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HUBBABD    V.  AscrOTNEY  MlLL  DaH   GoMPANT. 

[20  Tnxon,  403.] 

When  Sevsrai.  Pkbsoi73  ase  Interested  in  Lands  Incukbibxd  bt  a 
MoBTOAOB,  whether  that  interest  be  ad  owners  of  distinct  paroela  of  tbt 
hand  or  as  tenants  in  common  of  the  whole,  the  mortgagee  is  not,  in  gen- 
er*!,  obliged  to  take  notice  of  their  separate  and  distinct  interests,  bat 
on  the  non*pay  ment  of  the  mortgage  money  is  entitled  to  a  deoree  of  fore- 
dosnre  against  all  of  them  jointly. 

When  One  of  Several  Owners  Redeems  the  mortgaged  premises  he 
becomes  substitated,  in  equity,  in  the  place  of  the  mortgagee,  and  is 
entitled  to  hold  the  land  as  if  the  mortgage  existed,  until  the  other  own- 
ers pay  him  their  shares  of  the  ineumbranoe;  he  is,  in  efieot,  the  assignee 
of  the  mortgagee,  for  the  purpose  of  enabling  hhn  to  obtain  the  whole 
title  to  the  land,  if  the  other  owners  dedine  to  contribute  their  respective 
shares  towards  the  removal  of  the  incumbrance. 

Where  Mortoaoses  in  Sxtbsequrnt  Mortoaoe  Aobxe  to  Pat  Off 
Prior  Mortgage,  and  one  of  them,  on  the  neglect  of  his  co-mortgagees 
to  contribute,  pays  lus  share,  purchases  the  residue  of  the  claim,  and 
takes  an  assignment  of  the  mortgage,  the  mortgagee  so  paying  may  be 
substituted  in  the  place  of  the  prior  mortgagee  for  the  puipose  of  enforcing 
contribution  from  the  others,  and,  in  default  of  their  payment,  of  enforcing 
a  forfeiture  of  their  interests. 

The  ABcntney  Mill  Dam  Company  mortgaged  a  certain  traot 
of  land  to  one  Hall,  and  afterwards,  being  indebted  to  J.  H.  Hub- 
bard, the  orator,  and  defendants  Wardner,  Campbell,  and  J.  W. 
Hnbbard,  in  varioas  sums,  executed  a  mortgage  to  them,  by  one 
instrument,  of  the  same  premises,  to  be  held  by  them  as  t^iants 
in  common,  in  proportion  to  the  amount  of  their  several  daims. 
The  ozator,  the  defendants  Wardner  and  Hubbard,  and  the  cor- 
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poration,  in  contemplation  of  this  mortgage,  entered  into  an 
agreement,  providing,  if  Hall's  mortgage  should  have  to  be  re- 
deemed, that  the  orator  and  Wardner  and  Hubbard  should 
each  pay  one  third  of  it,  "  to  be  indemnified  therefor  out  of  the 
property  mortgaged  to  them,  as  aforesaid;"  the  second  mortgage 
"v^as  expressly  subject  to  this  agreement.  The  orator  afterwards 
called  upon  Wardner  and  Hubbard  to  pay  their  thirds,  and,  they 
neglecting  to  do  so,  paid  his  third,  purchased  the  residue  of  the 
claim,  and  had  the  mortgage  assigned  to  him;  he  then  filed  this 
bill,  praying  that  the  corporation  be  decreed  to  pay  him  the 
whole  of  Hall's  debt,  or  be  foreclosed  of  all  equity  of  redemp- 
tion; that  on  the  corporation's  failure  to  pay,  Wardner  and 
Hubbard  might  be  decreed  to  pay  him  the  third  portions  agreed 
upon,  or  be  foreclosed  of  all  equity  of  redemption;  there  were 
also  prayers  for  relief  against  other  defendants.  Wardner  and 
Hubbard  alone  appeared  and  answered.  The  court  of  ohanoeiy 
granted  the  relief  prayed;  the  defendants  appealed  from  this 
decree. 

J,  Barrett  and  H.  Everett,  for  the  orator. 

C,  Coolidge,  for  the  defendants. 

By  Court,  Hall,  J.  This  is  a  bill  in  equiiy,  brought  by  the 
assignee  of  a  mortgage  against  the  mortgagor  and  subsequent 
mortgagees,  praying  for  a  decree  of  foreclosure.  A  decree  of 
foreclosure  is  resisted  by  Wardner  and  Hubbard,  two  of  the 
subsequent  mortgagees,  who  insist,  that  their  peculiar  relation 
to  the  complainant  is  such,  as  to  prevent  his  being  entitled  to 
such  a  decree  against  them. 

The  general  doctrines  of  equity,  in  regard  to  several  owners 
of  an  equity  of  redemption,  have  not  been  much  controverted  in 
the  argument;  and  they  indeed  appear  to  be  quite  well  settled. 
When  several  persons  are  interested  in  land,  which  is  incum- 
bered by  a  mortgage,  whether  that  interest  be  as  owners  of  dis- 
tinct parcels  of  the  land,  or  as  tenants  in  common  of  the  whole, 
the  mortgagee  is  not,  in  general,  obliged  to  take  notice  of  their 
separate  and  distinct  interests,  but,  on  the  non-payment  of  the 
mortgage  money,  is  entitled  (unless,  perhaps,  under  very  pecu- 
liar circumstances)  to  a  decree  of  foreclosure  against  all  of  them 
jointly.  If  the  amotmt  of  the  decree  be  not  paid,  the  mortgagee 
takes  the  whole  land,  and  the  rights  of  the  claimants  to  the 
equity  are  extinguished.  None  of  the  several  owners  of  the 
equity  are  obliged  to  redeem;  but  each  of  them  is  at  libertjy  to 
do  so,  for  the  protection  of  his  own  interest;  and  when  one  of 
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Beveral  owners  does  so  redeem,  he  becomes  sabstituted,  in  eqtiity, 
ia  the  place  of  the  mortgagee,  and  is  entitled  to  hold  the  land^ 
as  if  the  mortgage  existed,  until  the  other  owners  pay  him  their 
shares  of  the  incumbrance— their  shares  being  the  pro  rata  value 
of  their  respective  interests.  The  party  redeeming  becomes,  in 
eflSdct,  the  assignee  of  the  mortgagee,  for  the  purpose  of  en- 
abling him  to  obtain  the  whole  title  to  the  land,  if  the  other 
owners  decline  to  contribute  their  respectiye  shares  towards  the 
remoYal  of  the  incumbrance:  2  Story's  Eq.,  sees.  1023, 1227; 
saver  Lake  Bank  v.  NoHJi,  4  Johns.  Ch.  370;  PetU  v.  Clarke,  6 
Pet.  481;  CKbaan  v.  Crehore,  5  Pick.  162;  Bobinson  v.  LeaviU,  7 
N.  H.  73;  Jenness  v.  Bobinson,  10  Id.  215;  BusseU  t.  Austin,  1 
Paige,  192. 

In  this  case,  in  the  absence  of  any  contract  between  the  second 
mortgagees  in  regard  to  the  remoTal  of  the  incumbrance  of  the 
Hall  mortgage,  the  plaintiff  might  have  paid  that  mortgage,  and 
then  been  substituted  in  the  place  of  Hall,  for  the  purpose  of 
obtaining  a  contribution  from  them,  and,  in  default  of  their 
payment,  of  enforcing  a  forfeiture  of  their  interests.  That  the 
plaintiff,  after  paying  his  share  of  the  mortgage,  purchased  and 
took  an  assignment  of  the  residue,  can  not  in  any  degree  impair 
the  rights,  which  he  would  have  obtained  by  the  payment  of  the 
whole;  and  unless  there  is  something  in  the  contract  between 
the  parties  to  take  the  case  out  of  the  general  rule,  there  can  be 
no  Talid  objection  to  the  making  of  the  decree  of  foreclosure 
claimed. 

It  is  insisted  in  behalf  of  the  defendants  Wardner  and  Hub- 
bard, that  the  contract  between  them  and  the  plaintiff,  which 
provided  for  a  different  ratio  of  contribution,  towards  the  re- 
moval of  the  incumbrance,  from  that  of  their  respective  interests 
in  the  subsequent  mortgage,  and  by  which  they  were  to  be 
indemnified  out  of  the  mortgaged  premises,  is  to  be  construed 
as  entitling  them  to  be  indemnified  out  of  the  land,  before  the 
second  mortgage  could  be  enforced  upon  it.  If  this  be  the  cor- 
rect construction,  it  is  not  perceived  how  it  should  be  a  sufficient 
answer  to  the  present  bill.  By  the  agreement  each  of  these 
parties  was  to  pay  one  third  of  the  mortgage  now  sought  to  be 
foreclosed,  and  then  they  were  to  be  indemnified  out  of  the 
land.  The  payments  were  to  precede  the  indemnity.  The  com- 
plaint of  the  Ull  is,  that  the  contract,  the  performance  of  which 
was  to  be  the  foundation  of  the  indemnity,  has  not  been  per- 
formed by  the  defendants;  that  the  payments  have  not  been  made; 
that,  in  consequence  of  the  failure  of  these  defendants  to  make 
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their  payments,  the  plaintiff  has  in  effect  been  obliged  to  make  the 
payments  for  them.  The  question  is  not,  how  the  plaintiff  shall 
have  satisfaction  for  the  third  of  the  incumbrance  which  he  was 
bound  to  pay  and  has  paid,  but  what  remedy  he  is  entitled  to, 
against  the  defendants,  for  making  payments  for  the  protection 
of  his  own  interest  in  the  land,  which  they  ought  to  have  made* 
We  see  nothing  in  the  contract,  which  should  deprive  the 
plaintiff  of  the  equitable  remedy,  which  would,  in  ordinoiy 
cases,  be  afforded  to  one  of  several  persons  interested  in  an 
equiiy  of  redemption,  who  removes  the  whole  incumbrance. 
We  think  the  plaintiff  is  entitled  tp  a  contribution  from  the  two 
defendants  of  the  respective  shares  of  the  Hall  mortgage,  which 
they  were  to  pay,  unless  they  choose  to  allow  their  interests  in 
the  equiiy  to  be  extinguished  by  a  failure  of  payment  under  a 
decree  of  f orclosure. 

Whether,  after  a  payment  by  the  two  defendants  of  their  re- 
spective thirds  of  the  Hall  mortgage,  the^  are  to  be  indemnified 
for  those  payments  out  of  the  land,  before  the  subsequent 
mortgage  takes  effect,  or  whether  the  sums  paid  are  to  be  added 
to  their  several  debts  against  tiie  corporation,  as  specified  in  the 
mortgage  to  them,  and  their  indemnity  is  to  be  obtained  under 
that  mortgage,  are  questions  which  we  think  do  not  arise  in  this 
case. 

The  result  is,  that  the  decree  of  the  chancellor  is  a£Srmed, 
and  the  case  remanded  to  the  court  of  chanceiy  to  carry  it  into 
effect. 

Ck>yTRiBuno2r  among  Pxbsons  Holding  Lands  AmcrxD  bt  a  MoKioAOXt 
See  Morrison  v.  BeckwUh,  16  Am.  Dec  136,  and  note,  disooanng  thiB  sabjeot. 

RBDEMFTioNKRa  MUST  Pat  Pbiob  M0&TOAOE8,  WHIN. — ^If  F.,  S.,  and  W. 
are  oo-tenanto  of  a  junior  mortgage,  and  F.  owns  a  prior  mortgage  in  sever* 
alty,  if  S.  and  W.  bring  an  aotion  to  redeem,  they  must  pay  the  prior  mort- 
gages, and  if  they  do  so,  they  will  hold  the  whole  premises,  unless  F.  chooses 
to  reimburse  them  for  his  proportion  of  the  money  so  paid:  SaunderB  v.  Froit, 
16  Am.  Deo.  394 
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[30ynxosT,41S.] 
Geavcxbt  Assumed  JusisDicrioN  to  Gkant  Rxuet  aoainbt  FoannuuES 

for  breach  of  covenants,  at  an  early  day  in  England;  but  it  is  now  the 

established  doctrine  that  relief  will  only  be  granted  where  the  breach  of 

the  condition  is  for  the  non-payment  of  money. 
Xna  roa  Pxbtobmancx  or  Skbvices  is  or  Ebsbnob  or  CoHTBAcr  where 

one  party  covenants  to  perform  certain  services  and  aitentioDa  for  the 
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penonal  oomfort  and  oonyenience  of  the  other  party,  and  eqnityiHU  nol 
relieve  against  a  f orfeitare  for  the  breach  of  such  a  covenant^  and  compel 
the  ooveDantee  to  accept  pecoziiary  compensatioii  in  lien  thereof. 

Cbavci&t  Nevxb  Rbusvbs  a  Vasty  fbom  Fobfeitubb  for  breach  of  a 
covenant,  bat  under  a  strong  expectation  that  his  covenants  would  be 
faithfully  performed  thereafter;  this  relief  would  not  be  granted  where, 
lor  this  future  performance,  the  court  not  only  have  no  assurance,  but 
the  evidence  shows  that  the  covenantor  has  been  guilty  of  other  breaches, 
for  which  a  forfeiture  might  be  enforced  at  law. 

Ilk^IireoLVKKOY  OF  Partt,  by  whom  the  forfeiture  of  an  estate  for  the 
breach  of  a  covenant  to  perf onn  services  has  been  incurred,  is  a  proper 
ground  for  refusing  relief  in  chancery  against  the  forfeiture  when  the 
solven<7  of  the  covenantor  is  necessary  to  the  due  performance  of  his 
covenants. 

Sqoitt  will  kot  Ashul  Contbaot  akd  Sst  up  Avothkb  at  the  instuce 
of  the  party  in  fault  and  without  the  assent  of  the  other;  consequently, 
where  one  leases  land  to  lessees  for  their  lives,  and  the  lessor  is  to  occupy 
the  land  as  long  as  he  performs  certain  services  which  he  covenants  to 
render  for  the  support  and  comfort  of  the  lessees,  and  his  occupancy 
was  afterwards  forfeited  for  breach  of  covenant,  equity  will  not  restore 
the  lessor  to  the  whole  possession  of  the  land  upon  the  annual  or  other 
periodical  payment  to  the  lessees  of  a  specified  sum. 

Watvxb  ov  Fobfettubx  vob  Bbxaoh  or  Covknaiit  is  €kx>D  DxnirsB  al 
law;  and  a  judgment  at  law  against  a  covenantor  for  a  forfeiture  is  con- 
clusive evidence  that  there  has  been  none,  at  the  time  it  was  rendered, 
and  equity  will  not  consider  this  defense  in  a  suit  to  obtain  relief  af^ainst 
the  forfeiture. 

Appeal  from  the  court  of  chancery.  Olcott,  the  intestate, 
conveyed  a  farm  with  certain  stock  and  farming  tools,  for  a 
certain  sum,  to  Dunklee,  and  the  latter  on  the  same  day  exe- 
cuted a  lease  to  Olcott  of  the  farm,  for  the  lives  of  Olcott  and 
Us  wife,  and  the  survivor.  This  lease  contained  a  provision  that 
Dnnklee  should  occupy  the  farm  as  long  as  he  performed 
certain  covenants  for  the  support  and  personal  comfort  and 
conyenience  of  Olcott  and  his  wife.  Subsequently  Olcott 
brought  ejectment  against  Dunklee  for  possession  on  accotult 
of  a  breach  of  a  covenant  by  the  latter  to  provide  a  suitable 
horse  for  the  use  of  Olcott  and  wife,  and  obtained  judgment, 
This  bill  was  brought  to  obtain  relief  against  this  judgment  of 
forfeiture,  and  alleged  that  the  complainant  had  performed  all 
the  other  covenants  except  this  particular  one  on  one  occasion; 
that  he  had  offered  to  compensate  the  lessee  by  paying  the 
damages  sustained  by  reason  of  the  breach.  The  complainant 
prayed  that  the  sum  due  for  the  breach  be  ascertained,  that 
complainant  be  permitted  to  redeem  the  premises  on  paying  the 
said  sum,  and  for  an  injunction  against  the  judgment.  Olcott 
bad  died  soon  after  the  judgment  in  ejectment,  and  Adams  was 
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appointed  his  administrator.  Adams  and  the  widow  defended 
and  insisted  that  the  complainant  had  been  guilty  of  other 
breaches  besides  that  for  which  the  forfeiture  had  been  declared. 
Testimony  was  filed  by  both  parties;  the  chancellor  dismissed 
the  bUl,  and  Dunklee,  the  orator,  appealed. 

/.  W.  Richardson,  Waahbum,  and  Mxrsh,  for  the  orator. 

L,  Adams,  pro  se. 

By  Court,  Hall,  J.  The  first  question  made  in  this  case  is, 
whether  the  breach  of  covenant,  for  which  the  forfeiture  was 
declared  in  the  court  of  law,  was  of  such  a  character,  as  to 
admit  of  relief,  upon  principles  by  which  courts  of  equity  are 
governed.  The  English  court  of  chancery  seems  to  have 
assumed  the  jurisdiction,  at  an  early  day,  of  granting  relief 
against  penalties  and  forfeitures.  The  ground  of  the  jurisdic- 
tion was,  that  the  penalty,  or  forfeiture,  was  designed  as  a  mere 
security  for  the  performance  of  something  else,  and  that  the 
performance  of  the  thing  intended  was  all  that  the  party  could 
equitably  demand.  No  distinction  appears  to  have  been  taken 
between  penalties  and  forfeitures.  In  many  of  the  cases,  it  is 
said,  the  court  would  grant  relief  in  all  cases  of  the  forfeiture 
of  an  estate,  where  compensation  for  the  breach  of  the  condi- 
tion could  be  made.  And  it  was  held,  that  compensation  could 
be  made,  where  the  breach  was  the  non-payment  of  money,  as 
in  mortgages,  under  devises,  and  for  rents  and  annuities:  2 
Fonbl.  Eq.,  b.  3,  c.  1,  sec.  2;  Grimston  v.  Lord  Bruce,  1  Salk. 
156;  Cage  v.  Eussell,  2  Vent.  352;  and  also  when  the  breach  was 
tlie  non-performance  of  some  species  of  collateral  acts — as  for 
not  repairing  leasehold  premises:  Webber  v.  Smith,  2  Vem.  103; 
Hack  V.  Leonard,  9  Mod.  91;  Cox  v.  Eiqford,  2  Yern.  664; 
Saunders  v.  Pope,  12  Ves.  282;  for  cutting  down  timber:  North' 
cote  V.  Duke,  Amb.  511;  Thomas  v.  Porter,  1  Ch.  Cas.  95;  and 
for  not  renewing  a  lease:  Rawsiomey,  Bentley,  4  Bro.  C.  C.  415. 
But  it  was  said,  compensation  could  not  be  made  for  the  breach 
of  a  condition  not  to  assign:  Wafer  v.  Mocato,  9  Mod.  112;  nor 
for  a  forfeiture  by  a  tenant  for  life,  by  making  a  feoffment,  levy- 
ing a  fine,  suffering  a  recovery,  or  willful  forfeitures  by  copy- 
holders: Peachy  v.  Somerset,  Prec.  Ch.  570;  S.  C,  1  Stra.  452. 

It  was  impracticable  to  lay  down  any  definite  rule,  or  prin- 
ciple, by  which  it  was  to  be  determined,  whether  compensation 
could  be  made  in  any  given  case.  It  necessarily  depended, 
when  the  breach  was  not  for  the  non-payment  of  money,  upon 
the  discretion  of  the  chancellor,  whose  power  in  that  respect 
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eonld  not  well  be  otherwise  than  arbitraiy.  In  Peachy  t.  Bomer^ 
»H,  Prec.  Ch.  570,  it  is  said,  that  "  in  all  cases  of  forfeiture 
and  breaches  of  condition,  some  kind  of  a  compensation  maj  be 
made;  therefore,  this  rule  is  to  be  extended  no  farther,  than 
where  compensations  have  been  allowed."  The  writer  of  the 
text  of  Fonblanque's  Equity,  first  published  in  1737,  seems  to 
have  doubted  the  just  application  of  the  rule  to  any  other  cases 
of  forfeitures,  but  such  as  were  for  the  non-payment  of  money; 
flaying  that  in  such  case  the  court  might  allow  interest  for  it 
from  the  day  it  should  have  been  paid;  "  but  where  it  is  for  the 
doing  of  a  collateral  act,  they  can  not  know  of  what  Talue  it  is 
to  the  party:"  1  Fonbl.  £q.,  b.  1,  c.  G,  sec.  4.  Maddock,  in 
deducing  the  rule  from  the  early  cases,  says:  "  Equity  will  only 
lelieye,  where  the  thing  may  be  done  afterwards,  or  a  compen- 
sation can  be  made  for  it;  but  unless  a  full  compensation  can 
be  given,  so  as  to  put  the  party  precisely  in  the  same  situation, 
a  court  of  equity  will  not  interfere;  for  such  a  jurisdiction  would 
be  arbitrary:"  1  Madd.  Ch.  Pr.  32. 

But  the  soundness  of  the  early  doctrine  in  regard  to  the  grant- 
ing of  relief  against  forfeitures  of  estates,  incurred  by  the  non- 
performance of  collateral  acts,  has  been  more  recently  denied 
in  England;  and  it  now  appears  to  be  the  established  doctrine, 
that  relief  will  only  be  granted,  where  the  breach  of  the  condi- 
tion is  for  the  non-payment  of  money;  and  it  is  granted  in  such 
case  on  the  principle,  that  the  allowance  of  interest  for  the  delay 
forms  a  certain  rule  of  compensation,  and  is  equivalent  to  a  pay- 
ment at  the  day:  Wadman  v.  Calcrqft,  10  Ves.  68;  EiU  v.  Bar- 
clay,  16  Id.  403;  S.  C,  18  Id.  59;  EeynoMs  v.  PiU,  19  Id.  140, 
141;  Bracebridge  v.  Buckley,  2  Price,  200;  Bolfe  v.  Harris,  1  Id. 
206,  note;  2  Stoiy's  Eq.,  sec.  1321;  Eden  on  Inj.  46-48. 

In  none  of  the  early  cases,  cited  in  behalf  of  the  plaintiff,  was 
relief  ever  granted,  where  the  condition,  for  the  breach  of  which 
the  forfeiture  had  been  declared,  was,  like  that  in  the  present 
case,  for  services  and  attentions  to  be  performed  for  the  personal 
comfort  and  convenience  of  the  party;  and  I  apprehend  no  such 
cases  can  be  found.  In  such  a  case  the  time  for  the  perform* 
ance  of  the  service  is  of  the  very  essence  of  the  contract;  it  cer- 
tainly can  never  be  done  afterwards.  It  is  impossible  to  put 
the  party  in  the  precise  situation  he  would  have  been  in,  if  the 
condition  had  been  performed.  How  can  it  be  said,  that  any 
particular  sum-  of  money  will  be  a  just  compensation  for  the 
personal  inconvenience  and  suffering  occasioned  by  the  breach  of 
it;  and  equivalent  to  the  actual  performance  of  the  service  at 
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the  time?  And  if  a  party,  like  the  defendanfa  intestate,  in 
order  to  seonre  such  personal  services  and  attentions  of  another, 
as  to  make  the  residue  of  a  declining  life  a  period  of  comfort 
and  enjoyment,  can,  without  any  fault  of  his  own,  be  deprived 
of  the  benefit  of  his  contract  for  that  purpose,  and,  by  the  will 
of  a  chancellor,  be  forced  to  take  something  else  in  lieu  of  it, 
which  he  had  never  contracted  for,  and  which  he  might  well 
have  had,  without  the  contract,  then,  indeed,  it  seems  to  me, 
that  what  are  sometimes  termed  solemn  contracts  are  to  be  con- 
sidered as  rather  trifling  matters,  and  of  veiy  little  use  to  be  en- 
tered into. 

Much  reliance  is  placed,  by  the  plaintiff's  counsel,  upon  the 
case  of  Austin  v.  AvMn,  9  Yt.  420,  where,  upon  a  bill  to  fore- 
close a  mortgage,  given  to  the  plaintiff,  conditioned  for  the  sup- 
port of  himself  and  wife  during  life,  the  court  held,  that  the 
failure  of  the  mortgagor  to  perform  the  condition  v?as  capable 
of  compensation,  and  allowed  the  assignee  of  the  mortgagor  to 
redeem  But  in  that  case  the  question  in  this  could  not  have 
arisen.  The  contract  was  in  form  a  mortgage,  and  perhaps 
liable  to  a  different  consideration  in  that  respect.  But  it  is 
sufficient,  that  that  was  not  a  bill  for  relief  against  a  forfeiture. 
The  mortgagee  himself,  who  was  entitled  to  the  support,  came 
^to  a  court  of  equity,  treating  the  mortgage  as  a  subsisting  con- 
tract, and,  in  effect,  asked  the  court  to  fix  upon  a  sum  of  money 
to  be  paid  by  the  defendants,  and,  in  default  of  payment,  for  a 
foreclosure  of  the  equity.  If  the  bill  had  prayed  the  court  to 
have  the  defendant's  estate  declared  forfeited,  it  must,  it  would 
seem,  necessarily  have  been  dismissed;  for  it  is  a  universal  rule 
in  equity,  never  to  enforce  a  forfeiture,  or  to  aid  in  divesting  an 
estate  for  the  breach  of  a  condition  subsequent:  4  Eenfs  Com*. 
180;  2  Story's  Eq.,  sec.  1319;  Popham  v.  BampfeOd,  1  Yem.  83; 
Livingston  v.  Ibmpkins,  4  Johns.  Ch.  431  [8  Am.  Dec.  598].  It 
is  not  perceived,  what  other  decision  could  have  been  made  in 
that  case,  whatever  might  have  been  the  views  of  the  court  upon 
the  propriety  of  granting  relief  against  a  forfeiture  upon  such  a 
contract. 

But  it  is  not  intended  to  decide  the  case  upon  the  ground, 
that  the  breach  of  the  covenant,  for  which  the  estate  had  become 
forfeited  at  law,  was  incapable  of  compensation,  for,  independ- 
ent of  the  question  of  compensation,  we  think  the  plaintiff  is 
not  entitled  to  relief.  A  court  of  chanceiy  ^ould  never  relieve 
a  party  from  a  forfeiture,  but  under  a  strong  expectation,  that 
his  covenants  would  be  faithfully  performed  thereafter.    For 
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Hob  fatoie  perf oxmaBoe  of  his  coTenants  bj  the  plaintiffy  the 
comtnot  onLy  have  no  assniance,  but  the  OTidenoe  tends  vexy 
stamgly  to  show,  and  we  think  does  show,  that  he  has  been 
goaltj  of  other  bveaches,  for  which  a  foifeitnre  might  be  en- 
foEoed  at  law.  The  evidence,  we  think,  shows  a  breach  of  the 
eorenant  to  find  wood  cnt  fit  for  the  old  people,  suitably  housed; 
and  in  respect  to  the  covenant  to  keep  a  suitable  horse  for  their 
use,  on  which  the  forfeiture  was  taken,  the  phuntiff  appears  to 
have  been  throughout  inexcusably  in  fault.  After  the  judg- 
ment in  ejectment,  the  plaintiff  did,  indeed,  furnish  himself  with 
another  horse,  ttee  from  the  faults  of  skittishness  and  wildness, 
for  which  the  first  was  condemned;  but  we  can  not  think,  thai 
the  horse  substituted,  a  half-blind,  sickly  old  horse,  which  one 
of  the  plaintiff's  witnesses  says  might  be  worth  ten  or  twelve 
dollars,  and  another  says,  would  be  worth  nothing  to  him,  is 
such  a  horse  as  was  contemplated  by  the  contract,  or  such  a  one 
as  ought  to  have  been  furnished  for  the  comfort  and  convenience 
of  the  old  people.  If  relief  is  now  granted,  I  do  not  perceive 
what  is  to  prevent  another  suit  in  ejectment,  and  the  enforce- 
ment of  another  forfeiture  upon  the  same  covenant  for  whicl^ 
the  first  was  obtained,  which  would  fix  the  forfeiture  irrevocably 
against  the  plaintiff.  Fori  apprehend  no  court  ever  relieved 
against  a  second  forfeiture,  for  the  breach  of  a  coTenant  to  per- 
f onn  a  collateral  act. 

It  is  said  in  several  of  the  English  cases,  that  the  insolvency 
of  the  parly,  by  whom  the  forfeiture  of  an  estate  has  been  in- 
curred, furnishing  a  presumption  of  his  inability  to  perform  his 
covenants,  is  a  proper  ground  of  refusing  relief.  The  insol- 
vency of  the  plaintiff  is  fully  shown  in  this  case;  and  though  it 
may  be  his  misfortune,  rather  than  his  fault,  there  is  no  reason, 
why  Oloott,  or  his  widow,  should  suffer  by  it.  The  solvency  of 
Dunklee  seems  very  necessary  to  the  due  performance  of  his  cov- 
enants. He  is  to  keep  constantly  for  the  use  of  the  widow,  a 
horse,  harness,  wagon,  and  cutter;  and  it  may  be  very  perti- 
nently asked,  what  security  there  is,  that  he  will  be  able  to  per- 
form this  covenant,  when  the  property  is  daily  exposed  to 
attachment  for  his  debts?  It  is  not  intended  to  say,  that 
Dunklee's  insolvency  is  of  itself  a  breach  of  his  covenant;  but 
when,  after  he  has  forfeited  his  estate  at  law,  he  comes  into  a 
court  of  equity,  asking  to  have  the  forfeiture  vacated,  and  to  be 
allowed  the  equitable  privilege  of  performing  his  original  con- 
tact, notwithstanding  his  former  default,  it  may,  and  we 

Am.  Dmo,  Vox..  I»— 4 
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does,  famiflh  a  yezy  strong  reason^  why  the  relief  songlit  should 
not  be  granted. 

Without  going  further  into  the  particular  details  of  this  case, 
it  may  be  remarked  generally,  that  the  whole  CTidenoe  has  a 
strong  tendency  to  show,  that  Dunklee's  intention  and  object 
have  been,  to  perform  his  coyenants  merely  to  the  letter,  rattier 
than  in  the  spirit  of  them.  And  if  he  is  now  again  put  to  the 
performance  of  them,  there  seems  no  reasonable  probability, 
that  he  will  perform  them  in  such  a  manner,  as  either  to  preyent 
future  litigation,  or  another  forfeiture.  It  was  suggested  by  the 
plaintiffs  counsel,  perhaps  under  this  view  of  the  case,  that  the 
court  might  ascertain  the  probable  future  cost  of  supporting  the 
widow,  and  restore  Dunklee  to  the  possession  of  the  farm,  upon 
the  annual  or  other  periodical  payment  of  a  specified  sum  of 
money.  But  this  would  be  making  a  new  contract  for  the  par- 
ties,  not  restoring  them  to  the  old.  The  parties  mighty  if  they 
had  chosen  to  do  so,  have  substituted  periodical  pecuniary  pay- 
ments, in  lieu  of  the  rendition  of  specific  articles  and  services, 
as  the  terms  upon  which  Dunklee  should  retain  the  possession 
of  the  farm;  but  they  preferred  the  deliyery  of  the  articles  and 
the  performance  of  tiie  services;  and  they  had  a  right  to  such 
preference.  And  shall  we  now,  at  the  instance  of  the  party  in 
fault,  and  without  the  assent  of  the  other,  annul  the  contract 
ihey  have  solemnly  entered  into,  and  set  up  another,  to  bind 
them  in  future,  which  they  neyer  haye  made,  but  which  we 
imight,  perhai>s,  think  it  would  have  been  quite  as  well  for  them 
!io  have  made  ?  I  doubt  the  legitimate  power  of  any  coturt  thus 
4o  interfere  with  men's  contracts.  I  doubt  whether  a  precedent 
43an  be  found  for  such  an  act,  either  in  English  or  American 
chancery  law.  The  question,  in  all  cases  of  bills  for  relief 
against  forfeitures,  is  upon  the  restoration  of  the  old  contract — 
not  whether  the  court  vrill  substitute  a  new  one  for  it. 

On  the  whole,  when  the  state  of  feeling,  which  manifestly 
exists  between  these  parties,  is  looked  upon — ^whoeyer  may  be 
blamable  for  producing  it — and  possibly  all  the  blame  in  that 
respect  may  not  be  on  one  side;  and  when  we  take  into  consid- 
eration the  great  and  leading  object  of  this  whole  contract, 
which  was  the  comfort  and  support  of  these  old  people  through 
life,  for  which  a  full  and  adequate  consideration  appears  to 
haye  been  paid,  we  haye  been  unable  to  discoyer,  from  the  facta 
before  us,  any  other  practicable  mode  of  giving  full  effect  to 
that  object,  but  to  leaye  the  parties  to  the  enforcement  of  their 
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l^al  lights.  It  liaB  been  nxged^  in  behalf  of  the  complainant, 
that  the  acceptance  by  Olcott,  in  his  life-time,  and  by  his  widow, 
since,  of  sundry  articles  nnder  the  lease  is  to  be  treated  as  a 
mdyer  of  the  f ozfeitnre.  But  we  do  not  think  so.  A  waiyer  of 
the  forfeiture  would  have  been  a  good  defense  at  law;  and  the 
judgment  is  to  be  taken  as  condasiye  evidence,  that  there  had 
been  none,  at  the  time  it  was  rendered.  But  we  do  not  find 
there  has  been  a  performance,  or  acceptance  of  performance,  at 
any  time,  of  the  coyenant  to  keep  a  horse  for  the  use  of  Olcott 
and  his  wife,  for  the  breach  of  which  the  foifeitiire  was  declared; 
and  we  can  not  consider  the  mere  neglect  of  the  coyenantees  to 
lefuse  to  accept  the  means  of  sustenance,  when  tendered  to 
them,  during  a  period  of  continual  litigation,  in  which  they 
were  constantly  insisting  on  the  forfeiture,  as  satisfactoiy  eyi- 
dence  of  a  waiyer  of  it. 

It  may  be  remarked,  in  conclusion,  that  although  the  result, 
to  which  we  haye  come,  may  prevent  the  plaintiff  from  deriving 
that  advantage  from  the  contract,  which  he  might  have  obtained 
by  the  performance  of  it,  yet  it  does  not  seem  probable,  that  he 
will,  on  the  whole,  be  greatly  the  loser  by  it.  The  value  of  the 
reversion  of  the  farm,  which  is  left  in  him,  together  with  that 
of  the  personal  property,  obtained  when  he  took  possession, 
probably  exceeds  the  consideration  paid  by  him.  It  is  not 
therefore  a  case,  in  which  the  harsh  operation  of  the  law  has 
called  very  strongly  for  the  interposition  of  this  court. 

The  decree  of  the  chancellor  dismissing  the  bill  is  affirmed, 
^th  additional  costs,  and  the  case  remanded  to  the  court  of 
chancery,  to  cany  the  decree  into  effect. 


Ton  n  Ebbbnci  or  Contract,  when  aitd  whxn  hot:  See  Skimn  v. 
Roberts,  43  Am.  Doo.  eM;  Andrew  y.  Sv!Uvan,lL  BS. 

Bsuzr  nr  Bquitt  AOAisas  JunoiODfis  at  Law:  See  Bank  qf  Tenneme§ 
T.  Patienon,  47  Am.  Dec.  618;  Pearee  ▼.  Chaatahi^  46  Id.  423;  Stroup  y. 
SuUivanf  46  Id.  389,  and  caaes  referred  to  in  the  notes  to  these  dfwnriona 
This  subject  is  discussed  at  length  in  the  note  to  Saunden  ▼.  I^rosi^  16  Id.  406. 
The  principal  case  was  dted  in  Bawdl  ▼.  JeweU,  71  Me.  411,  on  the  point 
ss  to  the  power  of  equity  to  relieve  against  a  forfeitoreof  aa  esMe  for  hieadh 
ef  eoadition. 


it  Chase  v.  Pltmouth.  [Yermont^ 

Chase  v.  'PhYMOunL 

'    pOTiBMOinr.MB.] 

Mbbb  Fobjcal  DmBOTB  or  FBooms,  not  rendormg  it  void,  eTen  if  wnsld* 
ermble  enoagh  to  cMue  it  to  be  abated,  quashed,  or  set  ande  at  inregnlar^ 
OD  proper  motion,  or  plea,  by  the  party  directly  affected  by  it,  bat  wliioh,. 
if  not  80  moved,  do  not  affect  the  legal  validity  of  the  prooeea,  can  never 
be  interpoeed  by  the  officer,  in  whose  hands  it  is  placed  for  service,  aa  a 
shield  to  protect  him  from  the  consequences  of  plain  derelictiona  of  datj 
in  respect  to  it. 

BnoonoK  PLAiMrmr  was  kov  so  Contbol  Exiootiok  as  to  Bxxicpt 
SBiBirf,  Whin. — ^Facta  considered,  and  held  not  to  exempt  sheriff  frona 
responsibility  for  omitting  to  proceed  nnder  the  execation. 

Absionkb  of  Note  mat  Bkdto  AonoK  nr  his  own  Kaxb  against  a  sheriff 
for  his  omissions  to  levy  or  return  an  execution  issued  on  a  judgment  on 
the  note;  but  he  could  equally  enforce  his  just  claims  in  the  name  of  the 
nominal  creditor  in  whose  name  alone  he  could  bring  the  original  aotioii, 
and  in  whoee  name  only  he  could  enforce  any  direct  or  collateral  rema- 
dles,  as  against  the  judgment  debtor,  his  bail  and  recogniaors. 

Tbespabs  on  the  case  against  the  town  of  Plymouth  for  an 
omission  of  their  constable  to  levy  or  retom  an  execution. 
Chase,  the  payee  of  a  note  drawn  by  one  Headle,  assigned  it  to 
Hosley;  the  latter  brought  suit  in  the  name  of  Chase  against 
Headle,  and  attached  certain  hay  and  grain,  as  Headle's  prop- 
erly; he  recoyered  judgment  and  took  out  execution.  The  exe- 
cution ran,  '*  You  are  hereby  commanded,  of  the  goods,  chattels, 
and  estate  of  the  debtor,  to  be  found  within  your  precinct,  or 
by  him  to  be  shown  unto  you,  vou  cause  to  be  levied  upon  and 
paid  and  satisfied  unto  the  creditor  the  aforesaid  sums,''  and  the 
words,  ''and  the  same  being  disposed  of  as  the  law  directs," 
were  omitted.  The  execution  was  deliyered  to  the  constable^ 
Josselyn,  and  he  advertised  the  hay  and  grain  for  sale.  Josse- 
lyn  afterwards  told  Hosley  that  he  did  not  think  he  could  hold 
the  hay  and  grain,  but  he  would  make  inquiries  as  he  was  going 
into  the  neighborhood.  Hosley  said  he  wished  that  he  would, 
and  afterwards  executed  to  him  an  indemnify  bond;  and  on  be- 
ing asked  for  directions  by  Hosley,  told  him  to  sell  the  hay  and 
grain,  and  to  seize  Headle's  horse.  Josselyn  postponed  the  sale 
from  time  to  time,  till  finally  he  returned  the  execution  unsatis- 
fied, without  making  the  sale.  The  defendant  objected  to  the 
execution  as  evidence  on  account  of  its  informality,  but  the  ob- 
jection was  overruled;  the  defendants  also  contended  that  ac- 
tion should  have  been  brought  in  Hosley's  name,  and  could  not 
be  brought  in  the  name  of  Chase;  and  also  that  on  the  facts  the 
plaintiff  could  not  recover.    The  court  ruled  in  favor  of  the 
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phintiff  on  both  points^  and  xendered  judgment  for  {he  pl<^it«ii^ 
Eixoepticma  by  defendants. 

S.  JuIZom,  for  the  defendants. 

¥.  C.  BMvnz^  contra. 

By  Court,  Datib,  J.  Two  queetioxis,  affecting  alike  the  light 
of  the  plaintiff  Chase,  and  that  of  Hosley,  the  leal  owner  of  the 
judgment  and  execution  against  Headle,  to  recoyer  against  the 
defendants,  ha^e  been  adverted  to,  but  not  much  insisted  upon; 
one,  that  the  execution  was  infonnal,  in  omitting  the  command 
to  the  oflScer  to  dispose  of  the  goods  of  the  debtor — ^the  other, 
that  Hoslej  had  controlled  the  execution,  while  in  the  hands  of 
Joeselyn,  the  constable,  so  that  neither  he  nor  the  town  was  re- 
sponsible for  the  omission  charged  in  the  declaration.  The 
ruling  of  the  county  court  was  correct  on  both  of  these  points. 
Mere  formal  defects  in  the  process,  not  rendering  it  void,  even 
if  considerable  enough  to  cause  it  to  be  abated,  quashed,  or  set 
aside  as  irr^^aiar,  on  proper  motion,  or  plea,  bj  the  party 
directly  affected  by  it,  but  which,  if  not  so  moved,  do  not  affect 
the  legal  validity  of  the  process,  can  never  be  interposed  by  the 
officer,  in  whose  hands  it  is  placed  for  service,  as  a  shield  to 
protect  him  from  the  consequences  of  plain  derelictions  of  duty 
in  respect  to  it:  Fletcher  v.  MoU  et  at.,  1  Aik.  839.  The  direc- 
tions to  the  ofKcer,  upon  the  suggestion  of  a  doubt  by  him 
whether  the  hay  and  grain  attached  on  the  writ  could  be  legally 
holden  as  the  property  of  the  debtor,  to  make  inquiries  into  the 
matter  before  levying  upon  it,  followed,  as  they  were,  by  giving 
to  him  such  indemnity  as  he  required,  and  by  explicit  orders  to 
proceed  and  sell  the  same,  and  also  to  take  and  dispose  of 
Another  article,  which  had  not  been  attached  on  the  writ,  cer- 
tainly present  a  case  as  far  as  possible  removed  from  such  a 
eontrol  as  would  exempt  the  officer  from  responsibility.  It  was 
rather  superadding  to  the  ordinary  requirements  of  the  law 
explicit  directions  in  respect  to  the  collection  of  the  execution, 
which,  under  the  circumstances,  he  was  not  at  liberty  to  dis- 
regard. 

But  the  main  question  raised  is,  whether  Chase,  who  had 
assigned  the  note  on  which  the  judgment  is  founded  to  Hosley, 
before  suit  brought,  can  sustain  this  action;  or  rather,  whether 
the  latter  can  do  so  in  the  name  of  the  former,  or  only  in  his 
own  name:  for  it  is  apparent  enough  that  the  latter,  for  his  own 
benefit,  commenced  and  prosecutes  this  suit,  as  he  did  that 
against  the  original  debtor,  in  the  name  of  Chase.    It  is  doubt- 
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less  trae,  upon  the  authority  of  the  case  of  MoQregcr  ▼.  Walden, 
14  Yt.  460^  that  Hoslej  cotdd  have  maintained  the  action  in  his 
own  name.  The  cases  are  in  eyery  essential  particular  identical. 
In  bothy  the  party  beneficially  interested  took  the  sole  control 
and  management  of  the  matter,  with  the  full  knowledge  of  the 
ofSoer.  In  both,  a  privily  was  thus  established,  which  would 
enable  the  assignee  to  call  upon  the  officer,  and  consequently 
the  town,  directly  in  his  own  name,  for  any  default,  or  omission 
of  duty,  in  not  collecting  the  execution.  But  we  think  he  could 
equally  enforce  his  just  claims  in  the  name  of  the  nominal  cred- 
itor, in  whose  name  alone  he  could  bring  the  original  action, 
and  in  whose  name  only  he  could  enforce  any  direct  or  collateral 
remedies,  as  against  the  judgment  debtor,  his  bail  and  recog- 
nizors. The  course  adopted  here  is  the  natural  and  usual  one; 
and  although  circiunstances  may  exist,  which  would  justify  a 
resort  to  an  action  in  the  name  of  the  equitable  assignee,  still 
those  circumstances  can  neyer  jaeclude  the  right  to  sue  in  the 
name  of  the  record  pariy. 
The  judgment  of  the  couniy  court  is  therefore  affirmed. 

SxBcunoN  nr  Weigh  thxrb  is  Fiaih  Glxbioal  Ebsob,  Xjeyt  of;  Sm 
Bmi  qf  WhUehaU  v.  FeUes,  87  Am.  Dea  600,  and  note;  Steoeiuom  ▼.  Mc- 
£«m.  42  Id.  484. 


RiOE  V.  Babkabd. 

[90  YSBMOHT.  i79.] 

IBQunr  D018  not  CoiOfOHLT  Intxbfkbb  in  Behaut  01  A  Gbxditob  ontil 
he  has  perfected  his  right,  so  far  as  it  can  be  done,  at  law;  it  la  never  cue- 
tomary,  in  that  conrt,  to  interfere  in  behalf  of  a  creditor,  until  he  hae 
eetabliahed  his  claim  by  a  judgment  at  law,  or  before  any  attaohmenk 
of  the  property  in  dispute,  where  that  can  be  made. 

AxTACHMiNT  OF  BxAL  EsTATB  Eot ABUBHXs  No  Claih  to  it  if  not  f oUowed 
by  a  levy  so  as  to  connect  the  levy  with  the  attachment.  To  create  any 
title  to  the  land,  it  is  necessary  that  there  should  be  a  valid  levy;  and  il 
it  is  desired  to  have  that  relate  back  to  the  attachment,  it  must  be  made 
within  the  prescribed  time. 

Pabtvkbs  have  No  Lien  upon  Pabtnebship  Funds  for  the  payment  of 
the  partnership  liabilities  before  individual  debts,  where  the  scope  of 
the  partnership  is  so  extensive  and  covers  so  much  of  the  property  of  the 
individual  partners,  and  the  relations  of  the  partuers  towards  each  other» 
with  respect  to  the  firm  property,  are  such  that  the  parties,  by  their  very 
articles  of  compact,  must  have  contemplated  a  community  of  goods  and 
of  all  other  interests,  rather  than  a  partnership. 

JoniT  Cbeditobs  have  No  Priobitt  ovbb  Sbpabatb  CiUEDiTOBn  in  such  a 
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Affial  from  the  court  of  chancery.  The  orator  alleged  that 
Fletcher  and  Itice  were  partners,  and  being  indebted  to  the 
orator,  had  giyen  him  two  promissory  notes,  on  which  he  had 
brought  action,  and  attached  certain  real  estate  of  the  firm;  that 
he  had  obtained  judgment  in  this  action,  on  which  a  large  sum 
remained  due,  and  which  there  was  no  way  of  satisfying  but  bj 
means  of  the  realty  attached,  the  firm  being  insolvent.  The 
orator  farther  alleged  that  previous  to  this  the  defendant  Barnard 
had  filed  a  bill  in  chancery  against  Fletcher,  and  had  obtained 
a  writ  of  sequestration,  by  virtue  of  which  he  sequestered 
Fletcher's  interest  in  the  realty  above  attached;  that  Barnard 
had  obtained  a  decree  against  Fletcher,  and  that  it  was  for  a 
debt  due  by  him  individually.  The  bill  alleges  that  the  attach^ 
ment  is  subsequent  to  the  sequestration,  and  if  Barnard  is 
allowed  to  satisfy  his  decree  out  of  the  realty,  the  orator  could 
not  aatiafy  his  judgment,  as  there  would  be  nothing  left.  The 
bill  prayed  that  Barnard  might  be  enjoined  from  satisfying  his 
decree  out  of  the  realty.  Barnard  in  his  answer  alleged  that 
Fletcher  had  commenced  suit  against  one  Edson,  who  was 
largely  indebted  to  the  defendant,  and  attached  real  estate 
bdonging  to  him;  that  he  (defendant)  afterwards  commenced 
suit  against  Edson,  and  also  attached  Edson's  realty,  subject  to 
Ftetoher's  attachment;  that  Fletcher  afterwards  obiained  judgw 
ment  for  a  much  larger  sum  than  was  due  him,  levied  his  exe* 
cation  on  the  realty,  sold  it,  and  paid  over  the  proceeds  into 
the  baainess  of  Fletcher  &  Bice;  that  in  consequence  of  the 
exoeesive  judgment  and  levy  of  Fletcher,  the  defendant's  secur* 
ity  hy  attachment  was  diminished,  and  he  had  brought  the  suit 
against  Fletcher  &  Bice,  mentioned  in  the  orator's  bill.  The 
defendant  insisted  that  he  had  good  right  to  satisfy  his  claim 
from  the  realty.  The  contract  of  copartnership,  introduced  in 
evidence,  provided  that  each  partner  should  invest  all  his  prop- 
erty, real  and  personal,  except  household  furniture  and  apparel, 
in  the  business  of  the  firm,  and  all  demands  due  him;  that  they 
would  trade  in  goods,  wares,  and  merchandise,  and  manage  all 
business  relating  to  the  property  invested;  that  each  should 
manage  the  same  prudently  and  properly  for  the  concern's  inter* 
est,  and  each  should  bear  half  the  expense  and  be  entitled  to  half 
the  profits;  the  debts  from  them  or  either  of  them  were  to  be 
paid  from  the  partnership  property,  and  the  partnership  was  to 
continue  during  the  pleasure  of  both.  Kellogg,  chancellor^ 
decreed  that  the  defendant  be  perpetually  enjoined  from  levying 
execution  against  the  realty.    Barnard  appealed. 


Bice  tr.  Babitabix.  [Vernumt^ 

3hKy  and  Ooiwerm^  for  the  oiator. 

T.  EvJU!ihvMon  and  E.  Eutchinaon,  contra. 

By  Courtf  BiDnELD,  J.  If  this  wexe  the  oase  of  an  ordinazy 
eopart&erflhip,  we  should  certainly  be  disposed  to  apply  the  same 
role,  in  regard  to  the  real  estate  belonging  to  a  partnership, 
which  was  applied  to  personal  estate  in  the  case  of  Washburn  ei 
al.  y.  Bank  of  Bettaws  Falls  et  al. ,  19  Yt.  278.  It  is  not  a  subject 
which  we  haye  much  examined,  and  we  do  not  find  it  necessary 
to  deteimine  it  at  present;  but  no  sound  reason  now  occurs  to  us 
why  real  estate  belonging  to  copartnership  funds  should  not  fol- 
low the  same  law  of  distribution,  in  a  court  of  chanceiy ,  which  is 
applied  to  personal  property.  But  in  our  apprehension  there  are 
other  more  formidable  difSculties  in  the  way  of  the  plaintifTs 
maintaining  this  bill.  The  acknowledged  fact,  that  the  plaintiff 
has  not  perfected  his  claim  by  levy  upon  the  land,  within  the  time 
which  the  statute  requires,  in  order  to  perfect,  or  continue,  his 
lien,  seems  veiy  difficult  to  overcome;  it  is  certainly  uncommon 
for  a  court  of  equiiy  to  inteif ere  in  behalf  of  a  creditor,  until  he 
has  perfected  his  right,  as  far  as  it  can  be  done  at  law.  It  con- 
fessedly has  neyer  been  customary,  in  that  court,  to  interfere, 
until  the  plaintiff  has  established  his  claim,  by  judgment  at  law; 
or  before  any  attachment  of  the  property  in  dispute,  where  that 
can  be  made.  And  an  attachment,  not  followed  up  by  a  levy, 
so  as  to  connect  the  levy  with  the  attachment,  is  of  no  avail.  An 
attachment,  for  some  puri>08es  certainly,  creates  no  lien  upon 
properly,  as  against  the  debtor  himself.  It  is  of  no  use  what- 
ever,  ordinarily,  except  as  against  subsequent  purchasers,  or  in- 
cumbrancers. I  speak  of  tiie  attachment  of  real  estate.  The 
attaching  creditor  is  not  required  to  be  made  a  party  to  a  bill  of 
foreclosure.  To  create  any  title  to  the  land,  it  is  surely  neces- 
saxy  there  should  be  a  valid  levy;  and  if  it  be  desired  to  have 
that  relate  back  to  the  attachment,  it  must  be  made  within  the 
prescribed  time. 

But  the  court  are  veiy  clearly  of  opinion,  that  the  present  is 
not  a  case,  where  the  partners  themselves  can  be  said  to  have 
any  lien  upon  the  partnership  funds,  for  the  payment  of  the 
piurtnership  liabilities,  before  individual  debts.  It  seems  to  have 
been,  as  it  is  denominated  in  argument,  not  strictly  a  partnership, 
but  rather  a  universal  hotchpot  of  all  the  property  and  liabilities, 
present  and  prospective,  of  both  the  persons  concerned.  Every 
particle  of  property,  both  real  and  personal  (except  furniture  and 
apparel,  in  which  creditors  have  no  interest),  is  thrown  into  the 
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common  SElock.  And  so  are  all  the  liabilitieB  of  the  parties.  No 
^uproiM  pronnon  is  made  in  regard  to  fatnre  acquisitions,  or 
lutiire  liabiTitieB,  Bat  the  faot,  that  each  had  divested  himself 
<if  all  present  ponsoomons,  and  had  become  bonnd  to  apply  him- 
self with  faithfnlnesa  and  diligence  to  the  management  of  the 
partnership  concerns,  leaves  little  gronnd  to  suppose  that  the 
parties  could  have  expected  any  such  thing  as  individual  prop- 
erty, or  liabilities.  The  thing  would  seem  impossible  as  to 
iutore  property,  unless  it  came  from  bequests,  gifts,  or  inher- 
itance, or  were  obtained  by  speculations  or  direct  frauds — both 
of  which  would  seem  inconsistent  with  the  probable  expectation 
of  the  parties  at  the  time  of  forming  this  connection  in  business, 
which  was  to  swallow  up  all  of  their  separate  property,  acquired 
before  that  time,  and  all  their  future  time.  Every  other  ground 
of  obtaining  property  seems  to  be  within  the  scope  of,  and  so 
absorbed  by,  the  partnership. 

The  practical  construction,  which  the  parties  put  upon  this 
contract,  shows,  that  such  was  their  understanding  of  the 
matter.  Both  partners  and  their  families  were  supported  from 
the  concern,  and  no  account  whatever  kept  against  either;  so 
that  anything  like  a  settlement  between  them  would  be  impos- 
sible. How,  then,  can  it  be  fairly  said,  that  here  is  a  pledge  of 
all  the  partnership  property,  to  pay,  first,  the  partnership  debts, 
and  that  the  share  of  each  partner  is  only  in  what  remains,  after 
all  the  partnership  debts  are  paid?  An  express  promise  to  that 
effect  would  seem  to  contemplate  the  utter  exclusion  of  all  sep- 
arate creditors  from  collecting  any  debt  against  either  partner, 
and  so  might  well  be  regarded  as  fraudulent.  We  would  not, 
then,  imply  any  such  contract,  or  pledge.  The  truth  is,  that 
the  parties,  by  their  very  articles  of  compact,  must  <have  con- 
templated a  community  of  goods  and  of  .all  other  interests.  In- 
stead of  being  strictly  partners,  they  became,  more  strictly 
speaking,  tenants  in  common  in  all  present  and  future  posses- 
aions.  It  would,  then,  be  unjust,  to  give  joint  creditors  any 
preference  over  separate  creditors  in  such  acommuniiy  of  goods, 
as  seems  to  have  existed  in  the  present  case. 

It  is  obvious  that  the  parties  contemplated  no  such  thing; 
eiae  they  would  have  kept  accounts.  When  each  wished  to 
purchase  for  his  individual  benefit,  or  to  pay  individual  debts, 
he  did  it,  and  must  of  necessity  do  it,  with  the  common  prop- 
erty; for  he  could  do  it  with  nothing  else.  This  was  done  by 
eadi  and  acquiesced  in  by  each,  for  twelve  years,  until  the  con- 
cern became  insolvent.    At  any  moment  Fletcher  had  a  perfect 
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right  to  appropriate  any  portion  of  the  common  properljfor  his  in- 
dividual  use;  and  can  a  court  of  equity  give  the  common  creditors 
rights  superior  to  those  of  the  debtors  themselves  ?  We  think 
it  is  sufficiently  shown,  that  this  can  never  be  done,  in  the  twa 
cases  upon  this  subject  in  the  19th  Vt.  278,  ei  seq.  The  rights  of 
the  joint  creditors  result  from  and  are  based  upon  those  of  th» 
partners  among  themselves.  It  is  obvious,  that  such  was  the 
understanding  of  the  parties  to  this  general  hotchpot  of  good» 
and  lands;  for  the  very  money  recovered  of  Edson,  out  of  which 
the  present  controversy  arose,  and  which  is  shown  with  the 
strictest,  minutest  detail  of  facts,  was  the  individual  concern  of 
Fletcher — almost  all  this  money,  except  what  was  paid  back  to 
Edson,  went  directly  into  the  common  stock,  as  Fletcher  is 
compelled,  reluctantly  it  would  seem,  to  admit.  He  says,  ii 
went  in  payment  of  money  he  had  borrowed  of  the  partnership. 
Indeed,  it  could  go  nowhere  else,  unless  Fletcher  kept  it  apart 
from  all  his  other  property.  And  whether  in  payment  of  money 
he  had  borrowed,  or  might  borrow  thereafter,  was  rather  an 
inference  of  the  vritness,  than  any  clearly  defined  state  of  facts^ 
I  apprehend.  The  whole  afiBdr  seems  somewhat  like  a  man's 
keeping  a  cash  account  with  himself,  or  like  borrowing  out  of  his 
own  pocket-book.  The  scope  of  this  partnership  was  so  exten- 
sive, that  we  do  not  think  it  comes  within  any  well-defined  rule  of 
preference  to  be  found  in  any  of  the  English  or  American  cases. 
The  decree  of  the  chancellor  is  therefore  reversed,  and  the 
case  remanded,  with  instructions  to  the  chancellor  to  dismiss 
the  bill,  with  costs,  and  to  make  such  furttier  orders  in  the 
premises,  as  may  be  necessary  to  perfect  the  rights  of  all  pai^ 
ties  concerned. 

SSPA&ATE  AND  PaBTNKBSHZP  GbBDITOBS,  RiOBIS  OF,  AS  TO  PJUOBITT  IS 

Patmxnt:  See  Buehan  ▼.  Svmner,  47  Am.  Deo.  906,  and  the  oases  died  ia 
the  note. 

DkBT  must  BB  ESTABLISmtD  BT  JUDOIIBIIT  TO  MaISTAIS  CbSDITOB'S  BiLU 

Stone  Y.  Manning^  35  Am.  Dec  119;  Brown  ▼.  Long,  86  Id.  43,  and 
dted  in  note.    See  also  MiUer  v.  Davidson,  44  Id.  715. 


SaNBOBN  v.   KrrTBEDGB. 

[90  TnocoiTT,  682.] 

Bquitt  will  Rxtain  JuBisDicnoN  OF  A  Bill  fob  ak  Acooumtino,  al» 
thongh  the  subject-matter  of  the  bill  does  not  oomprise  any  mntoal  deal* 
ings  or  matters  of  coDtract  between  the  parties,  and  an  action  at  Uim 
might  have  been  sustained  where  the  bill  seeks  a  discoveiy  and  the 
oovery  is  made  by  the  answers. 
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CoMniAiBAiiT  Rbfkbbzno  his  Claim  to  Fabtioitlab  Soubcb  ov  Trru  in 
ft  bill  far  an  aoeonnting,  which  fails,  can  not  olaim  title  from  another 
ioaroe  where  ho  haa  not  alleged  theae  circnmatanoea  in  hia  bill  aaagronnd 
of  tiUe. 

Gbvbbai.  and  CoMPSKHBHsm  Statkmxnt  of  Titlb  mat  bi  SnmciKRT 
where  the  complainant  has  no  knowledge  that  sach  title  would  be  con- 
troverted by  the  defendant;  bnt  when  the  title  is  impeached  by  the 
answery  it  is  more  in  accordance  with  ordinary  practice  to  bring  forward 
by  amendment  a  difltinct  statement  of  the  title,  instead  of  simply  trav- 
ersiiig  the  defendant's  answer. 

ALLttAiioiiB  nr  AirswsB  Kebpbctino  Qubstions  ov  Fact  are  to  be  sua- 
tained  by  proper  evidence,  and  are  entitled  to  no  more  oonsideratioik 
than  those  of  the  orator,  except  as  far  as  directly  called  for  by  the  latter. 

Ko  AcTUAi.  &KMOTAL  IB  NscxsaART  TO  BszTosB  Salb  Yalid  against  the 
ereditora  of  the  vendor  of  logs  which  were  on  the  ice  of  a  river  and  oa 
the  land  of  strangers,  especially  where  personal  notice  was  carried  home 
to  each  creditors. 

Webbs  Kotb,  ok  Which  Pbopibtt  Attaghkd,  wab  Given  Subbbqubst 
TO  Salb  of  the  property  by  the  debtor,  the  attachment  is  neverthelee* 
valid  where  it  satisfactorily  appears  that  the  same  indebtedness  existed 
in  another  form  previons  to  snch  sale. 

VauDirr  of  Attaghmbbt  anb  8aib  can  Only  bb  QuBsnoNBo  by  the  at* 
tacfament  debtor,  or  by  those  representing  him,  and  can  not  be  attacked 
by  a  defendant  who  daims  that  the  attachment  debtor  has  no  title. 

PuBuo  Salb  of  Onb  Man's  Pbopxbtt  on  Ezxovtion  against  Anothbb 
can  not  have  the  effect  of  divesting  the  real  owner  of  his  rights.  A 
purchaser  at  such  sale,  whether  with  or  without  knowledge  of  the  cir- 
comstaness,  can  acquire  no  further  or  greater  intereat  than  that  possessed 
by  the  debtor. 

Araohmbnt  of  Pbofbbtt  aitbb  Dbbtob  has  Pabtbd  with  All  IiiTXBBBr 
in  it  creates  no  lien,  and  the  property  is  subject  to  the  diqweal  of  the 
purchaser,  and  to  the  rights  of  hie  creditors. 

In  Bill  fob  Aocountino  fob  Pbogebdb  of  Locw,  the  price  paid  by  the 
defendant  for  the  sawing,  as  well  as  all  necessary  expenses  in  getting 
the  Ipgs  into  the  mill,  measuring,  piling  them,  and  marketing  the  lum- 
ber, were.properly  allowed  and  made  a  general  charge  upon  the  groBB 
proceeds;  but  the  defendant's  daim  for  repairs  made  on  the  saw-mitt 
where  the  logs  were  sawed  was  properly  disallowed. 
In  Bxspbct  to  Cobtb,  this  Coubt  dobs  not  Intebfbbb  usually  with  the 
dedsion  of  the  chancellor. 

Appeal  from  the  court  of  chancery.    The  opinion  statee  the 


Baylies  and  Cahoon^  for  the  orator. 
Paddock^  for  the  defendants. 

By  Goort,  Datis,  J.  The  orator  claims  in  his  bill  that  he 
acquired  a  title  to  an  undivided  half  of  four  hundred  mill-logs^ 
chiefly  pine,  one  large  mill-chain,  and  a  shingle-machine  and 
gearing,  in  Yictoiy  in  Essex  county  and  in  Bradleyrale  in  thi» 
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coonly,  bj  virtae  of  an  attachment  of  the  propertj,  made  on 
the  twenty-fourth  of  April,  1837,  followed  bj  a  sale  thereof  on 
execution  on  the  foorteenth  and  twenty-second  of  Jnlj,  1837,  as 
the  property  of  William  S.  Ooodell,  a  debtor  of  the  orator. 
The  bill  alleges  that  Ooodell  was,  at  the  time  of  the  attachm^t 
and  sale,  the  lawful  owner  of  such  undivided  part  of  the  prop- 
erty; but  it  does  not  detail  the  origin  and  histoiy  of  his  title. 
It  admits  that  the  defendants  were  the  owners  of  the  other 
undivided  half,  under  a  transfer  in  vmting  from  Isaac  M.  San- 
bom  to  them,  dated  April  22,  1837,  as  security  for  and  in 
payment  of  certain  demands,  which  they  held  against  Sanborn, 
and  proceeds  to  state,  that  the  defendants  immediately  took 
possession  of  the  whole  of  the  logs,  and  caused  them  to  be  sawed 
into  boards  and  shingles — ^the  latter  with  the  aid  of  the  shingle- 
machine — and  that  they  had  disposed  of  the  whole  lumber  for 
their  own  benefit,  refuedng  to  account  with  the  orator  for  his 
just  proportion,  after  deducting  expenses  of  manufacture, 
though  specially  requested  so  to  do  previous  to  the  bringing  of 
the  bill.  The  bill  prays  that  an  account  may  be  taken,  and  for 
ft  decree,  that  the  defendants  pay  to  the  orator  such  sum  as  in 
equity  may  be  found  justly  due  for  his  share  in  the  mill-logs, 
and  also  for  the  use  of  tiie  shingle-machine  and  mill-chain, 
while  in  the  defendants'  possession;  or  if  the  same  shall  be 
found  to  have  been  nearly  or  quite  worn  out  by  such  use,  that 
the  defendants  be  decreed  to  pay  to  the  orator  one  half  the 
'value  thereof. 

The  defendants  have  answered  severally;  but  the  answer  of 
Kittredge,  he  not  being  an  active  partner,  presents  no  matter  of 
importuice,  as  within  his  own  knowledge.  Morrill,  in  his  an- 
swer, admits  a  partnership  between  the  defendants — alleges  a 
sale  of  the  shingle-machine  by  them  to  Isaac  M.  Sanborn  and 
Jacob  Sanborn,  on  condition  of  full  payment  of  the  price  by 
them;  that  the  former  had  paid  his  half  in  full,  but  the  latter 
had  only  paid  in  part,  so  that  Goodell  had  no  right  or  title  to 
it  by  purchase  from  Jacob  Sanborn,  that  could  be  attached; 
that  the  four  hundred  mill  logs  were  cut  and  drawn  to  Moose 
river  by  Isaac  M.  Sanborn  and  Jacob  Sanborn;  that  advances  in 
provisions,  goods,  etc.,  were  made  to  Jacob  Sanborn  by  the  de- 
fendants, to  enable  him  to  get  out  the  logs,  for  which  advances 
the  defendants  were  to  have  a  lien  on  them;  that  in  the  winter 
of  1887,  Jacob  Sanborn  being  indebted  to  the  defendants  in  two 
hundred  dollars,  Qoodell  and  one  B.  V.  Burt  agreed  to  give 
their  note  for  the  amount;  that  at  the  same  time  Jacob  Sanborn 


April,  1847.]  Sanbobic  v.  Kittbedge.  61 

^Bfl  to  tiansfer  to  G-oodell  and  Bart  his  interest  in  the  logs,  ma- 
ehue,  and  chain;  that  all  parties,  except  Burt,  met  on  a  day 
ippointed  to  execute  the  necessary  papers,  which,  being  pre- 
pared, were  sigpied  hy  those  present,  on  the  supposition  that 
Burt  would  sign,  "when  presented  to  him,  and  that  they  were 
exchanged,  not  definitively,  however,  bat  as  escrows;  that  Bart 
afterwards  refused  to  sign  the  note,  or  to  have  anything  to  do 
with  the  trade;  that  the  defendants,  considering  Qoodell  irre- 
sponsible, noTer  accepted  his  note  alone  in  satisfaction  of  their 
debt  against  Jacob  Sanborn;  that  they  gave  up  to  Jacob  San- 
bom,  to  be  canceled,  Goodell's  note,  and  received  the  note  of 
their  original  debtor  for  the  two  hundred  dollars  owing  by  him; 
that  Goodell  never  paid  to  them  any  part  of  said  sum;  and  that 
this  defendant  is  informed  and  believes,  that  Qoodell  never  had 
any  other  right  or  title  to  the  property  in  question,  save  that 
derived  from  this  unezecnted  agreement.    He  proceeds  to  say, 
that  afterwards,  just  two  days  before  the  attachment  made  by 
the  orator,  the  defendants  attached  aU  of  the  same  articles,  as 
the  proper  goods  and  chattels  of  Jacob  Sanborn,  to  secure  the 
payment  of  said  note;  and  that,  having  obtained  judgment  and 
taken  ont  execution,  all  of  said  property  was  duly  levied  upon 
and  sold  to  said  Morrill  on  the  fourteenth  of  July,  1837,  in  part 
Batiafiaction  of  said  execution.    Morrill  also  sets  forth  the  con- 
tract mentioned  in  the  bill,  by  which  Isaac  M.  Sanborn  conveyed 
his  moiety  of  the  property  to  the  defendants;  alleging  that  the 
conveyance  was  not  at  first  absolute,  but  by  way  of  collateral 
secority  for  various  sums  owing  by  him,  but  that  subsequenUy, 
in  1840,  the  contract  was  made  absolute.    This  defendant  in« 
sLsts  in  his  answer,  that  neither  Goodell,  nor  the  orator's  attach- 
ing officer,  ever  took  possession  of  or  removed  any  portion  of 
the  property,  but  that,  on  the  contrary,  the  same  remained  in 
possession  and  under  the  control  of  Jacob  Sanborn,  until  the 
time  when  it  was  taken  and  removed  by  the  defendants. 

The  answers  being  traversed,  testimony  was  taken  by  both 
parties,  and  exhibits  filed,  and  the  cause,  having  been  heard  be- 
fore the  chancellor,  was  referred  to  a  master  to  take  the  account 
between  the  parties;  and,  on  the  coming  in  of  his  report,  and 
exceptions  hj  both  parties,  a  final  decree  passed  in  favor  of  the 
orator,  for  tiie  sum  found  due,  without  costs.  Both  parties 
having  appealed  to  this  court,  and  both  having  filed  objections 
to  the  decree,  it  has  now  been  fully  argued  by  counsel. 

It  is  apparent  from  this  statement  of  the  case,  that  the  great 
question  involved  is,  whether  William  S.  Ooodell  or  Jacob  Sao* 
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\>om  is  io  be  regarded  as  the  owner  of  an  tmdiTided  half  of  the 
property  in  question  in  April,  1837,  when  it  was  attached  by 
both  parties — ^by  the  orator  as  the  property  of  Goodell,  and  by 
the  defendants  as  that  of  Sanborn.  There  is  no  controyersy 
about  the  other  undivided  half;  it  was  in  Isaac  M.  Sanborn, 
pledged,  indeed,  to  the  defendants,  and  ultimately  theirs  under 
the  pledge.  Several  other  subordinate  questions,  however,  have 
arisen,  which  I  shall  notice,  as  I  proceed.  Although  doubts 
have  been  suggested,  whether,  as  the  subject-matter  of  this  bill 
does  not  comprise  any  mutual  dealings  or  matters  of  contract 
between  the  parties,  a  court  of  equiiy  has  any  jurisdiction  in 
this  case;  yet  we  think,  though  it  be  true,  that  an  action  at  law 
might  have  been  sustained,  still,  as  the  bill  seeks  a  discovery  in 
respect  to  the  proceeds  of  the  lumber  sold  by  the  defendaiits, 
and  discoveiy  is  made  by  the  answers,  there  is  no  reason  to 
doubt,  but  that  this  affords  a  proper  subject  for  adjustment  in  a 
court  of  equify. 

The  case  made  by  the  bill,  as  suggested  by  the  defendants' 
counsel,  refers  the  orator's  claim  solely  to  the  interest  of  Good- 
ell, and  the  appropriation  of  it  by  attachment  and  sale  on  ex* 
ecution.  If,  therefore,  it  should  be  determined,  that  Burt  and 
Goodell  acquired  no  valid  title  to  the  property  in  their  purchase 
from  Abraham  Sanborn  and  Jacob  Sanborn,  who  together 
owned  an  undivided  half,  and  consequently  Goodell  acquired 
nothing  by  his  subsequent  purchase  from  Burt,  it  would  not  be 
competent  for  the  orator  to  fall  back  upon  his  original  interest 
of  one  fourth,  growing  out  of  the  fact,  that  he  was  a  proprietor 
to  that  extent  with  his  father  Abraham  and  brother  Isaac  M. 
in  the  land,  on  which  the  timber  was  cut,  and  that  he  con* 
tributed  his  proper  share  of  the  expenses  of  cutting  and  draw* 
ing — ^because  he  has  not  alleged  these  circumstances  in  his  bill 
as  a  ground  of  title. 

It  may  be  further  objected,  that  the  bill  does  not  profess  to 
trace  the  origin  of  Goodell's  title.  There  is  much  in  the  testi* 
mony  in  respect  to  this,  bat  nothing  in  the  bill.  This  merely 
asserts  the  ownership  of  an  undivided  moiety  by  him.  Perhaps, 
without  any  knowledge  that  such  title  would  be  controverted  by 
the  defendants,  this  general  and  comprehensive  statement  may 
be  sufficient.  When  that  title,  however,  came  to  be  impeached 
by  the  answer  of  Morrill,  which  sets  forth  particularly  the 
grounds  of  impeachment,  it  would  have  been  more  in  accord- 
ance with  ordinary  practice,  for  the  orator,  by  an  amendment, 
to  have  brought  forward  a  distinct  statement  of  the  grounds  of 
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Ctoodell's  title,  instead  of  siniplj  traTeising,  as  he  has  done,  the 
defendants'  answer.  This  iiregolarity  is  not  insisted  on  by  the 
defendants'  counsel,  and  we  are  therefore  not  disposed  to  attach 
ameh  importance  to  it. 

As  to  the  qnestion  of  fact,  the  answer  of  Morrill  in  respect  to 
the  consideration  and  other  drcnmstanoes  attending  the  pur- 
chase l^  Bnri  and  Qoodell  can  not  be  regarded  as  evidence.    It 
is,  like  the  bill,  a  part  of  the  pleadings,  to  be  sustained  by  proper 
evidence.     The  orator  has  called  for  no  discovery  upon  this  point; 
and  it  is  scarcely  necessary  to  say,  that  the  allegations  of  the 
defendant  are  entitled  to  no  more  consideration  than  those  of 
the  orator,  except  so  far  as  they  may  be  directly  called  for  by  the 
latter.     The  depositions  of  Joseph  Lawrence,  the  original  source 
of  the  interest  of  all  parties,  together  with  those  of  Isaac  M. 
Sanborn  and  Jacob  Sanborn,  assuredly  leave  little  or  no  room 
to  donbt  the  fact  that  Abraham  Sanborn  and  Jacob  Sanborn,  in 
February,  1837,  sold  and  conveyed  to  Burt  and  Goodell  all  their 
right  and  interest  in  three  lots  of  land,  two  in  Yictoiy  and  one 
in  Bradleyvale,  and  also  in  the  four  hundred  mill-logs,  which 
had  been  previously  cut  on  one  or  more  of  these  lots,  and  that 
Jacob  Sanborn  at  the  same  time  sold  and  conveyed  to  the  same 
his  moiety  of  the  shingle-machine,  in  which  Alvaham  Sanborn 
had  no  interest.    The  laige  null-chain  was  also  included  in  the 
joint  conveyance.    It  is  time,  we  are  not  put  in  possession  of  a 
clear  and  distinct  statement  of  the  consideration  of  this  pur- 
diase.     The  quitclaim  deed  mentions  no  other  property,  except 
the  three  lots  of  land;  the  consideration  is  stated  at  one  thou- 
sand dollars.    The  mill-logs,  machine,  and  chain,  being  personal 
property,  did  not  pass  with  the  deed,  but  appear  to  have  been 
transferred  by  parol  agreement,  without  bill  of  sale  or  other 
writing. 

It  is  stated  that  one  thousand  dollars  constituted  the  entire 
consideration  for  the  whole,  even  including  the  shingle-machine, 
in  which  Abraham  Sanborn  had  no  interest.  How  this  sum  was 
piid,  or  to  be  paid,  does  not  appear  with  much  distinctness,  ex- 
cept in  part.  A  portion  seems  to  have  been  paid  by  taking  up 
notes,  which  the  Sanboms  had  given  to  Lawrence,  of  whom  the 
land  was  originally  purchased,  and  giving  their  joint  and  several 
notes  to  him  in  lieu  thereof.  A  small  sum  was  paid  to  Judge 
Paddock;  and  it  is  altogether  probable,  as  contended  by  Morrill, 
that  a  debt  of  two  hundred  dollars,  which  Jacob  Sanborn  owed 
to  the  defendants,  vras  agreed  to  be  paid.  If  it  be  true,  that 
they  never  paid  this,  and  never  relieved  Jacob  Sanborn  from  it. 
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it  hy  no  means  f oUows,  that  the  sale  falls  to  the  ground.  The 
defendants  were  no  otherwise  parties  to  the  transaction^  than 
that  they  were  willing,  and  probably  anxioos,  to  haye  Burt  and 
Ooodell  substituted  in  the  place  of  Jacob  Sanborn,  as  their 
debtors.  They  parted  with  nothing,  to  induce  the  arrange- 
ment, and  by  its  failure  so  far  they  lost  nothing.  For  some  rea* 
son,  not  fully  explained,  Burt  declined  signing  the  note.  It  may 
have  been  on  account  of  an  intervening  loss  by  fire  of  some  por- 
tion of  the  property,  or  because  he  had  relinquished  all  his 
interest  to  Goodell  and  was  about  to  leave  the  country.  The 
evidence  shows  not  merely  a  regular  sale,  acquiesced  in  by  all 
parties  as  valid  and  binding,  but  it  proves  that  the  purchasers 
took  possession  of  the  property;  the  logs,  indeed,  were  not  actu- 
ally removed  from  their  position  on  the  ice  and  bank  of  Moose 
river;  but  the  purchasers  used  the  chain,  shingle-machine,  saw» 
etc.,  and  the  vendors  ceased  to  have  any  control  over  or  man* 
agement  of  any  of  the  property. 

The  defendants  were  apprised  of  this  sale  before  they  at- 
tached. Having  taken  a  note  for  two  hundred  dollars,  signed 
by  Ooodell,  with  the  understanding  that  it  would  also  be  signed 
by  Burt,  but  which  he  declined  doing,  they  came  to  the  resolu- 
tion, which  they  had  an  undoubted  right  to  do,  to  return  the 
note  and  look  to  their  original  debtor.  They  applied  to  Jacob 
Sanborn  to  give  them  his  note,  giving  up  at  the  same  time  the 
Goodell  note.  He  reluctantly  consented,  being  told  of  their 
purpose  of  attaching  the  logs  and  other  property,  which  had 
been  sold  already.  A  note  was  given;  but  instead  of  beings 
dated  on  the  day  when  it  was  executed,  it  was  antedated  to  the 
twenty-sixth  of  February,  1837,  two  days  subsequent  to  the  sale 
to  Burt  and  Goodell.  We  think,  situated  as  these  logs  were  oa 
the  ice  of  a  river  and  on  the  land  of  strangers,  and  considering 
the  cumbersome  character  of  the  property,  no  actual  removal 
was  necessary,  to  render  the  sale  valid  against  the  creditors  of*, 
the  vendor— especially  if  personal  notice  were  carried  home  to 
such  creditor.  The  case  of  MerriU  v.  Miller^  13  Yt.  416,  sub- 
stantially establishes  such  doctrine.  I  attach  no  importance  to 
the  circumstance,  that  the  defendants'  note,  on  which  they  at- 
tached, was  not  in  existence  until  some  two  months  after  the 
sale,  and  is  not  dated  until  two  days  after — ^because  it  appears 
satisfactorily,  that  the  same  indebtedness  existed  in  another 
form,  previous  to  such  sale.  In  opposition  to  the  testimony  of 
the  two  Sanboms  and  Lawrence,  the  defendants  adduce  no  evi* 
dence,  other  than  the  answer  of  Morrill — ^which,  as  already  re* 
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marked,  can  not  be  regarded  as  eTidenoe.  If  it  could  be  so 
regarded,  it  would  not  be  snfScient  to  overbalance  that  testi- 
mony, as  it  does  not  positiyely  and  distinctly  state  facts  incon-- 
listent  with  it,  but  relies  upon  information  and  belief. 

The  defendants'  counsel  have  attempted  to  impeach  the  rega- 
laxity  of  the  proceedings  of  the  orator's  officer,  in  making  his 
attachment,  principally  on  the  ground,  that  he  did  not  remove 
any  portion  of  the  property,  and  did  not  leave  an  attested  copy 
of  the  writ  of  attachment  in  the  respective  town  clerks'  offices 
of  the  towns  within  which  it  was  situated.    Victory  was  not  then 
and  Bradlejvale  is  not  now  an  organized  town;  of  course  there 
was  no  town  clerk  in  either,  with  whom  a  copy  could  be  left.    A 
eopy  was  left  at  the  county  clerk's  office  in  Essex  county;  but 
this  was  a  nseless  ceremony,  as  no  law  then  existed,  giving  the 
same  e£fect  to  such  proceeding  in  the  case  of  unorganized  towns, 
which  is  given  to  the  leaving  of  a  copy  in  the  town  clerk's  office 
of  an  organized  town.     Counsel  have  treated  this  subject,  as  if 
it  were  a  contest  between  rival  creditors  of  the  same  debtor. 
The  defendants,  coming  forward  merely  as  the  representatives  of 
the  interest  of  Jacob  Sanborn,  can  have  no  right  to  interx>ose 
between   the  orator  and  his  debtor  Goodell.    None  but  the 
latter,  or  those  representing  him,  can  call  in  question  the  attach- 
ment and  sale.    The  defendants  claim  nothing  as  creditors  of 
Goodell;  they  deliberately  preferred  to  hold  on  to  their  demand 
against  Jacob  Sanborn,  rather  than  receive  one  to  the  same 
amoont  against  Goodell.    If,  in  so  doing,  they  have  lost  the 
opportunity  of  realizing  the  amount  out  of  this  property,  it  is  a 
misfortune,  for  which  there  is  no  remedy.    Had  they  judged  dif- 
ferently, the  result  might  have  been,  that  the  orator  would  have 
lost  a  debt  equally  meritorious,  and  somewhat  larger. 

But  the  defendants'  counsel  insist  further,  that,  though  it 
should  be  determined,  that  Jacob  Sanborn  had  no  interest  in 
the  property,  to  be  appropriated  by  them,  yet  that,  as  purchasers 
at  a  public  sale,  by  an  officer  on  execution,  they  acquired  a  valid 
title  to  it,  against  all  the  world.  They  regard  such  sale  in  the 
same  light  as  a  sale  in  market  overt  in  England.  Such  a  doc- 
trine has  occasionally  been  advanced  by  counsel  in  this  state, 
bat  has,  I  believe,  never  received  any  countenance  from  this 
court.  It  was,  if  I  mistake  not,  distinctly  repudiated  in  a  case 
not  reported,  decided  in  this  county  at  March  term,  1836.  I 
think  the  name  of  the  case  was  KeUey  v.  BoyrUon.  In  CiUey  v. 
Cuskman,  12  Yt.  4d4,  the  court  intimate,  that  they  were  not 
piepaied  to  decide  the  abstract  question:  See  State  v.  Miller ^  Id. 
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137.  In  Austin  y.  TOden  etal.,14.  Id.  325,  Chief  Justice  Williams 
remarks,  that  ''  it  can  not  be  denied,  that  the  authorities  of  the 
courts  in  Great  Britain  and  New  York  are  against  the  position, 
that  such  a  sale  (a  sale  on  execution)  passes  any  property  to  th» 
purchaser,  if  the  judgment  debtor  had  no  property  in  the  goods 
sold,"  and  adds,  that  he  should  adopt  with  great  reluctance  a 
contrary  principle.  And  it  is  now  the  settied  doctrine  of  this 
court,  that  a  public  sale  of  one  man's  property  on  an  execution 
against  another  can  not  hare  the  effect  of  diyesting  the  real 
owner  of  his  rights:  OriffUh  v.  Fowler^  18  Id.  390.  A  purchaser 
at  such  sale,  whether  with  or  without  knowledge  of  the  circum- 
stances, can  acqtiire  no  further  or  greater  interest  than  that  pos- 
sessed by  the  debtor.  The  point  was  directiy  decided  in  Merriit 
T.  Miller y  already  cited,  where  a  new  trial  was  granted  on  ac* 
count  of  the  exclusion,  by  the  couniy  court,  of  eyidence  of  » 
previous  purchase  by  Williams,  whose  servant  the  defendant 
was,  of  com,  which  the  plaintiff,  as  deputy  sheriff,  had  attached 
as  the  property  of  one  Olark,  and  which  he  was  about  to  sell  on 
execution  against  Clark,  when  the  defendant  removed  it.  On 
principles  of  public  policy  the  law  will  not  allow  the  owner  to 
interpose  forcibly  to  rescue  his  property  from  a  public  officer, 
who  is  about  to  seize  or  sell  it  under  process  against  a  person 
having  no  just  tiUe  to  it;  but  this  principle  does  not  interfere 
with  the  doctrine  now  established. 

Although  the  defendants'  attachment  was  prior  in  point  of 
time  to  that  of  the  orator,  yet,  being  imder  process  against  Jacob 
Sanborn,  who  had  parted  with  all  his  interest  in  the  property, 
no  lien  was  thereby  acquired,  as  against  the  real  owner,  or  th& 
orator,  standing  in  his  right;  and  the  same  remark  will  apply  to 
the  levy  and  sale  on  execution.  As  the  property  belonged  to 
Goodell,  the  legal  proceedings  at  the  instance  of  the  defendants, 
the  object  of  which  was  to  effect  a  transfer  of  the  interest  of 
Sanborn  to  themselves,  could  have  no  effect  whatever  on  the 
right  and  interest  of  Goodell;  they  remained,  as  before,  subject 
to  his  disposition,  or  that  of  his  creditors.  There  is  no  such 
magic,  as  the  defendants'  counsel  suppose,  in  a  sheriff's  sale,  sa 
as  to  produce  a  universal  transmutation  of  tities,  irrespective  of 
any  connection  with  the  process.  As  to  the  supposed  reserved 
right  of  the  defendants  in  the  shingle-machine,  the  weight  of 
evidence  is  altogether  adverse  to  any  such  reservation;  and  if 
otherwise,  we  should  incline  to  believe  it  was  fully  paid  for; 
especially  since  the  defendants,  by  attaching  and  selling  it  on 
their  execution  against  Sanborn,  have  treated  it  as  his  property , 
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The  defendants'  claim  for  re{)airs  made  on  the  saw-miU,  "where 
the  logs  were  sawed,  was  properly  disallowed.  The  price  paid 
for  sawing,  as  well  as  all  necessary  expenses  in  getting  the  logs 
into  the  mill,  measuring,  piling  them,  and  marketing  the  lumber, 
were  Tery  properly,  in  the  accounting,  made  a  general  charge 
upon  the  gross  proceeds;  but.  even  if  it  could  be  shown  that 
there  was  no  sufficient  inducement  to  make  the  repairs,  except 
with  reference  to  these  four  hundred  logs,  inasmuch  as  other 
lumber  is  shown  to  have  been  sawed  there,  and  it  would  be 
Tain  to  attempt  to  apxx>rtion  the  benefits  resulting  from  the  re- 
pairs, between  the  mill  ownerd  and  the  proprietors  of  these 
logs,  in  a  satisfactory  manner,  these  expenses  were  proi>erly  dis- 
allowed. 

In  respect  to  the  question  of  costs,  this  court  does  not  usuaUy 
interfere  with  the  decision  of  the  chancellor.  For  myself,  I  can 
flee  no  good  reason  why  costs  should  have  been  denied  to  the 
orator,  inasmuch  as  a  formal  demand  was  made  for  an  account- 
ing, before  the  bill  was  brought — ^which  was  refused  on  the 
ground  that  the  orator  had  no  such  interest  in  the  property,  as 
would  entitle  him  to  an  accounting;  and  this  question  of  right, 
after  a  long  and  expensive  litigation,  has  been  determined  in 
favor  of  the  orator.  The  chancellor,  however,  saw,  in  the  in- 
completeness of  the  evidence  tending  to  establish  the  sale  to 
Burt  and  Goodell,  reasons,  which,  in  the  exercise  of  his  discre- 
tion, he  deemed  sufficient  to  warrant  the  defendants  in  resisting 
the  title  derived  from  that  source.     Perhaps  he  was  right. 

The  decree  of  the  chancellor  is  affirmed.  The  costs  in  thift^ 
court  will  be  allowed  to  the  orator.  The  case  is  remitted  to  the^ 
chancellor,  where  the  proper  decree  will  be  entered,  adding  in-- 
terest,  such  costs  as  are  allowed,  and  such  time  will  be  fixed  for 
the  payment  of  the  stun  due,  as  the  chancellor  may  think  proper, 
and  for  granting  execution. 

Equitt  JuBiSDicnoK  IK  Mattebs  07  AcoouNT:  See  Ludlow  v.  Simond,  2 
Am.  Dec  291;  Breekenridge  v.  Brook$,  12  Id.  401;  SmUey  v.  BeU,  17  Id. 
813;  Brackenridge  v.  HoUand,  20  Id.  123;  AfcClure  v.  MiUer,  21  Id.  522; 
Sturtenani  v.  Ooode^  27  Id.  686;  DuUmey  v.  Hoffman,  28  Id.  207;  SaUer  t« 
Williamson,  35  Id.  513;  Bracken  v.  Pregton,  44  Id.  412. 

Variance  bstwken  Cause  of  Action  Allbosd  and  One  Proved:  See 
Walsh  V.  Oibnor,  6  Am.  Dec.  502;  Fowler  v.  AusUn,  26  Id.  701;  Wrighi  v, 
Oter,  27  Id.  538;  Pa,  etc.  Nov,  Co.  v.  Dandridge,  29  Id.  543.  The  recovery 
must  be  on  the  case  made  by  the  pleadings:  Alliance  Ins.  Co.  v.  La.  State  In$» 
Co,,  28  Id.  117;  Turner  t.  Walker,  22  Id.  329;  see  also  Jonesv.  Hardesty,  83 
Id.  180. 

Averments  in  Answer  not  Responstvb  to  Bill  are  not  Evidsnoic 
C^Brien  v.  EUioi^  32  Am.  Deo.  137;  Clark  v.  FUnt^  83  Am.  Deo.  783| 
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WmU  ▼.  Henderwn^  S8  Id.  120;  J<mu  v.  Hardegty,  32  Id.  180;  Rankm  r. 
Maxwdt,  12  Id.  431. 

KscBSSTTT  07  Deltvebt  TO  Vaudity  07  Salbs:  See  Ludtoig  v.  JlcUer, 
35  Am.  Deo.  245;  WiUon  v.  Booper,  36  Id.  366;  NiehoU  v.  Patten,  Id.  713; 
Coitar  V.  Dcwie9,  46  Id.  311;  Hooban  v.  Btdtoell,  47  Id.  386.  Constrao. 
tive  delivery,  when  Bufficient,  see  Vcm  BnaU  v.  Pike,  45  Id.  126,  and  note 
referring  to  previoas  cases  in  the  series  on  the  necessity  of  delivery. 

Irbxoula&itt  in  Execittiok,  ExsccmoN  Debtob  Onlt  can  Object,  or 
hU  legal  representative:  Lowber  A  WUmer'$  Appeal,  42  Am.  Deo.  302. 

Costs  in  Chancert  rest  in  the  sound  discretion  of  the  conrt,  to  be  awftrded 
ttooording  to  the  justice  of  the  case:  Pearee  v.  Chagtakn,  46  Am.  Dec  423,  and 
Saunden  v.  Frost,  16  Id.  405,  and  note  discussing  this  subject  at  length. 


Spalding  v.  Preston. 

[21  Yebmoxt,  9.] 

Plea  in  Bab  Amoxtnting  to  General  Issue  in  trover  is  bad. 

Sheriff  mat  Seize  Cottnterfeit  Coin,  finished  or  unfinished,  in  the 

sion  of  a  person  arrested  by  him  for  counterfeiting,  without  the  aid  of 
any  statute,  as  a  measure  of  preventive  justice. 

Unfinished  Cottnterfeit  Coin  mat  be  Detained  as  Evidbngb  to  be  naod 
upon  the  trial  of  the  person  in  whose  possession  it  is  found,  though  an* 
other  person  may  claim  to  be  owner  thereof. 

Trover  will  not  Lie  against  Sheriff  for  Unfinished  Countxbfkit 
Coin  found  in  the  possession  of  a  person  arrested  by  him  at  the  suit  of  a 
^hiid  person  claiming  to  be  the  owner,  where  he  does  not  show  that  it 
^^ras  put  in  its  questionable  shape  without  his  knowledge  or  oonaent. 

Actions  Respecting  Contracts  or  Propertt  whose  Purposs  is  Viola- 
tion OF  Law  will  not  be  sustained  in  a  court  of  justice. 

Tboyeb.    The  case  appears  from  the  opinion. 

By  Court,  Bedfield,  J.  This  is  an  action  of  trover,  against 
the  sheriff  of  Caledonia  county,  for  eleven  hundred  pieces  of 
Oerman  silver,  of  the  precise  size  and  thickness  of  Mexican  dol- 
lars, and  made  in  that  form  for  the  purpose  of  being  stamped 
«nd  milled  into  counterfeit  coin  of  that  description.  The  de- 
fendant took  them  within  his  own  county  from  one  Bussell, 
^ho  is  shown  by  the  case  to  have  been  carrying  them,  at  the 
time,  to  a  place  of  manufacture,  for  the  purpose  of  having  them 
finished,  so  that  he  could  put  them  in  circulation  as  genuine 
<5oin.  They  were  originally  taken  from  Bussell,  and  are  still 
detained,  under  the  authority  of  the  state's  attorney  of  Cale- 
donia county.  Bussell  has  been  indicted,  by  the  grand  jury  of 
that  county,  and  the  indictment  is  still  pending  there.  These 
pieces  of  partly  finished  coimterf eit  coin  are  detained  for  the 
double  purpose  of  being  used,  as  evidence,  upon  the  trial  of 
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Rofisell,  and  also  of  pierentiiig  their  being  put  in  dronlation. 
Theee  axe  the  important  facts  contained  in  the  plea  in  bar» 
which  was  held  bad  upon  demurrer.  We  might  say  more  upon 
this  form  of  presenting  the  defense,  if  that  point  were  material 
to  the  de<asion,  or  had  been  much  insisted  upon  in  the  argu- 
ment of  the  case.  But  as  substantiallj  the  same  fiicts  were 
admitted  upon  the  trial  of  the  general  issue,  and  are  confessedly 
the  important  facts  in  the  case,  we  should  feel  bound  to  open 
the  case  for  the  purpose  of  having  them  properly  presented^ 
where  the  paxiy  had  mistaken  his  rig£t  to  present  them  in  the 
form  of  a  plea  in  bar.  We  understand  the  law  of  pleadings 
under  the  old  rules  in  England,  to  be,  that  such  adefense  as  the 
one  here  presented  is  bad,  in  form,  as  amounting  to  the  general 
issue:  1  Chit  PL  491. 

But  as  it  seems  to  have  been  expected  we  should  determine 
the  case  upon  its  merits,  we  proceed  to  state  the  additional 
&ct,  i?hich  was  proved  upon  the  trial  of  the  general  issue> 
that  theee  pieces  of  counterfeit  coin  were,  at  the  time  of  the 
seizure  by  the  defendant,  the  property  of  one  Foster,  so  far 
as  property  can  exist  in  .such  a  thing,  and  that  Foster  has^ 
since  the  seizure,  transferred  his  rights  therein  to  the  present 
plaintiff.    It  is  not  stated  in  the  case  whether  Foster  or  the 
present  plaintiff  were  in  fact  connusant  of  the  crime  of  Kussell^ 
or  how,  or  why,  they  should  have  a  claim  to  this  ''  stuff,"  and 
not  be  particepes  with  Bussell.    That  is  left  to  the  natural  and 
legal  intendments,  we  suppose;  upon  the  ground,  doubtless^ 
that  it  is  useless  to  incumber  a  case  with  proof,  where  no  in* 
tendment  will  be  likely  to  prejudice  the  case  beyond  its  just 
deserts.     The  plaintiff,  then,  coming  in  under  Foster,  stands 
simply  in  his  place.    And  as  Foster  claims  property  in  a  things 
in  so  ''  questionable  a  shape,"  without  accounting  for  the  un- 
fortunate guise  in  which  his  claim  is  presented,  we  can  only 
suppose  that  no  proof  in  his  power  would  make  the  case  more 
favorable  for  him.    He  must  be  content,  then,  for  the  present, 
to  be  esteemed  a  particepa  with  Bussell.    If  he,  in  fact,  owned 
this  metal,  before  it  was  cast  in  this  mold,  and  can  satisfaoto* 
rily  show  that  it  was  put  in  its  present  form  without  his  knowU 
edge,  or  against  his  consent,  it  may  avail  him  hereafter.    But 
no  such  thing  is  pretended,  even  in  argument;  and  what  consti- 
tutes the  extreme  impudence  and  indeed  insult  of  .the  claim  is, 
that  it  does  not  seem  to  be  supposed  that  such  an  inquiry  ia 
pertinent  to  be  put  to  the  plaintiff.     The  court  below,  the 
plaintiff  seems  to  suppose,  have  so  viewed  the  subject,  in  ren- 
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dering  a  judgment  for  him,  wherein  they  estimated  for  him  the 
Talne  of  his  property,  upon  some  standard,  either  of  its  cost,  or 
its  utiliiy  for  honest  or  fraudulent  purposes,  and  which,  we 
know  not.  But  as  the  sum  recovered  was  less  than  fifty  dol- 
lars, we  suppose  the  plaintiff  recovered  nothing  for  the  im- 
proved condition,  in  which  he,  or  his  agent,  had  put  the  metal. 

We  have  examined  the  subject  with  great  care,  and  have  come 
to  the  following  conclusions.  The  great  inquiry  in  the  case  un- 
doubtedly is.  Can  this  action  of  trover,  under  the  circumstances 
of  this  case,  be  maintained  in  the  courts  of  this  state,  for  the 
recoveiy  of  the  value  of  this  property?  If  so,  then  trespass 
will  lie  for  the  original  taking.  For  if  that  were  lawful,  then 
also  is  the  detention,  for  the  same  reason,  being  for  the  same 
object.  If,  too,  the  original  taking  were  unlawful,  and  a  wrong, 
which  the  courts  of  this  state  will  redress,  Bussell  himself  might, 
it  would  seem,  immediately  upon  the  taking,  have  brought  re- 
plevin and  regained  the  possession  of  his  counterfeit  coin,  and 
thus  have  wished  and  obtained  the  aid  of  the  courts  of  the  state 
to  relieve  him  from  irreparable  loss,  by  a  too  long  delay  in  offer- 
ing his  goods,  while  the  market  was  brisk.  This  is  always,  we 
believe,  a  good  ground  for  instituting  replevin,  to  prevent  loss 
in  the  depreciation  of  property  during  a  pending  litigation,  al- 
though it  may  not  be  a  necessary  ground,  in  order  to  sustain  the 
suit.  Such  seems  to  be  a  necessary  result  of  the  principles 
contended  for,  and  which  seem  to  be  necessarily  involved  in 
maintaining  this  action,  unless  some  distinction  can  be  fairly 
made  out  between  the  plaintiff's  rights  and  those  of  Russell. 
And  although  the  proposition  may  sound  somewhat  absurd  and 
ludicrous  even,  it  will  not  be  considered,  we  think,  an  unfair 
deduction  from  the  principles  necessarily  involved  in  the  case. 
And  one  who  asks  so  much  as  this  plaintiff  does  should  not 
shrink,  and  would  not  be  expected  to  shrink,  from  the  necessary 
consequences  of  what  he  asks  at  the  hands  of  justice.  But,  for 
many  reasons,  we  can  not  accede  to  the  justness  or  legality  of 
this  claim. 

At  a  very  early  period  in  the  histoiy  of  the  criminal  law  of 
this  state  it  was,  by  statute,  made  the  duty  of  sheriffs  and 
other  officers,  to  seize  counterfeit  coin,  counterfeit  bills,  and  all 
tools,  by  means  of  which  counterfeit  money  of  any  description 
was  about  to  be  or  might  be  made.  In  the  revised  statutes  of 
1839,  the  provision  in  regard  to  counterfeit  coin  is  omitted,  the 
others  all  being  retained.  That  this  was  a  mere  oversight  is 
inefficiently  apparent  from  the  utter  absurdity  of  any  supposed 
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diBtmction  between  the  necessity,  or  propriety,  of  seizing  the 
"stamps,  dies,  plates,  blocks,  and  presses,"  etc.,  which  are 
.named  in  the  statnte,  or  "bank-bills,"  which  are  also  named, 
and  seizing  coin,  which  is  not  named.  It  is  obviously  nothing 
done  by  the  legislature  ex  induatria.  No  one  will  pretend  that 
the  maxim,  expressio  uniu8  exchisio  aUeriuSy  can  have  any  pos- 
sible application  here.     It  is  a  mere  oversight. 

But  aB  the  matter  stands,  the  defendant's  authority  must  rest 
merely  upon  general  grounds  of  preventiTe  justice,  aside  of  any 
statute  whatever  upon  the  subject.    All  governments,  upon  the 
most  obvious  principles  of  necessity,  exercise  more  or  less  of 
preventive  force,  in  regard  to  all  subjects  coming  under  their 
cognizance  and  control.    This  is  in  analogy  to  the  conduct  of 
individuals,  and,  indeed,  of  all  animal  existence.    Many  of  the 
instincts  of  animals  exhibit  their  most  astonishing  developments 
in  fleeing  from  the  elements,  from  disease,  and  from  death,  at 
its  most  distant  sound,  long  before  the  minutest  symptom  ap- 
pears to  rational  natures.    This  is  the  great  secret  of  personal 
enterprise  and  success.     So,  too,  in  the  histoiy  of  civil  govern- 
ments prevention  is  more  important,  and  far  more  available, 
than  cure.     All  sanitary  cordons  and  preventive  regulations, 
eveiything  in  regard  to  the  police  of  our  cities  and  large  towns, 
indeed,   prohibitions  of  lotteries,  gambling-houses,  brothels, 
and  disorderly  taverns,  whether  done  by  general  statutes,  or 
mere  police  regulations,  all  come  under  the  right  of  preventing 
more  serious  injuries  by  stifling  the  fountains  of  evil.     Oteto 
princtpits  is  as  just  a  maxim  here  as  anywhere.    And  in  doing 
an  this,  it  must  of  course  somewhat  interfere  with  the  natural 
rights  of  individuals.    One  infected  with  contagion  is  instantly 
removed  beyond  the  reach  of  contact.    A  ship,  or  cargo,  coming 
from  an  infected  port,  is  subjected  to  long  delay  and  great  ex- 
pense, to  prevent  the  possibility  of  spreading  pestilence.    This 
may  in  some  instances  endanger  the  lives  and  health  of  the  in- 
dividuals concerned,  and  must  always,  more  or  less,  affect  prop- 
erty and  abridge  personal  liberty.    And  it  is  often  done  without 
any  special  law  of  the  state,  and  may  always  be  so  done— as  in 
the  case  of  cholera  suddenly  breaking  out  in  some  remote  inland 
town.    And  what  would  be  thought  of  an  action  of  assault  and 
battery,   brought  against  a  health  officer,  who  removed  the 
plaintiff  from  a  town  or  village,  to  prevent  contagion;  or  against 
the  peace  officer,  who  laid  his  hand  upon  one  under  an  honest 
belief  that  he  was  insane,  or  when  he  was  in  fact  so,  and  rush- 
ing through  the  street  with  a  lighted  torch  to  bum  some  publio 
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U  or  commit  some  other  irrepaxable  injnxy?  or,  if  yoa 
please,  againet  the  sheriff  of  the  county,  who,  by  the  direction 
of  the  prosecuting  attorney  for  the  state,  detains  counterfeit 
coin,  or  those  parUy  finished? 

We  find  no  such  actions  in  the  books;  and  the  want  of  prece- 
dent shows  the  general  sense  upon  the  subject,  when  it  is  noto- 
rious, that  the  public  officers  in  our  cities  subject  persons  sua- 
pected  of  crime,  and  every  species  of  engine,  or  material,  with 
which  it  is  even  suspected  they  intend  to  operate,  to  just  such 
restrictions  as  th^  deem  proi>er,  and  this  without  r^gakd  to  any 
special  proYisions  of  statutory  enactments.  The  same  is  true, 
also,  of  those  suspected  of  infection.  And  in  regard  to  un- 
wholesome provisions,  if  f  oimd  to  be  so  in  a  dangerous  degree, 
there  is  no  doubt  they  might  eren  be  destroyed.  Bo,  too,  of 
books  and  prints,  and  of  all  other  devices  to  coxrupt  the  public 
morals,  properly  can  not  exist  in  them.  They  are  regarded  as 
public  nuisances,  and  any  one  may  destroy  them.  Bo,  too,  cer- 
tain trades  are  considered  common  Viuisances  in  places  of  great 
public  resort,  or  concourse — ^like  smelting  of  certain  metals, 
slaughtering  animals,  etc. ,  which  would  be  likely  to  endanger  the 
public  health.  And  gambling-houses  and  brothels  have  been 
regarded  as  common  nuisances  in  the  cities,  and  might  justly  be 
so  regarded  wherever  they  exist,  perhaps.  Society,  in  all  theee 
cases  and  many  others,  has  the  right  to  anticipate,  in  order  that 
it  may  prevent,  the  injuxy,  which  is  thus  threatened.  If  it  were 
not  so,  men,  in  a  social  state,  would  be  far  more  powerless,  for 
purposes  of  defense,  than  in  a  natural  state.  All  will  admit  the 
right  to  restrain  a  madman,  or  a  mad  animal,  from  committing 
injuiy.  And  is  the  rational  man,  or  the  senseless  material, 
which  threatens  crime  or  irreparable  injuxy,  less  subject  to  con- 
trol, than  the  maniac,  or  his  torch?  And  if  the  incendiaiy 
could  hardly  be  expected  to  have  an  action  of  trespass  or  trover, 
for  his  dark-lantern,  or  the  bank-robber  for  his  saws,  and  files, 
and  false  keys,  can  the  counterfeiter,  or  his  accomplice,  any 
more  maintain  an  action  for  his  base  coin,  whether  in  a  finished 
or  unfinished  state  ? 

The  right  of  private  persons  to  make  arrests,  on  their  own  mere 
motion,  without  any  special  statute,  and  without  express  war- 
rant, was  distinctly  recognized  in  the  discussion  Of  a  late  case 
in  the  common  pleas,  in  Westminster  Hall — EUiot  v.  AUeriy  1 
M.  G.  &  Scott,  18;  S.  C,  60  Eng.  Com.  L.  88— long  since  the 
transaction  occurred,  out  of  which  the  present  action  grew. 
And  this  right,  in  every  subject  of  the  realm,  is  there  recognised. 
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for  the  meze  puipose  of  preTenting  crime.  And  if  the  right  of 
personal  liberly,  which  is  always  reckoned  among  the  most 
saczed  of  civil  rights,  maj  be  thus  violated  by  private  persons, 
upon  their  own  mere  motion,  much  more,  it  would  seem,  may 
Bach  rights  of  property,  as  one  may  be  supposed  to  have,  either 
in  counterfeit  coin,  or  in  the  materials  in  an  unfinished  state,  be 
disregarded  by  a  public  officer. 

The  following  is  the  law  as  laid  down  in  6  Bac.  Abr.,  tit. 
Trespass,  D,  679,  upon  that  subject:  A  private  person  may,  with* 
out  express  warrant,  arrest  persons  who  are  actually  fighting,  and 
keep  them  in  oostody ,  until  their  passion  is  over.  Has  that  state 
of  safety  yet  occurred,  in  regard  to  this  coin?  If  surrendered^ 
it  would  seem  there  should  be  some  security,  that  it  should 
not  be  applied  to  the  same  use.  Certainly  not  in  this  state  I  So 
it  is  said  by  Bacon,  one  may  arrest  one  coming  to  assist  another 
in  a  fight:  Id. ;  1  Haw.  PL  Cr.  Oas.  3,  sec.  11.  So  may  one  arrest 
another,  who  is  on  the  point  of  committing  murder,  or  treason. 
So  he  may  justify  breaking  and  entering  one's  house  and  im- 
prisoning him,  ''to  prevent  his  committing  murder  on  his 
wife:"  ffandcock  v.  Baker,  2  Bos.  &  Pul.  260.  ''A  private  per- 
son may,  without  an  express  warrant,  confine  a  person  disordered 
in  his  mind,  who  seems  disposed  to  do  mischief  to  himself,  or 
any  other  person:"  Bro.  Abr.,  tit  False  Imprisonment,  pi.  25, 28. 
So  he  may  arrest  a  night-walker:  Id.  Wheeled b  Case,  from  the 
year-books,  22  Edw.  lY.,  fo.  46,  pL  10,  is  to  the  same  effect  in 
Bobstance.  Will  it  then  be  said  the  sheriff  is  liable  to  this 
action? 

We  shall  only  mention  two  other  groimds,  upon  which  we 
think  it  impossible  to  maintain  this  action.  1.  It  was  necessary 
to  detain  this  base  metal,  as  matter  of  evidence,  against  Bus- 
sell.  A  mere  description,  either  of  the  form  or  quality  of  the 
pieces,  would  be  much  less  satisfactoiy,  than  the  inspection, 
by  the  jury  and  witnesses  upon  the  stand.  2.  Courts  of  justice 
will  not  sustain  actions  in  regard  to  contracts,  or  property,  which 
have  for  their  object  the  violation  of  law.  If  a  gang  of  coimter- 
feiters  had  quareled  about  the  division  of  their  stock,  or  tools, 
a  court  of  justice  could  hardly  be  expected  to  sit,  as  a  divider 
among  them.  If  one  had  taken  the  whole,  in  violation  of  the 
laws  by  which  such  associations  subsist,  a  court  of  law  could  not 
interfere,  because  it  is  not  presumed  to  be  expert  in  such  ques- 
tions. And  if  it  were,  it  is  considered  a  public  scandal,  that 
Bach  matters  should  be  there  discussed,  or  adjusted.  Such 
property  is»  so  to  speak,  outlawed,  and  is  common  plunder.   One 
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who  sets  himself  deliberately  at  work  to  contrayene  the  funda- 
mental laws  of  ciTil  governments,  that  is,  the  security  of  life,  lib- 
erty, or  property,  forfeits  his  own  right  to  protection,  in  those 
respects,  wherein  he  was  studying  to  infringe  the  rights  of  others. 
The  man  who  attempts  the  life  or  the  liberty  of  another,  f orfeits^ 
for  the  time,  all  right  to  the  protection  of  his  own  life,  or  person; 
and  the  person  assailed  may  justly  destroy  both,  if  necessary,  in 
his  own  defense,  or  if  he  may  be  fairly  supposed  to  have  esteemed 
it  necessary,  under  the  circumstances.  So,  too,  if  any  member 
of  the  body  politic,  instead  of  putting  his  property  to  honest 
uses,  convert  it  into  an  engine  to  injure  the  life,  Ub^rty,  health, 
morals,  peace,  or  property  of  others,  he  thereby  forfeits  all  right 
to  the  protection  of  his  bona  fide  interest  in  such  property,  before 
it  was  put  to  that  use.  And  he  can,  I  apprehend,  sustain  no 
action  against  any  one,  who  withholds  or  destroys  his  propexty, 
with  the  bona  fide  intention  of  preventing  injury  to  himself  or 
others. 

A  distinguished  English  judge,  Lord  Ellenborough,  I  think, 
once  said,  in  the  trial  of  an  action  in  the  king's  bench,  in  regard 
to  an  illegal  contract,  that  he  would  not  condescend  to  sit,  as  an 
arbitrator,  in  regard  to  the  division  of  spoil  among  highwaymen. 
What  he  would  have  said,  had  one  of  the  gang  presumed  to 
bring  trover  against  the  sheriff  of  London,  for  an  unreasonable 
detention  of  the  booty  during  the  pendency  of  an  indictment 
against  an  accomplice,  it  is  difficult  to  conceive.  If  such  a 
plaintiff  got  out  of  court  without  getting  into  Newgate  with  hia 
accomplices,  he  might  esteem  himself  fortunate.  This  is  doubt- 
less the  first  action  of  the  kind,  to  be  found  upon  the  records  of 
any  court;  but  we  are  aware,  that  for  that  reason  alone  it  by  no 
means  follows,  that  it  will  be  the  last.  We  live,  we  know,  in  an 
age  of  improvements  and  discoveries.  **  New  customs,  be  they 
ever  so  ridiculous,  nay,  be  they  unmanly,  yet  are  followed." 
It  is  by  no  means  certain,  that  this  kind  of  action  may  not 
hereafter  be  ranked  among  the  bold  innovations  and  masterly 
advancements  of  the  age.  My  Lord  Holt  said  that  he  was  a  bold 
man,  who  first  ventured  to  use  the  general  counts  in  assumpsit , 
notwithstanding  that  had  then  become  the  general  mode  of 
declaring  in  that  action.  And  the  courts  have  been  constantly 
extending  and  facilitating  remedies  for  every  wrong;  so  that  wa 
would  not  have  the  plaintiff  despair  of  even  this  remedy  soon 
being  firmly  established  in  precedent  and  practice.  But  at  pres* 
ent  its  novelty  is  so  glaring,  that  we  dare  not  venture  to  adopt  it. 

Judgment  reversed  and  case  remanded. 
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Fuu  AMommvo  to  Oxhxeal  Ihub  is  Bab:  Pitmam  t.  KhUtur,  8S  Am. 
Dm.  409;  Holdk  y.  ITyds,  80  Id.  203. 

Ooornuoi  wbosi  Puxpobb  is  a  Yiolatzoh  ov  Law,  not  cnforoed:  8m 
Morgtm  t.  Orq^  49  Am.  Deo.  279,  and  note. 

Diomi  nr  Fmhczfal  Casm  as  to  Bight  to  Abbut  PnaoHS  oonunii- 
tiiig  crime^  even  withont  wairant  or  statatory  Mithority,  for  the  porpoie  of 
prtvwting  oiinie,  is  i^roved  In  InrePowen^  26  Vt  260. 

BiOBS  TO  Sxm  Pbopxbtt  Usbd  vob  Gommittiko  Cbhii.— In  8iaU  ▼• 
hUocekalkig  JAqtufr,  28  Alb.  L.  J.  272,  to  be  reported  In  65  Yt.,  it  is  held 
that  the  atftte  may  aeim  and  destroy  intoxioating  liquors  intended  to  be  sold 
in  Tiolatioii  of  hnr»  as  an  ezaniie  of  iti  pdUoe  power  for  the  pceroitloa  e< 
ortDS,  and  the  principal  ease  Is  eitsd  as  an  anthority  on  this  poiati 
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SuRBT7'd  Right  to  CoNTBiBxrnoy  from  Co-subbtt  Ib  an  equity  jortaiiig 
with  the  relation  created,  and  is  fully  conBummated  when  the  snrety 
pays  the  debt. 

Busett's  Eqctitt  as  a  Set-off.— Where  one  surety  holds  a  note  against  his 
oo-snrety,  and  the  latter  has  paid  a  debt  for  which  both  were  saretie8» 
the  promisor  may  set  up  his  equity  of  contribution  from  his  oO'^niretj 
as  an  ofiEset  against  the  note. 

Failubb  TO  Set  up  ElgniTT  of  Contribution  as  an  Offset  will  not  pre- 
clude a  recovery  of  the  claim  in  a  distinct  action,  nor  will  it  preclude 
him  from  applying  to  chancery  for  relief. 

Watland,  Tucker,  and  Ford  became  sureties  of  James  Ford 
to  Thomas  &  Carpenter.  Afterwards,  Wayland  gave  his  note 
to  Tucker  for  two  hundred  dollars.  Wayland's  co-sureties  aa 
well  as  his  principal  became  insolvent,  and  he  had  to  pay  the 
bond.  Tucker  turned  over  his  property,  including  the  note 
from  Wayland,  to  trustees  for  his  creditors.  For  their  benefit 
he  sued  Wayland  on  the  note,  and  got  judgment.  Wayland 
enjoined  the  judgment,  claiming  to  set  ofiF  against  it  a  moietj  of 
the  bond  he  had  paid  Thomas  &  Gaix^nter.  Upon  motion  of 
Tucker  the  court  dissolved  the  injunction,  and  Wayland  ap- 
pealed. 

Morson,  for  the  appellant. 

PaUon,  for  the  appellees. 

By  Oourt,  Allen,  J.  The  court  is  of  opinion  that  the  right 
of  one  security  to  call  uxx>n  his  coHsecurify  for  contribntiony  like 
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the  right  of  all  the  securities  to  call  upon  the  principal  for 
indenmily.  arises  from  a  principle  of  equity,  growing  out  of  the 
relation  which  the  parties  have  assumed  towards  each  other; 
that  the  equity  springs  up  at  the  time  of  entering  into  that 
relation,  and  is  fully  consummated  when  the  security  is  com- 
pelled to  pay  the  debt. 

The  court  is  further  of  opinion,  that  in  the  eyents  which  have 
hapi>ened,  the  appellant  having  paid  the  whole  debt  for  which 
he  and  others  were  bound  as  securities,  and  the  principal  and 
co-securitieB  haying  become  insolyent,  the  equity  of  the  appel- 
lant to  ofEset  the  liability  of  Tucker  as  co-security  to  contribute 
for  his  relief,  against  the  liability  of  the  appellant  on  his  bond 
to  Tucker,  is  superior  to  the  equity  of  ^Tucker's  assignee;  he 
haying  taken  the  bond  subject  to  all  the  equity  of  the  obligor 
against  the  obligee.  The  court  is  further  of  opinion,  that  the 
failure  of  the  appellant  to  rely  on  imch  offset  at  law,  does  not 
preclude  him  from  applying  to  chanceiy  for  relief.  The  right 
to  enforce  contribution  originally  belonged  to  a  court  of  equity, 
and  the  jurisdiction  now  assumed  by  courts  of  law  to  enforce 
contribution  in  some  cases,  does  not  affect  the  jurisdiction  orig- 
inally belonging  to  a  court  of  equity.  And  in  the  present  case, 
no  adequate  relief  could  haye  been  afforded  at  law;  as  the 
security  can  only  recoyer  at  law  the  aliquot  portions  of  each 
security.  But  in  the  present  case,  as  there  were  three  securi- 
ties, and  the  co-security  William  F.  Ford  was  insolyent,  a 
resort  to  a  court  of  equity  was  necessary  to  apportion  his  share 
among  the  two  remaining  sureties:  1  Story's  Eq.  474,  sec.  496, 
and  the  cases  there  cited.  The  court  is  further  of  opinion,  that 
eyen  if  the  party  could  haye  relied  on  the  offset  at  law,  the  fail- 
ure to  do  so  would  not  haye  precluded  a  recoyeiy  of  the  claim  in 
a  distinct  action;  and  if  the  same  had  been  or  could  be  recoyered 
in  a  distinct  action,  the  insolyency  of  said  Tucker  would  have 
been  good  ground  for  equitable  relief  by  way  of  injunction. 

The  court  is  therefore  of  opinion,  that  the  order  of  the  circuit 
court  diflsolying  the  injunction  was  erroneous;  it  is  therefore  re- 
yersed  with  costs,  and  the  injunction  is  reinstated  and  the  cause 
remanded  to  be  matured  for  a  hearing,  and  for  a  final  decree. 

Thb  pbokhkal  cask  is  cited  to  show  that  the  jurisdiction  of  chancery 
eoorti  ia  not  taken  away  by  reason  of  some  of  the  powers  which  they  origi- 
nally possessed  being  oonferred  on  county  courts,  in  Durrell  v.  Davis,  24 
Oratt  315;  Bedd  v.  SupervUora  of  Henry  County,  31  Id.  008;  and  to  the 
point  that  a  sorety  paying  the  whole  debt  is  entitled  to  contribution  from  his 
oo-soretiea,  in  Bobertson  v.  Trigg^s  AdmW^  32  Id.  79. 

Sn-ovn  nr  EQumr:  See  note  to  Jeffn/u  y.  Ewm^  43  Am.  Dec  1S9L 
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WrTHERS  V.  Carter  et  al. 

[4  Gbatcaic.  407.] 

UmuEOOBDXD  Deed  is  Void  as  apainst  Cbeditobs  who  bring  suit  man 

than  eight  montha  after  its  ezecntion,  even  thongh  it  is  proTed  that  th« 

deed  was  accidentally  lost  in  an  attempt  to  transmit  it  to  the  clerk's 

office. 
Fbi-ezistiko  Equitablb  Estate  of  a  Graktbe  is  not  affected  by  failure 

to  record  his  legal  title.    It  is  good  in  equity  against  creditors  of  hit 

grantor  obtaining  judgments  after  the  purchase  by  the  grantee. 
Equitable  Interests  of  a  Debtob,  as  unpaid  purchase  money,  may  be 

subjected  in  equity  to  his  debts. 
Cxueditor  Subjbotino  Unpaid  Pubghasb  Monet  to  Payment  of  Debtb 

due  him  will  be  preferred  to  an  assignee  of  it  taking  after  the  judgment 

was  rendered. 
Judgments  have  Relation  Baok  to  the  Fibst  Dat  of  the  term  only  in 

those  cases  in  which  the  judgment  might  haye  been  rendered  then. 
Appuoation  of  Purchase  Monet. — ^Purchaser  has  a  right  to  have  tlM 

unpaid  money  first  applied  to  relieve  his  land  of  lien  or  incumbrance. 

Tbiflett  made  a  contract  of  sale  of  some  land  to  Garter,  put 
him  in  possession,  and  agreed  to  make  him  a  deed  of  general 
warranty  when  six  hundred  dollars  should  be  paid.  That 
amount  was  paid  and  the  deed  made  out  and  delivered  to  Garter, 
who  gave  a  bond,  secured  by  a  deed  of  trust,  for  the  balance  of 
the  purchase  money.  The  deed  to  Garter  was  lost  in  sending  it 
to  the  clerk's  office  to  be  recorded.  Triplett  assigned  the  bond 
to  J.  and  J.  Withers,  to  be  applied  in  part  to  the  satisfaction  of 
an  execution  which  they  had  against  him,  procured  the  day  the 
deed  of  trust  was  made.  One  Ellzra  also  had  a  decree  against 
Triplett  and  one  Grubbs,  administrator,  jointly.  Grubbs  paid 
off  the  decree.  D.  S.  Payne  &  Go.  also  had  a  small  judgment 
against  Triplett,  recovered  prior  to  either  of  the  others.  Garter 
brought  suit,  setting  up  the  foregoing  facts,  alleged  that  GrubbB 
threatened  to  levy  on  the  land  in  question,  and  asked  the  court 
that  the  lost  deed  might  be  set  up,  that  he  might  pay  the  bal* 
ance  of  the  purchase  money  into  court,  and  that  Grubbs 
might  be  enjoined,  and  that  the  rights  of  the  parties  might  be 
80  settled  as  to  protect  him  in  the  xx>8session  of  the  land. 
The  Witherses  were  also  made  parties.  The  court  ordered 
that  out  of  the  unpaid  purchase  money  D.  S.  Payne  &  Co. 
should  be  first  i)aid,  and  the  balance  distributed  pro  rata  among 
Grubbs  and  the  Withers  brothers,  and  both  Grubbs  and  the 
Withers  brothers  were  enjoined  from  enforcing  their 
against  the  land.    James  and  John  Withers  appealed. 

Potion,  for  the  appellant. 
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Brooke,  for  ihe  appellees. 

Baldwin,  J.  The  deed  from  Triplett  to  Carter  not  haying 
been  delivered  to  the  clerk  to  be  recorded,  is  Toid  as  against  the 
creditors  of  Triplett;  and  can  not  be  set  up  against  them  in  this 
snit,  brought  more  than  eight  months  after  the  execution  of  the 
deed,  though  proved  to  have  been  accidentally  lost  in  the  at- 
tempt to  transmit  it  to  the  clerk's  office.  Whether  equity  would 
have  set  up  the  deed  in  a  suit  brought  against  the  creditors 
within  the  eight  months,  is  a  question  that  does  not  arise  in  this 
case.  But  though  the  statute  avoids  the  deed  as  against  the 
creditors  of  the  grantor,  it  does  not  affect  the  pre-existing  equi- 
table estate  of  Carter,  acquired  by  purchase  from  him.  The 
judgment  and  decree  in  question  were  obtained  at  the  January 
term  1835 ;  and  Carter  was  then  the  owner  of  the  land :  he  bought 
it,  as  appears  from  the  articles  of  agreement,  in  February,  1834» 
received  the  possession,  and  had  paid  up  a  considerable  part  of 
the  purchase  money.  Nothing  was  wanting  but  a  valid  convey- 
ance of  the  legal  title,  and  that  he  would  have  had,  but  for  the 
intervention  of  the  statute;  a  perfect  deed  having  been  made 
to  him  before  the  commencement  of  the  term,  which,  however, 
by  reason  of  its  accidental  loss,  was  not  delivered  to  the  clerk 
for  recordation.  If  no  deed  had  been  made  at  all,  it  is  clear 
that  Carter's  title  would  have  been  good  in  equity,  though  not 
at  law,  against  creditors  of  Triplett  by  judgments  subsequently 
recovered.  The  effect  of  the  statute  was  to  render  the  deed 
quoad  the  creditors  of  the  grantor  a  mere  nullity,  and  so  to  leave 
the  subject  precisely  in  the  came  situation  as  if  no  deed  had  been 
made  or  attempted. 

It  can  not  be  doubted  that  a  fair  purchaser  of  the  equitable 
estate  has  a  right  to  hold  it  against  creditors  of  the  vendor  who 
have  not  previously  recovered  judgments.  He  can  not  do  so, 
it  is  true,  at  law,  which  only  notices  the  legal  title,  but  he  can 
in  equity,  which  notices,  protects,  and  enforces  the  equitable 
title.  A  vendor  who  has  not  conveyed  the  legal  title  is  a  trustee 
for  him,  and  equity  will  enforce  the  trust  not  only  against  the 
vendor,  but  all  persons  claiming  under  him,  unless  they  can 
show  superior  equity,  or  equal  equity,  with  the  advantage  of 
Daving  obtained  the  legal  title.  A  creditor  of  the  vendor  who 
has  not  recovered  judgment  against  him,  until  after  his  sale  of 
the  equitable  estate,  to  a  bona  fide  purchaser  for  a  valuable  con- 
sideration, has  not  equal  equity;  for  both  law  and  equity  recog- 
nize that  dominion  over  property  which  enables  the  owner  to 
sell  it,  though  indebted  at  the  time:  at  law  the  sale  is  acoom* 


80  WiTHEBS  v.  Cabteb.  '  [Yirginiai 

plished  by  a  conyejance  of  the  legal  title^  and  in  equity  by  the 
agreement  to  convey  it.  Sugden,  in  his  Law  of  Vendors^  says: 
''If  any  judgments  shoaled  be  entered  up  after  the  purcluwe, 
being  on  adequate  consideration,  is  actually  paid,  equity  w(}uld 
relicTe  the  purchaser  against  the  judgments,  notwithstanding 
that  they  were  entered  up  previously  to  the  execution  of  the  con- 
Teyance;  the  vendor  being  in  equity  only  a  trustee  for  the  pur- 
chaser, and  a  judgment  being  merely  a  general  and  not  a  spedfio 
lien  on  the  land :  and  this  equity  prevails,  whether  the  judgment 
creditor  had  or  had  not  notice  of  the  contract:"  Sug.  Yend., 
Am.  ed.  of  1836,  from  9th  Lond.  ed.,  p.  613. 

In  Burgh  v.  I^ancia,  1  Eq.  Gas.  Ab.  320,  cited  in  Mnch  v. 
Hurl  of  WincheUea,  1  P.  Wms.  279,  there  was  a  defective  mort- 
gage in  fee  for  five  hundred  pounds,  it  being  made  by  way  of 
feofiEment  without  livery,  and  after  this  the  mortgagor  confessed 
a  judgment  to  a  third  person;  nevertheless,  the  estate  being 
specifically  botmd  by  the  mortgage,  it  was  decreed  that  the 
mortgage  should  be  preferred  to  the  judgment;  though,  at  law, 
the  former  being  in  strictness  void,  the  judgment  creditor  would 
have  taken  place.  In  Taylor  v.  Wheeler,  2  Yem.  664,  one  seised 
in  fee  of  a  copyhold  made  a  mortgage  thereof,  but  the  sur- 
render was  not  presented  at  the  next  court,  by  means  whereof 
it  became  in  law  void,  and  afterwards  the  mortgagor,  who  had 
all  along  continued  in  possession,  became  bankrupt;  yet  it  was 
decreed  that  this  mortgage,  though  void  at  law,  was,  notwith- 
standing, an  equitable  lien  upon  the  copyhold  estate,  and  should 
be  made  good  in  equity,  and  bind  the  assignees  of  the  commis- 
sion of  bankruptcy  and  all  creditors.  And  in  Finch  v.  Earl  of 
Winchelgeay  1  P.  Wms.  282,  Lord  Chancellor  Cowper  held,  that 
articles  made  for  a  valuable  and  somewhat  adequate  considera- 
tion, and  the  money  paid,  will  in  equity  bind  the  estate,  and 
prevail  against  any  judgment  creditor  mesne  betwixt  the  articles 
and  the  conveyance. 

The  foregoing  authorities,  if  any  be  requisite,  are  more  than 
sufficient  to  show  that  a  good  equitable  title  acquired  by  a  pur- 
chaser is  paramount  in  equity  to  subsequent  judgments  of  the 
vendor's  creditors  recovered  before  the  vendee  has  obtained  a 
conveyance  of  the  legal  title,  or  though  he  has  obtained  one 
that  is  void  in  law.  If  this  were  not  so,  then  a  purchaser  would 
not  be  safe  in  relying  upon  an  executory  contract,  but  would  be 
obliged  to  obtain  a  conveyance  of  the  legal  title  at  the  moment 
of  his  purchase.  The  extensive  mischief  of  such  a  doctrine  must- 
be  obvious,  when  we  consider  that  the  conveyance  of  the  legal 
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title  is  often  delayed  for  years,  and  not  unfrequently  from  causes 
beyond  the  control  of  the  parties,  for  example,  a  tedious  chan- 
oeiy  suit;  and  that  the  creditor  of  an  insolvent  vendor  recover- 
ing judgments  against  him  would  be  enabled  to  reach  the  prop- 
erty in  the  hands  of  his  vendee,  however  long  and  notorious  his 
possession  under  a  contract  fully  performed  on  his  part. 

No  one  supposes  that  our  registry  law  requires,  in  relation  to 
bargains,  sales,  and  other  conveyances  of  lands,  tenements,  or 
hereditaments,  the  recordation  of  the  executory  contract.  By 
an  amendment  introduced  at  the  revisal  of  1819  (1  Bev.  Code, 
p.  865,  sec.  13),  authority  is  given  to  have  title  bonds  and  other 
written  contracts  in  relation  to  lands  admitted  to  record,  in  like 
manner  as  deeds  for  the  conveyance  of  land,  and  when  so 
admitted,  they  are  notice  to  subsequent  purchasers  of  the  exist- 
ence of  such  bond  or  contract;  but  that  is  the  only  eiFect  of  the 
provision,  which  does  not  avoid  them,  either  as  to  purchasers 
or  creditors,  if  not  admitted  to  record.  It  is  the  deed  of  con- 
veyance, therefore,  and  that  only,  which  the  law  avoids  for  want 
of  recordation,  and  the  executory  contract  is  left  untouched  by 
the  statute  in  the  slightest  degree.  No  deed  of  conveyance  is 
necessary  to  confirm  its  validity,  and  how  an  abortive  attempt 
to  obtain  a  valid  conveyance  can  destroy  the  pre-existing  equi- 
table title  is  beyond  my  comprehension :  nor  can  I  conceive  what 
merger  there  can  be,  in  regard  to  creditors,  of  the  equitable 
estate  in  the  legal  title  by  force  of  a  deed  which,  as  to  creditors, 
is  a  blank  piece  of  paper.  The  policy  of  the  statute  in  avoiding, 
as  far  as  it  does,  for  want  of  recordation,  those  instruments 
which  it  requires  to  be  recorded,  is  obvious;  that  is  necessary 
to  enforce  its  requirement;  and  it  would  have  been  absurd  to 
avoid  those  contracts  which  it  does  not  require  to  be  recorded. 
The  effect  of  the  provision  avoiding  the  unrecorded  deed  is  to 
deprive  the  vendee  of  the  advantage  he  would  otherwise  obtain 
from  it,  and  so  to  prevent  him  from  obstructing  creditors  and 
subsequent  purchasers  in  their  pursuit  of  the  property  at  law, 
or  standing  by  force  of  the  conveyance  on  higher  ground  in 
equity,  and  thus  leaving  the  equitable  right  to  be  decided  at  the 
instance  of  the  one  or  the  other  party  to  the  controversy,  in  a 
court  of  equity,  according  to  the  principles  of  equity  and  good 
conscience,  unshackled  by  the  formal  title. 

II  is  indeed  questionable  in  the  present  case  whether  either 
the  judgment  or  decree,  recovered  against  Triplett  after  Carter's 
purchase  of  the  land,  could  have  been  enforced  against  it  at  law 
by  the  levy  of  an  eUgif     Carter  was  then  in  possession  under  a 

Am.  Deo.  Voi.. 
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good  equitable  title,  had  paid  up  all  the  purchase  mone}  then 
due,  and  by  the  terms  of  the  articles  was  entitled  to  a  conyey- 
ance:  so  that  by  the  principles  of  equity,  though  Triplett  still 
held  the  legal  title,  he  was  only  a  trustee  for  Carter.  Now  by 
our  statute  regulating  conveyances  (1  Bev.  Code,  p.  870,  sec.  30), 
"  estates  of  every  kind  holden  or  possessed  in  trust  shall  be  sub- 
ject to  like  debts  and  charges  of  the  persons  to  whose  use  or  to 
whose  benefit  they  were  or  shall  be  respectively  holden  or  pos- 
sessed, as  they  would  have  been  subject  to  if  those  persons  had 
owned  the  like  interest  in  the  things  holden  or  possessed  as  they 
own  or  shall  own  in  the  uses  or  trusts  thereof."  If  this  enact- 
ment should  be  construed  to  warrant  elegiis  upon  judgments 
against  Carter  recovered  by  his  creditors,  it  would  be  remarkable 
if  Triplett's  creditors  could  also  subject  the  land  by  elegiig 
against  him;  and  if  so,  how  would  the  question  of  priority 
between  these  two  sets  of  creditors  be  determined? 

However  this  may  be,  I  think  it  clear  that  Carter's  creditors 
by  judgment  could  have  subjected  his  equitable  estate  in  a  court 
of  equity,  to  the  exclusion  of  Triplett's  creditors;  for  courts  of 
equity  will  enforce  the  security  of  a  judgment  creditor  against 
the  equitable  interest  in  the  freehold  estate  of  his  debtor,  treat- 
ing the  judgment  as  in  the  nature  of  a  lien  upon  such  equitable 
interest:  2  Stoiy's  Eq.  1216,  b.  And  as  the  relief  to  Carter's 
creditors  would  of  course  be  founded  upon  his  equitable  owner- 
ship, the  same  reason  would  equally  entitle  him  to  the  interposi- 
tion of  a  court  of  equity  in  his  behalf.  In  Prior  et  al.  v.  Penpraze^ 
4  Price,  99,  it  was  held  that  a  purchaser  may  maintain  a  bill  in 
equity,  to  restrain  a  creditor  of  the  vendor  from  proceeding  by 
Bcire  facias  to  revive  a  judgment,  in  order  to  obtain  execution 
against  the  estate  that  was  sold  before  the  judgment,  and  ineffec- 
tually conveyed  to  the  purchaser,  whereby  the  legal  estate  de- 
scended since  the  date  of  the  judgment,  to  the  heir  at  law.  It 
would  be  repugnant  to  the  principles  of  natural  justice  to  subject 
property  to  the  debts  of  the  formal  instead  of  the  substantial 
owner;  and  a  most  absurd  exercise  of  legislative  power  to  impose 
a  forfeiture  upon  the  latter,  not  for  his  failure  to  obtain  a  con- 
veyance of  the  legal  title,  but  for  his  failure  to  have  it  registered 
after  having  obtained  it,  and  though  the  want  of  registration 
renders  it  a  mere  nullity. 

I  consider  a  decision  of  this  court  in  Coleman  v.  Coche^  6 
Band,  618,  643  [18  Am.  Dec.  757],  an  authority  in  point.  In 
that  case,  a  father  purchased  a  tract  of  land,  but  was  not  to 
have  the  legal  title  till  the  purchase  money  should  be  paid  or 
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secured:  he  held  it  as  owner  for  some  years,  and  being  inyolved 
in  debt  made  a  fraudulent  transfer  of  it  to  his  son,  whom  he 
placed  in  possession,  and  to  whom  he  directed  his  vendor  to 
make  a  deed,  which  was  accordingly  done.  The  son  afterwards 
sold  the  land  to  a  bona  fide  purchaser  for  a  yaluable  considera- 
tion: but  neither  the  deed  to  the  son,  nor  his  deed  to  the  pur- 
chaser was  ever  recorded.  In  a  suit  brought  in  equity  by  a 
creditor  of  the  father,  who  had  recovered  a  decree  against  him 
after  the  sale  made  by  the  son,  it  was  held  that  the  pur- 
chaser had  a  right  to  stand  upon  the  same  ground  as  if  the  son 
had  given  to  the  father  a  fair  valuable  consideration  for  the 
transfer  of  his  interest  in  the  land,  in  which  case  the  transfer 
would  have  been  valid  without  deed,  and  was  not  necessarily  to 
be  recorded  to  make  it  available  against  the  father's  creditors; 
and  if  no  deed  had  been  made  to  the  son,  a  bona  Jide  purchaser 
of  the  equitable  interest  from  him  would  have  had  a  better  right 
to  call  for  a  conveyance  of  the  legal  title  than  any  creditor  of  the 
father  getting  a  judgment  against  him  after  the  transfer  of  his 
equitable  right  to  the  son;  and  so  if  the  deed  were  held  void  for 
want  of  recordation,  it  would  avail  the  creditor  nothing.  I  do 
not  perceive  how  the  case  can  be  distinguished  in  principle  from 
the  one  before  us. 

I  learn  it  is  supposed  by  some  that  the  decision  of  this  court 
in  McClure  v.  Thistle's  Eafrs^  2  Gratt.  182,  gives  countenance  to 
the  idea  that,  though  a  purchaser  has  by  an  executory  contract 
acquired  a  good  equitable  title  to  land,  which,  until  he  receives  a 
conveyance  of  the  legal  title  from  the  vendor,  is  exempt  in  equity 
from  intervening  judgments  against  the  latter,  yet  that  such 
equitable  title  will  avail  him  nothing  after  he  has  obtained  such 
conveyance,  against  judgments  subsequently  recovered,  unless 
the  deed  has  been  duly  recorded.  But  it  was  not  the  intention 
of  the  court  to  decide  any  such  proposition,  though  the  reported 
case,  without  close  examination,  may  be  liable  to  misconstruc- 
tion from  the  reporter's  attention  not  having  been  drawn  by  the 
court  to  the  reason  for  its  general  affirmance  of  the  chancellor's 
decree.  The  case  was  one  in  which  t^ere  was  no  evidence  of  an 
executory  contract  or  possession  prior  to  the  deed,  nor  was  any 
asserted  by  the  defendant's  answer:  he  relied  simply  upon  his 
deed,  his  possession  under  it,  and  his  payment  of  the  purchase 
money.  I  recollect  distinctly  that  two  of  the  judges  who  sat  in 
the  cause  (the  president  and  myself),  were  decidedly  of  opinion 
that,  if  it  had  appeared  from  the  record  that  the  defendant,  prioi 
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to  tho  execution  of  the  deed,  had  acquired  by  his  purchase  a  good 
equitable  title,  he  ought  to  be  protected  against  the  judgment; 
and  we  concurred  in  the  affirmance  of  the  decree  merely  upon 
the  ground  that  there  was  no  evidence  of  the  defendant's  right 
other  than  the  deed  of  conyeyance. 

I  think,  therefore,  that  the  judgment  of  the  appellants  upon 
the  forthcoming  bond,  and  the  decree  in  favor  of  Ellzra,  to 
a  moiety  of  which  Grubbs'  administrator  seeks  substitution, 
can  not  in  equity  affect  the  land  in  question  in  the  hands  of  the 
appellee  Carter.  But  they  do  affect  the  equitable  interest  of 
Triplett  in  the  land,  arising  out  of  the  balance  of  purchase 
moDey  due  him  upon  his  sale  to  Carter,  for  which  he  had  in  the 
first  instance  the  vendor's  lien,  and  which  was  afterwards  se- 
cured by  the  conveyance  of  the  land  to  a  trustee.  At  law,  it  is 
true,  such  an  interest  can  not  be  extended  upon  an  elegiJt;  but 
for  that  very  reason  relief  may  be  had  in  equity,  which  gives  a 
lien  upon  it  in  favor  of  judgment  creditors  by  analogy  to  the 
lien  at  law  upon  the  legal  estate;  and  amongst  several  judg- 
ment creditors,  adopts  the  legal  rule  of  priorities  according  to 
the  order  of  time:  Coutts  v.  Walker,  2  Leigh,  268;  Tinsley  v.  An- 
derson,  3  Call,  329;  2  Story's  Eq.  1216  a.  Tho  equitable  liens 
of  the  judgment  and  decree  upon  that  interest  of  Triplett  must 
therefore  in  this  case  prevail  over  the  after-assignment  obtained 
by  the  appellants  from  him  of  Carter's  bond  for  the  balance  of 
purchase  money.  And  we  have  to  decide  whether  the  judgment 
or  the  decree  is  to  prevail,  unless  to  be  paid  ratably  as  decided 
by  the  chancellor. 

The  judgment  and  the  decree  were  rendered  at  the  same  term 
of  the  same  court,  the  former  on  the  twenty-seventh  of  January, 
and  the  latter  on  the  seventh  of  February:  the  judgment  there- 
fore has  priority  of  time,  unless  both  have  relation  to  the  fii'st 
day  of  the  term,  which  commenced  on  the  twenty-sixth  of  Jan- 
uary; Gilb.  on  Ex.,  p.  53.  Equity  follows  the  law  in  the  prior- 
ity gained  by  relation  to  the  first  day  of  the  term :  CouUh  v. 
Walker,  ubisup,;  as  to  the  judgment  the  relation  can  not  be 
questioned;  but  as  to  the  decree  an  objection  arises  out  of  the 
fact,  that  the  cause  in  which  it  was  rendered  was  not  in  a  condi- 
tion to  be  heard  on  the  first  day  of  the  term.  The  suit  at  the 
commencement  of  the  term  stood  on  the  deferred  issue  docket, 
and  involved  the  settlement  of  an  executorial  account,  which 
had  been  referred  by  an  interlocutory  order  made  in  the  yeai 
1833  to  a  commissioner,  whose  report  was  not  returned  until  the 
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twenty-ninth  of  January,  after  which  the  cause  was  set  for  hear- 
ing by  consent,  to  wit,  on  the  seventh  of  February,  and  the  de» 
cree  rendered  on  that  day. 

The  fiction  of  law  which  gives  a  judgment  relation  to  the  first 
day  of  the  term  is  general,  but  not  universal.  It  applies  to  all 
cases  in  which  the  judgment  might  have  been  rendered  on  that 
day,  but  not  to  a  case  in  which  it  could  not  have  been  then  ren- 
dered. It  applied  in  the  English  practice  to  judgments  con- 
fessed under  warrants  of  attorney  in  vacation,  which  were  treated 
as  judgments  of  the  next  preceding  term,  and  might  have  been 
confessed  on  the  first  as  well  as  any  subsequent  day  of  the  term. 
But  in  Wynne  v.  Wynne,  1  Wils.  42,  it  was  decided  to  be  inap- 
plicable to  a  case  of  common  recovery  where  the  record  showed 
the  prcBcipe  was  returned  to  the  first  day  of  the  term,  the  tenant 
appeared  and  vouched  to  warranty,  and  a  summons  ad  war- 
raniizandum  was  awarded  to  a  future  day  of  the  term,  to  which 
the  vouchee  appeared  by  attorney;  but  in  fact  the  vouchee  had 
died  before  the  return  day  of  the  summons.  And  the  court  held 
that  the  plaintiff  in  error  was  not  estopped  to  assign  the  death 
of  the  vouchee  to  have  been  before  judgment;  for  the  writ  of 
summons  was  the  first  process  as  to  the  vouchee,  and  the  record 
showing  that  he  appeared  to  it  on  the  return  of  the  summons, 
by  attorney,  the  court  could  not  intend  any  other  appearance, 
and  so  the  judgment  could  not  have  been  rendered  on  the  first 
day  of  the  term.  So  in  Swann  v.  Broome,  3  Burr.  1595,  also  a 
writ  of  error  to  a  common  recovery,  the  recovery  vras  held  to  be 
bad;  because  no  judgment  could  be  supposed  to  be  given  before< 
the  return  of  the  writ  of  summons,  which  appeared  by  the  rec- 
ord to  be  in  the  term;  that  it  could  relate  only  to  the  essoin 
day  of  the  writ  of  summons,  which  was  upon  a  Sunday,  dies  non 
juridicus;  on  which  Sunday  the  tenant  in  tail  died.  In  CouUs 
V.  Walker,  2  Leigh,  268,  the  judges  concurred  in  the  opinion 
that  these  cases  were  founded  upon  good  reasons,  which  might 
very  well  apply  to  all  cases  in  which  it  appeared  that  the  plaint- 
iff's cause  could  not  be  matured  for  judgment  on  the  first  day 
of  the  term. 

The  present  case  is  stronger  against  relation  to  the  first  day 
of  the  term,  than  that  of  a  judgment  rendered  in  a  cause  after 
its  continuance  till  another  day  in  the  same  term;  and  yet  Holt, 
C.  J.,  said  that  such  a  case  would  not  fall  vnthin  the  general 
rule:  3  Salk.  212;  and  in  MiUer  v.  Bradley,  8  Mod.  189,  the 
court  held  that  the  judgment  in  that  case  did  relate  to  the  first 
day,  because  no  continuance  appeared  on  the  record;  and  ad- 
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mitted  that  if  there  had  been  such  an  entry  there  could  be  no 
relation.  If  the  decree  as  well  as  the  judgment  had  relation  to 
the  first  day  of  the  term,  the  decision  of  the  chancellor  would 
faave  been  correct,  in  directing  the  judgment  and  moiety  of  the 
decree  to  be  satisfied  pro  rata  out  of  the  equitable  fund  in  ques- 
tion :  but  that  not  being  so,  he  ought,  I  think,  to  have  post- 
poned the  claim  under  the  decree  to  the  judgment.  If  he  had 
done  so,  the  result  would  be  to  leave  paxt  of  the  decreee  un- 
satisfied. 

As  the  appellants  are  entitled  to  full  satisfaction  out  of  the 
equitable  fund,  I  deem  it  unnecessary  to  inquire  whether,  under 
the  pleadings  and  evidence,  the  failure  of  the  appellants  to  have 
the  faulty  forthcoming  bond  quashed  at  law,  instead  of  taking 
judgment  upon  it,  and  the  other  circumstances  of  the  case,  it 
be  correct  as  contended  by  their  counsel,  that  they  have  a  lien 
upon  the  land  itself  that  ought  to  be  enforced  in  equity,  by 
virtue  of  their  original  judgment,  which  seems  to  have  been  re- 
covered prior  to  Carter's  purchase.  It  may  be  supposed  that, 
upon  the  concession  of  such  a  lien  by  the  original  judgment, 
Grubbs'  administrator  would  have  a  right  to  require  the  appel- 
lants to  resort  to  it,  in  order  that  he  may  obtain  full  satisfaction 
.out  of  the  equitable  fund.  A  moment's  reflection,  however,  will 
j6erve  to  show  that  the  appellants  can  not  be  required,  nor  per- 
mitted, to  resort  to  such  a  lien;  because  Carter  has  an  equity 
demanding  the  application  of  the  equitable  fund  to  the  dis- 
>  charge  of  the  original  judgment,  which  can  not  be  resisted, 
leither  by  the  appellants  or  by  Grubbs'  administrator.  The 
lireditors  of  Triplett  can  resort  to  the  land  purchased  from  him 
by  Carter  only  by  treating  it  as  the  property  of  their  debtor; 
and  this  is  equally  true  in  regard  to  the  purchase  money.  If 
the  creditors  disaffirm  the  contract  by  subjecting  the  land,  then 
they  thereby  recognize  the  purchaser's  right  to  reclaim  the  con- 
sideration he  has  contracted  to  pay  for  it:  if  they  affirm  it,  by 
subjecting  the  consideration,  then  they  necessarily  release  the 
land.  There  is,  therefore,  an  inherent  and  irresistible  equity 
on  the  part  of  Carter  to  indemnify  himself  out  of  the  purchase 
money  in  his  hands,  for  any  loss  occasioned  him  by  the  lien 
upon  the  land  of  the  original  judgment;  and  this  equity  is  para- 
mount to  any  claim  against  the  purchase  money,  whether  on 
the  part  of  the  appellants,  or  of  Grubbs'  administrator. 

My  opinion  is  that  the  decree  of  the  circuit  court  is  enoneoua 
in  admitting  Grubbs'  administrator  into  a  participation,  pro  rata, 
of  the  equitable  fund  with  the  appellants,  instead  of  postponing 
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the  former  to  the  latter;  and  that  there  is  no  other  error  in  the 
decree  to  the  prejudice  of  the  appellants. 

Cabell,  P.,  and  Allen,  J.,  concurred  in  Baldwin's  opinion. 

The  decree  of  the  court  was  as  follows:  The  court  is  of  opin- 
ion, that  the  decree  of  the  circuit  court  is  erroneous  in  direct- 
ing, after  pa3rment  of  the  judgment  of  D.  S.  Payne  &  Co. 
out  of  the  purchase  money  still  due  from  the  appellee  Carter, 
that  the  residue  of  said  purchase  money  should  be  applied  to 
the  payment,  pro  rata,  of  the  judgment  of  the  appellants  upon 
a  forthcoming  bond,  and  the  moiety  of  the  decree  of  Ellzra  and 
others,  to  which  the  appellee  Hieronimus,  as  administrator  de 
^Kmis  non  of  Grubbs,  is  entitled,  instead  of  directing  the  said 
residue  of  purchase  money  to  be  applied,  in  the  first  place,  to 
the  full  discharge  of  said  judgment  of  the  appellants,  and  what- 
ever should  still  remain  thereof  towards  the  moiety  of  said  decree, 
for  the  benefit  of  said  Hieronimus,  administrator  as  aforesaid. 
It  is  therefore  adjudged,  ordered,  and  decreed,  that  so  much  of 
the  said  decree  of  the  said  circuit  court  as  is  above  declared  to 
be  erroneous,  be  reversed  and  annulled,  with  costs  to  appellants 
against  Hieronimus  as  administrator.  And  the  cause  is  re- 
manded to  the  circuit  court,  with  directions  to  ascertain  the  pe- 
riod from  which  the  said  judgment  of  D.  S.  Payne  &  Co.  bears 
interest,  and  whether  the  said  purchase  money  still  due  from 
the  appellee  Carter  is  still  in  his  hands,  or  has  been  paid  by  him 
to  the  receiver  of  the  court,  and  what  interest  has  accrued 
thereon,  and  then  to  direct  payment  to  be  made  by  the  receiver 
or  by  said  Carter,  as  the  case  may  be,  of  the  principal  and  in- 
terest of  said  purchase  money,  after  satisfying  the  said  judgment 
of  D.  3.  Payne  &  Co.  to  the  appellants  and  the  appellee  Hieron- 
imus as  aforesaid,  administrator  de  bonis  non  of  Grubbs,  accord- 
ing to  the  priority  and  in  the  order  above  indicated.  And  it  is 
further  adjudged,  ordered,  and  decreed,  that  the  said  decree  of 
the  said  circuit  court,  in  all  other  respects,  be  affirmed. 

Bbooee,  J.  absent. 


Ths  principal  case  is  cited  to  the  point  that  an  abortive  attempt  to 
obtain  a  yalid  conveyance  will  not  deatroy  a  pre-existing  equitable  title,  in 
Floyd  V.  Harding,  28  Gratt.  413,  where  the  principle  upon  which  the  princi- 
pal case  is  based  is  discussed  at  length,  and  in  Eidson  v.  Huff,  29  Id.  345; 
Young  v.  Demies,  31  Id.  309;  Long  v.  Hagerstovm  Agr.  Imp.  Mfg.  Co.,  30 
Id.  669;  Donnelly  v.  Parker,  5  W.  Va.  305,  313;  Anderson  v.  yagle,  12  Id. 
105,  108;  and  the  same  cases  touch  upon  the  point  that  an  unrecorded  deed 
W  void  as  against  creditors. 
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Equitable  Interests  of  a  Debtor  may  be  subjected  in  equity  to  the 
payment  of  his  debts;  but  the  creditor  must  first  have  judgment  and  execa- 
tioD  unsatisfied  in  order  to  maintain  a  bill  for  that  purpose:  MiUer  v.  Damd- 
$on,  44  Am.  Deo.  722  and  note,  where  the  cases  on  that  subject  in  this  series 
are  collected. 

Judgments  have  Relation  Back  to  the  first  day  of  the  term  during 
which  they  were  rendered:  Farley  t.  Lea^  32  Am.  Dec.  680,  and  note  683. 

Application  of  Pubchase  Money  to  relieve  the  land  of  lien  or  inoom-^ 
brance:  See  note  to  Wolbert  v.  Lucast  49  Am.  Deo.  578. 


Heth  et  al.  v.  Richmond,  Fbedebioesbubg  and 

Potomac  Raileoad  Co. 

[4  a&ATTUf,  482.J 

Trust  may  Attach  to  Property,  though  the  purchase  of  it  by  the  tmsfcM 
was  irregular. 

Purchaser  of  Trust  Property  Takes  it  Subject  to  the  Trust  attached 
to  it,  if  he  has  notice  of  the  trust,  even  though  he  pays  full  value  for  it. 

Trustee  can  not  Change  the  Trust  Subject  by  substituting  other  prop- 
erty in  its  place  to  be  held  subject  to  the  same  trusts.    Qtuere, 

Trustee  ci^N  not  Sell  Trust  Subject  withoat  a  substitution  of  property 
of  equal  value. 

Money  Compensation  for  a  Trust  upon  Land  may  be  decreed  when  from 
the  circumstances -it  is  more  equitable,  and  the  amount  will  be  the  orig- 
inal purchase  money  and  interest. 

George  Pickett,  Sen. ,  died  in  1821.  By  his  will  George  C. 
Pickett  and  Eobert  Pickett  became  his  executors.  He  left  to 
his  wife  bis  mansion  and  two  thousand  dollars  per  annum;  for 
his  three  boys  made  provision,  and  gave  his  three  unmarried 
daughters  twelve  thousand  dollars  each.  The  executors  were 
to  sell  sufficient  of  the  estate,  but  not  the  mansion  house,  to 
accomplish  the  purposes  of  the  will.  The  residue  was  to  be 
divided  into  eight  parts,  six  parts  to  be  given  to  his  six  unmar* 
ried  children,  and  two  parts  to  trustees  for  his  two  married 
daughters,  and  their  children.  In  1822  Margaret  L.,  one  of 
the  daughters,  being  about  to  marry  John  Heth,  conveyed  all 
her  property  to  George  C.  Pickett  upon  the  trust  that  John 
Heth  should  have  the  use  and  profits  of  it  during  their  joint 
lives;  that  upon  the  death  of  one  the  survivor  should  huve  the 
use  and  profits,  and  upon  the  death  of  the  survivor  the  trustee 
should  convey  the  balance  to  the  issue  of  the  marriage.  The 
trustee  was  empowered  to  collect  the  moneys  owing  to  said 
Margaret  L.  The  deed  was  recorded  and  the  parties  were  mar- 
ried.    In  February,  1833,  by  order  of  court,  Beverly  Heth  veae 
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substituted  for  George  G.  Pickett  as  trustee,  all  parties  agreeing 
to  the  change.  In  March,  1833,  it  was  found  that  the  annuity 
of  Mrs.  Pickett  was  such  an  incumbrance  upon  the  estate  that 
it  could  not  be  disposed  of,  and  the  legacies  made  out  of  it;  so 
all  the  heirs  and  legatees  by  themselves  and  trustees  joined  in  a 
deed  of  settlement,  each  party  to  receive  a  certain  separate 
estate.  John  Heth  and  wife  were  to  take  seventeen  undivided 
twenty-fourths  .of  the  mansion  house,  subject  to  seventeen 
twenty- fourths  of  an  annuity  of  five  hundred  dollars  charged  upon 
it  payable  to  Mrs.  Pickett.  To  accomplish  this  the  property 
was  all  conveyed  to  Thomas  Green  upon  the  tinist  that  he  should 
convey  it  as  set  out  in  the  deed.  The  next  day,  March  6,  1833, 
Thomas  Green,  George  C.  Pickett,  and  Beverly  Heth  executed 
a  deed  to  John  Heth,  referring  to  the  deed  of  the  day  before^, 
reciting  that  the  mansion  house  was  to  be  estimated  at  twelve 
thousand  dollars,  subject  to  an  annuity  of  five  hundred  dollars; 
that  George  G.  Pickett  should  have  an  interest  of  three  thou- 
sand five  hundred  dollars  therein,  and  that  the  residue  thereof 
should  be  received  in  part  of  the  legacy  given  by  her  father  to 
Margaret  L.  Heth,  the  wife  of  John  Heth;  that  John  Heth  had 
paid  George  G.  Pickett  for  his  seven  twenty-fourths'  interest  in 
the  mansion  house,  and  had  ''transferred  to  Beverly  Heth, 
trustee  of  Margaret  L.,  the  wife  of  said  John  Heth,  property  to 
the  full  value  of  eight  thousand  five  hundred  dollars,"  and  had 
assumed  to  pay  the  annuity  of  five  hundred  dollars  to  Mrs. 
Pickett;  and  that  George  C.  Pickett  and  Beverly  Heth  had 
directed  the  said  Green  to  convey  to  John  Heth  the  said  man- 
sion house  and  lot.  The  deed  conveyed  from  the  three  parties, 
as  grantors,  the  mansion  property  to  John  Heth,  and  was  duly 
recorded.  In  June,  1834,  John  Heth  and  wife,rin  consideration 
of  fifteen  thousand  dollars,  conveyed  to  the  Richmond,  Fred- 
ericksburg, and  Potomac  Bailroad  Company,  ''all  the  property 
conveyed  to  the  said  John  Heth  by  an  indenture  from  Thomas 
Green,  George  C.  Pickett,  and  Beverly  Heth,  bearing  date  the 
fifth  of  March,  1833,"  and  describing  the  mansion  property. 
John  Heth  covenanted  that  he  was  seised  of  the  premises  free 
from  incumbrances,  and  that  he  and  his  wife  had  a  right  to  con- 
vey. The  certificate  of  the  privy  examination  of  the  wife,  Mrs. 
Ueth,  was  indorsed  on  the  deed,  which  was  recorded.  The 
property  was  paid  for  in  full,  and  the  company  built  their  depot 
and  workshops  upon  it.  John  Heth  died  insolvent,  and  Mrs. 
Heth  and  her  ten  children,  in  April,  1845,  filed  their  bill  against 
the  said  railroad  company,  praying  that  the  company  might  be 
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compelled  to  surrender  Bevenieen  twentj-f ourths  of  the  proper^ 
to  tbem,  and  account  for  the  rents  and  profits.  Thej  set  out 
the  deeds  before  mentioned,  and  the  will  also,  and  stated  that 
they  knew  nothing  of  the  appointment  of  Beverlj  Heth  as  their 
trustee;  that  if  John  Heth  did  transfer  to  Beverly  Heth,  as  their 
trustee,  the  eight  thousand  five  hundred  dollars,  or  any  prop- 
erty, they  knew  and  could  discover  nothing  of  it;  that  they  be- 
lieved he  intended  to,  but  never  did  it;  that  John  Heth,  Beverly 
Heth,  and  George  C.  Pickett  were  all  dead,  and  the  first  two  in- 
solvent. The  railroad  company  answered  that  they  had  no 
notice  that  property  to  the  value  of  eight  thousand  five  hundred 
dollars  had  not  been  transferred  to  Margaret  L.  Heth,  as  recited 
in  the  deed;  that  they  had  no  reason  to  doubt  the  truth  of  that 
recital;  that  they  had  no  notice  that  there  would  be  any  equi- 
table claim  whatever  on  the  property  after  the  payment  by  them 
of  fifteen  thousand  dollars  and  the  execution  of  the  deed  to 
them.  They  insisted  that  Mrs.  Heth  had  parted  with  aU  her 
title  by  her  deed  to  Green;  and  also  by  joining  her  husband  in 
the  deed  to  the  railroad  company;  and  that  her  suffering  them 
to  go  on  and  improve  the  property  without  apprising  the  com- 
pany of  their  claim  was  a  fraud  upon  them,  as  the  building  was 
known  to  George  C.  Pickett  and  Beverly  Heth  at  the  time. 
The  cause  was  heard,  and  the  court  dismissed  the  bill  with  costs 
as  against  the  adult  plaintiffs.     PlaintifEs  appealed. 

Macfarland,  BhodeSy  and  Morson^  for  the  appellants. 

Robinson,  Taylor,  and  Falton,  for  the  appellees. 

Cabell,  P.  I  am  of  opinion,  that  by  the  agreement  of  the 
eleventh  of  August,  1832,  between  the  members  of  the  family 
of  George  Pickett,  deceased,  and  by  the  deed  of  the  fourth  of 
March,  1833,  between  the  executors  and  devisees  of  the  said 
George  Pickett,  deceased,  of  the  one  part,  and  Thomas  Green 
of  the  other  part,  reciting  and  consummating  that  agreement, 
seventeen  undivided  twenty-fourth  parts  of  what  is  called,  in 
the  said  deed  of  agreement,  the  mansion-house  property,  were 
dedicated  to  the  satisfaction  of  eight  thousand  five  htmdred 
dollars,  pai*t  of  a  legacy  of  twelve  thousand  dollars,  which  had 
been  bequeathed  by  the  said  George  Pickett,  deceased,  to  his 
daughter,  Margaret  Pickett,  and  which,  afterwards,  but  before 
the  marriage  of  the  said  Margaret  with  the  said  John  Heth,  was, 
by  an  indenture  made  tbe  fourteenth  day  of  May  in  the  year 
1822,  between  the  said  Margaret  Pickett  of  the  first  part,  the 
said  John  Heth  of  the  second  part,  and  Qeorge  0.  Pickett,  then 
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of  the  city  of  Richmond,  of  the  third  part,  duly  conveyed  to 
the  said  George  C.  Pickett,  in  trust,  for  certain  uses  and  trusts 
in  the  said  deed  expressed  and  declared,  as  by  the  said  deed 
recorded  in  the  court  of  hustings  of  the  city  of  Richmond,  and 
made  a  part  of  the  record  in  this  case,  reference  being  thereto 
had,  will  fully  appear. 

I  am  further  of  opinion,  that  the  said  seyenteen  undiTided 
twenty-fourth  parts  of  the  said  mansion-house  property,  having 
been  dedicated  as  aforesaid,  to  the  satisfaction  of  eight  thou- 
sand five  hundred  dollars  of  the  legacy  aforesaid,  the  said  seyen- 
teen undivided  twenty-fourth  parts  of  the  said  mansion-house 
property,  became,  thereby,  subject  to  the  same  uses  and  trusts 
as  are  expressed  and  declared  in  the  said  indenture  of  the  four- 
teenth day  of  May,  1822,  of  and  concerning  the  legacy  aforesaid. 
I  am  further  of  opinion,  that  all  persons  purchasing  the  said 
seventeen  undivided  twenty-fourths  of  the  said  mansion-house 
property,  and  having  notice,  at  the  time  of  their  purchase  of  the 
same,  of  the  uses  and  trusts  to  which  they  were  subject,  must 
be  regarded,  in  a  court  of  equity,  as  still  holding  the  same, 
subject  to  the  said  uses  and  trusts. 

I  am  further  of  opinion,  that  the  title  deeds  of  the  appellees 
necessarily  led  them  to  the  knowledge  of  the  situation  of  the 
property.  The  deed  to  them  from  John  Heth,  under  which 
they  claim  title  to  the  property,  refers  to  the  deed  from  Thomas 
Green,  conveying  the  property  to  the  said  Heth;  and  this  last 
deed  refers  to  the  deed  of  the  fourth  of  March,  1833,  from  the 
executors  and  devisees  of  George  Pickett,  deceased,  to  tho  said 
Thomas  Green,  which  clearly  shows  that  the  property  aforesaid 
had  been  dedicated  to  the  payment  of  Mrs.  Heth's  legacy  as 
aforesaid:  and  then  the  deed  aforesaid  of  the  fourteenth  of 
May,  1822  (which,  having  been  recorded  according  to  the  requi- 
sitions of  our  registiy  laws,  the  appellees  were  bound  to  notice, 
and  are  presumed  to  have  noticed),  pointed  directly  to  the  uses 
and  trusts  to  which  the  property  aforesaid  became  subject,  in 
consequence  of  its  dedication  as  aforesaid. 

The  appellees  must,  therefore,  be  regarded  as  purchasers  with 
notice.  They  can  claim  no  exemption  therefrom,  on  the  ground 
of  the  allegation  in  the  said  deed  of  the  foturth  of  March,  1833, 
namely,  that  it  was  ''well  understood  that  the  mansion-house 
property  shall  be  conveyed  in  such  manner  and  to  such  person 
or  persons  as  the  said  George  C.  Pickett,  and  the  said  Beverly 
Heth,  as  trustee  aforesaid,  may  require  and  direct."  The  said 
Pickett  was  not  a  party  to  the  said  deed,  as  trustee,  but  only  in 
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his  own  ri<]^lit,  and  as  acting  executor,  and  one  of  ibe  sorviving 
devisees  and  legatees  in  trust,  of  and  under  the  last  will  and 
testament  of  bis  father.  He  had  become  entitled,  in  his  own 
right,  under  the  agreement  of  the  eleyenth  of  August,  1832,  and 
the  deed  of  the  fourth  of  March,  1833,  to  seyen  undivded 
twenty-fourth  parts  of  the  mansion-house  property,  in  payment 
of  three  thousand  five  hundred  dollars,  in  part  of  the  debt  due 
to  him  from  his  father's  estate;  and,  by  the  same  deed,  the  said 
Beverly  Heth,  who  had  been  substituted  as  trustee  under  the 
deed  of  the  fourteenth  day  of  May,  1822,  in  the  place  of  the  said 
George  G.  Pickett,  had  become  entitled  as  trustee  under  that 
deed,  to  the  remaining  seventeen  undivided  twenty-fourths  of 
the  said  mansion-house  property.  The  clause  in  the  said  deed 
of  the  fourth  of  March,  1833,  containing  the  allegation  afore- 
said, had  reference  to  these  respective  interests;  and  the  true 
construction  thereof  is,  that  the  seven  undivided  twenty-fourths 
of  the  mansion-house  property  should  be  conveyed  in  such 
manner  and  to  such  person  or  persons  as  the  said  George  0. 
Pickett  should  require  and  direct;  and  that  the  other  seventeen 
undivided  twenty-fourths  of  the  said  property  should  be  con- 
veyed in  such  manner  and  to  such  persons  as  the  said  Beverly 
Heth,  as  trustee,  should  require  or  direct.  The  legal  title  of 
all  the  said  x)roperty  had  been  vested  in  the  said  Thomas  Green. 
He  was  not  to  hold  it  always.  He  was  bound  to  convey  it  ac- 
cording to  the  intents  and  purposes  of  the  deed  of  the  fourth  of 
March,  1833;  and  the  clause  in  question  expresses  only  what 
was  the  manifest  intent  and  meaning  of  other  parts  of  the  said 
deed,  namely,  that  George  G.  Pickett  was  to  have  the  right  to 
control  thd  disposition  of  seven  undivided  twenty-fouiihs  of 
the  mansion-house  property,  and  that  Beverly  Heth,  as  trustee, 
was  to  control  and  direct  the  disposition  of  the  residue.  George 
C.  Pickett  had  an  unlimited  power  to  dispose  of  his  seven  un- 
divided twenty-fourths:  but  Beverly  Heth  could  direct  the  dis- 
position of  the  other  seventeen  twenty-fourths  only  as  trustee, 
and  according  to  and  for  the  purposes  of  the  trust  reposed  in 
him.  If  a  different  intention  was  secretly  entertained  by  any  of 
the  parties  to  the  deed  of  the  fourth  of  March,  1833,  whether 
trustees  or  others,  it  was  contrary  to  the  rights  and  interests  of 
the  cestuis  que  trust  under  that  deed;  and  the  execution  of  such 
secret  and  improper  intention  ought  not  to  be  permitted  to  in- 
jure the  said  cestuis  que  trutU. 

Admitting  that  Beverly  Heth  had  been  legally  substituted  aa 
trustee,  under  the  deed  of  the  fourteenth  of  May,  1822,  in  the 
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room  of  George  G.  Pickett,  and  that  lie  had  the  right  and  power 
to  change  the  tnist  sabject  by  substituting  other  property  in  its 
place,  to  be  held  by  him  subject  to  the  same  trusts  (points 
which  I  do  not  think  it  necessary  to  decide  in  this  case),  yet 
he  had  no  right  to  sell  the  said  trust  subject  to  John  Heth  for 
his  own  benefit,  without  such  substitution  of  other  property  of 
equal  Talue.  It  is  true,  that  the  deed  from  Thomas  Green  to 
John  Heth  does  state  that  such  substitution  was  made;  but 
there  is  no  proof  thereof,  and  it  is  undoubted  that  none  was  in 
fact  made.  If,  therefore,  John  Heth  were  the  person  against 
whom  the  present  claim  is  preferred,  it  is  clear  that  he  would 
not  be  permitted  to  hold  the  seyenteen  tmdivided  twenfy-f ourths 
of  the  mansion-house  property.  The  persons  ckiming  under 
John  Heth,  with  notice  of  the  situation  of  the  property,  can  not 
stand,  in  a  court  of  equity  and  good  conscience,  on  more  favored 
ground  than  that  which  is  occupied  by  the  said  Heth.  Other 
property  could  not  have  been  conTcyed  in  trust,  in  substitution 
of  the  original  trust  subject,  without  some  deed  or  assignment 
in  writing.  The  appellees  should  have  called  for  such  instru- 
ment, and  should  have  satisfied  themselves  of  its  existence  and 
of  its  contents.  They  did  not  do  so,  but  trusted  to  a  false  declar- 
ation that  such  assignment  in  trust  had  been  made.  The  con- 
quences  of  their  misplaced  confidence  ought  to  fall  on  them- 
selves, and  not  on  innocent  cestuia  que  trust, 

Cabell,  P.,  and  Bbooeb  and  Daniel,  JJ.,  concurred  in  the 
following  decree: 

The  court  is  of  opinion  that  the  appellants  were  entitled  to  re- 
cover from  the  appellees  seventeen  undivided  twenty-fourth  parts 
of  the  mansion-house  property,  in  the  proceedings  mentioned, 
or  adequate  compensation  therefor  in  money.  But  the  court  is 
also  of  opinion,  that,  under  the  particular  circumstances  of  this 
case,  it  would  be  more  equitable  to  decree  to  them  compensation 
in  money,  if  it  can  be  procured  within  a  reasonable  time,  rather 
than  the  land  itself;  and  that  the  measure  of  that  compensation 
should  be  the  amount  of  principal  money  contracted  to  be  paid  by 
the  appellees  to  the  said  John  Heth  for  the  said  seventeen  undi- 
vided twenty-fourths  of  the  mansion-house  property,  with  legal 
interest  thereon  from  the  death  of  the  said  John  Heth  till  paid; 
which  money,  when  paid,  should  be  committed  to  a  trustee  to 
be  appointed  by  the  chancellor,  for  the  benefit  of  the  appellants, 
according  to  the  uses  and  trusts  expressed  and  declared  in  the 
deed  of  the  fourteenth  of  May,  1822.  But  if  the  said  money 
«>hall  not  be  paid  by  the  appellees,  by  the  time  appointed  by  the 


94  RossEB  V.  Depbiest.  [Virginia. 

chancellor  for  that  purpose^  then  that  a  decree  shall  be  entered 
up  in  favor  of  the  appellants  against  the  appellees  for  the  land 
aforesaid,  to  be  committed  to  a  trustee  for  their  benefit,  accord- 
ing to  the  uses  and  tiusts  declared  in  the  said  deed  last  above 
mentioned. 

The  decree  is  therefore  reversed,  with  costs,  and  the  cause  is 
remanded  to  the  court  of  chanceiy,  to  be  proceeded  in  to  a  final 
decree,  according  to  the  principles  above  declared. 

Allen  and  Baldwin,  JJ.,  dissented. 


The  princifal  case  is  cited  as  authority  in  Dwdap  v.  Harrimi^B  Eafr^ 
14  Gratt  254;  Wartdck  v.  Warwick  et  al,  31  Id.  76. 


RossEB,  Ex'b,  v.  Depbiest  et  al. 

[5  Obattan,  6.] 

Sale  of  Slave  bt  Execqtor,  not  Necessary  for  the  Patmemt  or 

due  from  the  estate,  and  subsequent  purchase  by  the  executor  of  the 
slaYe,  passes  no  title  to  the  executor,  and  he  is  bound  to  surrender  him 
for  distribution,  and  to  account  for  his  hires  and  for  interest  thereupon, 
in  like  manner  as  if  he  had  hired  him  out  and  collected  the  hires. 

Where  Executor  Sells  Personal  Property  and  Takes  Bonds  in  Pat« 
MENT,  and  it  does  not  appear  when  they  were  collected,  he  will  be 
charged  with  the  principal  of  the  bonds  in  the  year  they  fell  due,  but 
without  interest,  except  such  as  is  allowed  on  the  annual  balances. 

Appeal.  E.  Wood,  who  died  in  1825,  disposed  by  will  of  all 
his  property  except  one  slave,  Squire.  He  appointed  appellant 
Bosser  his  executor,  and  gave  the  share  of  his  daughter,  Mrs. 
Depriest,  to  him  in  trust  for  the  separate  use  of  herself  and  her 
children.  In  1835  they  filed  the  present  bill  against  him,  he 
having  never  accounted  either  as  trustee  or  executor.  Rosser 
sold  the  boy  Squire  in  May,  1825,  at  public  auction,  and  the 
same  day  repurchased  him  from  the  purchaser.  This  appeal  ia 
from  the  decree  settling  his  accounts. 

Gookey  for  the  appellant. 

OraUariy  for  the  appellee. 

By  Court,  Baldwin,  J.  The  appellant's  sale  and  repurchaae 
of  the  slave  Squire,  belonging  to  his  testator's  estate  and  undis- 
posed of  by  his  will,  gave  him  no  title  to  said  slave;  such  sale 
having  been  unnecessary  for  the  payment  of  debts  due  from  the 
estate;  and  the  law,  therefore,  making  it  the  duty  of  the  exec- 
utor  to  reserve  him  in  kind  for  the  distributees.     The  aceouni- 


April,  1848.]  Governor  v.  WiTHEBa  96 

ability  of  the  appellant  for  said  slave  is  consequently  the  same 
as  if  such  sale  had  not  been  made,  and  he  is  bound  to  surrender 
him  for  distribution,  and  to  account  for  hires,  and  for  interest 
thereupon,  in  like  manner  as  if  he  had  hired  him  out  and  col- 
lected the  hires.  There  is,  therefore,  no  error  in  so  much  of 
the  decree  of  the  circuit  court  as  directs  the  sale  of  said  slave 
hy  a  commissioner,  vfiHh  the  view  of  distributing  the  proceeds 
thereof  amongst  the  appellees  entitled  thereto,  and  as  holds  the 
appellant  chargeable  with  such  hires  from  the  time  of  his  quali- 
fication until  such  sale  shall  be  made.  But  the  decree  is  erro- 
neous, to  the  prejudice  of  the  appellees,  in  exonerating  the 
appellant  from  accountability  for  interest  on  the  hires,  instead 
of  directing  that  in  the  settlement  of  his  accounts  the  hires  of 
said  slave  shall  be  debited  to  the  executor  in  the  respective  years 
in  which  they  should  have  fallen  due,  so  as  to  affect  the  annual 
balances  upon  which  interest  is  allowed.  And  the  said  decree 
is  erroneous,  to  the  prejudice  of  the  appellant,  in  not  directing 
the  executor,  instead  of  being  debited  with  interest  as  well  as 
principal  on  the  sale  notes  from  the  time  they  fell  due,  to  be 
debited  with  the  principal  only  of  said  notes  in  the  year  when 
they  fell  due,  without  interest,  except  such  as  is  allowed  on  the 
annual  balances.  It  is  therefore  ordered  and  decreed,  that  so 
much  of  the  decree  of  the  circuit  court  as  is  above  declared  to 
be  erroneous,  whether  to  the  prejudice  of  the  appellant  or  the 
appellees,  be  reversed  and  annulled:  And  that  the  appellees,  as 
the  parties  substantially  prevailing,  recover  against  the  appel- 
lant their  costs  by  them  in  this  court,  expended  in  the  defense 
of  this  appeal.    And  the  cause  is  remanded,  etc. 

Cabell,  P. ,  and  DANnx,  J. ,  absent. 


£x£cxni>R  OR  Administrator,  when  Chargeable  wrra  Interest:  See 
note  to  If'etr  v.  Weir's  AdrrCr,  39  Am.  Dec.  493,  where  prior  cases  in  this 
series  are  collected.  The  principal  case  is  cited  in  Ddbney  v.  CoUreU,  9  Gratt. 
582,  to  the  point  that  an  administrator  is  properly  chargeable  with  the  hirt 
of  slaves  belonging  to  tho  estate,  and  with  interest  upon  that  amount. 


GOVEENOR  FOR  LiGOATT  V.  WiTHEES. 

[6  Obattar,  24.] 

Custom  Kkown  and  Acquiesced  in  by  the  Parties  will  Excuse 
Ko:f-FERroRMANCE  of  a  duty  prescribed  by  law;  but  it  must  be  specially 
pleaded,  and  evidence  of  such  a  custom  is  not  admissible  under  the  gen- 
eral iseue. 
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Wherb  Defendant  Relies  upon  a  Custom  Known  and  Agquiesokd  in 
by  the  plaintiff,  it  should  be  specially  pleaded;  bat  if  plaintiff  did  not 
object  to  the  admission  of  evidence  to  prove  it  on  the  first  trial  under  the 
general  issue,  on  the  return  of  the  case  from  the  appellate  court  the 
defendant  may  amend  his  pleadings  and  plead  the  matter  specially. 

AonoN  in  the  name  of  the  gOTemor  for  the  benefit  of  liggatt 
against  Withers  and  his  sureties,  upon  a  bond  executed  by  him 
as  innpector  of  tobacco  at  Lynch's  warehouse.  Flea, '  *  conditions 
perfoimed."  By  act  of  February  18,  1823,  the  rent  payable  on 
each  hogshead  of  tobacco  "received,  inspected,  stored,  and 
delivered  at  Lynch's  warehouse,  was  sixty  cents,  to  be  paid  to  the 
inspector,  fifty  cents,  a  part  thereof,  to  be  paid  by  the  inspector 
to  the  proprietor."  The  question  in  controversy  was  whether 
the  inspector  was  liable  to  pay  the  proprietor  the  rent  on  what 
was  called  strips,  t.  e. ,  tobacco  which  had  been  received,  inspected, 
and  stored  in  the  warehouse,  and  then  taken  out  by  the  owners, 
unpacked,  mingled  with  other  tobacco,  which  is  brought  in  a 
loose  or  unprized  state  into  market,  and  after  it  is  thus  changed, 
is  received,  stored,  and  inspected  a  second  time.  At  the  first 
trial  defendant  offered  evidence,  unobjected  to  by  plaintiff,  to 
prove  that  it  was  the  custom  not  to  charge  rent  for  the  second 
storage  of  the  tobacco.  The  jury  disagreed.  At  the  second 
trial  the  plaintiff  objected  to  proof  of  said  custom,  but  it  was 
admitted.    Yerdict  for  defendant. 

Cooke,  for  the  appellant. 
QraUan,  for  the  appellee. 

By  Court,  Allen,  J.  This  court  is  of  opinion,  that  the  cus- 
tom existing  among  the  inspectors  of  tobacco  in  the  town  of 
Lynchburg,  connected  with  evidence  of  knowledge  and  acqui- 
escence on  the  part  of  the  relator,  as  set  forth  in  the  bill  of  ex- 
ceptions taken  to  the  admission  of  testimony,  would  have  been 
a  good  defense  to  the  action,  if  the  same  had  been  relied  on  by 
a  special  plea;  and  under  the  circumstances  of  this  case  and  the 
conduct  of  the  parties  at  the  previous  trial,  it  would  have  been 
proper,  and  still  will  be  proper,  to  give  the  defendant  leave,  if 
asked  for,  to  make  such  defense  by  pleading  the  same  specially. 
Yet  under  the  issue  joined  in  this  case,  it  was  not  competent  for 
the  defendant  to  rely  on  matter,  which  went  to  excuse  the  prin- 
cipal in  the  bond  from  performing  a  duty  prescribed  by  law,  and 
a  failure  to  perform  which,  constituted  prima  fade,  a  breach  of 
the  condition  of  his  bond.  It  therefore  seems  to  the  court  here 
that  the  circuit  supeiior  court  erred  in  permitting  the  defend- 
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ant  to  introdaoe  the  proof  of  said  custom  in  said  bill  of  excep- 
tions  set  forth,  when  objected  to  by  the  plaintiff.  Therefore 
it  is  considered  that  said  judgment  be  reversed  with  costs,  and 
the  yerdict  set  aside;  and  the  cause  is  remanded  for  a  new  trial, 
on  which,  provided  the  issue  remains  unchanged,  the  evidence 
in  said  bill  of  exceptions  mentioned,  if  again  offered  and  objected 
to,  is  not  to  be  permitted  to  go  to  the  jury. 

Dahiel,  J.,  absent. 

CusTOKS  ABD  THKiR  Validitt. — In  all  the  bosiness  affiurs  of  life  persona 
are  wont  to  establish  certain  rales,  regulations,  and  castoms,  whereby  they 
seek  to  regulate  the  condnct  of  their  daily  afiDEurs.  These  usages  and  customs 
■STifne  various  forms,  and  some  of  them  are  confined  within  very  small 
limits,  while  others  are  generally  observed  by  all  persons  engaged  in  that 
bosiness.  We  shall  only  attempt  to  collect  the  cases  and  show  the  validity  of 
customs  in  a  few  of  the  most  important  and  leading  classes  of  business. 

Bakkhto. — ^The  usage  of  banks,  in  respect  to  the  powers  and  duties  of 
their  officers,  so  far  as  such  usage  is  known  to  the  business  public,  enters  into 
and  qualifies  the  contracts  made  by  such  banks  through  their  officers :  Wharton 
on  Agency,  sec.  677;  Jones  v.  FcUes^  4  Mass.  245;  Widgery  v.  Monroe^  6  Id. 
4i9;  Lvncoln  Bank  v.  Pqge,  9  Id.  155;  S.  C,  6  Am.  Dec.  52;  WhUwell  v.  John^ 
«m,  17  Mass.  449;  S.  C,  9  Am.  Dec.  165;  Blanchard  v.  Hillanl,  1 1  Mass.  88; 
Smith  V.  WhUing,  12  Id.  6;  S.  C,  7  Am.  Dec.  25;  YeaUm  v.  Bajik,  5  Cranch, 
52;  City  Bank  v.  OuUer,  3  Pick.  414;  BreiU  v.  Bank,  1  Pet.  89;  Hartford 
Bank  V.  Stedinan,  3  Conn.  489.  Where  the  usage  is,  that  in  the  absence  of 
the  cashier  the  president  signs  drafts  and  checks,  the  signature  of  the  presi- 
dent under  such  circumstances  binds  the  bank:  Wharton  on  Agency,  sec.  676; 
Palmer  ▼.  Tales,  3  Sandf.  137;  Neiffer  v.  Bank,  1  Head,  162.  So  the  caahier 
or  teller  of  a  bank  may,  by  virtue  of  his  office,  certify  checks  as  "  good  "  and 
hmd  the  bank  thereby,  where  it  is  the  established  custom  for  him  so  to  act: 
Oirard  Bank  v.  Bar^  of  Pennsylvania  Township,  39  Pa.  St.  92;  Meads  v. 
MtrthaM  Bank,  25  N.  Y.  143;  Farmers'  etc.  Bank  v.  Butchers'  etc.  Bank,  16 
Id.  125;  WHlets  v.  Phoenix  Bank,  2  Duer,  121;  Merchants'  Bank  v.  State  Bank^ 
10  Wall.  604;  Clarke  National  Bank  v.  Bank  of  Albion,  52  Barb.  592.  The 
usages  of  banks,  as  to  demand  and  notice,  govern  and  make  valid  acts  other- 
wise invalid:  Lawson  on  Usages  and  Customs,  206;  Planters'  Bank  v.  Mark- 
ham,  5  How.  (Miss.)  397;  S.  C,  37  Am.  Dec.  162;  Commercial  etc.  Bank  v. 
Homer y  7  How.  (Miss.)  448;  S.  0.,  40  Am.  Dec  80;  Boston  Bank  v.  Hodges, 
9  Pick.  420;  Warren  Bank  v.  Parker,  8  Gray,  221;  Widgery  v.  Monroe,  6 
Mass.  449;  Lincoln  etc.  Bank  v.  Page,  9  Id.  155;  S.  C,  6  Am.  Dec.  52;  Cohea 
V.  Hunt,  2  Smed.  &  M.  227;  S.  C,  41  Am.  Dec.  589;  Hartford  Bank  v.  Sted- 
man,  3  Conn.  489;  Oodden  v.  Shipley,  7  B.  Mon.  579;  Bridgeport  Bank  v.  - 
Dyer,  19  Conn.  136;  Bowen  v.  Newell,  5  Sandf.  326;  Isham  v.  iba?,  7  Ohio  St. 
317;  Kilgore  v.  Bulkley,  14  Conn.  367. 

Thus  by  usage,  a  notice  by  mail,  where  the  party  resides  in  the  same  town, 
is  sufficient:  Oindral  v.  Mechanics^  Bank,  7  Ala.  325;  Bell  v.  Hagerstown 
Bank,  7  Gill,  227;  Chicopee  Bank  v.  Eager,  9  Mete.  584;  Orinnan  v.  Walker, 
0  Iowa,  426;  or  a  demand  of  payment  on  the  fourth  instead  of  the  third  day 
after  due:  Bennerv.  Bank  of  Columbia,  8  Wheat.  582;  MillsY,  Bankof  United 
8UUes,  11  Id.  431;  Bank  of  Washington  v.  TripleU,  1  Pet.  25;  Patriotic  Ba»\A 
f.  Farmers'  BanJe,  2  Cranch  C.  C.  560;  Baborg  v.  Bcmk  qf  Columbia,  1  Ear. 
Am.  Dko.  Yoi*.  I<— 7 
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ft  O.  231;  Barik  qf  Columbia  y.  Magrttder,  6  Id.  172;  S.  C,  14  Am.  Dec.  271; 
or  a  demand  on  the  maker  without  presenting  the  note  to  him:  WhUwell  v. 
Johnton,  17  Mass.  449;  S.  C,  9  Am.  Dec.  165;  or  a  demand  on  a  day  pre- 
ceding a  day  which  is  not  a  holiday,  as  commencement  day  at  Harvard:  Citj^ 
Batik  V.  Cutler t  3  Pick.  414;  or  a  notice  on  a  day  earlier  or  later  than  the 
legal  day:  Pierce  v.  Butler,  14  Mass.  303;  Jones  v.  Fales^  4  Id.  245;  Blanchard 
V.  IlilUard,  11  Id.  86;  Wood  v.  Carl,  4  Mete.  205;  TaunUmBank  v.  Richard- 
mm,  5  Pick.  436;  or  a  notice  intended  for  a  director,  hnt  left  at  the  bank  on 
the  cashier's  desk:  WM  y.  Gorham,  10  Mass.  366;  but  where  there  has  been 
a  due  presentment  of  a  check  to  the  drawee,  and  payment  demanded  and 
refused,  the  drawer  is  not  discharged  because  of  a  mercantile  usage  to  make 
it  in  a  different  way:  Kleekamp  ▼.  Meyer,  5  Mo.  App.  444.  A  custom  among 
banks  to  present  a  check,  received  for  collection,  earlier  or  later  than  the  day 
after  its  receipt,  as  required  by  the  common  law,  would  be  valid  if  general 
and  well  understood:  Morse  on  Banks,  393;  Lawson  on  Usage,  209;  Beck- 
ford  V.  Bidge,  2  Gamp.  537;  Boddington  t.  Schlencker,  4  Bam.  &  Adol.  752. 
The  general  rule  of  law  is,  that  if  a  merchant  deposits  money  with  a  bank» 
the  title  to  the  money  passes  to  the  bank,  and  the  latter  becomes  the  debtor 
of  the  merchant  to  that  amount;  hence,  it  has  been  held  that  evidence  of 
a  custom  or  usage  in  a  particular  locality  to  receive  payment  in  depreciated 
currency  is  not  admissible  in  an  action  by  a  depositcr  against  the  bank: 
Thompam  v.  Biggs,  5  Wall.  663;  Marine  Bank  of  Chicago  v.  Chandler,  27  IlL 
648.  In  the  latter  case  the  court,  per  Walker,  J.,  say:  " Kor  can  the  special 
custom  of  banks  in  a  particular  locality  change  the  laws  of  the  land,  regulat- 
ing the  value  of  the  currency,  and  fixing  the  standard  value  of  the  current 
coins.  That  parties  may  contract  to  receive  any  commodity  in  lieu  of  money, 
in  payment  of  indebtedness,  is  undeniably  true.  This  can  only  be  done  by 
special  agreement,  and  not  by  usage.  No  custom  can  compel  a  creditor,  in. 
the  absence  of  a  special  agreement,  to  receive  anything  but  the  constitutional 
currency  of  the  country.  The  fact  that  the  business  men  of  the  particular 
place  have  been  in  the  habit  of  receiving  depreciated  paper  money  in  pay- 
ment of  their  demands  by  no  means  proves  that  all  creditors  in  that  locality 
have  agreed  to  receive  the  same,  much  less  a  person  residing  hundreds  of 
miles  distant."  So  a  usage  to  pay  but  one  half  of  the  amount  of  a  bill  Tolun- 
tarily  cut  in  two  parts  by  the  holder,  for  the  purpose  of  transmitting  it  by 
mail,  where  one  port  of  the  bill  was  lost,  will  not  affect  the  rule  of  law  com- 
pelling payment  of  the  full  amount  of  the  bill  on  the  production  of  one  of  the 
parts  and  proving  the  loss  of  the  other:  AUen  v.  State  Bank,  1  Dev.  &  B. 
£q.  3.  Nor  will  a  custom  not  to  pay  any  of  the  amoimt  of  the  bill,  except 
on  the  production  of  both  parts:  Bank  of  United  Staiee  v.  SiU,  5  Conn.  106; 
8.  C,  13  Am.  Deo.  44. 

In  Ellin  V.  Ohio  L,  Ins.  and  Trust  Co.,  4  Ohio  St.  628,  it  was  held  that 
where  there  is  a  general  custom  among  the  banks  of  a  certain  city,  when  a 
check  is  presented  by  a  stranger  to  a  bank,  not  the  one  upon  which  it  is 
drawn,  to  make  inquiries  in  reference  to  his  right  to  the  check,  and  the 
identity  of  the  person,  and  for  the  bank  upon  which  it  is  drawn,  when  receiv- 
ing it  from  such  bank,  not  to  make  a  strict  scrutiny,  presuming  that  caution 
had  already  been  exercised,  if  the  check  has  been  forged,  the  bank  upon  which 
it  was  di*awn  can  recover  from  the  bank  from  which  it  received  the  check  the 
amount  paid  it,  where  it  neglected  to  comply  with  the  custom  and  ascertaia 
the  stranger's  right  to  the  check  and  its  genuineness.  The  court  say,  at  pages 
G49  and  650:  **  The  tendency  of  this  evidence  can  not  be  mistaken.  It  clearly 
conduced  to  prove  the  existence  of  a  general  custom  among  the  brinks  of  Cin- 
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dmiati,  requiring  the  bank  taking  a  check  of  this  ch'aracter,  drawn  apon  an- 
other, from  a  stranger,  to  be  satisfied  by  inquiry  of  his  right  to  the  check, 
and  of  the  person  from  whom  it  was  received;  and  as  clearly  allowing  the 
bank,  upon  which  it  was  drawn,  to  rely  upon  the  presumption  that  such  cau- 
tion liad  been  exercised,  when  the  check  was  presented  for  payment.  If  thia 
custom  in  both  its  branches  was  established  to  the  satisfaction  of  the  jury» 
the  fair  presumption  arising  would  be  that  the  defendants  had  been  negligent 
in  failing  to  comply  with  an  established  custom  of  the  business,  necessary  not 
only  to  their  own  security,  but  also  to  that  of  the  bank  upon  which  the  check 
was  drawn;  and  that  the  plaintifis,  not  being  informed  to  the  contrary,  paid 
the  check  upon  the  supposition  that  the  custom  had  been  observed;  while  it 
would  be  made  absolutely  certain  that  the  interrention  of  the  defendants  had 
prevented  the  plaintiffs  from  exercising  this  precaation;  and  nearly  so,  that  if 
it  had  been  exercised  by  the  defendants,  the  check  would  not  have  been  pur- 
chased by  them,  or  paid  by  the  plaintiffs."  In  New  York,  in  an  action  by 
a  bank  to  recover  the  amount  paid  upon  a  raised  check,  which  had  been  cer- 
tified by  it,  evidence  that  by  the  custom  and  common  understanding  of  banks 
and  merchants,  the  words  "certified"  at  the  time  of  the  certification,  when 
used  in  the  certification  of  checks,  is  construed  to  import  an  obligation  on  the 
part  of  the  certifying  bank  to  pay  the  amount  stated  in  the  check,  notwith- 
standing the  body  of  it  was  forged,  was  held  inadmissible:  Securify  Baank  t. 
National  Bank,  67  N.  .Y.  458.  In  a  Connecticut  case  it  was  held  that  if  any 
custom  prevwis  among  banks  Yegarding  erasures  of  printed  matter  in  negoti- 
able paper  as  no  evidence  of  an  unauthorized  alteration,  when  the  same  eras- 
ares  of  written  matter  would  be  so,  it  has  not  existed  so  long,  or  become  so 
general,  as  to  be  a  -part  of  the  law  merchant;  and  the  defendant  would  not  be 
affected  by  it,  unless  he  was  shown  to  have  known  of  the  custom  and  to  have 
acquiesced  in  it:  McJmiwe  Bank  v.  Douglaa,  31  Conn.  170.  Evidence  of  cus- 
tom is  competent  to  show  that  a  bank  which  in  good  faith  receives  a  check 
from  a  depositor  and  passes  it  to  his  credit,  and  on  the  same  day  pays  and 
charges  against  such  deposit  checks  drawn  by  him,  is  a  bona  JuU  holder  for 
value  of  the  deposited  dieck:  National  Oold  and  Trust  Co.  v.  McDonald,  51 
Cal.  64;  Market  Bank  v.  Hartshome,  3  Keyes,  137. 

CoMMOir  Cabbiers. — In  order  to  charge  a  common  carrier  for  the  loss  of 
property,  it  is  necessary  that  it  should  be  delivered  to  him  or  his  agent  for 
trsnsportation,  but  the  delivery  need  not  be  an  actual  one,  for  a  constructive- 
delivery  in  accordance  with  the  usage  and  custom  of  the  carrier  is  sufficient:: 
Merriam  v.  Ilaartford  4s  N.  IL  R.  B.  Go.,  20  Conn.  354;  Converse  v.  Norwich 
dr  N,  Y.  T.  Co.,  33  Id.  166;  Firrd  v.  MUcheU,  21  Ind.  64;  Green  v.  Milwau- 
kee is  St.  Paul  R.  B.  Co.,  38  Iowa,  100;  S.  C,  41  Id.  410;  Blanchard  v. 
Isaacs,  3  Barb.  388;  WrigM  v.  Caldwell,  3  Mich.  51 ;  Packard  v.  Getman,  16  Am. 
Dec  475;  Freeman  v.  Newton,  3  E.  D.  Smith,  246;  ///.  Central  B.  B.  Co.  v.  . 
Smyser,  38  IlL  354;  0*Bannon  v.  Southern  Ex.  Co.,  51  Ala.  481;  Hiekox  v.  ' 
Naugatuek  B.  B.  Co.,  31  Conn.  281;  Buchanan  v.  Levi,  3  Camp.  414.    Thus» 
in  Wright  v.  Caldwell,  supra,  the  court,  per  Whipple,  J.,  say:  "  It  is  well 
settled  by  a  series  of  adjudications  of  high  authority,  that  if  a  uniform  custom 
Is  established  and  recognized  by  the  carrier,  and  is  known  to  the  public,  that 
property  intended  for  carriage  may  be  deposited  in  a  particular  place,  with- 
out express  notice  to  him,  that  a  deposit  of  property  for  that  purpose,  in  ao- 
cordanoe  with  the  custom,  is  constructive  notice,  and  would  render  any  other 
form  of  delivery  unnecessary.    The  rule  is  founded  in  reason;  as  the  usage,  il 
habitual,  is  a  declaration  by  the  carrier  to  the  public,  that  a  delivery  of  prop* 
erty  in  accordance  with  the  usage  will  be  deemed  an  acceptance  of  it  by 
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for  the  pnrpoee  of  transportation.  To  allow  a  carrier,  when  property  is  thus 
idelivered,  to  set  up  by  way  of  defense  the  general  rule  which  requires  express 
notice  would  operate  as  a  fraud  upon  the  public  and  lead  to  manifest  in- 
justice." Although  ordinarily  a  steamboat  may  not  be  compelled  to  take 
chaige  of  cash  letters,  yet  if  the  general  usage  of  boats  in  a  particular  trade  to 
take  charge  of  such  letters  is  shown,  the  delivery  of  such  a  letter  to  one  of 
such  boats  will  be  governed  by  this  common  usage,  and  the  owners  of  the  boat 
will  be  liable  as  common'  carriers  for  its  loss,  although  delivered  to  the  clerk 
^md  carried  without  chaige  or  reward:  Hoseav,  McCrary,  12  Ala.  349;  Qfurty 
^.  Meagher,  33  Id.  630;  Knox  v.  RiveHy  14  Ala.  249;  S.  C,  48  Am.  Dec.  97. 
And  where  by  the  usage  of  the  place  goods  shipped  on  freight  are  consigned 
'to  the  master  for  sales  and  returns,  the  owners  of  the  vessel  are  common  car- 
riers of  the  money  on  the  return  trip,  and  liable  to  the  shippers  for  its  loss: 
Emery  v.  Ileraey,  4  Greenl.  407;  S.  C.,  16  Am.  Deo.  26S;  Kemp  v.  Coufjhtry, 
tl  Johns.  107;  Taylor  v.  Wells,  3  Watts,  65;  Harrington  v.  McShane,  2  Id. 
443.  But  the  party  relying  upon  the  usage  must  bring  himself  strictly  with- 
in its  terms  or  it  will  not  avail  him :  Leigh  v.  SmiUt,  1  Car.  &  P.  638;  Wright  v. 
Caldioell,  3  Mich.  51 ;  Packard  v.  Oetman,  16  Am.  Dec.  475.  Thus  in  Pochard 
V.  Cfttman,  it  was  proved  to  be  a  sufficient  delivery,  according  to  the  usage  of 
business,  to  leave  goods  on  the  dock  by  or  near  the  boat,  with  express  notice 
to  the  master,  but  there  having  been  more  goods  left  there  than  the  master 
was  notified  of,  it  was  held  that  the  owners  of  the  vessel  were  not  liable  for 
the  excess.  Although  usage  will  make  that  a  delivery  which  without  it  would 
not  have  been  a  sufficient  delivery,  yet  it  will  not  make  an  actual  delivery 
insufficient  until  something  further  has  been  done:  Hickox  v.  Naugaitich  R, 
R.  Co.,  31  Conn.  281;  Freeman  v.  NewUm,  3  E.  D.  Smith,  246;  Camden  A 
Amboy  R.  /?.  <fr  T,  Co.,  21  Wend.  354;  III.  Central  R.  R.  Co.  v.  Smyaer,  38 
111.  354.  In  Hichox  v.  NaugcUuck  R.  R.  Co.,  mipi-a,  the  plaintiff  took  his 
trunk  to  the  defendants'  depot  and  requested  that  it  might  be  checked,  but 
V9A  told  by  the  baggage-master  that  they  did  not  check  baggage  until  fifteen 
.minutes  before  the  train  started;  he  left  the  trunk  with  the  baggage-master, 
.  and  at  the  proper  time  called  for  and  obtained  a  check,  but  on  his  arrival  at 
.  his  destination  found -that  some  clothes  and  money  had  been  stolen  out  of  it. 
''JThe  defendants  claimed  that  they  were  only  liable  as  common  carriers  for  loss 
6ccurring  after  the  trunk  had  been  checked,  but  the  court  held  that  their 
liability  commenced  as  soon  as  it  was  delivered  to  and  received  by  the  baggage- 
master.  The  court,  |w Butler,  J.,  at  page  284,  say:  "The  custom  of  check- 
ing can  have  no  effect  upon  the  character  of  the  delivery.  That  custom  did 
not  necessarily  qualify  the  delivery  and  acceptance.  The  check  is  in  the 
nature  of  a  receipt;  and  may  be  given  or  received  at  any  time  when  the  con- 
venience and  custom  of  the  company  dictate.  It  is  not  the  contract,  but  evi- 
dence of  the  ownership,  delivery,  and  identity  of  the  baggage.  It  is  the 
delivery  and  acceptance,  the  abandonment  of  all  care  of  the  baggage  by  the 
passenger,  and  the  assumption  of  it  by  the  agents  of  the  carriers,  expressly 
or  impliedly,  for  the  purpose  of  transportation,  which  fix  the  liability  of  the 
latter  as  such,  and  that  liability  begins  when  the  baggage  is  delivered  to  the 
agent  of  the  company  for  carriage." 

The  establishe<l  niles  of  law  require  of  the  carrier  that  he  shall  give  notioe 
of  the  arrival  of  the  goods  to  the  proper  person,  in  order  that  he  may  have  an 
C4>portunity  of  removing  them  at  the  earliest  moment,  but  the  course  of  busi- 
ness between  the  carrier  and  his  customers  may  entirely  do  away  with  thia 
necessity:  Lawson  oii  Usages  and  Customs,  226;  Hutchinson  on  Car.,  sec.  366» 
note;  Farmer^  A  M.  ffh  ▼.  ChojnpUUn  T.  Co.,  16  Vt.  52;  S.  C,  42  Am.  Dea 
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491;  a  C,  18  Yt.  131;  S.  C,  23  Id.  186;  BUn  v.  Mayo,  10  Id.  56;  S.  C,  33 
Am.  Dec  175;  Qibmm  v.  Chdver,  17  Wend.  307;  S.  C,  31  Am.  Dec.  207;  HuMon 
▼.  Peten^  1  M<«tc.  (Ky.)  558;  McMoMen  y.  Pennsylvania  R.  B,  Co.,  69  Pa. 
8t  374;  fFoo«f  V.  MHvoauhee  A  St,  Paul  R'y  Co,,  27  Wis.  541;  Ely  y.  Nw 
Hwoen  Steamboat  Co.,  53  Barb.  207;  Jiusaell  Mfg.  Co.  v.  New  Haven  Steamboat 
Co.,  50  N.  T.  121.  Usage,  however,  can  not  be  set  up  against  the  express 
directions  of  the  shipper,  or  an  express  contract  between  the  parties,  and  sncb 
directions  the  party  will  disobey  at  his  peril:  Hutchinson  on  Car. ,  sec.  310( 
Lawsoa  on  Usages,  228;  WardeU  v.  MouriUyan,  2  Esp.  693;  Hayfon  y.  Irwin^ 
28  Week.  Rep.  138;  Soger  v.  Portsmouth^  S.  ds  P.  d-  E.  R.  R.  Co.,  ^l  Me.  228; 
Bam  T.  Steamship  Co.,  3  Wall.  jun.  229;  B*h  qf  Commerce  v.  Bissell,  72  N. 
T.  615;  Farmers*  <(r  M.  B'k  v.  Erie  R.  R.  Co.,  Id.  188.  Usage  may  mlarge  a 
earner's  doty  with  reference  to  a  delivery  of  the  goods:  Fisher  v.  Oeddes,  1& 
La.  Ann.  14;  Nevins  v.  Bay  State  Steamboat  Co,,  4  Bosw.  225;  Pittsburg,  C.  S 
Sl  L.  a  R.  Co.  v.  Nash,  43  Ind.  423.  Thus  in  Fisher  v.  Oeddes,  supra,  it 
waa  held  that  where  it  is  the  costom  of  common  carriers  to  allow  the  baggag» 
of  passengers  to  be  taken  in  charge  by  servants  in  their  employ,  to  be  deliv- 
ered by  them  at  a  certain  place  and  in  a  certain  manner,  they  will  be  liable 
lor  the  loss  of  baggage  arising  from  the  neglect  of  their  employees  to  mak* 
the  delivery  according  to  costom.  But  usage  can  not  prescribe  or  contravene 
the  fixed  roles  of  law,  or  determine  that  acts  which  tfie  law  declares  to  be  » 
delivery  shall  not  be  sufficient  to  constitute  H:  Reed.  v.  RiehMdeo7»,  98  Has<4. 
216.  The  compensaticn^alii>w«d  a  carrier,;  w'Q<ua^ndt  "fixod  by  ajEpripem^mir.b^ 
tween  the  parties,  is  regulated  by  oubtum:  Ang.  on  Car.,  sees.  124,  356,  392; 
Bastard  v.  Bastard,  Show.  81;  Ho{ford  v.  Adams,  2  Duer,  471;  Weber  v.  Kings- 
land,  8  Bosw.  415.  And  in  Bancroft  v.  Peters,  4  Mich.  619,  where  the  car- 
rier's charges  were  higher  for  "wrought"  than  for  "nnwrought"  marble^ 
evidence  that  the  usage  among  manufacturers,  dealers,  and  carriers  was  to 
elaas  marble  cut  into  slabs  as  "  unwrougbt,"  was  held  to  be  proi^erly  received^ 
where  the  question  wa^  whether  the  carrier  was  entitled  to  claim  freight  on 
the  goods  in  question  as  wrought  marble.  Where  freight  is  paid  in  advance^ 
and  the  goods  for  some  cause  not  imputable  to  the  consignor  are  not  carried 
to  thor  destination,  it  is  a  well-settled  rule  of  law  that  the  freight  can  be  re- 
covered back,  unless  there  be  an  express  contract  to  the  contrary.  This  rule 
of  law  can  not  be  altered  by  usage:  Emery  v.  Dunbar,  1  Daly,  408.  In  that 
caae  the  court  say:  '*  Where  a  rule  or  principle  of  law  like  this  has  been  long 
and  well  established,  it  can  not  be  controlled  by  proof  of  any  usage  to  the  con- 
trary." Where  one  hundred  and  ninety  hoc^eads  of  sugar  were  shipped, 
but  the  contents  of  fifty  were  lost,  owing  to  a  leak  in  the  ship,  and  the  ooii- 
aignee  refused  to  pay  any  freight  on  these  fifty  hogsheads,  the  carriers  offered 
to  prove  that  by  the  usage  of  merchants  freight  was  payable  for  the  empty 
cadLB,  nnder  the  circumstances  of  this  case,  but  it  was  held  no  freight  was 
recoverable  on  them:  Frith  v.  Barker,  2  Johns.  327.  The  court,  per  Kent,  C. 
J.,  say:  "Though  usage  is  often  resorted  to  for  explanation  of  commercial 
insfemments,  it  never  is  or  ought  to  be  received  to  contradict  a  settled  rule  of 
commercial  law.'*  The  usage  of  trade  may  alter  the  rule,  making  a  sale  by  a 
carrier  of  the  goods  intrusted  to  his  care  invalid,  unless  in  cades  of  emergency 
or  necessity,  and  render  them  valid  to  protect  the  purchaser:  Kemp  v. 
Coughtry,  11  Johns.  107;  Taylor  v.  Wells,  3  Watts,  65;  Rapp  v.  Palmer,  Id. 
178;  Pickering  v.  Busk,  15  East,  44. 

Landix>rd  and  Tenant. — The  mere  relation  of  landlord  and  tenant  of  farm- 
ing lands  creates  an  implied  obligation  to  farm  according  to  the  custom  of  the 
country:  Leigh  v.  Hewitt,  4  East,  154;  Martin  v.  Oilham,  7  Ad.  &  El.  540;  SuUon 
v.  TempU,  12  Mee.  &  W.  5!2;  Powley  v.  Walker,  6  T.  R.  373;  Earl  qf  FalmMia 
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▼.  Thonuu,  1  Gromp.  &  M.  89;  Angerstein  v.  Handson,  1  Cromp.  M.  &  R. 
789;  Barrington  t.  Justice,  2  Clark  (Pa.),  601;  whether  the  cutting  of  certaiD 
wood  ia  waste  or  not  may  be  determined  by  local  custom:  Taylor's  Landlord 
and  Tenant,  sec.  350;  Honeywood  v.  Honeyvoood,  18  L.  R.  £q.  30G;  so  the 
lessee  of  a  pier  may  have  his  lease  interpreted  by  the  local  custom,  to 
•how  upon  what  he  should  be  allowed  to  collect  wharfage:  Mangum  v.  Far' 
ringUm,  1  Daly,  236.  At  common  law,  if  a  tenant  for  years  sowed  a  crop, 
which  would  not  be  ready  to  harvest  until  after  his  term  expired,  it 
would  go  to  the  lessor.  A  custom  to  allow  the  out-going  tenant  such  crop 
has  been  sustained  in  both  Blngland  and  America:  Wigglesworth  v.  DaUU(nu 
1  Doug.  207;  Holdmg  v.  PigoU,  7  Ring.  466;  Beavan  v.  Delahay,  1  H.  Bl.  5; 
BorasCon  v.  Cfreen,  16  East,  71;  Cfriffilhsv.  Puleston,  13  Mee.  &  W.  368;  Cal- 
decoU  V.  Smffthies,  7  Car.  &  P.  108;  StuUz  v.  Dichey,  5  Binn.  285;  S.  C,  6 
Am.  Dec.  411;  Carson  v.  Blazer,  2  Binn.  487;  S.  C,  4  Am.  Dec.  4G3;  Demi 
V.  Bossier,  1  Pa.  St.  224;  Iddinga  v.  Nagle,  2  Watts  &  S.  22;  Comfort  v.  Dun- 
cath  1  Miles,  229;  Hunter  v.  Jones,  3  Brews.  370;  Craig  v.  Dale,  1  W.  &  S. 
509;  Biggs  v.  Broum,  2  Serg.  &  R.  14;  Clarke  v.  Harvey,  54  Pa.  St  142; 
Forsythe  v.  Price,  8  Watts,  282;  Templeman  v.  Biddle,  1  Harr.  (Del.)  523; 
Foster  v.  Bobinson,  6  Ohio  St.  90;  Dorsey  v.  Eagle,  7  Gill  &  J.  331;  I/owell 
V.  Schenck,  24  N.  J.  L.  89;  Van  Doren  v.  EverUt,  2  South.  (N.  J.)  4G0;  So- 
ciety  v.  Haight,  1  N.  J.  Eq.  393;  but  this  doctrine  has  been  repudiated  in 
\  •  ^T^\si\*Maanjsfn  mk.  (7|Utfq;v7.«^gi>#632;  McysD^  y*  Moyertt,  2  Rob.  606. 
V  ^  Ui^*/oc?qef  T^ufQ  the  tx>fiy«4y:;''Aiijr4Jiaetice^r*H8age,  however  general, 
'intfoduVed*in{o  thl^Vouxfiar^  dinccT  it8*8etnemeBt,*and''in  opposition  to  the 
common  law,  can  have  no  force  on  the  ground  of  custom;  because  it  lacks  the 
essential  ingredient  of  a  good  custom — it  is  not  immeTnorial."  A  tenant  may, 
after  be  has  quitted  the  premises,  by  custom  leave  his  way-going  crop  in  the 
bam:  Burrowea  v.  Caines,  2  U.  C,  Q.  B.  288.  Right  of  one  of  two  pro- 
prietors of  a  common  stairway  to  the  use  of  the  wall  along  the  stairway  for 
putting  up  business  signs  of  his  tenants  is  regulated  by  what  is  reasonable 
and  customary:  Bennett  v.  Seligman,  32  Mich.  508.  In  Charleston,  South 
Carolina,  it  has  been  held  a  valid  custom  for  the  proprietor  of  a  lot,  after 
notice  to  the  owner  of  an  adjoining  lot  and  his  refusal,  to  himself  build  a 
partition  fence  and  hold  such  adjoining  owner  for  one  half  of  the  cost: 
Chicester  v.  Walker,  3  Rich.  L.  284;  Knox  v.  Aitman,  Id.  283;  and  in  Ken- 
tucky it  has  been  held  competent  to  prove  a  custom  in  the  city  of  Louisville 
for  those  who  avail  themselves  of  adjoining  walls  in  building  to  pay  for  half 
of  such  partition  wall:  Rowland  v.  Hanna,  2  B.  Mon.  131.  And  where  a 
lease  is  silent  as  to  the  time  of  quitting,  evidence  of  the  custom  of  the  country 
may  be  proved  to  fix  it:  Webb  v.  Plummer,  2  Bam.  &  Aid.  746.  In  a  lease 
of  a  rabbit-warren,  which  stipulated  that  ten  thousand  rabbits  should  be  left 
at  the  end  of  the  term,  it  was  held  proper  to  show  that,  by  the  custom  of  the 
place  with  reference  to  rabbits,  "ten  thousand"  meant  *' twelve  thousand:'* 
Smith  V.  Wilson,  3  Bam.  &  Aid.  728.  Although  evidence  of  usage  or  custom 
is  admissible  to  explain  or  add  to  the  terms  of  a  written  lease,  yet  it  can 
never  be  pei*mitted  to  vary  or  contradict  the  express  terms  of  the  lease: 
Thorpe  v.  Eyre,  11  Ad.  &  El.  926;  Stafford  v.  Gardner,  L.  K,  7  C.  P.  242; 
Sutton  v.  Temple,  12  Mee.  &  W.  52;  Roberta  v.  Baker,  1  Cromp.  &  M.  808; 
diozburgh  v.  Robertson,  2  Bligh,  156;  Clarke  v.  Ray  atone,  13  Mcc.  &  W.  752j 
WUtshear  v.  Cottrell,  1  El.  &  Bl.  674;  Ilughea  v.  Cordon,  1  Bligh,  287;  Cltnan 
V.  Cooke,  1  Sch.  &  Lef.  22;  White  v.  Sayer,  Palm.  211;  but  where  the  custom 
ie  not  inconsistent  with  the  terms  of  the  lease,  it  may  be  shown:  Hatton  v. 
tVarren,  1  Mcc.  &  W.  466. 
In  that  cascj  at  page  475,  Baron  Parke  says:  *'It  has  long  been  settled. 
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ibat  in  commercial  transactions,  extrinsic  evidence  of  custom  and  nsage  is 
admissible  to  annex  incidents  to  written  contracts,  in  matters  with  respect  to 
which  they  are  silent.  The  same  rule  has  been  applied  to  contracts  in  other 
transactions  of  life,  in  which  known  usages  have  been  established  and  pre- 
Tailed;  and  this  has  been  done  upon  the  principle  of  presumption  that,  in 
such  transactions,  the  parties  did  not  mean  to  express  in  writing  the  whole 
of  the  contract  by  which  they  intended  to  be  bound,  but  to  contract  with 
reference  to  those  known  usages.  Whether  such  a  relaxation  of  the  strict- 
ness of  the  common  law  was  wisely  applied,  where  formal  instruments  haTB 
been  entered  into,  and  particularly  leases  under  seal,  may  well  be  doubted; 
but  the  contrary  has  been  established  by  such  authority,  and  the  relations 
between  landlord  and  tenant  have  been  so  long  regulated  upon  the  supposi- 
tion thst  ail  customary  obligations,  not  altered  by  the  contract,  are  to  re- 
main in  force,  that  it  is  too  late  to  pursue  a  contrary  course;  and  it  would  ba 
productive  of  much  inconvenience  if  this  practice  we>e  now  to  be  disturbed. 
The  common  law,  indeed,  does  so  little  to  prescribe  the  relatiTe  duties  of 
landlord  and  tenant,  since  it  leaves  the  latter  at  liberty  to  pursue  any  course 
of  management  he  pleases,  provided  he  is  not  guilty  of  waste,  that  it  is  by 
no  means  surprising  that  the  courts  should  have  been  favorably  inclined  to 
the  introduction  of  those  regulations  in  the  mode  of  cultivation  which  cus- 
tom and  usage  have  established  in  each  district  to  be  the  most  beneficial  to 
all  the  parties." 

Principal  and  Agent. — Where  it  is  th^  usage  of  a  place  tnat  a  mercan- 
tile agency  should  be  executed  in  a  particular  way,  the  parties  who  authorize 
and  agree  to  exercise  this  agency  impliedly  incorporate  this  usage  in  their 
contract:  Whart.  ou  Ag.,  sec.  134;  Young  v.  Cole,  3  Bing.  N.  Cas.  724;  SiU* 
ion  V.  Totham,  10  Ad.  &  El.  27;  BayVffe  v.  BuUerworth,  1  Ex.  445;  Graves  v. 
Legg,  2  Hurlst.  &  N.  210;  *  Pickermg  v.  Busk,  16  East,  38;  Brady  v.  Todd,  9 
C  B.  (N.  S.)  592;  Frank  v.  JenBna,  22  Ohio  St.  577;  Schuchardt  v.  Allen,  1 
Wall.  359;  Qredey  v.  BarlleU,  1  Greenl.  172;  S.  C,  10  Am.  Dec.  54;  BanddU 
V.  Kehler,  60  Me.  37;  Ooodenoto  v.  Tyler,  7  Mass.  36;  S.  C,  5  Am.  Dec.  22; 
Upton  V.  Svffolk  Mills,  4  Gush.  586;  Day  v.  JJolmea,  103  Mass.  306;  WiUard 
y.  Buckingham,  36  Conn.  395;  Daylight  Burner  Gas  Co.  v.  Odlin,  51  N.  H. 
56;  MsKmstry  v.  Pearaall,  3  Johns.  319;  Smith  v.  Traqf,  36  N.  Y.  79;  Wat- 
mm  V.  Brewster,  1  Barr,  381;  Bennett  v.  Clemens,  58  Pa.  St.  24;  Bosenstock  v. 
Tormeyl  32  Md.  169;  Am.  CeiU.  Ins.  Co.  v.  McLaniham,  11  Kan.  533.  Thus 
Tudge  Story  says:  "  It  may  be  laid  down  as  a  general  rule,  in  the  absence  of 
instructions,  that  if  there  be  a  known  usage  of  trade,  or  a  mode  of  transact- 
ing business,  applicable  to  the  particular  agency,  or  analogous  to  it,  in  such 
a  case  it  will  be  the  duty  of  the  agent  to  conform  to  it,  and  any  departure 
from  it  not  required  by  necessity  will  be  at  the  peril  of  the  agent,  and  in- 
irolve  him  in  full  responsibility  for  any  loss  occasioned  thereby:"  Story  on 
Ag.,  sec  199.  If  the  agent  conducts  his  business  according  to  such  usages, 
he  will  be  exonerated  from  all  responsibility,  even  if  it  could  be  shown  that 
by  a  deviation  from  them  he  might  have  acted  moie  beneficially  for  his  priu" 
cipal:  Id.,  sec.  97;  Moore  v.  Mourgue,  Cowp.  480;  Smith  v.  Cohgan,  2  T.  I^ 
188,  note  (a);  Bussell  v.  IJankey,  6  Id.  12;  Bekhier  v.  Parsons,  Amb.  219,  220; 
Warwick  y.  Noakes,  Peake,  68. 

The  law  is  well  settled  in  England,  that  when  a  contract  for  the  purchase 
or  sale  of  shares  has  been  entered  into  between  individuals,  through  their  re- 
spective brokers,  or  with  the  intervention,  as  purchasers  or  sellers,  of  jobbers, 
members  of  the  stock  exchange,  the  lawful  usages  and  rules  of  the  stock  ez- 
thaoge  are  incorporated  into  and  become  part  and  parcel  of  all  such  contracts. 
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and  the  rights  and  liabilities  of  individnals,  parties  to  any  snch  contracts,  are 
determined  by  the  operation  npon  the  contracts  of  these  roles  and  usages: 
Lawson  on  Usages,  288;  Evans  on  Ag.,  c.  2,  sec  2;  BMnaon  t.  MoUett,  L.  R., 

7  H.  L.  802;  Maxted  v.  PcUne,  L.  K.,  4  Exch.  210;  Tciylor  y.  Strap,  2  C.  R 
(N.  &)  175;  SmUh  y.  Lindo,  5  C.  B.  (N.  S.)  687;  Pidgean  t.  Burslem,  3 
Ezch.  465;  BosewcartiB  ▼.  Billings,  15  C.  B.  (N.  S.)  316;  Jessopp  v.  Latwychty 
10  Exch.  614;  Knight  v.  Chambers,  15  G.  R  562;  SMston  v.  Beestmi,  I  Exch. 
Diy.  13;  Bowring  v.  Shepherd,  L.  B.,  6  Q.  B.  309;  OrissellY.  Bristowe,  L.  R., 
4  C.  R  36;  OoUs  v.  ^ristotM,  L.  R.,  4  Ch.  3;  Duncan  v.  JJO^,  L.  R.,  6  Exch. 
255;  S.  C.|  L.  R.,  8  Exch.  242.  It  has  been  held  in  a  few  instances  that 
where  a  power  has  been  delegated  to  one  person  to  do  an  act,  he  may,  by 
usage  and  custom,  delegate  it  to  another  person:  Moon  v.  Guardians  of  the 
Poor,  3  Bing.  N.  Oas.  814;  Chray  v.  Murray,  3  Johns.  Oh.  167;  Darling  v. 
Sianwood,  14  Allen,  504;  Johnson  ▼.  Cunningham,  1  Ala^  249;  but  a  usage 
for  factors  to  pledge  the  goods  of  their  principals  is  bad:  Neuhcld  v.  Wright^ 
4  Rawle,  195;  an  agent  is  bound  to  insure  the  goods  of  his  principal,  where 
the  general  usage  of  trade  requires  it:  Lawson  on  Usage,  291;  Story  on  Ag.» 
sec.  190;  Kingston  t.  Wilson,  2  Wash.  0.  C.  15;  Dt  Foreel  v.  FuUon  Fire  Ins, 
Co,,  1  Han,  114;  Crotbie  v.  MeDonal,  13  Ves.  138;  Randolph  v.  Ware,  3 
Cranch,  503;  Thome  v.  Deas,  4  Johns.  101;  Crav^ford  v.  Hunter,  8  T.  R.  13; 
French  v.  Backhouse,  5  Burr.  2727;  Columbus  Ins.  Co.  v.  Lawrence,  2  Pet.  49; 
Lee  V.  AdsU,  37  N.  Y.  87;  Tonge  t.  Kennett,  10  La.  Ann.  800;  CoUings  v. 
Hope,  3  Wash.  G.  G.  149;  Walsh  v.  Frank,  19  Ark.  270;  where  no  express 
contract  has  been  made  fixing  the  amount  of  the  agent's  compensation,  it  ift 
regulated  by  the  usage  of  the  business:  Cohen  v.  Paget,  4  Gamp.  96;  Auriol 
T.  Thomas,  2  T.  R.  52;  Stewart  ▼.  KohLe,  3  Stark.  N.  P.  361;  Eicklev.  Meyer, 

8  Gamp.  412;  Read  v.  Rann,  10  Bam.  &  Gress.  438;  Baynea  v.  Fry,  15  Ves. 
120.  Thus  in  KieJde  v.  Meyer,  supra,  it  was  held  that  where  certain  produce 
was  sold  through  the  intervention  of  a  broker,  he  was  entitled,  in  all  instances 
where  there  was  no  express  stipulation  to  the  contrary  by  the  usage  of  trade 
in  London,  to  one  half  per  cent,  commission  from  the  purchaser  as  well  as  the 
seller.  And  an  agent  working  on  a  stated  salary  may  claim  an  extra  compen- 
sation where  there  is  a  usage  to  that  effect:  Unit^  States  v.  lUlebrown,  7 
Pet.  28;  United  States  v.  McDatM,  Id.  1.  All  profits  made  by  an  agent  out 
of  the  property  of  his  principal  belong  to  the  latter,  and  a  custom  to  the  con- 
trary will  not  be  allowed  to  prevail:  Minnesota  Cent.  R.  R.  Co,  v.  Morgan^ 
52  Barb.  217;  Diplock  v.  Btackbum,  3  Gamp.  43;  Jacques  v.  Edgell,  40  Mo. 
76.  In  the  last  case  the  court  say: '  *  Where  an  agent  acts  for  an  agreed  salary 
or  compensation,  he  will  be  held  bound  by  the  agreement;  and  where  there  is 
no  positive  or  express  contract,  a  reasonable  compensation  will  be  implied; 
but  in  neither  case  will  he  be  allowed  to  retain  profits  incidentally  obtained 
in  the  execution  of  his  duty,  even  though  it  may  have  the  sanction  of  usage: 
Lees  V.  Kuttal,  1  Russ.  &  M.  53;  S.  G.,  2  My.  &  R.  819;  Reed  v.  Warner,  5 
Paige,  650;  Massey  v.  Dames,  2  Ves.  217;  and  the  learned  note  by  Mr.  Sum- 
ner."  And  in  the  New  York  case  above  dted  of  Minneeota  Cent,  R,  R,  Co, 
V.  Morgan,  the  court  say:  "  No  custom  can  be  established  which  contravenes 
a  well-settled  principle  of  law.  It  has  been  the  settled  doctrine  of  the  courts^ 
both  of  law  and  equity,  for  centuries,  that  an  agent  can  not  appropriate  to 
his  own  use  any  portion  of  the  profits  arising  from  the  business  of  his  princi- 
pal. The  custom  proposed  to  be  established  overrides  this  rule  of  law,  and 
authorizes  the  agent  not  to  appropriate  to  himself  a  part  only  but  the  whole 
of  the  profits  arising  from  the  business  of  his  principal.  Such  a  custom  needs 
soly  to  be  stated  to  be  repudiated. "    A  usage  of  real  estate  brokers  to  act  for 
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both  parties  and  charge  a  oommiasion  to  both  is  void:  Ibmnoorth  v.  Hemmer, 
I  Allen,  494;  BcUHn  v.  Clark,  41  Md.  158.  No  usage  will  warrant  a  fiactor 
or  broker  in  departing  from  the  express  instmctions  of  his  principal: 
Barksdale  v.  Brovm^  1  Nott  &  M.  517;  8.  C,  9  Am.  Dea  720;  Hall  v.  Starrs, 
7  Wis.  253;  Bliaa  v.  Arnold,  8  Vt  252;  S.  C,  30  Am.  Dec.  467;  HtUchins  v. 
Ladd,  16  Mich.  493;  Leland  v.  Douglass,  1  Wend.  490;  Clark  t.  Van  Norths 
wiek,  1  Pick.  343;  CaOin  y.  Smith,  24  Vt.  85;  Day  v.  Holmes,  103  Mass.  906; 
Parsons  v.  Martin,  11  Gray,  112. 

MiLtfTKR  AKD  SsRVAJiT. — Usage  is  admissible  to  show  the  length  of  time 
of  a  sevant's  or  employee's  hiring,  where  there  has  been  no  express  ooa- 
trsct  as  to  the  term  of  hiring:  Harris  v.  Nicholas,  5  Monf.  483;  OUason 
T.  Walsh,  43  Me.  397;  The  SwaUow,  01c.  Adm.  334;  Holcrqft  v.  Bather,  1 
Gar.  &  K.  4;  Oiven  v.  Charron,  15  Md.  502.  Eyidence  of  a  general  custom 
among  the  mechanics  and  artisans  in  a  cercain  city,  by  which  joomeymsik 
and  employees  are  required  to  work  for  their  employers  only  a  certain  num* 
ber  of  hours  per  day,  and  are  allowed  the  privilege  of  working  for  themselves 
at  other  times,  has  been  held  admissible:  Barnes  v.  Ingalls,  39  Ala.  193.  In 
Michigan  it  has  been  held  that  judicial  notice  will  be  taken  of  a  mercantile 
costom  of  mutual  credits,  under  which  business  establishments  furnish  each 
other's  clerks  or  customers  with  goods  and  charge  them  to  each  other:  Cam- 
eron  v.  Blaebnan,  39  Mich.  108.  The  amount  of  an  employee's  compensa- 
tion, the  mode  in  which  and  the  time  when  it  should  be  made,  are  regulated 
by  usage  and  custom,  in  the  absence  of  express  agreement:  Eldridge  v.  Smith, 
13  Allen,  140;  Sewell  v.  Corp,  1  Gar.  &  P.  392;  Evnng  v.  Beauchamp,  4  Bibb, 
486;  Pursell  v.  McQueen,  9  Ala.  380;  Hayes  v.  Moynihan,  60  111.  409;  Dodge 
V.  Favor,  15  Gray,  82;  Thayer  v.  Wadsw&rth,  19  Pick.  349.  Where  ad- 
vertisements are  sent  to  a  newspaper  without  special  instructions,  a  custom  to 
insert  them  till  ordered  discontinued  may  be  shown:  Thomas  v.  0*Hara,  1 
Mill's  Gonst.  303.  Where  there  is  a  special  contract  as  to  the  price  per  thou- 
sand for  hanling  lumber,  but  the  parties  disagreed  as  to  what  that  price 
was,  as  fixed  by  the  contract,  it  was  held  that  evidence  was  admissible,  as 
bearing  upon  the  probabilities  of  the  case,  to  show  what  was  the  usual  and 
common  price  paid  at  that  time  and  place  for  similar  services:  Swain  v. 
Cheney,  41  N.  H.  232.  Usage  is  admissible  to  show  when  the  employee  has 
performed  the  particular  service  for  which  he  was  employed:  Hunt  v.  CarlUJe, 
I  Gray,  257;  Vttugh  v.  Gardner,  7  B.  Mon.  326;  Martin  v.  HiUoTi,  9  Meto. 
871.  A  usage  among  printers  and  book-sellers,  that  a  printer  contracting  to 
print  for  a  book-seller  a  certain  number  of  copies  of  any  work  is  not  at 
liberty  to  print  from  the  same  types,  while  standing,  an  extra  number  for  his 
o>wn  disposal,  is  valid:  Wiliiams  v.  Oilman,  3  Greenl.  (Me.)  276. 


BiLLUPS  V.  Seabs  et  al. 

[6  QUATIAJH,  81.] 

"Owed  or  TRtm  is  not  Vom  ik  Tore,  which  is  executed  in  part  to  seeurs 
fraudulent  debts  and  in  part  to  secure  bonajide  debts,  if  the  latter 
creditors  had  no  notice  of  any  dishonest  purpose  on  the  part  of  the 
grantor. 

Whxei  pRoncRtV  GoMyETSD  BT  Deed  or  Thubt  in  Seized  in  Ezboutiom 
by  judgment  creditors  of  the  grantor  and  sold,  an  indemnity  bond  being 
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given,  and  in  an  action  by  the  trustee  on  the  bond  the  judgment  credit- 
ors set  up  that  the  deed  was  fraudulent,  but  failed  to  prove  it,  ^d  judg- 
ment is  rendered  against  them,  and  subsequently  they  filed  a  bill  in 
equity  on  the  ground  of  after-discovered  evidence,  establishing  the  fraud 
as  to  some  of  the  debts  secured,  and  asking  for  an  injunction  against  tfa« 
judgment,  that  a  new  trial  be  granted,  for  an  accounting  by  the  trustee 
and  for  general  relief,  it  was  held:  1.  That  to  grant  a  new  trial  would 
not  be  to  extend  the  proper  relief,  as  the  defense  of  fraud  in  the  deed 
might  be  met  by  the  objection  that  it  was  not  void  in  toto.  2.  That 
under  the  circumstances  of  the  case  the  court  will  retain  the  cause  and 
allow  complainant  to  impeach  the  deed,  notwithstanding  his  unsuooeasfa| 
effort  to  do  so  at  law.  3.  That  complainant  had  a  right  to  call  for  an 
account  of  the  trust  subject,  and  to  have  it  disposed  of  among  all  the 
parties  according  to  their  respective  rights.  4.  That  he  had  a  right  to 
have  an  issue  made  up  and  tried,  whether  the  deed  was  made  by  th« 
grantor  with  Intent  to  hinder;  delay,  and  defraud  his  creditors,  and 
whether  the  creditors  secured  by  the  trust  deed  participated  in  or  had 
notice  of  such  intent.  5.  That  as  the  deed  of  trust  recited  that  one  of 
the  creditors  secured  by  it,  whose  debt  was  claimed  to  be  fraudulent, 
was  surety  for  the  grantor  on  certain  debts  due  other  creditors,  these 
latter  creditors,  and  those  creditors  secured  by  the  trust  deed  whose 
debts  were  not  claimed  to  be  fraudulent,  were  necessary  parties. 

Bill  in  equity.  Dillard  executed  a  trust  deed,  October  7, 
1840,  to  Booker,  reciting  that  he  was  indebted  to  J.  C.  and  H. 
Sears  and  one  Booth  in  certain  sums,  and  that  H.  Sears  was 
bound  as  his  surety  to  Howe  &  Co.  and  others,  and  conveying 
to  him  all  his  real  and  personal  property  therein  specified,  to 
secure  said  debts,  with  power  to  sell.  Subsequently,  in  the 
same  month,  one  Cooke,  assignee  of  BiUups  and  Sears,  recov- 
ered two  judgments  against  Dillard;  executions  were  levied  on 
part  of  the  personal  property  conveyed  by  the  trust  deed;  Bil- 
lups  executed  an  indemnity  bond,  and  the  property  was  sold. 
Curtis,  the  sheriff,  for  benefit  of  Booker,  commenced  suit  on  the 
indemnity  bond,  and  recovered  judgment.  In  October,  1841, 
Billups  applied  to  the  judge  of  the  circuit  court  for  an  injuno- 
tion  to  the  judgment  against  him.  His  bill  sets  forth  that  the 
deed  of  trust  was  fraudulent  and  without  consideration;  that 
he  had  endeavored  to  prove  the  fraud  on  the  trial  of  the  action  on 
the  indemnity  bond,  but  the  transactions  were  so  recent  that  the 
parties  had  let  out  nothing  which  would  enable  him  to  show  the 
fraud;  that  since  the  trial  he  had  discovered  evidence  ample  to 
show  that  the  bonds  to  J.  C.  and  H.  Sears,  and  the  deed  of  trust 
made  to  secure  them,  were  fraudulent  and  without  considera- 
tion. The  bill  prayed  for  an  injunction,  that  a  new  trial  be 
granted,  that  proper  accounts  might  be  taken,  and  for  general 
rehef.     The  injunction  was  granted,  and  afterwards,  on  motion. 
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diasolyed.    Complainant  appeals,  his  motion  to  reinstate  the 
injunction  having  been  oyermled. 

Bobinson,  for  the  appellant. 

Lyons^  for  the  appellees. 

Bj  Coorty  DjoxjELy  J.  It  appears  to  the  court,  that  since  the 
trial  of  the  action  upon  the  indemnifying  bond,  the  appellant 
has  discovered  material  evidence  tending  to  prove  that  the  deed 
of  trust  of  the  seventh  of  October,  1840,  is,  so  far  as  the  same 
purports  to  have  been  made  for  the  security  and  indemnity  of 
the  appellees  James  G.  Sears  and  Henry  Sears,  fraudulent  and 
void;  and  that  the  failure  to  procure  and  furnish  said  evidence 
at  said  trial,  is  not  to  be  attributed  to  any  want  of  diligence  on 
the  part  of  the  appellant.  If,  therefore,*  the  questions  involved 
in  the  defense  to  said  action  were  cognizable  only  at  law,  and 
could  be  there  fully  and  fairly  presented  and  tried,  this  court 
would  feel  no  hesitation  in  deciding  that  the  court  below  ought 
to  have  granted  the  appellant  a  new  trial.  The  said  deed,  how* 
ever,  purports  to  have  been  made  not  only  for  the  benefit  of  the 
said  James  C.  and  Henry  Sears,  but  also  to  secure  to  George 
Booth  the  payment  of  a  debt,  as  to  which  there  is  no  proof  or 
allegation  that  said  deed  is  not  a  valid  security.  In  this  state 
of  things  the  court  is  not  satisfied  that  to  grant  a  new  trial  to 
the  appellant,  would  be  to  extend  to  him  the  proper  relief,  inas- 
much as  his  defense  founded  on  the  alleged  fraud  in  the  deed  of 
trust  might  be  successfully  met  or  greatly  embarrassed  by  the 
objection  that  the  plaintifif  ought  not  to  be  wholly  defeated  of 
his  action,  unless  the  deed  were  void  in  toto  ;  and  that  it  would 
be  improper  so  to  pronounce  a  conveyance  made  in  part,  for  the 
indemnity  of  a  fair  and  bona  fide  creditor,  having  no  notice  of 
any  dishonest  purpose  on  the  part  of  the  grantor.  The  court  is 
also  of  opinion,  that  the  appellant,  apart  from  his  right,  under 
the  circumstances  of  this  case,  to  impeach  said  deed  in  a  court 
of  chancery,  notwithstanding  his  imsuccessfiil  efibrt  to  do  so  at 
law,  had  a  right  to  call  for  an  account  of  the  trust  subject;  and 
that  the  court  below  having  thus  before  it  a  case  proper  for  the 
exercise  of  its  jurisdiction,  ought  to  have  overruled  the  motion 
to  dissolve  the  injunction,  and  to  have  proceeded,  after  the 
proper  steps,  to  dispose  of  the  trust  subject,  and  to  do  complete 
justice  among  all  the  parties  according  to  their  respective  rights. 
The  court  is  further  of  opinion  that  in  consideration  of  the  con- 
flict of  evidence  touching  the  character  of  the  deed  of  trust,  ii 
would  have  been  proper  in  the  court  below,  in  order  satisfac- 
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iorily  to  ascertain  the  same,  to  have  directed  an  issue  to  trj 
whether  the  said  deed  was  made  bj  the  grantor,  Kemp  Dillard^ 
with  intent  or  purpose  to  delay,  hinder,  or  defraud  his  creditors; 
and  if  so,  whether  the  said  James  C.  and  Henry  Sears,  and 
George  Booth,  or  any  or  either  of  them,  participated  in,  or  had 
notice  at  the  time  of  the  execution  of  the  deed,  of  such  intent  or 
purpose.  It  seems  also  to  the  court  that  the  said  Booth  ought 
to  have  been  made  a  party,  and  that  William  H.  Bowe  &  Co.» 
J.  &  S.  Medlicott,  William  Anderson,  and  Jasper  C.  Hughes, 
the  creditors,  to  whom  the  said  Henry  Sears  is  recited  in  said 
deed  to  be  bound  as  the  security  of  the  said  Kemp  Dillard,  and 
the  payment  of  whose  debts  the  said  deed  purports  to  secure, 
ought  also  to  have  been  made  parties.  This  court  is  therefore 
of  opinion  to  reverse  the  order  dissolving  the  injunction,  and 
refusing  to  the  plaintiff  in  the  court  below  permission  to  amend 
his  bill,  with  costs.  And  this  court  proceeding,  etc.,  the  in- 
junction is  reinstated,  and  the  cause  remanded  to  the  court 
below,  with  instructions  to  receive  the  amended  bill,  to  have 
the  proper  parties  made,  to  direct  an  issue,  such  as  is  above 
indicated;  also  an  account  of  the  trust  fund,  if  desired  by  the 
appellant,  or  found  necessary  by  the  court,  in  order  to  do  justice 
among  all  the  parties  interested,  and  for  such  other  proceedings 
AS  may  be  proper,  in  order  to  render  a  final  decree  in  accordance 
with  the  principles  above  declared. 

Thb  principal  case  is  cited  in  the  dissenting  opinion  of  Rives,  J.,  in 
Cfordon  v.  Cannon,  18  Gratt.  423,  to  the  point  that  a  deed  of  trust  may  ba 
good  in  part  and  void  in  part;  in  Nagle  v.  NewUm^  22  Id.  825,  to  the  point 
that  where  a  court  of  equity  obtained  jurisdiction  of  the  subject,  it  will  do 
complete  justice  by  disposing  of  the  whole  subject  at  its  own  bar,  without 
■ending  the  parties  to  another  forum. 


Shanks  et  al.  v.  Lancaster. 

[8  Obattan,  110.] 

Iv  AK  Acnoy  op  Ejectment,  It  is  Error  to  Admit  a  Dred  in  Evidbnox, 
if  there  is  no  legal  proof  of  its  execution,  and  no  sufficient  evidence  of 
possession  under  it;  and  evidence  of  possession  fifteen  years  after  the  data 
of  said  deed  by  a  purchaser  from  the  grantee  therein,  under  his  deed,  iff 
not  sufficient  to  entitle  the  former  deed  to  be  admitted. 

Uk — Where  Parol  Evidence  op  Possession  by  a  Grantee,  under  his 
deed  from  a  grantee  whose  deed  was  not  proved  to  bo  legally  executed, 
has  been  admitted  to  prove  possession  under  the  former  deed,  sufficient 
to  admit  it  in  evidence,  it  is  error  to  exclude  defendant's  evidence  to 
rebut  and  disprove  said  parol  evidence. 
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ITrsre  PLAizmnr  ik  Ejectmsnt  Claims  through  the  Heib  of  a  Ds- 
CEASED  Persox,  the  record  of  a  partition  suit  between  the  heirs  of  such 
person,  which  showed  that  there  had  been  a  decree,  appointing  oommis- 
rionerB  to  divide  his  lands  and  assign  to  the  heirs  respectively  their  shares^ 
and  that  they  had  performed  the  duty,  and  made  their  report,  accom- 
panied by  a  phit  of  the  division,  which  report  and  plat  were  ordered 
to  be  recorded,  is  admissible  in  evidence  as  proof  that  partition  had  beea 
made  by  final  decree  of  the  court 

Pbws&  OT  Attorney  por  Convbtancb  of  Lands  falls  within  both  th« 
letter  and  spirit  of  the  seventh  section  of  the  revised  code,  c  09,  p.  363» 
aathorizing  deeds  to  be  acknowledged  before  any  two  justices  of  the 
peace  for  any  county  or  corporation  within  the  United  States. 

Baonov  7  of  Revised  Ck)DE,  a  09,  p.  363,  should  be  Construed 
AoDORDiNQ  TO  ITS  Spirtt  and  with  a  view  to  the  purposes  it  was 
intended  to  accomplish;  hence,  although  the  form  of  the  certificate  of 
acknowledgment  given  in  the  act  stateK  that  the  party  desired  the  justices 
**  to  certify  the  acknowledgment  to  the  derk  of  the  county  or  corporation 

oonrt  of ,  in  order  that  the  same  may  be  recorded,"  yet,  if  this 

desire  of  the  grantor  is  not  expressed  in  the  certificate,  the  recordation 
of  the  deed  is  nevertheless  sufficient,  if  it  has  been  made  in  the  proper 
coimty;  the  only  object  in  expressing  such  desire  is  to  show  the  county 
or  corporation  in  which  the  law  requires  the  deed  to  be  recorded. 

WtmxsTH  Section  of  Act  Regulatino  Conveyances,  1  Eev.  Code,  c.  99, 
which  confers  upon  any  two  justices  of  the  peace  the  power  to  take,  upon 
privy  examination,  and  certify  the  acknowledgment  by  tk/eme  covert  of  a 
deed  executed  by  her  and  her  husband,  embraces  only  by  its  letter  and 
its  spirit  deeds  of  conveyances,  and  not  powers. 

Died  Pubfortino  to  be  Made  by  an  Attorney  in  Fact  of  a  Husband 
AND  Wife  for  them,  but  whose  power  of  attorney  is  defectively  acknowl- 
edged as  to  the  wife,  is  nevertheless  a  good  deed  from  the  husband. 

SiacuTiON  OF  A  Deed  by  an  Attorney  in  Fact  for  his  Principal  is  Suf* 
FIOXEHT,  if  he  sign  the  name  of  the  principal  with  a  seal  annexed,  stating 
it  to  be  done  by  him  as  attorney  for  the  principal;  or  if  he  sign  lus  own 
name  with  a  seal  annexed,  stating  it  to  be  done  for  the  principal. 

Dn^  Made  by  an  Attorney  in  Fact  for  his  Principal,  and  Properly 
Executed  as  the  deed  of  the  principal,  is  his  deed,  although  in  the  body  of 
the  deed  the  attorney  bargains  and  sells  and  warrants  the  land,  but  does 
so  for,  on  the  part  of,  and  by  the  authority  of  his  principal,  as  conferred 
by  his  power  of  attorney. 

AUHOUOH  THERE  CAN  BE  No  ADVERSARY  POSSESSION  AGAINST  THE  COMMON- 
WEALTH, and  therefore  a  junior  patentee  can  not  go  behind  the  elder  jtat- 
ent  for  ihe  purpose  of  giving  color  to  his  possession  prior  thereto,  yet  tliere 
may  be  an  adTersary  possession  against  one  who  has  derived  title  from 
the  oommonwealth,  and  therefore  a  junior  patentee  may  go  behind  his 
own  patent)  and  also  behind  the  patent  of  the  elder  patentee,  for  the  pur- 
pose of  giving  color  to  his  possession  from  or  subsequently  to  the  grant- 
ing of  the  elder  patent. 

Whether  an  Adversary  Possession  under  a  Claim  of  Title  be  under  a 
good  or  a  bad,  a  legal  or  an  equitable,  title,  is  immateriaL 

Defendants  in  Ejectment  Claiming  under  a  Junior  Patent,  founded  on 
an  inclusive  survey,  may  introduce  in  evidence  the  entries  for  the  difier* 
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ent  tracts  embraced  in  the  incltiBive  snirey,  the  order  of  conrt  authoru* 
ing  the  survey,  and  the  survey  itself,  id  order  to  show  possession  under 
color  of  title  prior  to  his  patent. 

Ejectment  by  Lancaster  against  Slianks  et  al.  On  the  trial, 
plaintiff  introduced  a  patent  dated  1786  from  the  commonwealth 
to  Banks;  a  deed  from  Banks  to  Young  of  the  same  year;  and 
offered  in  evidence  a  deed  from  Young  to  Fisk,  dated  February, 
1791,  attested  by  three  witnesses,  with  a  certificate  of  acknowledg- 
ment, but  no  seal  upon  it.  Defendants  objected  to  its  introduction 
without  proof  of  its  execution  or  of  possession  under  it.  Objec- 
tion sustained.  Plaintiff  was  then  permitted  to  offer  in  evidence  a 
deed  from  Fisk  to  Korf man  dated  November,  1805,  and  proof  that 
Korfman  entered  under  it  that  year  and  cut  timber  on  the  land, 
which  he  sawed  into  lumber  and  sold;  that  he  sold  timber  to 
another  person,  who  while  cutting  it  was  visited  by  one  Stair, 
under  whom  defendants  claimed,  who  said  it  was  not  his,  but 
Korf  man's  land;  that  in  1834  the  land  was  divided  among  the 
heirs  of  Korfman  by  commissioners  appointed  by  the  court;  that 
the  land  in  controversy  was  allotted  to  a  daughter  of  Korfman's 
whom  Jacob  Beckner  married,  and  that  he  put  up  a  log  pen  on 
the  land  for  the  purpose  of  taking  possession  of  it.  The  court 
refused  to  permit  defendants  to  introduce  evidence  to  prove  that 
Korf  man's  sale  of  lumber  was  not  until  1820;  that  Stair  never 
admitted  the  land  was  not  his;  that  defendants'  grantors  ob- 
tained a  patent  for  said  land  in  1803,  and  had  held  actual  and 
continued  possession  ever  since  then;  but  upon  the  evidence  of 
possession  given  by  plaintiff,  admitted  in  evidence  the  deed 
from  Young  to  Fisk.  Plaintiff  was  then  permitted  to  intro- 
duce the  record  of  a  partition  suit  between  Korfman's  heirs, 
which  showed  that  the  court  had  appointed  commissioners  to 
divide  among  the  heirs  of  Korfman  his  real  estate,  including  the 
land  in  controversy;  they  made  a  report  to  the  court  of  the  di- 
vision they  had  made,  which  was  ordered  to  be  recorded. 
Plaintiff  offered  in  evidence  a  power  of  attorney  from  Jacob 
Beckner  and  wife  to  Abraham  Beckner  to  sell  and  convey  the 
land;  it  was  acknowledged  before  two  justices,  and  certified  to 
the  privy  examination  of  his  wife,  but  did  not  contain  a  request 
from  the  justices  to  any  officer  or  court  to  record  it.  Also  a 
deed  from  "Abraham  Beckner,  attorney  in  fact  for  Jacob  Beck- 
ner and  Catharine,  his  wife,"  and  signed  "  Jacob  Beckner  and 
Catharine,  his  wife  (seal),  by  Abraham  Beckner,  their  attorney  in 
fact  (seal) . "  Defendants  introduced  patent  from  commonwealth 
to  Carper,  dated  1803,  founded  on  an  inolusive  survey.    The 
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couri  refused  to  permit  them  to  introduce  the  entries  for  the 
different  tracts  embraced  in  the  inclusive  siurvej,  the  order  of 
court  authorizing  the  survey  and  the  survey  itself;  the  entries 
were  made  in  1786, 1791, 1794;  the  object  of  this  evidence  to  be 
to  show  a  color  of  title  commencing  anterior  to  the  date  of  the 
patent  to  Carper,  on  which  to  ground  an  adversary  possession. 
Terdict  and  judgment  for  the  plaintiff. 

JUichie,  for  the  appellants. 
Eslcridge,  for  the  appellees. 

By  Court,  Baldwin,  J.  The  court  is  of  opinion  that  the  cir- 
cuit court  erred  in  refusing  to  permit  the  appellants  to  intro- 
duce the  evidence  offered  by  them  to  the  court,  as  stated  in 
their  first  bill  of  exceptions,  for  the  purpose  of  rebutting  the 
evidence  which  the  appellee  had  introduced,  as  stated  in  that 
bill  of  exceptions,  in  order  to  prove  that  there  had  been  such 
possession  in  conformiiy  with  the  alleged  deed  from  Charles 
Young  to  Henry  Fisk,  of  the  thirteenUi  of  January,  1791,  as 
warranted  the  introduction  of  that  paper  as  evidence  to  the  juiy; 
and  that  the  circuit  court  moreover  erred  in  permitting  that 
paper  to  go  in  evidence  to  the  juiy,  there  being  no  legal  proof 
of  its  execution,  and  no  sufficient  evidence  of  such  possession 
in  conformity  therewith. 

And  the  court  is  further  of  opinion  that  the  circuit  court  did 
not  err  in  permitting  the  appellee  to  give  in  evidence  to  the  jury 
the  copy  of  the  record  from  the  county  court  of  Botetourt,  in 
the  appellants'  second  bill  of  exceptions  mentioned,  as  proof 
that  partition  had  been  made  by  the  final  decree  of  the  said 
county  court  amongst  the  heirs  of  Peter  Kaufman,  deceased,  of 
the  lands  in  that  record  mentioned. 

And  the  court  is  further  of  opinion  that  a  power  of  attorney 
for  the  conveyance  of  lands  falls  within  both  the  letter  and  the 
Bpirit  of  the  seventh  section  of  the  act  regulating  conveyances, 
1  Eev.  Code,  c.  99,  p.  868,  authorizing  deeds  to  be  acknowl- 
edged before  any  two  justices  of  the  peace  for  any  county  or 
corporation  within  the  United  States;  and  that  such  instrument 
may,  upon  due  certificate  by  the  justices  of  such  acknowledg- 
ment by  the  grantor  therein,  be  admitted  to  record,  together 
with  the  deed  of  conveyance  made  under  the  authority  thereof, 
in  the  proper  county  or  corporation  within  this  commonwealth. 
And  although  the  form  of  the  certificate  by  the  justices  of  such 
acknowledgment  of  a  deed  given  in  the  act,  states  that  the  party 
desired  them  to  certify  the  acknowledgment  to  the  clerk  of  the 


112  Shanks  v,  Lancaster.  [Virginia, 

tounty  or  corporation  court  of ,  in  order  that  the  same  may 

be  recorded;  yet,  inasmuch  as  the  statute  does  not  require  the 
precise  form,  but  only  the  effect  of  the  certificate  therein  stated, 
to  be  observed,  this,  as  well  as  other  parts  of  the  statute,  ought 
to  be  construed  according  to  its  spirit,  and  with  a  view  to  the 
purpose  it  was  intended  to  accomplish.  The  object  of  men- 
tioning the  county  or  corporation  in  the  certificate  is  not  to  de* 
termine  whether  the  grantor  desires  that  the  instrument  shall 
be  recorded  or  not,  for  that  is  the  privilege  not  of  the  grantor 
but  of  the  grantee,  who  may  exercise  it,  upon  proof  by  the  sub- 
scribing witnesses  of  the  sealing  and  deliveiy  of  the  deed,  with- 
out proving  by  them  that  the  grantor  desired  it  to  be  recorded. 
Nor  was  it  the  intent  of  the  legislature  that  the  validity  of 
the  recordation  should  depend  upon  the  will  of  the  grantor  in 
regard  to  the  county  or  corporation  in  which  the  deed  should  be 
admitted  to  record,  for  that  is  a  matter  which  the  law  itself  has 
determined,  by  requiring  the  instrument  to  be  recorded  in  the 
county  or  corporation  where  the  land  lies.  The  only  rational 
purpose  of  mentioning  the  county  or  corporation  in  the  certifi- 
cate, is  to  designate  the  county  or  corporation  in  which  the  law 
requires  the  deed  to  be  recorded,  for  wherever  that  may  be,  it 
is  idle  to  suppose  that  the  parties  did  not  intend  necessarily,  and 
as  a  matter  of  course,  that  the  instrument  should  be  there  re- 
corded. And  after  a  deed  has  been  recorded  in  the  proper 
county,  to  hold  the  recordation  invalid  because  the  certificate 
does  not  express  the  grantor's  desire  to  that  effect,  would  sacri- 
fice the  substance  for  the  sake  of  the  shadow,  and  in  all  proba* 
bility  shake  many  land  titles  within  this  commonwealth. 

The  court  is  therefore  of  opinion  that  the  power  of  attorney 
from  Jacob  Beckner  and  wife,  to  Abraham  Beckner,  in  the  ap- 
pellants' third  bill  of  exceptions  mentioned,  was  duly  acknowl- 
edged, certified,  and  admitted  to  record  in  Botetourt  county,  as 
regards  the  grantor  Beckner,  but  not  as  regards  the  female 
grantor  therein,  inasmuch  as  the  fifteenth  section  of  the  said 
act,  which  confers  upon  two  justices  of  the  peace  the  power  to 
take,  upon  privy  examination,  and  certify  the  acknowledgment 
by  a  feme  covert  of  a  deed  executed  by  her  and  her  husband, 
embraces  only  by  its  letter  and  its  spirit  deeds  of  conveyance^ 
and  not  powers  of  attorney. 

And  the  court  is  further  of  opinion,  that  the  deed  of  convey- 
ance from  the  said  Abraham  Beckner,  as  attorney  in  fact  of  the 
said  Jacob  Beckner  and  wife,  to  the  appellee,  also  mentioned  in 
the  iq>pellants'  third  bill  of  exceptions,  is  the  deed  of  the  said 
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Jacob  Beckoer,  but  not  of  his  wife;  the  same  having  been  duly 
executed  as  regards  him  by  his  said  attorney  in  fact,  pursuant 
to  the  authority  conferred  by  said  power  of  attorney,  and 
duly  admitted  to  record;  but  as  regards  her,  having  been  exe- 
cuted and  admitted  to  record  wiiJiout  any  lawful  authority. 
There  is  nothing  in  the  form  of  the  deed,  or  of  its  execution  by 
flaid  attorney  in  fact,  to  prevent  its  operating  as  the  deed  of  the 
flaid  Jacob  Beckner.  It  is  a  sufficient  execution  of  a  deed  by  an 
attorney  in  fact  for  his  principal,  if  he  signs  the  name  of  the  prin- 
dpal  with  a  seal  annexed,  stating  it  to  be  done  by  him  as  attorney 
for  the  principal;  or  if  he  signs  his  own  name  with  a  seal  an« 
nexed,  stating  it  to  be  for  the  principal:  and  the  present  instance 
embraces  both  these  modes  of  execution.  And  though  by  the 
terms  of  this  conveyance,  Abraham  Beckner  bargains  and  sella 
and  warrants  the  land,  yet  he  does  so  for,  and  on  the  part  of,  and 
by  the  authority  of  his  principal,  as  conferred  by  the  power  of 
attorney:  and  this  raises  a  use  from  the  principal  to  the  grantee, 
which  the  statute  executes  by  passing  the  title.  The  court  is 
therefore  of  opinion  that  the  circuit  court  did  not  err  in  permit- 
ting said  power  of  attorney  and  said  deed  to  the  appellee,  to  go 
to  the  juiy;  the  same  being  proper  and  lawful  evidence  for  the 
purpose  of  proving  that  whatever  title  or  interest  the  said  Jacob 
Beckner  may  have  had  in  the  subject,  passed  by  conveyance 
from  him  to  the  appellee. 

And  the  court  is  further  of  opinion,  that  the  circuit  court 
erred  in  refusing  to  permit  the  apx)ellants  to  give  in  evidence  to 
file  jury  the  entries,  order  of  the  county  court,  and  inclusive 
survey,  in  their  fourth  bill  of  exceptions  mentioned,  upon  which 
the  patent  therein  mentioned,  to  Nicholas  Carper,  under  whom 
the  appellants  claim,  is  founded;  for  although  there  can  be  no 
adversary  possession  against  the  commonwealth,  and  therefore 
a  junior  patentee  can  not  go  behind  the  elder  patent  for  the 
purpose  of  giving  color  to  his  possession  prior  thereto,  yet  there 
may  be  an  adversary  possession  against  one  who  has  derived 
title  from  the  commonwealth,  and  thereiore  a  junior  patentee 
may  go  behind  his  own  patent,  and  also  behind  the  patent  of 
the  elder  patentee,  for  the  purpose  of  giving  color  to  his  posses- 
sion, from  or  subsequently  to  the  granting  of  the  elder  patent: 
and  he  and  those  claiming  imder  him  may  do  this  not  only  to 
establish  an  adversary  possession  under  his  junior  patent,  which 
confers  itself  no  legal  title,  but  to  establish  an  adversary  posses* 
sion  prior  to  his  junior  patent,  under  the  entries  and  surveys 
upon  which  the  same  is  founded,  it  being  immaterial  whether 

Am.  Dxo.  Vox*.  !#— e 
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an  adyersary  possession  under  a  claim  of  tiUey  be  under  a  good 
or  a  bad,  a  legal  or  an  equitable  title. 

It  is  therefore  considered  by  the  court,  that  the  judgment  of 
the  circuit  court  is  erroneous. 

Judgment  reversed  with  costs,  yerdict  set  aside,  and  cause  re- 
manded for  a  new  trial,  on  which  the  court  is  to  be  governed 
by  the  principles  above  declared. 

Bbooeb,  J.,  absent.  

Died  bt  an  Attobzobt  must  bb  Ezbouted  ik  thb  Namb  and  as  the  act 
•ad  deed  of  the  principaL  Whether  anch  is  the  case,  mnat  be  determined 
by  a  constroction  of  the  whole  inBtniment  and  not  from  any  partioalar  daose: 
ffcUe  y.  Woods,  34  Am.  Deo.  176,  and  note  oollectmg  caaea. 

ACEKOWLBDGMBNTS  09  BeBD,  WHBN  FaTALLT  DBFEOTIVB  AS1>  WHBN  KOTI 

See  note  to  Livingston  v.  KeUdk,  41  Am.  Dec  16S-184,  where  the  aabject  ia 
diacusaed  at  length. 

Ektbt  uiiTDBR  Color  or  Title,  however  gronndlesa  the  title  may  be,  ia 
sufficient,  if  bona  Jide^  to  constitate  an  adverse  poesesaion:  La  Fromboia  v. 
Jackson,  18  Am.  Deo.  463,  and  note;  see  also  Iktrgeson  v.  Kennedy,  14  Id.  761; 
note  to  Tate  v.  Southard,  Id.  583.  The  principal  case  is  cited  in  Nowlin  v. 
Reynolds,  25  Gratt.  141,  to  the  point  that  to  constitate  adverse  possession 
under  color  or  claim  of  title,  it  is  wholly  immaterial  whether  this  claim  of 
title  be  under  a  good  or  a  bad,  a  legal  or  an  eqoitable,  title. 

Advebsb  Possession  bt  Junior  Patentee:  See  Overton's  Heirs  v.  Davis- 
§on^  42  Am.  Deo.  544.  The  principal  case  is  cited  in  Cline*s  Heirs  v.  Catron^ 
22  Gratt  392,  to  the  point  that  although  there  can  be  no  adverse  possession 
against  the  commonwealth,  yet  the  Junior  patentee  may  show  that  he  had 
possession  of  the  land  in  controversy  prior  to  the  emanation  of  his  patent  un- 
der a  claim  of  title,  and  in  order  to  explain  the  character  of  his  possession 
anterior  to  the  emanation  of  the  elder  patent;  it  is  cited  in  Koiner  v.  Bankings 
Heirs,  11  Id.  425,  to  the  point  that,  as  there  can  be  no  adverse  poesessioD 
against  the  commonwealth,  the  junior  patentee  can  not  go  behind  the  senior 
patent. 

The  principal  gasb  is  also  oiibd  to  the  point  that  there  can  be  no  ad* 
verse  possession  against  the  commonwealth,  in  LevoMer  v.  Washburn,  1 1  Gratt. 
678;  and  to  the  point  that  a  court  of  law  never  refuses  to  accept  an  equitable 
title  as  a  sufficient  basis  for  an  adversary  possession  on  which  to  make  out  a 
defense  under  the  statute  of  limitations,  in  Hale  v.  Marshall,  14  Id.  497. 


Masters  v.  Yabneb's  Exeoutobs. 

[6  GtEJLTTAJK,  108.] 

Whbrb  a  Dborbb  of  Court  is  a  Negessart  Link  in  a  Chain  ov  Titl^ 
in  order  to  show  the  authority  of  a  marshal  to  make  a  deed  of  the  land, 
the  decree  and  deed  are  admissible  in  evidence  without  the  whole  record^ 
if  the  decree  itself  satisfactorily  establishes  the  fact;  otherwise,  not. 

Obolarationb  or  a  Deceased  Granteb  throitoh  Whom  Title  is  Db 
RIVED  by  demandants,  pointing  out  the  land  owned  by  him,  although  suofa 
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declaiatioDS  were  made  before  the  title  of  the  other  claiinants  of  the 
land  commenoed,  are  not  admissible  to  show  demandanc's  ownenhip  of 
the  land. 
To  BsRDEB  A  Witness  Incompetent  on  Aocount  of  Interest,  it  must  be 
an  interest,  not  in  the  question,  but  in  the  result,  of  the  suit. 

WiTVESS  IS  COUPETENT  TO  PBOVB  BoUNDART  OV  LaND  IN  CONTROVEBST, 

although  he  holds  land  under  a  patent  which  calls  for  land  adjoining  the 
hsd  embraced  in  the  patent  under  which  demandant  claims,  and  al- 
though,  if  the  land  is  located  according  to  demandant's  pretensions,  it 
will  not  include  any  of  the  land  of  the  witness,  but  would  coyer  a  por* 
tion  of  his  Lmd  if  located  acoording  to  the  pretensions  of  the  other  party 
to  the  suit. 

Wbit  of  right  by  the  executors  of  Sarah  TV.  Yamer  against 
George  Masters.  The  deposition  spoken  cff  in  the  opinion  con- 
tained statements  made  by  one  of  the  grantees  in  the  jiatent, 
under  whom  demandants  claimed,  who  died  many  years  before 
the  trial,  and  before  the  issuing  of  the  patent  under  which  the 
tenant  claimed  title,  pointing  out  the  land  claimed  under  his 
patent.  Demandants  introduced  one  Shanklin  as  a  witness  to 
prove  the  boundary  of  the  land  claimed  by  them.  The  tenant 
objected,  on  the  ground  that  Sh'anMin  was  an  interested  per- 
son, as  he  held  a  grant  for  land  founded  on  a  survey  which 
called  to  adjoin  the  land  granted  by  the  patent  under  which  de- 
mandants claim;  that  Shanklin's  grant  was  subsequent  to  that 
patent,  and  that  if  the  land  granted  by  the  said  first  patent  was 
located  according  to  the  mathematical  calls  of  the  patent,  as 
the  tenant  contended  it  should  be,  it  would  cover  a  portion  of 
Shanklin's  land,  but  if  as  demandants  claimed,  none  of  his  land 
would  be  covered  by  it.  Evidence  admitted,  which  constitutes 
the  appellant's  third  bill  of  exceptions. 

WiUiam  Smith,  for  the  appellant. 
Price  and  Caperton,  for  the  appellees. 

Allen,  J.  The  demandants,  to  sustain  their  title,  offered  in 
evidence  a  patent  from  the  commonwealth  for  the  land  claimed, 
and  sundry  conveyances  deducing  the  titie  from  the  patentee  to 
John  Bosebrough;  and  then  offered  in  evidence  a  copy  of  a 
decree  from  the  late  district  court  of  chancery  in  Lewisburg, 
and  a  conveyance  by  the  marshal  alleged  to  have  been  made  in 
pursuance  of  the  decree.  To  the  reading  of  the  decree  and 
conveyance  of  the  marshal  the  tenant  objected,  because  the 
record  of  the  proceedings  in  the  cause  in  which  the  decree  was 
rendered,  was  not  produced.  The  objection  was  overruled,  and 
the  tenant  excepted.     The  decree  here  was  relied  on  and  offered, 
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SB  a  necessaiy  link-  in  the  chain  of  title.  The  marshal's  deed 
would  have  availed  nothing,  unless  made  by  due  authority;  and 
the  recitals  therein  were  no  evidence  of  any  such  authority  as 
against  the  tenant.  It  was  decided  in  White  t.  Clay's  Ex'rs,  7 
Leigh,  68,  which  was  a  suit  on  an  injunction  bond,  that  extracts 
from  the  record  of  the  injunction  cause,  of  the  decrees  in  the 
cause,  are  competent  and  sufficient  evidence,  without  producing 
the  whole  record.  This  court,  during  the  present  term,  in  the 
case  of  Wynn  y.  Harmon,  5  Oratt.  157,  held  that  a  decree  of 
partition  and  a  deed  made  in  pursuance  thereof  might  be  offered 
in  evidence,  without  the  production  of  the  whole  record;  the 
decree  sufficiently  describing  and  pointing  out  the  land  which 
the  commissioner  was  directed  to  convey.  But  the  decree  so 
offered  must  satisfactorily  establish  the  fact,  it  is  offered  to 
prove:  and  this,  it  seems  to  me,  the  decree  under  consideration 
does  not.  It  merely  directs  the  marshal  to  convey  on  behalf  of 
Ebenezer  Welch,  all  the  right,  titie,  and  interest,  he  may  have 
in  the  land  in  the  bill  mentioned.  But  there  is  no  other  or 
further  description  of  the  land,  either  specifically,  or  by  refer- 
ence to  conveyances.  The  court  may,  and  in  support  of  the 
verdict,  would  presume  that  evidence  was  adduced  to  prove  that 
the  titie  had  vested  in  Ebenezer  Welch;  but  that  is  not  the  diffi- 
culty. The  question  is.  What  tract  of  land  did  this  decree  direct 
the  marshal  to  convey?  Does  his  authority  to  convey  the  tract 
in  his  deed  described,  distinctiy  appear  on  the  face  of  the  decree 
standing  alone  ?  No  doubt  the  bill,  or  other  parts  of  the  rec- 
ord, if  produced,  would  show  that  the  land  described  in  his 
deed  was  the  land  intended  to  be  conveyed.  The  decree  refers 
to  the  bill  as  describing  the  land;  and  it  was  incumbent  on  the 
demandants,  if  they  wished  to  avoid  the  expense  of  procuring 
a  full  copy  of  the  record,  to  have  produced  so  much  thereof  as 
would  satisfactorily  prove  the  authority  of  the  marshal  to  con- 
vey the  very  land  he  undertook  to  convey.  For  anything 
appearing  upon  the  face  of  the  mere  decretal  order,  it  may  have 
referred  to  some  other  tract  to  which  the  said  Ebenezer  Welch 
had  titie,  and  which  was  the  subject  of  controversy  in  that  suit. 
I  think  the  objection  to  the  reading  the  decree  and  deed  was 
well  taken,  and  should  have  been  sustained. 

A  second  bill  of  exceptions  was  taken  to  a  decision  of  the 
court  overruling  an  objection  made  by  the  tenant  to  the  reading 
80  much  of  a  deposition  of  a  witness,  as  detailed  the  statements 
made  to  the  witness  by  one  of  the  grantees,  under  whom  the 
demandants  claimed,  and  who  had  been  dead  many  years.     It 
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is  said  by  Abbot,  C.  J.  (\7ith  whom  the  other  judges  con- 
curred), in  The  King  v.  Debenham,  2  Bam.  &  Aid.  185,  "to  be 
an  established  principle,  that  nothing  said  or  done  by  a  person, 
having  at  the  time  an  interest  in  the  subject-matter,  shall  be 
evidence  for  him  or  persons  claiming  under  him."  In  Otdram 
T.  Morewoody  5  T.  B.  121,  entries  made  by  a  third  person,  de- 
ceased, in  his  books  of  receipts  of  rent  from  his  tenant  for  a 
particular  estate,  were  held  not  to  be  evidence  to.  prove  the 
identity  of  the  land,  in  a  cause  between  two  others.  Buller, 
J.,  observed,  ''  that  he  considered  the  entries  in  the  same  light 
as  declarations  by  the  individual;  but  evidence  not  on  oath  is 
not  admissible,  except  in  case  of  pedigree  and  certain  other  ex- 
cepted cases,  or  where  the  declaration  is  evidence  against  the 
party  making  it/' 

This  general  principle  was  not  controverted  in  the  argument, 
but  it  vras  contended  that  this  was  a  question  of  boundary,  on 
which  hearsay  was  admissible.  It  does  not  appear  to  me  that 
the  declarations  deposed  to,  had  respect  to  boundary  so  much 
as  to  title.  The  boundary  was  not  the  subject  of  conversation, 
or  referred  to  in  the  declarations.  Upon  being  asked  where  the 
good  lands  lay,  the  patentee  pointed  out  certain  localities  aa 
land  claimed  by  him  under  his  grant.  When  at  a  subsequent 
period,  a  controversy  arose  as  to  the  identity  or  precise  situationi 
of  the  land,  the  tenant  contending  that  by  the  course  and  dis- 
tance of  the  lines  in  the  patent,  the  land  in  controversy  was  not 
included,  the  demandants  insisting  upon  being  bounded  by  cer- 
tain marked  lines  and  comers,  these  declarations  of  the  former 
owner  may  have  had  a  material  influence  in  determining  the  ques- 
tion, whether  the  course  and  distance  or  the  marked  lines  and 
comers  should  govern.  If  the  good  lands  pointed  out  by  him 
to  the  witness  did  belong  to  him,  it  would  strengthen  the  pre- 
sumption that  the  comers  and  lines  found  marked,  or  seen  by 
the  witnesses  in  that  vicinity,  were  in  fact  the  true  boundaries  of 
the  land  described  in  the  grant.  It  was  evidence  of  a  particular 
fact,  a  right  to  a  x>articular  piece  of  land,  which,  if  true,  sup- 
ported the  pretension  that  certain  boundaries  claimed  were  the 
true  boundaries:  for,  supposing  this  piece  of  land  so  pointed 
out  to  be  actually  embraced  by  his  patent,  then  the  c»lls  for 
course,  etc.,  must  be  disregarded,  as  they  would  exclude  the 
land,  and  furnished  a  strong  presumption  in  favor  of  the  other 
hypothesis. 

It  was  argued  that  the  statements  so  detailed  by  the  witness 
in  his  answer  to  the  first  interrogatory,  were  mere  inducement 
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to  the  xnaiii  portion  of  his  deposition  in  reference  to  the  marked 
lines  and  comers.  It  does  not  seem  to  have  been  so  regarded 
"by  the  parties  or  court  below.  If  it  had  been,  the  jury  would 
have  been  instructed  to  disregard  it;  but  the  court  x)ermitted 
the  whole  deposition  to  be  read  as  evidence.  The  jury,  under 
this  decision,  had  a  right  to  regard  it  as  proper  for  their  con- 
sideration; and  it  is  not  for  the  court  to  conjecture  what  in- 
fluence it  might  have  had;  if  improper,  it  should  have  been 
excluded.  But  it  may  be  readily  perceived,  that  if  the  other 
evidence  left  it  doubtful  whether  the  pretensions  of  the  de- 
mandants or  the  tenant  were  correct,  evidence  of  such  declara- 
tions made  under  the  circumstances  detailed,  may  have  had  a 
material  influence  on  the  determination  of  the  question.  The 
case  of  Richardson  v.  Carey ^  2  Band.  87,  has  settled  the  ques- 
tion presented  by  the  third  bill  of  exceptions.  The  interest  of 
the  witness,  if  any,  was  one  in  the  question  and  not  in  the 
result  of  the  suit. 

An  objection  is  made  to  the  form  of  the  verdict,  as  not  being 
responsive  to  the  issue,  but  as  by  the  decision  of  the  court,  on 
the  questions  presented  by  the  first  and  second  bills  of  excep- 
tions, the  judgment  must  be  reversed,  and  verdict  set  aside,  it  is 
unnecessary  to  consider  this  objection. 

The  other  judges  concurred. 

i^ABELL,  P.,  and  Bbooes,  J.,  absent. 

"Becla&atioks  of  Former  Owkkr  as  Evtdbncb  of  Bounbabt:  See  note 
to  Deming  v.  CarringUm,  30  Am.  Dec  696,  where  prior  caaes  in  this  series 
are  collected.  And  generally  as  to  declarations  of  former  owner,  and  their 
admissibility  as  evidence,  see  notes  to  Jiiddle  v.  Dixon,  44  Am.  Deo.  210j 
Abney  v.  Kingdand,  Id.  497;  where  the  prior  cases  in  this  series  are  re- 
ferred  to. 

Intsrbst,  what  Necessary,  to  Disqualift  Witness:  See  notes  to  Riddk 
T.  Dixon,  44  Am.  Dec  210;  Broum  v.  OBrien,  Id.  257;  and  Bdl  v.  Western 
Marine  and  F.  ln$.  Go,,  39  Id.  649,  where  prior  cases  in  this  series  are  col- 
lected.  The  principal  case  is  dted  in  Clements  v.  KyUs,  13  Gratt.  477,  to 
the  point  that  a  witness  is  competent  whose  only  interest  is  in  the  question 
and  not  in  the  event  of  the  suit;  and  that  such  interest  goes  to  his  credibility, 
and  not  to  his  competency. 

The  principal  case  is  oitkd  to  the  point  that  a  decree  or  other  extract 
from  the  record  of  a  case  may  be  given  in  evidence  without  the  production  of 
the  whole  record,  where  the  decree  or  extract  so  oflFered  itself  satisfactorily 
establishes  the  fact  it  is  oflFered  to  prove,  in  Richardson  v.  Prince  George,  11 
Gratt.  197.  In  Walton  v.  Hale,  9  Id.  194,  198,  it  was  held,  citing  the  prin- 
cipal case,  that  in  a  controversy  between  a  party  claiming  under  a  convey- 
ance from  a  commissioner  for  the  sale  of  delinquent  lands  and  a  party  claiming 
under  an  adverse  title,  the  recitals  in  the  deed  of  the  commissioner  are  not 
ividence  against  the  party  claiming  adversely  to  the  deed. 
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Flebong  v.  Riddioe's  Ex'b. 

[5  OBAXXAir,  373.] 

JiDBOMniT  OB  Decbme  when  Rbvsbsid  is  ▲  Mkbk  Nulutt,  and  the  partj 
aggriaved  has  a  right  to  be  restored  to  what  he  has  loet  by  reason  of  snoh 
CRooeoas  decision. 

OOVBT  WHXEX  JUDOVBNT  OB  DbGBBB  18  KkVXBSCD  AKD  ANNULLED,  having 

by  its  own  act  occasioned  the  wrong,  possesses  an  inherent  and  summary 
jnrisdiotion  to  afford  the  redress,  without  reference  to  the  peculiar 
oatore  of  the  oontrorersy  which  it  had  erroneously  determined.  This 
power  is  not  derived  from  a  mandate  of  the  appellate  forum,  made  upon 
rendering  the  judgment  or  decree  of  reversal,  but  is  the  same  which  it 
ezeroises  when  its  own  process  has  been  abused,  or  used  without  an* 
thority. 
Wbxeb  Dxcbes  Dibbois  Patmbnt  or  Monet  to  Plaintdtf  bt  Deteno- 
ABTBy  but  which  is  reversed  on  appeal,  and  plaintifiPs  suit  ordered  dis- 
mlsBrd,  if  execution  issued  and  the  money  was  paid  upon  it  pending  the 
appeal,  the  defendants  may,  upon  motion  in  the  court  below,  have  the 
money  so  paid  restored  to  them,  although  the  decree  of  reversal  does  not 
direct  restitution. 

Appeal.  The  circuit  court,  on  June  27,  1837,  in  a  suit  in 
which  Biddick  was  plaintiff,  and  Fleming  and  others  were  de- 
fendants, decreed  that  the  defendants  pay  plaintiff  a  certain  sum 
of  money.  An  appeal  haying  been  taken,  the  decree  was  reversed 
and  the  plaintiff's  bill  ordered  dismissed;  and  a  decree  was  ac- 
cordingly entered  in  the  lower  court,  and  for  defendants'  costs, 
in  April,  1846,  against  the  plaintiff's  executor,  plaintiff  having 
died  in  the  mean  time.  In  May,  1846,  the  defendants  gave  no- 
tice to  plaintiff's  executor  that  on  a  certain  day  they  would 
apply  to  the  court  for  a  decree  requiring  him,  out  of  the  assets 
of  his  testator,  to  refund  to  them  the  sum  of  money  which  they 
had  been  compelled  to  pay  to  plaintiff  on  executions,  issued 
imder  the  decree  of  June  27, 1837,  and  pending  the  appeal.  On 
the  hearing  of  the  motion  the  court  held  that  it  had  no  jurisdic- 
tion to  order  a  restitution,  and  that  if  it  had,  the  proceeding  by 
motion  was  not  the  appropriate  remedy,  and  so  overruled  the 
motion,  from  which  the  defendants  appealed. 

Bouldin  and  Stanard,  for  the  appellants. 
RobvMon,  for  the  appellee. 

By  Court,  Baldwdv,  J.  A  judgment  or  decree  when  reversed 
is  a  mere  nullity,  and  the  party  aggrieved  has  a  right  to  be 
restored  to  what  he  has  lost  by  reason  of  such  erroneous  decision. 
He  is  consequently  entitled  to  such  appropriate  remedies  as  the 
law  gives  to  one  whose  money  or  property  is  withheld  by  another. 
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against  his  better  right.  But  the  court  whose  judgment  or  de- 
cree is  reversed  and  annulled,  having  by  its  own  act  occasioned 
the  wrong,  possesses  an  inherent  and  summaiy  jurisdiction  to 
afford  the  redress  without  reference  to  the  peculiar  nature  of  the 
controversy  which  it  had  erroneously  determined.  This  is  un- 
questionably true,  and  such  is  the  settled  practice  where  the 
same  court  abrogates  its  own  erroneous  decision;  as  in  the  case 
of  a  judgment  reversed  upon  a  writ  of  error  coram  vobis,  or  an  in- 
terlocutory decree  reversed  upon  a  rehearing,  or  a  final  decree 
ui)on  a  bill  of  review.  The  principle  is  the  same  where  the 
reversal,  instead  of  being  the  act  of  the  same  court,  is  performed 
for  it  by  an  appellate  forum;  and  in  truth  the  judgment  or  de- 
cree of  the  latter  is  remitted  to,  entered  upon  the  record  of,  and 
becomes  both  in  form  and  effect  the  judgment  or  decree  of,  the 
former  court. 

The  power  of  a  court  to  repair  the  injuiy  occasioned  by  its  own 
wrongful  adjudication,  is  not  derived  from  a  mandate  of  theappel- 
late  forum,  made  upon  rendering  the  judgment  or  decree  of  re- 
versal, but  is  substantially  the  same  which  it  exercises  when  its 
own  process  has  been  abused,  or  used  without  authority,  by  its 
suitors  or  ministerial  officers;  as  for  example,  where  a  writ  of 
habere/acias  possessionem  has  been  sued  out  improperly,  and  the 
defendant  therein  turned  out  of  possession,  the  court  may 
award  a  writ  of  restitution.  And  so  it  may  where  its  process 
has  been  misapplied  by  its  own  authority  erroneously  exercised, 
as  is  made  manifest  by  a  reversal  of  the  judgment  or  decree 
on  which  it  issued,  whether  accomplished  by  its  own  jurisdic- 
tion, or  that  of  a  higher  appellate  tribunal.  The  mandate  of 
the  appellate  court  for  restitution  is,  properly  speaking,  no 
part  of  the  judgment  or  decree  of  reversal,  but  rather  supple- 
mental thereto.  It  declares  the  legal  consequence  of  the  re- 
versal, but  it  gives  no  specific  relief,  and  awards  no  process 
from  the  appellate  court.  It  is  not  pronounced  as  part  of 
the  judgment  or  decree  which  the  court  below  ought  to  have 
rendered;  for  a  correct  decision  by  that  court  would  have  pre- 
vented, instead  of  occasioning,  the  loss  that  calls  for  restitu- 
tion. When  a  judgment  or  decree  for  the  defendant  is  reversed, 
then  the  appellate  court,  in  proceeding  to  render  such  judg- 
ment or  decree  as  the  court  below  ought  to  have  rendered, 
gives  to  the  plaintiff  the  relief  to  which  he  was  entitied;  but 
when  a  judgment  or  decree  for  the  plaintiff  is  reversed,  then 
the  appellate  court,  in  proceeding  to  render  such  judgment  or 
decree  as  the  court  below  ought  to  have  rendered,  dismisses. 
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in  appropriate  language,  the  plaintiff's  action  or  suit.  In  the 
latter  case,  there  is  no  adjudication  in  the  appellate  court  of 
the  question  of  restitution,  but  the  mandate  for  it  follows  as  a 
declaration  or  designation  of  the  legal  effect  of  the  adjudicated 
xeTersal  and  dismissal. 

In  truth,  the  question  of  restitution  is  not  presented  to  the 
appellate  court  for  adjudication  by  the  record  from  the  court 
below,  where  it  does  not  and  can  not  arise  until  after  a  reversal 
of  the  judgment  or  decree.  The  record  therefore  is  not  pre- 
pared with  a  yiew  to  a  decision  of  that  question  in  either  court; 
and  the  occurrence  of  such  a  question  does  not  appear  from  the 
record,  unless  it  be  casually  or  incidentally;  for  the  merits  of 
the  controversy  determined  by  the  erroneous  judgment  or  de- 
cree, can  in  no  wise  depend  upon  the  process  resorted  to  for  the 
purpose  of  compelling  its  performance.  That  the  mandate  for 
lestitutdon  is  merely  declaratory  or  directory,  is  obvious  from 
the  consideration,  that  it  is  never  refused  upon  a  reversal  on  the 
merits,  unless  for  the  want  of  sufficient  evidence  to  show  that  the 
erroneous  judgment  or  decree  has  been  actually  enforced;  and 
then  the  refusal  is  never  entered  on  the  record,  but  the  whole 
matter  silently  referred  to  the  cognizance  of  the  court  below. 

In  the  English  practice,  as  indicated  by  the  formal  entries, 
the  mandate  for  restitution  is  appended,  as  a  matter  of  course, 
to  the  reversal  of  a  judgment  at  law  for  the  plaintiff,  and  ex- 
presses that  the  defendant  **  be  restored  to  all  things  which  he 
hath  lost  by  occasion  of  the  said  judgment,"  without  specifying 
the  thing  itself,  or  the  time  when,  or  by  what  mode  of  proceed- 
ing it  is  to  be  restored.  And  the  process  of  restitution  does 
not  issue  as  a  matter  of  course,  but  must  be  applied  for  in  the 
court  to  which  the  cause  is  remanded,  or  in  which  it  is  retained; 
ia  awarded  by  such  court;  and  is  adapted  to  the  evidence  of  the 
loss.  For  example,  if  the  erroneous  judgment  was  for  money, 
and  "  the  plaintiff  has  had  execution,  and  the  money  has  been 
levied  and  paid,  and  the  judgment  is  afterwards  reversed  there, 
because  it  appears  on  the  record  that  the  money  is  paid,  the 
party  shall  have  a  writ  of  restitution  without  a  scire  facias  ;  for 
there  is  a  certainty  of  what  is  lost:  otherwise  where  it  was  levied, 
but  not  paid;  for  there  must  then  be  a  scire  fouyias  suggesting 
the  matter  of  fact,  to  wit,  the  sum  levied,"  etc.  "With  us,  how- 
ever, the  formal  mandate  for  restitution  (which  is  in  substance 
and  effect  that  of  the  law  itself),  is  seldom  appended  to  the  re- 
versal, and  never  without  the  application  of  the  party  aggrieved: 
and  then  it  may  be  in  general  terms,  or  more  or  less  special^ 
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according  to  the  eTidence  of  the  loss  which  the  record  may  hap- 
pen to  contain;  but  is  usually  conditional  upon  its  appearing 
to  the  court  below,  that  the  erroneous  judgment  or  decree  has 
been  enforced.  And,  indeed,  the  essential  nature  of  the  mandate 
subjects  it  to  such  a  condition,  whatever  may  be  its  terms;  for 
it  can  not  be  conceived  as  the  duty  of  the  court  below  to  yield 
restitution  where  there  has  been  no  loss,  or  where  it  has  been 
already  made;  or  that  the  appellate  court,  without  the  direct 
and  certain  means  of  information  possessed  by  the  inferior 
court,  has  undertaken  collaterally,  incidentally,  and  without  in- 
quiry, upon  merely  casual  evidence,  to  determine  conclusively 
the  question  of  loss. 

Our  accustomed  omission  of  a  mandate  for  restitution  can 
not,  therefore,  where  there  has  been  a  reversal  upon  the  merits, 
be  treated  as  resulting  in  the  monstrous  perversion  of  justice, 
that  there  shall  be  no  restoration  to  what  has  been  lost  by  occa- 
sion of  the  erroneous  judgment  or  decree;  nor  in  ousting  the 
court  below  of  its  inherent  and  salutary  jurisdiction  of  correct- 
ing the  misapplication  of  its  own  process,  and  so  driving  the  party 
aggrieved  to  a  new  and  perhaps  unproductive  action,  it  may  be  in 
another  and  distant  forum.  Where  the  restitution  is  sought  at 
law,  resort  must  of  course  be  had  to  the  formal  legal  process 
already  mentioned;  but  where  it  is  sought  in  equity,  such  formal- 
ities need  not  be  adopted  further  than  may  be  deemed  expedient; 
and  redress  may  be  awarded  by  a  decretal  order,  founded  upon 
a  rule  to  show  cause,  or  upon  motion  after  notice  to  the  adverse 
party.  In  the  present  case,  the  evidence  is  sufficient  to  indicate 
that  the  appellant  was  entitled  to  redress,  at  lea9t  to  some  ex- 
tent, and  to  what  extent  was  a  proper  subject  for  inquiry  before 
a  commissioner. 

The  court  is  therefore  of  opinion,  that  the  decretal  order  of 
the  chancellor  overruling  the  apx>ellants'  motion  for  restitution, 
is  erroneous:  And  it  is  decreed  and  ordered  that  the  same  be  re- 
versed and  annulled  with  costs.  And  that  the  cause  be  remanded 
to  the  chancery  court,  to  be  there  proceeded  in  according  to  the 
principles  above  declared. 


Bbstitution  ov  Pbopertt  upon  Bevsbsal  ov  Judomjent  :  See  note  to 
Little  v.  Bunce,  28  Am.  Deo.  368,  where  the  sabject  is  disonased  at  some 
length.  See  also  MeCormiek  v,  McClurt,  39  Id.  441;  TdSbotieB  Ex*r%  v.  BeW» 
HeirB,  43  Id.  126.  The  principal  case  is  cited  and  affirmed  in  Jomb  v.  Brad' 
thaWy  16  Gratt.  362,  to  the  point  that,  if  pending  an  appeal  the  defendant 
has  satisfied  it,  upon  a  reversal  of  it  the  ooart  below  should  make  an  order 
of  restitution  in  his  favor. 
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Mbad  V.  Hughes'  Administratob. 

[15  AT.AWAM*,  141.] 

PlBA  Which  Msrslt  Sbts  Out  Gonsidekation  or  Contract  raed  on, 
without  showing  in  what  reapect  it  waa  insufficient  to  support  the  con- 
tract, is  no  answer  to  the  dechuation,  and  a  demurrer  thereto  is  properly 
■nstatned. 

Plju>  Which  Sets  Up  in  Bab  or  the  Action  an  Aobeshsnt  between 
the  parties,  without  stating  what  the  terms  of  that  agreement  were,  is 
defective,  and  may  be  properly  stricken  out  on  motion. 

Law  Confess  on  Wife  Foweb  to  Contract  and  Sue,  as  Feme  Sois, 
where  her  husband  leaves  the  state,  with  intent  to  abandon  her  and  not 
to  return,  and  remains  absent  therefrom  more  than  five  years. 

"  AsjURS,'*  AS  Used  in  Arthur  ▼.  Broadnaxj  37  Am.  Dec.  707,  im- 
plies a  total  abandonment  of  the  state,  and  not  a  renunciation  of  one*s 
ooimtiy,  upon  an  oath  of  perpetual  banishment,  as  the  term  originally 
implied. 

CoTSNAHT  on  an  instnunent,  of  which  the  following  is  a  copy: 
$270.  On  or  before  the  first  day  of  Januaiy  next,  I  promise 
to  pay  Sinthia  Hickman,  or  William  Hickman,  the  jast  and  full 
sum  of  two  hundred  and  seYenty  dollars  of  common  currency  of 
this  state.  Witness  my  hand  and  seal,  this  8th  January,  1842. 
Samuel  Mead.  [Seal.] "  This  instrument  had  been  assigned  to 
Hughes.    The  other  facts  appear  from  the  opinion. 

Clay  and  day,  for  the  plaintiff  in  error. 

8.  Parsons,  contra. 

By  Court,  Cmi/roK,  J.    We  need  hardly  institute  an  inquiry 
as  to  the  sufBciency  of  the  second  plea,  to  which  a  demurrer  was 
It  merely  ayers  that  the  instrument  sued  on  was 
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executed  in  consideration  of  the  sale  to  the  plaintifT  in  error  of 
the  interest  vhich  Sinthia  and  George  Brittain  had  in  the  estate 
of  one  Turner,  deceased,  who  was  t)ie  father  of  said  Sinthia. 
It  does  not  show  that  the  consideration  thus  set  out  was  illegal^ 
had  failed,  or  was  wanting  in  any  respect  so  as  to  render  it  in* 
sufficient  to  support  the  contract.  It  is  no'  answer  to  the  decla- 
ration, and  consequently  interposes  no  bar  to  a  recovery  by  the 
plaintiff.  We  think  also,  the  court  very  properly  rejected  the 
sixth  plea  on  motion.  It  avers  that  the  writing  sued  on  was 
totally  void,  and  of  no  effect,  by  virtue  of  the  terms  of  an  agree- 
ment entered  into  with  the  payees  thereof,  at  the  time  of  the 
execution  of  said  writing,  and  subsequent  thereto.  The  plea 
(to  say  nothing  of  its  repugnant  averment  as  to  the  time  when 
the  agreement  was  executed)  does  not  aver  what  the  terms  of 
said  agreement  are,  and  thus  fails  to  state  the  ground  of  defense. 
The  plaintiff  is  not  informed  as  to  the  matter  he  is  called  on  to 
reply  to,  nor  the  jury  of  what  they  are  to  try:  1  Chit.  PI.  28. 
But  as  neither  of  these  points  are  insisted  upon  by  the  counsel 
for  the  plaintiff  in  error,  in  their  argument,  we  will  turn  to  the 
main  questions  discussed,  arising  out  of  the  facts  and  charges 
contained  in  the  bill  of  exceptions. 

As  it  respects  the  charges  involving  the  sufficiency  of  the  con- 
sideration, we  think  it  clear,  that  the  court  below  committed 
no  error.  It  does  not  appear  by  the  bill  of  exceptions  but  that 
Mead  received,  and  now  enjoys,  all  that  he  contracted  for,  and 
we  must  intend,  in  support  of  the  judgment,  that  such  is  the 
fact,  and  that  he  entered  into  the  negotiation  with  a  knowledge 
of  the  facts  and  circumstances  under  which  the  payees  of  the 
note  transferred  to  him  the  interest  to  which  Sinthia  Brittain 
was  entitled  out  of  the  estate  of  her  father.  There  being  no 
pretense  of  fraud,  mistake,  or  surprise,  in  the  transaction,  we 
do  not  see  upon  what  principle  Mead  can  avoid  the  contract 
thus  entered  into.  That  he  may  subject  himself  to  Htigation^ 
should  Brittain  sue  for  a  part  or  the  whole  of  the  interest  which 
he  purchased,  may  prove  that  he  made  an  indiscreet  bargain, 
but  certainly,  in  the  absence  of  other  circumstances,  furnishes 
no  reason  for  rescinding  the  contract. 

It  is  insisted,  however,  that  Sinthia  Hickman,  one  of  the 
payees  of  the  sealed  note  declared  upon,  was,  at  the  time  of  its 
execution,  2k  feme  covert,  and  that  for  this  reason  the  plaintiff  can 
not  recover.  The  facts  show,  that  she  was  married  to  one 
George  Brittain,  in  1832;  that  they  lived  together  as  man  and 
wife  until  the  fall  of  1836,  when  Brittain  abandoned  her,  and 
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left  the  state,  protestmgy  pxeTious  to  his  departure,  that  he  did 
not  intend  to  live  with  her.  There  was  some  proof  that  he 
had  once  been  heard  from  in  the  states  Illinois  and  Kentucky, 
but  he  had  noTer,  in  the  knowledge  of  any  of  the  witnesses, 
once  his  departure  from  the  state,  returned  to  it.  After  her 
abandonment,  Sinthia  resided  in  the  house  of  her  father,  with 
her  two  children,  the  issue  of  the  marriage,  until  his  death,  and 
at  the  sale  of  his  property  by  his  administrator,  made  some 
small  purchases  in  her  own  name,  and  executed  her  indiyidual 
note.  Also,  she  had  contracted  an  account  with  a  mercantile 
firm  in  the  neighborhood  for  goods.  The  obligation  in  suit 
was  executed  to  her  on  the  eighth  day  of  Januaiy,  1842,  and  at 
the  same  time  she  and  her  second  husband,  to  whom  she  had 
then  lately  been  married,  executed  and  deliyered  to  the  plaintiff 
in  error  their  written  transfer  of  the  interest  of  said  Sinthia  in 
the  estate  of  her  said  father,  both  as  to  his  real  and  personal 
properly. 

We  need  express  no  opinion  as  to  the  validity  of  this  second 
marriage,  which  was  entered  into  before  the  expiration  of  five 
years  from  the  departure  and  abandonment  of  Brittain.  We 
will  consider  the  case  as  though  it  had  never  been  consummated. 
The  question  is  then  presented,  whether,  under  the  facts  of  the 
case,  the  court  below  should  hare  given  the  charges  asked  by 
the  plaintiff  in  error.  The  substance  of  the  charges,  when  con- 
strued as  applicable  to  the  facts,  is,  that  the  voluntaxy  aban- 
donment of  the  wife  by  the  husband,  and  his  residence  in  an- 
other state,  as  shown  in  the  bill  of  exceptions  in  this  case,  did 
not  confer  upon  the  wife  the  capacity  to  trade  as  a  fefUM  9dlje. 
Thero  is  no  doubt  but  that  by  the  rigid  rules  of  the  common 
law,  the  wife,  under  the  circumstances  here  presented,  would 
labor  under  all  the  disabilities  of  coverture,  and  the  authorities 
cited  by  t|^e  counsel  for  the  plaintiff  in  error  show,  that  the  set- 
tled law  of  the  English  courts,  sustains  the  view  for  which  he 
contends.  The  English  cases  however  are  not  at  all  consistent 
upon  the  doctrine,  as  will  be  seen  by  reference  to  the  work  of 
Ifr.  Clancey  on  Husband  and  Wife,  64,  et  seq.,  where  the  cases 
are  collated  and  commented  upon.  But  a  more  liberal  rule,  and 
one  which  we  think  is  more  consonant  with  reason  and  justice, 
seems  to  obtain  in  this  country.  In  Oregory  v.  Paul^  15  Mass. 
31,  it  was  held,  that  2k  feme  covert^  where  the  husband  had  de- 
serted her  in  a  foreign  country,  and  who  had  thereafter  main- 
tained herself  as  a  single  woman,  and  had  for  five  years  been  living 
in  that  state,  her  husband  being  a  foreigner,  and  never  having 
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been  in  the  United  States,  was  competent  to  sue  and  be  sued  as 
Vkfefme  soley  and  that  her  release  would  be  a  Talid  discharge  for 
any  judgment  she  might  recover.  The  judge,  in  delivering  the 
opinion  in  that  case,  remarks,  **  miserable  indeed  would  be  the 
situation  of  those  unfortunate  women,  whose  husbands  have 
renounced  their  society  and  country,  if  the  disabilities  of  cover- 
ture should  be  applied  to  them  during  the  continuance  of  such 
desertion.  If  that  were  the  case,  they  could  obtain  no  credit 
on  account  of  their  husbands,  for  no  process  could  reach  them; 
and  they  could  not  recover  for  a  trespass  on  their  persons  or 
their  property,  or  for  the  labor  of  their  hands.  They  would  be 
left  the  wretched  dependants  upon  charity,  or  driven  to  the 
commission  of  crimes  to  obtain  a  precarious  support." 

In  Abbot  V.  Bayley,  G  Pick.  89,  it  was  held,  that  where  a  hus- 
band, by  his  cruelty,  drove  his  wife  from  his  house,  in  the  state 
of  New  Hampshire,  and  she  went  to  Massachusetts,  where  she 
maintained  herself  for  more  than  twenty  years  as  a  single  wo- 
man, the  husband  having  always  been  a  citizen  and  residing  in 
the  state  of  New  Hampshire,  and  having,  since  her  expulsion, 
married  and  cohabited  with  another  woman,  the  wife  was  entitled 
to  sue  as  a  feme  sole.  See  also  Beeves'  Dom.  Bel.  99.  So 
also  in  Starretl  v.  Wynn  et  aL,  17  Serg.  &  B.  130  [17  Am.  Dec. 
654],  the  court  say:  "  The  question  then  arises,  when  the  hus- 
band has  abandoned  his  wife,  and  separated  from  her,  do  his 
marital  rights  still  continue,  so  as  to  give  him  an  absolute  prop- 
erty in  her  acquisitions?  Unless  some  positive  rule  of  law  in- 
tervenes, as  he  has  cut  himself  loose  from  the  duties  which  the 
relation  of  marriage  interposes,  he  shall  not  be  allowed  its  ad- 
vantages. His  conduct  would  amount  to  a  virtual  surrender  of 
his  rights."  See  also  Robinson  v.  Reynolds^  1  Aik.  174  [15  Am. 
Dec.  673];  Bean  v.  Morgan^  4  McCord,  148;  Brown  v.  Killings^ 
worth.  Id.  429.  These  authorities  may  suiHco,  to  sliow,  that  if 
the  husband  depart  from  this  state  into  another,  without  the 
intention  of  returning,  having  declared  his  intention  to  aban- 
don his  wife,  and  having  been  absent,  as  in  this  case,  for  more 
than  five  years,  the  law  confers  on  her  the  capacity  of  contract- 
ing and  suing  as  though  she  were  sole. 

The  doctrine  of  abjuring  the  realm,  as  it  once  obtained  in 
England,  by  which  the  husband  became  civilUer  mortuuSy  was 
an  incident  to  the  right  of  sanctuary,  which  was  abolished  by 
statute,  21  Jac.  I.,  c.  28,  and  of  course  finds  no  place  in  our 
law.  The  decision  of  this  court  in  Arthur  &  Gorpreio  v.  Broadnax^ 
8  Ala.  657  [37  Am.  Dec.  707],  affirms  that  if  the  husband  haa 
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abjured  the  state,  and  remains  abroad,  the  vrife  meanwhile  trad- 
ing as  a  feme  sole^  could  recover  on  a  note  which  was  given  to 
her  as  such.  We  must  consider  the  term  ' '  abjure,"  as  there  used, 
as  implying  a  total  abandonment  of  the  state;  a  departure  from 
the  state  without  the  intention  of  returning,  and  not  a  renuncia- 
tion of  one's  country,  upon  an  oath  of  perpetual  banishment,  as 
the  term  originally  implied. 

In  the  case  at  bar,  the  wife,  deserted  by  an  unfeeling  hus- 
band, seeks  an  asylum  for  herself  and  two  infant  children 
in  the  bosom  of  her  father's  family,  where  she  remains  until  his 
death.  Thus  cast  upon  the  world  with  her  helpless  offspring, 
without  protection,  and  it  may  be  without  the  means  of  support, 
she  sells  to  the  defendant  her  humble  patrimony  for  three  hun- 
dred dollars,  and  receives  the  note  in  suit  to  secure  the  pay- 
ment, and  this  transaction  occurs  more  than  five  years  from  the 
period  of  her  desertion.  The  defendant,  who  we  must  presume 
has  received  her  living,  now  that  he  is  sued  upon  the  note,  says 
he  ought  not  to  pay  it,  because  she  has  a  husband  who  may  re- 
turn and  claim  the  fund.  In  our  opinion,  the  husband  has  for- 
feited all  claim  to  it,  and  the  charges,  vrith  the  qualifications, 
given  by  the  court,  are  quite  as  favorable  to  the  defendant  as 
the  law  will  justify. 

Let  the  judgment  be  afi&rmed. 

Abanix>khent  by  Husband  Givino  Wife  Powebs  of  Fbmx  Sole. — ^Thia 
■abject  is  dlscoBsed  at  length  in  the  note  to  Arthur  v.  Broadnax,  37  Am. 
Deo.  710,  el  seq.  In  Yeatman  v.  BeUmaiUt  6  Lea  (Tenn.),  488,  it  was  decided 
that  where  a  hasband  is  dissipated,  lives  apart  from  his  wife,  and  contrihates 
nothing  to  her  support,  and  she  is  engaged  in  business  on  her  own  account, 
there  is  such  an  abandonment  as  to  enable  her  to  contract  and  sue  and  be 
sued  in  her  own  name.  And  in  Blumenberg  v.  Adams^  49  Cal.  308,  it  waa 
decided  that  a  wife  who  had  been  abandoned,  before  coming  to  that  state,  by 
her  husband,  who  had  never  been  in  California,  was  clothed  with  full  power 
to  contracti  sue,  and  be  sued  as  a  feme  sole. 


Stewart  v.  Nuckols. 

[15Al.ABAacA,226.] 

IzBcunoN  Issued  after  Death  of  Person  in  whose  Favob  the  judg- 
ment was  rendered  is  void,  and  the  purchaser  of  land  at  a  sale  under 
such  execution  takes  no  title. 

Trespass  to  try  title.  The  plaintiff  claimed  title  bj  yirtue  of 
a  sale  under  an  execution  issued  in  faTor  of  James  H.  Shorter, 
and  the  sheriff's  deed  of  the  land.    It  was  admitted  that  James 
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H.  Shorter  was  dead  at  the  time  when  the  execution  issaecL 
The  other  facts  appear  from  the  opinion. 

Cocke,  for  the  plaintiff  in  error. 

J.  E.  Belaer  and  O.  W.  Ounn,  contra. 

By  Court,  Collieb,  C.  J.  In  CoUingsioorfh  v.  Horn,  4  Stew. 
&  P.  237  [24  Am.  Dec.  753],  it  was  decided  that  where  a  writ  of 
fieri  facias  had  issued  against  the  estate  of  an  intestate  in  his 
life-time,  an  alias  and  pluries  might  be  issued  thereafter,  and 
personal  property  levied  on  and  sold  in  order  to  satisfy  the 
judgment:  that  the  first  writ  created  a  lien  which  the  retrospec- 
tion of  the  latter  continued  and  perfected.  In  fact,  the  seyeral 
writs  were  regarded  as  a  mere  continuation  of  the  process, 
which  was  necessary  to  complete  the  execution.  But  it  waa 
held  in  Lucas  v.  Doe  ex  dem.  Price,  4  Ala.  679,  that  that  decis- 
ion was  inapplicable  where  real  estate  was  the  subject  of  levy 
and  sale.  The  original  fi./a.,  it  was  said,  originated  no  lien 
upon  the  "  lands  and  tenements"  of  the  debtor,  that  it  can  not 
connect  itself  with  the  alias  BSid  pluries  for  the  purpose  of  show- 
ing their  regularity,  or  imparting  ^  them  an  energy  which  they 
do  not  intrinsically  possess.  "  The  judgment  itself  operates  a 
lien  upon  the  real  property;  that  is,  it  gives  a  right  to  have  that 
property  sold  in  order  that  it  may  be  satisfied.  By  the  death 
of  the  defendant,  his  lands  descend  to  his  heirs,  or  vest  as  he 
may  devise  by  will,  and  the  mandate  of  an  execution  which 
directs  the  sheriff  to  make  of  them  the  amount  of  a  judgment, 
must  be  wholly  inoperative  and  void.  In  fact,  such  a  writ 
could  never  be  executed  in  consequence  of  the  death  of  the  de- 
fendant, which  has  cast  his  estate  upon  other  proprietors." 

In  Mansony  and  Huriell  v.  The  V.  S.  Bank  et  al.,  ^  Ala.  785, 
it  is  intimated  in  no  equivocal  terms  that  a  fieri  facias  which 
requires  money  to  be  made  of  the  estate  of  a  deceased  defend- 
ant, although  it  be  an  alias  or  pluries,  following  an  original 
which  issued  in  the  life-time  of  the  defendant,  is  absolutely  void; 
and  if  such  process  is  executed,  it  will  be  regarded  as  a  nullity 
from  the  beginning,  so  that  a  purchaser  under  it  acquires  no 
title  as  against  heirs  or  devisees.  See  cases  there  cited;  also 
Erwin* 8  Lessee  v.  Dundas  et  aL,  4  How.  (XJ.  S.)  58;  Fryer  y. 
Dennis,  3  Ala.  264;  Cooper  v.  May,  1  Harr.  (Del.)  18;  Samuel 
V.  Zachery,  4  Ired.  L.  377;  Davis  v.  Helm,  3  Smed.  &  M.  17; 
Hubert  T,  Williams,  Walk.  (Miss.)  175;  Holloway  v.  Johnson,  7 
Ala.  660;  Wood  v.  Harrison,  1  Dev.  &  B.  L.  356;  Perkins  v. 
BaUinger,  1  Hayw.  367;  Dudley  v.  Strange,  2  Id.  12.     Though 
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the  plaintiff  should  die  within  a  year  and  a  day  after  he  has 
obtained  judgment,  his  personal  representative  can  not  have 
execution  against  the  defendant  without  a  scire  facias.  If  the 
defendant  die  within  that  period,  the  plaintiff  can  not  hare  a 
eleffU  under  the  statute  of  Westminster,  2  Charles,  18,  against  his 
lands  in  the  hands  of  his  heir  or  terre-tenant,  or  generally  any 
other  execution,  without  a  scire/acias  against  his  heir,  or  terre- 
tenant,  and  personal  representatiye.  The  rule  being,  that  where 
a  new  person  who  was  not  a  pariy  to  the  judgment,  or  recogni- 
zance, deriTes  a  benefit  by,  or  becomes  chargeable  to,  the  exe- 
cution, there  must  be  a  scire  facias  to  make  him  a  party  to  the 
judgment,  or  recognizance:  Jeffreson  v.  Morton  et  al.,  2  Saund. 
6,  note  1. 

In  Stymeis  et  al.  t.  Brooks,  10  Wend.  206,  it  was  decided  that 
land  can  not  be  sold  on  an  execution  issued  after  the  death  of 
the  defendant,  although  it  is  tested  as  of  a  day  previous  to  the 
death.  The  reasons  given  are,  that  a  new  party  is  affected  by 
the  execution,  and  there  would  be  a  discrepancy  between  it  and 
the  record,  and  indeed  there  is  no  authority  for  the  process. 
The  court  consider  the  English  doctrine  which  sanctioned  the 
testing  of  an  execution  of  a  day  previous  to  the  defendant's 
death,  so  as  to  give  it  a  retrospective  lien  upon  the  goods  and 
chattels,  and  say  that  it  never  had  any  application  to  an  execu- 
tion against  the  lands  of  the  debtor.  So  in  EUdreih  v.  Thomp' 
9on,  16  Mass.  191,  it  is  said  by  the  common  law,  all  proceedings 
in  a  suit  at  law  are  stopped  by  the  death  of  one  of  the  parties. 
If  either  of  them  die  before  judgment,  no  judgment  can  be 
entered;  if  after  judgment,  no  execution  can  issue.  No  author- 
ity was  known,  either  in  England  or  this  country,  for  issuing 
an  execution  where  a  party  to  the  judgment  was  dead,  and  if  an 
execution  issued  under  such  circumstances,  it  was  said  it ''  must 
be  considered  void." 

True,  in  Day  v.  Sharp,  4  Whart.  839  [84  Am.  Dec.  509],  it  was 
held,  that  an  execution  issued  in  the  name  of  the  plaintiff,  who 
is  dead,  without  substituting  his  personal  representatives,  was 
not  absolutely  void,  and  it  furnishes  a  justification  to  the  party 
who  caused  it  to  be  levied.  The  court  say,  that ''  in  case  of  the 
plaintiff's  death,  no  doubt  it  is  the  duty  of  the  party  who  issues 
process  of  execution,  to  substitute  the  name  of  his  executors  or 
administrators;  and  as  there  is  a  new  party,  to  issue  a  scire  facias. 
But  the  not  issuing  of  a  scire  facias  where  the  law  requires  it, 
has  not  per  se  been  considered  as  making  an  execution  void,  or 
the  pariy  issuing  it  a  trespasser."    The  court  seemed  to  assimi* 
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late  the  case  before  it  to  a  j^im  facias  sued  out  after  a  year  and 
a  day  after  the  rendition  of  the  judgment,  which  is  confessedly 
not  Toid,  but  merely  yoidable  by  some  direct  proceeding.  See 
Jeffreson  y.  Morton  et  al.,  2  Saund.  6,  notel;  Jackson  y.  Barilett^ 
8  Johns.  861.  It  is  further  said,  that ''  the  line  of  distinction 
has  not  been  accurately  drawn  as  to  all  the  cases  where  the  pro- 
cess is  merely  erroneous,  and  those  where  it  is  an  absolute 
nulliiy;  and  perhaps  each  case  must  depend  in  some  measure 
on  its  own  circumstances;  but  as  the  issuing  of  the  execution^ 
if  done  by  a  party  entitled  to  collect  the  money  upon  it,  is  rather 
a  defect  in  the  formal  mode  of  proceeding,  that  is  to  say,  the  use 
of  the  name  of  the  deceased  plaintiff,  instead  of  substituting 
executors  or  administrators,  and  issuing  a  scire  fadas^  than  a 
substantial  defect,  it  seems  to  me  on  the  authorities,  that  it  must 
in  such  case  be  considered  as  an  erroneous  proceeding,  not  an 
irregular  and  Yoid  one."  But  whether  the  execution  was  merely 
erroneous,  or  absolutely  yoid,  in  the  legal  sense  of  those  terms, 
it  was  said  to  be  a  sufficient  justification  for  the  party  causing 
it  to  be  issued,  when  sued  in  an  action  of  trespass,  as  well  as  for 
the  officer,  or  other  person  assisting  in  the  execution  of  it,  if  the 
party  aggrieved  did  not  cause  it  to  be  set  aside  before  the  insti- 
tution of  the  suit,  by  some  direct  proceeding.  The  case  last 
cited,  it  is  belieyed,  is  indefensible  in  principle,  so  far  at  least* 
as  it  maintains  that  an  execution  which  issues  in  fayor  of  a 
deceased  plaintiff  is  voidable  merely,  and  we  think  is  not  sus- 
tained by  authority.  The  analogy  of  such  an  execution  to  one 
sued  out  after  a  year  and  a  day  from  the  time  the  judgment  is 
rendered,  is  not  perceived.  In  the  latter  case,  a  satisfaction  of 
the  judgment  was  presumed  from  the  neglect  of  the  plaintiff  to 
enforce  its  payment.  Yet  in  such  case,  the  judges  held,  that  if 
the  execution  issued  without  a  scire  facias^  after  a  year  and  a 
day,  and  the  defendant  did  not  interpose  to  set  it. aside,  it  was 
an  implied  admission  that  the  judgment  was  unsatisfied,  and 
existed  in  full  force.  An  execution  issued  under  such  circum- 
stances, was  regarded  as  a  mere  irregularity,  which  it  was  com- 
petent for  the  party  defendant  to  waive:  Erwin's  Lessee  v.  Duiv- 
das  et  aL,  4  How.  (XJ.  S.)  68.  See  also.  Woodcock  v.  Bennet,  1 
Cow.  711  [13  Am.  Dec.  668];  Morton  y.  Croghan,  20  Johns.  106; 
Boyd  V.  Armstrong's  Heirs,  1  Torg.  40;  Overton  v.  Perkins,  10  Id. 
328;  Preston  v.  Surgoine,  Peck,  81;  Cartney  v.  Reed,  6  Ohio,  221; 
Battle  V.  BeHng,  7  Terg.  531  [27  Am.  Dec.  526]. 

The  argument  which  establishes  the  nulliiy  of  aji.fa.  against 
the  estate  of  a  deceased  defendant,  it  is  true,  does  not  in  term» 
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apply,  where  the  plaintiff  has  died  before  the  execution  issued, 
yet  we  think  the  same  consequence  results  from  the  death  of 
either  party.  It  is  a  legal  axiom,  that  to  authorize  a  court  to 
adjust  the  rights  of  parties,  and  to  render  an  operative  judg- 
ment between  them,  there  must  be  what  is  sometimes  called,  in 
technical  language,  an  actor  and  a  reti8,  or  in  other  words,  a 
controversy  conducted  by  a  plaintiff  and  defendant  having  an 
actual  existence,  no  matter  by  what  names  they  are  known.  If 
either  party  die  pe^idente  liie,  or  after  judgment,  the  proceeding 
either  abates  absolutely,  or  becomes  in  a  state  of  suspended 
animation;  in  the  latter  case,  the  law  has  in  most  instances  pro- 
vided a  remedy  by  which  renewed  vitality  may  be  imparted 
to  it,  and  the  suit  proceed  to  trial  and  judgment,  or  if 
judgment  was  rendered  while  the  parties  were  in  life,  the 
plaintiff  may  have  execution.  But  a  judgment  rendered  against 
either  party  after  his  death,  and  which  can  not  be  referred  by 
relation  to  a  day  previous,  is  a  nullity  which  will  not  sustain  an 
execution,  and  may  be  recalled  on  writ  of  error  coram  vobia: 
See  Holford  v.  Alexander,  12  Ala.  280  [46  Am.  Dec.  253],  and 
cases  there  cited;  Finney  v.  Ferguson,  3  Watts  &  S.  413;  Chreen" 
<mgh  V.  Fatton,  7  Watts,  336;  North  v.  Pepper,  20  Wend.  677; 
Jennings  v.  Ashley,  6  Ark.  128;  Foole  v.  Loomis,  Id.  110;  Stick' 
ney  v.  Davis,  17  Pick.  169;  Collins  v.  Prentice,  15  Conn.  423  [88 
Am.  Dec.  61]. 

If  a  sole  plaintiff  die  after  judgment,  we  have  seen  it  loses  its 
active  operation,  and  can  not  be  enforced.  It  will  not  do  to  say 
that  it  becomes  merely  voidable  at  the  election  of  the  defendant^ 
until  it  is  revived,  it  is  ineffectual,  and  will  not  furnish  a  war- 
rant for  an  execution  to  coerce  satisfaction  of  what  it  adjudges*. 
Its  life  is  suspended,  and  the  authority  which  it  gave  to  issue  an 
execution,  must  for  the  time  being  be  withdrawn — the  legal  or- 
der for  that  purpose  is  withdrawn,  and  until  it  is  renewed,  the 
judgment  stands  as  if  it  never  had  been  rendered:  Wingate  v. 
Gibson's  Eoe'r  et  al,,l  Murph.  492;  Wagnon  v.  McCoy's  Ex'r,  2 
Bibb,  198;  Buckner  v.  Terria,  Litt.  Sel.  Cas.  29  [12  Am.  Dec» 
269];  Newsom  v.  Newsom,  4  Ired.  L.  381.  This  conclusion 
seems  to  us  to  be  a  necessary  sequence  from  the  rule  which  re- 
quires real  parties  to  all  process,  whether  it  be  original  or  final; 
and  is  necessary  to  the  preservation  of  harmony  and  adaptation 
in  legal  principles — having  decided  that  an  execution  issued 
after  the  death  of  the  defendant  was  void,  we  can  not  with  pro- 
priety say,  that  the  plaintiff's  death  makes  it  voidable  merely.  The 
/./a.  being  void,  the  levy  and  sale  under  it  passed  no  title  to  tho 
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plaintiff,  a  purchaser;  consequentlj  his  deed  from  the  sheriff  was 
cightlj  adjudged  insufficient  to  pass  the  title  of  either  of  the 
defendants  in  execution.  This  view  is  decisive  of  the  case,  and 
^e  need  not  inquire  whether  the  bond  for  an  injunction  is  so 
framed  as  to  entitle  the  obligee  to  the  summaiy  remedy  provided 
t)j  statute.  We  have  but  to  add,  the  judgment  of  the  circuit 
court  is  affirmed. 

Cexlton,  J.,  not  sitting. 

ExscnnoN  dobs  not  Abate  bt  Death  of  Pladttiff,  after  a/./i.  has 
hecD.  levied;  but  a  vend,  ex,  may  issue:  Buchner  v.  TerrUl,  12  Am.  Dee.  268L 

EzBcnnoK  Issued  aftsb  Death  of  Plaintiff  is  voidable  only,  not  voldt 
Day  V.  Sharp,  34  Am.  Deo.  509. 


Ellis  v.  Ellis'  Adm'r. 

[15  Alabama,  296.] 

Devise  of  Testatob's  Entibe  Estate  to  his  Wife  '*RE00MiCENxnKC(  lo 
Heb,  at  the  same  time,  to  make  some  small  allowanoe,  at  her  oonvonienoe^ 
to  each  of  my  brothers  and  sisters;  say  to  each,  one  thousand  doUars,** 
does  not  create  a  trust  in  favor  of  the  brothers  and  sisters. 

Real  Estate  does  not  Pass  bt  Will  whose  execution  has  not  been  at- 
jfcested  by  witnesses. 

^iLL  filed  by  the  brothers  and  sisters  of  Harvey  W.  Ellis,  de- 
ceased, to  enforce  a  trust  alleged  to  have  been  created  in  their 
favor  in  his  vrill.  The  will  was  written  and  signed  by  the  tes- 
tator, but  was  without  witnesses  attesting  its  execution.  The 
bill  was  dismissed  for  want  of  equity.  The  other  facts  are 
stated  in  the  opinion. 

J^.  F.  Porter^  for  the  plaintiff  in  error. 

Orm(md  and  Fecky  for  the  defendant  in  error. 

By  Court,  Chilton,  J.  The  will  of  H.  W.  Ellis,  which  we  are 
called  upon  to  construe,  is  in  these  words:  "  The  state  of  Ala- 
biama,  Tuscaloosa  county.  Believing  it  to  be  the  duty  of  every 
one  to  make  a  disposition  of  their  estate  by  will,  I  hereby  give 
and  bequeath  imto  my  beloved  wife,  Catherine  M.  Ellis,  my 
whole  estate,  real  and  personal,  after  the  payment  of  my  just 
debts,  recommending  her,  at  the  same  time,  to  mxUce  some  smuM 
^cUowance,  at  her  convenience,  to  each  of  my  brothers  and  sis^ 
iers;  say  to  each,  one  thousand  dollars.  In  testimony  whereof, 
I  have  hereto  set  my  hand,  and  afiixed  my  seal,  this  fourth 
April,  1841."    Signed  by  the  testator,  but  not  attested  by  any 
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witness.  It  is  insisted  bj  the  complainants,  that  the  "words  ot 
the  "will  which  I  have  italicized,  create  a  trust  in  behalf  of  tha 
brothers  and  sisters,  and  the  bill  is  filed  upon  that  hypothesis. 
Did  Mr.  Ellis  intend  to  create  a  trust,  and  make  his  wife  a 
trustee  for  his  brothers  and  sisters  ?  It  is  certainly  true,  thai 
technical  language  is  not  necessary  to  the  creation  of  a  trust. 
It  is  fiufficient  if  it  clearly  appear  from  the  language  employed 
by  the  testator,  that  it  was  his  intention  to  create  a  trust;  for  tha 
intention  of  the  testator,  deducible  from  an  examination  of  tha 
whole  will  j  must  in  all  such  cases  be  the  pole-star  to  guide  us  ta 
a  correct  conclusion. 

The  counsel  for  the  plaintiflfs  in  error  has  referred  us  to  many 
authorities,  and  the  books  abound  with  cases,  showing  that  in 
interpreting  the  language  of  wills,  the  English  chancellors,  from 
an  early  day,  have  gone  great  lengths  in  creating  implied,  or 
oonstmctiTe  trusts,  from  mere  recommendatory  or  precatoiy 
words  of  the  testator.  These  cases  are  collected  and  commented 
on  by  the  able  commentator  on  equity  jurisprudence,  Mr. 
Justice  Stoiy,  2  Com.,  sec.  1068,  et  aeq.y  who  insists,  that  the 
doctrine  of  thus  construing  expressions  of  recommendation^ 
confidence,  hope,  wish,  and  desire,  into  positive  and  peremptory 
commands,  is  not  a  littie  difficult  to  be  maintained  upon  sound 
principles  of  interpretation  of  the  actual  intention  of  the  testator. 
**  It  can  scarcely  be  presumed,"  says  this  learned  author,  "  that 
every  testator  should  not  clearly  understand  the  difference  be- 
tween  such  expressions,  and  words  of  positive  direction  and 
command;  and  that  in  using  the  one,  and  omitting  the  other,  he 
should  not  have  a  determinate  end  in  view.  It  will  be  admitted 
on  all  sides,  that  where  the  intention  of  the  testator  is  to  leave 
the  whole  subject  as  a  pure  matter  of  discretion  to  the  good  will 
and  pleasure  of  the  jMirty,  enjoying  his  confidence  and  favor; 
and  where  his  expressions  of  desire  are  intended  as  mere  moral 
suggestions,  to  excite  and  aid  that  discretion,  but  not  absolutely 
to  control  and  govern  it;  there,  the  language  can  not  and  ought 
not  to  be  held  to  create  a  trust:"  2  Story's  Eq.,  sec.  1069. 

There  can  be  no  doubt,  but  that  if  we  must  follow  the  earlier 
English  adjudications  upon  this  subject,  the  words  in  this  will 
must  be  construed  as  creating  a  recommendatory  trust  in  favor 
of  the  complainants:  See  Massey  v.  Sherman^  Amb.  520;  Prevosi 
V.  Clarke,  2  Madd.  458;  per  Lord  Bedesdale,  Gary  v.  Gary,  2 
Sch.  &  Lef.  189.  According  to  these  decisions,  the  words  ''  de- 
sire," Moggridge  v.  Thackwell,  7  Ves.  36;  "will  and  desire," 
Jbrbes  V.  Ball,  3  Meriv.  437;  '*  request,"  Nowlan  v.  Nelligan,  1 
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Bro.  C.  C.  489;  "recommend,"  3Ialim  v.  Eeighley,  2  Ves.  333; 
Tibbits  V.  Tibbits,  19  Id.  666;  Eorwoody.  West,  1  Sim.  &  Stu. 
887,  and  the  like,  hare  been  considered  as  raising  a  trust,  and 
changing  a  legatee  into  a  trustee.  But  the  doctrine  of  the  iTng- 
ish  courts  of  chanceiy  is  to  some  extent  departed  from  by  the 
recent  decisions  of  that  country,  and  a  strong  desire  is  mani- 
fested to  give  to  such  words  their  natural  and  ordinary  signifi- 
cation and  effect. 

In  Sale  t.  Moore,  1  Sim.  534,  the  yice-chancellor  (Sir  A.  Hart) 
said:  ''  The  first  case  that  construed  words  of  recommendation 
into  a  command,  made  a  will  for  the  testator;  for  every  one 
knows  the  distinction  between  them."  See  also  a  similar  opin- 
ion by  Lord  Chief  Baron  Eichards,  in  Meredith  v.  Eeneage, 
Id.  542,  and  by  Lord  Eldon,  in  Wright  v.  Atkyns,  1  Ves.  &  B. 
815.  In  Knight  v.  Knight,  8  Beav.  148,  Lord  Langdale  said,  in 
speaking  of  the  creation  of  such  trust,  and  the  examination  of 
the  authorities  to  be  consulted  in  relation  to  them,  "  it  is,  un- 
fortunately, necessary  to  make  some  distinction  between  the  in- 
tention of  the  testator  and  that  which  the  court  has  deemed  it 
to  be  its  duty  to  perform;  for  of  late  years,  it  has  frequently 
been  admitted,  by  judges  of  great  eminence,  that  by  interfenng 
in  such  cases,  the  court  has  sometimes  rather  made  a  will  for 
the  testator,  than  executed  the  testator's  will  according  to  his 
intention,"  etc.:  See  2  Story's  Eq.,  4th  ed.,  455,  note  2;  Hill 
on  Trustees,  72.  In  Pope  v.  Pope,  10  Sim.  5,  it  was  held,  that 
a  gift  by  a  testator  of  the  capital  of  his  business  to  his  wife, 
**  trusting  that  she  will  act  justly  and  properly  towards  all  our 
children,"  was  the  expression  of  a  wish,  and  not  the  creation  of 
a  trust.  The  words  construed  as  creating  no  trust  in  Wright  v. 
Wright,  supra,  were,  "  I  trust  to  the  justice  of  my  successors  in 
continuing  the  estates  in  the  male  succession,  according  to  the 
will  of  the  founder  of  the  family."  In  a  recent  case.  Ex  parte 
Payne,  2  You.  &  Col.  636,  when  the  devise  was  to  the  testator's 
daughter,  "  as  some  reward  for  her  affection  and  unwearied  and 
unexampled  attention  to  him  during  his  illness  of  many  years," 
and  adding,  ''I  strongly  recommend  to  her  to  execute  a  settle- 
ment of  said  estate,  and  thereby  to  vest  the  same  in  trustees, 
for  the  use  and  benefit  of  herself  for  life,  with  remainder  to  her 
husband  and  his  assigns  for  life,  remainder  to  all  and  every 
the  children  she  may  happen  to  have,  if  more  than  one,  sharo 
and  share  alike;  and  if  but  one,  the  whole  to  such  one;  or  to 
such  other  uses  as  my  said  daughter  shall  think  proper;  to  th« 
intent  that  the  said  estate,  in  the  event  of  her  marriage,  may  be 
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effectually  protected  and  secured,"  it  was  held  the  daughter  took 
an  absolute  estate.  These  authorities,  with  many  others  which 
might  be  cited,  show  the  tendency  of  modem  decisions  in  Eng- 
land, not  to  extend  this  doctrine  of  implied  trust  from  precatory 
words,  but  to  go  back  as  far  as  may  be  consistent  with  the  cur- 
rent of  their  previous  adjudications,  to  what  I  humbly  conceiye 
to  be  the  true  rule  of  interpretation — that  is,  to  give  such  recom- 
mendatoiy  expressions  their  natural,^  ordinary,  and  familiar 
sense,  and  having  arrived  at  the  true  intention  of  the  testator, 
to  let  that  intention,  if  lawful,  be  the  rule  of  decision  in  the 
particular  case.  Thus  the  court  will  execute  the  will  of  the  tes- 
tator, and  not  by  a  forced  technical  construction  of  his  words, 
make  a  will  for  him. 

Applying  this  rule  of  interpretation  to  the  case  before  us,  we 
have  no  hesitation  in  pronouncing,  that  the  will  of  Mr.  Ellis 
does  not  create  a  trust  in  favor  of  the  complainant.  He  recom- 
mends to  his  wife,  to  whom  the  will  says  he  gives  his  entire 
estate,  to  make  some  small  advance,  at  her  convenience,  to  each 
of  his  brothers  and  sisters,  say  to  each  one  thousand  dollars. 
Now  it  does  seem  to  me,  that  an  ingenuous  mind  in  search  of 
truth,  being  required  to  ascertain  the  intention  of  the  testator , 
giving  to  the  language  employed  its  ordinary  sense,  would  at  once 
conclude,  that  the  testator  never  intended  the  thousand-dollar 
payment  to  each  of  the  complainants  as  an  imperative  command. 
If  he  intended  it  as  a  command,  why  did  he  not  use  appropri- 
ate language?  Why  not  directly  bequeath  to  them  the  money 
which  he  merely  recommends  his  wife  to  give  ?  If  he  designed 
to  fix  absolutely  the  amount  to  be  paid,  why  use  the  term  *'  a 
small  allowance  "  ?  If  such  allowance  was  not  intended  to  be  left 
discretionary  with  the  wife,  why  make  its  payment  depend  upon 
•'  her  convenience  "  ?  XJi)on  the  whole  will,  it  is,  I  think,  impos- 
sible to  resist  the  conclusion,  that  the  testator,  having  as  he 
supposed,  conferred  upon  his  wife  his  entire  estate,  both  real 
and  personal,  recommends  to  her  favorable  regard  his  brothers 
and  sisters,  to  incite  her  to  the  performance  of  a  moral  duty,  in 
making  to  them  a  small  allowance,  if  tiie  condition  of  his  estate, 
after  the  payment  of  his  debts,  would  render  it  convenient  for 
her  to  do  so.  The  construction  of  the  will,  as  contended  for 
by  the  complainants  in  their  bill,  would  most  manifestly  defeat 
the  intention  of  the  testator.  It  must  be  conceded,  that  his 
leading  object  was  to  make  a  provision  for  his  wife;  that  for  his 
brothers  and  sisters,  at  most,  formed  but  a  subordinate  consid- 
eration.    Now  for  want  of  being  witnessed,  the  will  is  ineffectual 
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to  pass  ihe  real  estate^  and  consequently  it  descends  to  the  com- 
plainants, who  sire  his  heirs  at  law.  If  then,  it  should  so  turn  out, 
that  after  the  payment  of  the  debts,  the  personal  property  should 
only  be  sufficient,  upon  a  forced  sale,  to  raise  the  funds  required 
to  pay  off  these  pecuniary  legacies,  the  wife,  who  as  we  have  said, 
was  doubtless  the  main  object  of  the  testator's  bounty,  ui 
stripped  of  all  the  property.  We  thus  allude  to  the  consequence 
of  such  construction,  not  that  the  hardness  of  the  case  should  in 
any  degree  tolerate  a  departure  from  principle,  but  to  show  thai 
such  interpretation  results  in  absurdity,  and  does  palpable  yio- 
lence  to  the  clearly  expressed  intention  of  the  donor. 

We  have  thought  it  due  to  the  importance  of  the  principle  in- 
volved, to  say  this  much,  as  it  is  for  the  first  time  presented 
before  this  court.  In  departing  from  the  earlier  English  authori- 
ties, we  are  not  wanting  in  respect  for  the  transcendent  learn- 
ing and  abilities  of  the  chancellors  who  delivered  the  opinions. 
We  only  refuse  to  follow  a  rule  of  construction,  which  many  of 
them  acknowledge  to  have  been  founded  in  error,  and  from 
which  they  would  gladly  have  receded  if  they  could.  That  they, 
upon  this  point,  have  erred,  but  confirms  the  declaration  in  the 
Book,  that  "  great  men  are  not  always  wise." 

The  view  we  have  taken  of  the  will  renders  it  unnecessary  to  in- 
vestigate the  other  questions  presented  by  the  record.  It  follows 
from  what  we  have  said,  that  the  chancellor  correctly  dismissed 
the  bill,  and  his  decree  must  be  affirmed. 


Attbstation  of  Will:  See  note  to  JoMneey  v.  Thome^  45  Am.  Dee.  442^ 
where  other  caaee  are  collected. 


Thompson  v.  Bondubant  and  ELino. 

[15  AfiAHAlfA,  840.] 
WhKBB  JuDOMXNT  is  RlNDEBBD  AGAINST  SeVXRAL  DbFENBANTS,  SoMS  OV 

Whom  Die  before  iBsnance  of  execution,  the  ezecation  may  issue  against 
them  all,  but  can  be  levied  on  the  goods  of  the  survivors  only. 

RZBOUnOK    MUST    COBBXSPOKD  WITH    JUDOMENT  A8  TO  THE    PaBTIE8»    And 

an  execution  issued  against  two,  when  the  judgment  is  against  one  oidy» 
will  be  quashed. 
Betobx  Bond  of  Administbatob  can  have  Fobcx  and  Effect  op  Judg- 
ment against  the  sureties  thereon,  the  bond,  the  rendition  of  the  decree 
against  the  administrator,  the  execution,  and  the  return  thereon  by  the 
sheriff  of  ''no  property,"  must  all  appear  of  record;  and  if  one  of  the 
sureties  dies  before  all  these  facts  appear  of  record,  the  bond  can  not 
have  the  force  and  effect  of  a  judgment  against  him. 
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EzxounoN  AGAINST  ScRETiES  OF  Administratob,  Somb  09  Whom  Dh 
before  the  judgment  against  them  is  rendered,  should  not  be  quashed, 
but  should  be  amended  by  striking  out  the  names  of  the  deceased 
sureties. 

Bhbbitf  Afpointed  Aduikistkator,  and  AssuMiNa  TO  Act  as  such  by 
reoeiving  assets,  is  estopped  from  denying  that  he  is  administrator, 
although  no  letters  ever  issued  to  him. 

Ebbob  to  the  county  court  of  Marengo.  An  execution  issued 
in  laTor  of  the  plaintiff  in  error,  from  the  orphans'  court  of 
liarengo,  against  James  M.  Bondurant,  late  sheriff,  and  virtuie 
officii  administrator  de  bonis  rum  of  Nicholas  Thompson,  de- 
ceased, on  a  decree  in  her  favor  as  one  of  the  distributees. 
The  sheriff  returned  the  execution,  **  no  property  found."  Sub* 
sequently  an  execution  issued  against  the  sureties  on  his  official 
bond.  A  motion  was  made  to  quash  this  execution  on  the 
grounds  mentioned  in  the  opinion.  The  other  facts  su&ciently 
appear  from  the  opinion. 

Manning,  for  the  plaintiff  in  error. 

Brooks  and  Byrd,  contra. 

By  Court,  Daboak,  J.    The  defendants  alleged  twelve  grounds, 
called  pleas  in  the  record,  why  the  execution  should  be  quashed. 
'  The  plaintiff,  by  way  of  demurrer  to  some,  and  by  motion  to 
strike  out  others,  insisted,  that  all  of  them  were  insufficient  to 
authorize  a  court  to  giant  the  motion.    The  court  decided  them 
all  to  be  insufficient  to  quash  the  execution,  except  the  first, 
second,  third,  and  eleyenth  pleas;  these  were  decided  to  be 
sufficient  in  law  to  quash  the  writ.    The  plaintiff  then  took 
issue  on  the  eleyenth  plea,  but  not  on  the  first,  second,  and 
third.    It  seems  that  a  trial  was  had  on  this  issue,  and  the  proof 
introduced  in  support  of  this  plea,  and  also  to  prove  it  untrue 
in  fact,  is  made  part  of  the  record  by  the  bill  of  exceptions. 
The  court  granted  the  motion,  and  quashed  the  writ,  and  there- 
fore, to  determine  whether  the  court  erred,  or  not,  we  must  ex- 
amine the  legal  sufficiency  of  the  first,  second,  and  third  grounds 
alleged  by  way  of  pleas,  and  also  must  determine  whether  the 
evidence  shows  the  elcTcnth  plea,  to  be  true  in  fact. 

The  first  ground  alleged  by  way  of  plea,  is,  that  Curry,  Esk- 
ridge.  Bains,  and  Lee,  four  of  the  securities  of  Bondurant,  as 
sheriff,  died  before  the  final  decree  of  the  orphans'  court  was 
rendered  against  him;  and  as  the  execution  purports  to  be 
issued  against  these,  as  well  as  against  the  other  securities, 
there  is  no  judgment  to  support  it.    The  rule  of  practice  is  well 
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settled,  that  if  a  judgment  be  rendered  against  two,  or  more, 
and  one  defendant  dies  before  execution  is  issued,  it  may  be 
issued  as  against  all  the  defendants,  but  can  be  levied  on  the 
goods  of  the  suryiyors  only,  and  is  in  fact  an  execution  against 
them  alone;  but  as  it  corresponds  with  the  judgment,  it  is 
regular,  and  can  not  be  quashed:  Johnston  t.  Lynch,  3  Bibb, 
334;  Davis  y.  ffelMy  3  Smed.  &  M.  17.  But  an  execution  must 
follow,  or  correspond  with  the  judgment  as  to  the  parties,  and 
if  issued  against  two,  but  the  judgment  is  rendered  against  one 
alone,  the  execution  will  be  quashed:  Commonwealth  y.  Fisher^ 
2  J.  J.  Marsh.  137.  Guided  by  these  rules,  it  is  only  necessar}' 
to  determine,  whether  the  bond,  on  which  the  execution  issued, 
had  the  force  and  effect  of  a  judgment  against  all  the  securities, 
against  whom  the  execution  purports  to  have  been  issued. 

When  a  final  decree  has  been  rendered  in  the  orphans'  court 
in  favor  of  a  distributee,  against  an  administrator,  and  an  exe- 
cution has  been  issued  thereon,  and  returned  no  property,  the 
bond  given  by  the  administrator,  has  the  force  and  effect  of  a 
judgment,  and  execution  may  issue  against  all  the  obligors: 
Clay's  Dig.  304.  The  bond,  the  rendition  of  the  decree  against 
the  administrator,  the  execution,  and  the  return  thereon,  no 
property  by  the  sheriff,  are  the  matters  of  record  constituting 
the  judgment;  and  all  the  facts  must  appear  of  record,  before 
the  bond  can  have  the  force  and  effect  of  a  judgment;  and  if 
one  of  the  securities  to  the  bond  die  before  all  these  facts  appear 
of  record,  the  bond  can  not  have  the  force  and  effect  of  a  judg- 
ment against  him;  because  no  judgment  can  be  rendered  against 
one  not  in  esse;  and  if  the  bond  did  not  have  the  force  and 
effect  of  a  judgment  against  these  securities,  at  the  time  of  their 
death,  nothing  subsequent  to  their  death  could  give  it  the  effect 
of  a  judgment  against  them.  As  the  first  plea  shows  the  death 
of  these  four  securities  before  the  decree  even  was  rendered 
against  Bondurant,  it  shows  that  there  was  no  judgment  against 
them  at  the  time  of  their  death,  and  consequently  the  execution 
does  not  correspond  with  the  judgment  as  to  parties.  But 
instead  of  quashing  the  execution,  because  it  did  not  corre- 
spond with  the  judgment  as  to  parties,  it  was  the  duty  of  the 
court  to  have  amended  it,  by  striking  out  the  names  of  those 
against  whom  the  bond  did  not  have  the  force  and  effect  of  a 
judgment,  during  their  life:  Cawihom  v.  Knight,  11  Ala.  679; 
Shcppard  ^.-MeUoy,  12  Id.  561.  The  court  therefore  erred  in 
holding  the  first,  second,  and  third  grounds,  alleged,  suiBcient 
in  la'w  to  quash  the  execution. 
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The  eleyenih  ground  alleged  why  the  execution  should  be 
quashed  is,  that  Bondurant  was  not  administrator.  The  evi- 
dence shows  that  Dunlap  had  been  appointed  administrator  in 
chief,  who  settled  his  accounts,  and  resigned,  but  no  resigna- 
tion in  writing  was  found  of  record.  The  minutes  of  the 
orphans'  court  show  an  order,  directing  letters  of  administra- 
tion to  be  issued  to  Bondurant,  as  sheriff.  It  was  shown  that 
he  was  sheriff,  and  under  this  order  received  the  notes  and 
accounts  that  had  been  collected  by  Dunlap,  and  gave  his 
receipt  for  them  as  administrator.  In  the  case  of  JSbsey  v. 
Brasher,  8  Port.  559  [33  Am.  Dec.  299],  it  is  said  that /'letters 
of  administration  are  but  the  evidence  of  the  authority  of  the 
administrator,  and  he  may  act  without  them,  if  the  record 
shows  his  appointment."  We  think  it  clear  that  if  the  orphans' 
court  orders  letters  of  administration  to  issue  to  one,  and  he 
complies  with  the  statute,  by  giving  bond,  and  then  assumes  to 
act  as  administrator,  that  neither  he  nor  his  securities  can 
object,  when  sued  on  their  bond,  that  letters  in  fact  did  not 
issue  to  him.  As  Bondurant  was  sheriff,  he  was  not  required 
to  give  a  new  bond.  His  official  bond  as  sheriff  became  his 
bond  as  administrator,  and  as  he  assumed  to  act,  under  the 
order  of  the  orphans'  court,  as  administrator,  and  received  the 
assets  not  administered  by  the  administrator  in  chief,  giving 
his  receipt  for  them  as  administrator,  he  is  estopped  from 
denying  that  he  was  administrator. 

These  are  the  only  questions  we  can  examine  on  this  record, 
and  our  conclusion  is,  that  the  court  erred  in  quashing  the 
execution,  but  should  have  overruled  it,  so  that  it  might  corre- 
spond with  the  judgment  as  to  parties. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Salb  is  not  Void  vor  Vabianob  bxtwsen  Judombnt  akb  ExxctnoN,  if 
tho  writ  corresponds  to  the  jadgixient  as  amendod  at  a  sabseqnent  term:  Bigg 
V.  Cook,  46  Am.  Deo.  462. 

ExxcTTTiON  AVTSB  Dkath  OF  DxFK2n>ANT;  See  Dibble  v.  Taylor,  42  Am* 
Dec  368,  note  371,  where  other  cases  aie  collected. 

Upon  Dkath  of  Joint  Jctdgiibnt  Dxbtos  Exeoution  should  Issini 
against  both  defendants  so  as  to  correspond  with  the  jndgment;  bnt  can  be 
enforced  against  the  snryivor  only:  Woodcock  v.  Bennett,  13  Am.  Deo.  568. 

Lbttsbs  of  ADimnsTBATioN  ABB  Mrrxlt  Evidxnob  of  the  authority 
oonferred  upon  the  administrator,  and  their  issoanoeneed  not  be  proved,  after 
the  proof  of  grant  of  administration:  EkUxoa  v.  SlUoU,  89  Am.  Dec  826. 
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COGBURN    AND    PoWELL   V.   SpENOE   AND    EUJOTT. 

[15  Alabama,  MO.] 

Bankruft  Act  of  1841  Merely  Arms  Bankrupt  with  Perfect  Defense 
against  all  debts  discharged  by  the  certificate  obtained  in  pursuance  of 
the  act,  but  it  does  not  restrain  the  creditor  of  such  bankrupt  from  suing 
him. 

Where  Creditor  of  Bankrupt  has  Reduced  his  Debt  to  Judgment, 
before  the  latter  receives  his  certificate  of  final  discharge,  he  is  not  com- 
pelled to  bring  suit  on  his  judgment  in  order  to  determine  whether  such 
certificate  is  a  bar  to  his  demand,  or  not,  but  he  may  have  ezecutioii 
issued  thereon,  subject,  however,  to  have  it  set  aside  or  quashed  on  the 
motion  of  the  bankrupt. 

BzBOUTiON  Issued  on  Judgment  against  Bankrupt,  rendered  before  ho 
received  his  final  discharge,  is  not  void,  but  only  voidable  at  the  instance 
of  the  bankrupt. 

Officer  is  Fully  Protected  in  Levying  an  Execution  which  is  void* 
able  only,  but  not  void. 

Voidable  Execution  Affords  Protection  to  Party  Causing  It  to 
Issue  until  it  has  been  avoided. 

Trover  by  the  plaintiffs  against  the  defendants  to  recover 
damages  for  the  conversion  of  certain  personal  property.  In 
1840  a  judgment  was  rendered  against  Cogbum,  upon  which  an 
execution  issued  in  1844  by  direction  of  defendant  Elliott,  and 
was  levied  by  Spence,  sheriff  of  Talladega  county,  upon  the 
property  in  question,  which  belonged  to  and  was  in  the  pos- 
session of  the  plaintiffs.  Cogbum  was,  in  1842,  declared  a 
bankrupt,  and  had  obtained  a  certificate  of  final  discharge,  and 
this  fact  was  known  to  both  defendants.  The  court  charged  the 
jury  that  these  facts  were  not  sufi&cient  to  maintain  the  action. 

Zr.  E,  Parsons  f  for  the  plaintiffs  in  error. 
Bice  qnd  Morgan^  contra, 

Daboan,  J.  When  this  cause  was  first  submitted  to  the  coturt, 
I  was  of  opinion  that  the  action  could  be  maintained  on  the  evi- 
dence contained  in  the  record.  Subsequent  refiection,  however, 
aided  by  the  argument  of  counsel,  has  satisfied  me  that  the  law 
is  otherwise. 

1.  The  bankrupt  act  does  not  intend  nor  in  any  manner  under- 
take to  restrain  a  creditor,  who  has  a  cause  of  action  against  a 
bankrupt,  from  suing  him,  although  the  bankrupt  may  have 
obtained  his  final  certificate  of  discharge.  It  only  gives  the 
bankrupt  a  complete  defense  against  the  cause  of  action  when 
sued.  The  language  of  the  act,  to  be  found  in  the  fourth  sec- 
tion, is:  ''And  such  discharge  and  certificate,  when  duly  granted, 
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^  fihaU  in  all  courts  of  justice  be  deemed  a  full  and  complete  dis- 

I  chaise  of  all  debts,  contracts,  and  other  engagements  of  such 

bankrupt,  whicb  are  provable  under  this  act,  and  shall  be,  and 
maj  be  pleaded,  as  a  complete  bar  to  all  suits  brought  in  any 
court  of  judicature  whatever;  and  shall  be  conclusive  evidence, 
of  itself,  in  fa^ror  of  such  bankrupt,  unless  impeached  for  fraud," 
etc.  That  the  -whole  scope  of  the  act  was  to  furnish  the  bank* 
rupt  with  a  complete  defense  to  suits  brought  against  him  is  still 
more  apparent  from  the  fact  that  the  certificate  is  not  a  bar  if 
the  debt  is  of  a  fiduciaiy  character,  or  if  the  discharge  be  obtained 
by  fraud.  The  act,  therefore,  only  intends  to  arm  the  bankrupt 
with  a  perfect  defense  against  all  debts  discharged  by  the  cer- 
tificate obtained,  in  pursuance  of  the  act.  The  creditor  may, 
however,  sue  on  his  demand,  otherwise  he  could  not  dispute  the 
bona  fides  of  the  certificate,  and  the  bankrupt  must  rely  on  his 
certificate  in  bar  of  the  suit. 

2.  But  if  the  demand  of  the  creditor  was  reduced  to  judgment 
before  the  certificate  was  granted,  the  act  does  not  compel  him 
to  bring  an  action  of  debt  on  the  judgment,  in  order  to  test  the 
question  whether  the  certificate  of  discharge  is  a  bar  to  his 
demand  or  not;  and  as  he  is  not  compelled  to  sue  again  on  his 
judgment,  he  may  proceed  with  his  suit  as  it  stood  before  the 
certificate  was  granted,  and  issue  his  execution,  at  the  risk, 
howcTer,  of  having  to  set  it  aside,  or  quashed,  by  an  application 
to  the  court  on  the  part  of  the  bankrupt.     This  seems  to  be  the 
natural  construction  of  the  act,  and  accords  with  decisions  made 
upon  this  subject.     In  the  case  of  Mabry  et  al.  v.  Hemdon,  8 
Ala.  848,  an  execution  issued  against  a  bankrupt,  who  had 
obtained  his  certificate;  he  filed  his  petition  for  a  supersedeas, 
and  set  up  his  certificate  in  bar  of  the  execution,  and  prayed  to 
have  it  quashed,  and  the  levy  made  by  virtue  of  the  suit  set 
aside.     The  plaintiff  impeached  the  certificate  for  fraud,  and 
filed  specific  allegations  of  what  the  fraud  consisted.    This  court 
held  that  the  plaintiffs  might  make  up  the  proper  issues  in  bar 
of  the  motion  to  quash  the  writ,  and  thus  by  the  validity  of  the 
certificate;  indeed,  all  the  decisions,  both  English  and  American, 
bold  that  the  creditor  who  has  obtained  a  judgment  before  the 
certificate  of  discharge  is  obtained  may  sue  out  execution  after- 
wards, and  the  remedy  the  bankrupt  has  is  to  move  the  court  to 
set  it  aside. 

3.  There  being  then  a  judgment,  to  which  there  are  proper 
parties,  and  upon  which  the  plaintiff  may  proceed  until  arrested 
by  the  act  of  the  bankrupt,  the  execution  issued  thereon  is  not  ab- 


) 
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Bolutely  void,  but  voidable  only;  that  is,  it  is  a  valid  writ  until 
the  bankrupt  shows  it  to  be  erroneous:  Tarlton  v.  Fisher,  2 
Doug.  671;  Wilmarth  v.  Burt,  7  Mete.  261,  Aldrich  v.  Aldrich, 
8  Id.  102;  Norris  v.  Levy,  2  W.  Bl.  1188;  Lister  v.  Mundell,  1 
Bos.  &  Pul.  426;  Sherwood  v.  Benson,  4  Taunt.  631. 

4.  The  execution  being  voidable  only,  and  not  void,  it  affordft 
a  full  and  ample  protection  to  the  officer,  who  merely  obeys  the 
mandate  of  the  law  in  executing  it.  The  books  not  only 
abound  with  decisions  to  this  effect,  but  I  have  found  no  case 
that  holds  a  contrary  doctrine. 

5.  It  is,  however,  urged  that,  though  the  writ  may  protect 
the  sheriff,  it  can  not  afford  protection  to  Elliott,  for  whose  use 
it  was  issued,  and  who  directed  the  levy  to  be  made.  The  cor- 
rect rule  on  this  subject  is,  that  if  the  writ  is  voidable  only,  and 
not  void,  it  will  afford  to  the  officer  executing  it  full  protection. 
It  also  affords  protection  to  the  party  issuing  it  until  it  is 
avoided. 

6.  When  the  defendant  has  caused  it  to  be  set  aside,  or  an- 
nulled, as  erroneous,  then  the  party  issuing  the  process  is  re- 
sponsible for  all  the  injury  resulting  to  the  defendant  from 
its  execution:  Day  v.  Sharp,  4  Whart.  339  [34  Am.  Dec. 
509];  Wilmarth  v.  Burt,  7  Mete.  257;  TarUon  v.  Fisher,  2  Doug, 
671. 

7.  It  has,  however,  been  urged,  with  much  force,  that  this 
construction  of  the  bankrupt  act  will,  or  may,  frequently  deprive 
the  bankrupt  of  that  full  protection  intended  to  be  secured  to 
him;  for  if  the  writ  is  voidable  only,  and  not  void,  and  the 
sheriff  should  sell  before  it  is  set  aside,  the  title  of  the  pur- 
chaser would  be  complete,  and  thus  the  defendant  divested  of 
his  property,  when  he  has  a  full  discharge  from  the  debt.  The 
answer  must  be,  that  the  act  designed  to  furnish  the  bankrupt 
with  a  full  defense  against  all  his  debts,  save  those  excepted  by 
the  act,  and  if  before  he  has  had  an  opportunity  to  make  this 
defense,  he  has  been  injured  by  the  act  of  the  plaintiff,  through 
the  medium  of  the  process  of  the  court,  the  law  will  give  him 
redress  by  way  of  damages,  after  he  has  shown  to  the  court  that 
the  process  is  erroneous,  and  has  obtained  a  judgment  setting 
it  aside.  Whether  a  purchaser  would  obtain,  however,  a  title 
to  property  sold  under  process  that  is  voidable,  after  it  has  been 
set  aside,  or  under  what  circumstances,  if  any,  his  title  would 
be  held  defective,  it  is  unnecessary  to  inquire. 

The  ruling  of  the  circuit  court  was  in  conformity  to  the  view 
here  taken,  and  the  judgment  must  be  affirmed. 
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CoLUEBy  C.  J.  I  concur  with  my  brother  Dargan,  that  an 
action  can  not  be  maintained  against  a  plaintiff  in  execution  at 
the  suit  of  the  defendant,  though  the  execution  was  voidable,  or 
perhaps  in  some  cases  void,  for  an  injury  resulting  to  the  latter 
by  its  enforcement,  until  the  process  has  been  avoided. 
Whether,  and  under  what  circumstances,  the  defendant  can 
maintain  an  action  in  the  case  of  voidable  process,  after  it  has 
been  set  aside,  is  a  question  which  does  not  now  arise  in  judg- 
ment, and  I  leave  it  to  be  considered  when  it  shall  be  directly 
presented  for  decision. 

Voidable  Pbocbss  Affords  Justificatiok  fob  Acts  Done  bt  Officbb 
rsDER  It:  Cody  v.  Quirm,  44  Am.  Deo.  75,  note  77;  Stevenson  v.  McLean^ 
42  Id.  434,  note  436;  SUiilt  v.  Page^  40  Id.  608;  Day  v.  Sharp,  34  Id.  609; 
Parker  v.   Wtdrod^  30  Id.  124,  note  129,  where  other  caM8  are  collected. 


Gebon  v.  Gebon. 

[15  AXABAXA,  668.] 

Piu>FiTs  OF  Labor  of  Slayb  Pledged  for  Patxxkt  of  Debt  most  he 
accounted  for  by  the  pawnee,  in  the  absence  of  an  agreement  to  the  con* 
trary;  and  if  such  profits  have  discharged  the  debt»  the  pawnor  it  en- 
titled to  the  poeseseion  of  the  slave. 

Detikde  to  recoTer  possession  of  a  female  slaye.    The  facts 
are  stated  in  the  opinion. 

<S^.  Parsons,  for  the  plaintiff  in  error. 

C.  C  Clay,jun,,  contra. 

By  Covirt,  Chilton,  J.  The  proof,  in  the  court  below,  was 
conflicting,  whether  the  defendant  in  error  was  the  absolute 
owner  of  the  slave  in  suit,  or  held  her  in  pledge  for  the  pay- 
ment of  four  hundred  and  fifty  dollars,  which  he  had  previously 
advanced  to  Solomon  Geron  to  redeem  her  from  a  person  to 
whom  Solomon  had  sold  said  slave.  We  are  informed  by  the 
bill  of  exceptions  that  shortly  before  the  institution  of  the  suit 
by  Jehu  Geron  against  the  plaintiff  in  error  for  the  slave,  the 
latter  called  upon  said  Jehu,  and  presented  two  orders  from  one 
Lewis  M.  Sumpter,  one  authorizing  him  to  demand  and  receive 
said  slave  from  Jehu  Geron,  the  other  demanding  payment  of 
the  hire  to  be  made  to  the  said  Simeon,  agreeably  to  an  arrange- 
ment made  between  Sumpter  and  Jehu.  What  the  agreement 
alluded  to  was,  neither  the  order  nor  the  proof  informs  us.  It 
however  appears  that  upon  a  presentation  of  the  orders  to  Jehu 
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Geron,  be  did  not  then  dispute  or  deny  the  right  or  title  of  said 
Sumpter  to  said  negro,  but  spoke  of  the  pawn  or  pledge  to  him 
of  said  slave  by  Sumpter,  and  requested  Simeon  Geron  not  to 
take  said  slave  away  until  he  had  seen  Sumpter  and  arranged 
the  four  hundred  and  fifty  dollars  with  him.  The  proof  show- 
ing that  Jehu  Geron  had  held  the  slave  from  1836  until  a  short 
time  before  the  commencement  of  the  suit,  and  that  her  hire  was 
worth  seventy-five  dollars  per  year,  it  was  insisted  that  the  hire  of 
the  slave  would  have  fully  paid  the  debt,  especially  as  the  money 
was  advanced  in  the  state  of  Tennessee,  and  the  rate  of  interest 
in  that  state  was  not  shown.  The  bill  of  exceptions  does  not 
purport  to  set  out  all  the  proof,  and  we  are  not  allowed  to  in- 
dulge in  presumptions  adverse  to  the  regularity  of  the  judg- 
ment. Assuming  that  the  plaintiff  below  was  a  pawnee,  the 
circuit  judge  charged  the  jury,  '*  that  if,  at  the  time  of  the  con- 
tract for  such  pledge  or  pawn  between  said  Sumpter  and  said 
Jehu,  no  time  was  specified  for  the  redemption  of  the  same,  and 
no  settlement  had  taken  place  between  them,  then  the  defendant 
was  not  authorized  to  take  said  slave  into  his  possession,  and 
the  plaintiff  would  be  entitled  to  recover." 

It  appears  from  the  proof  that  Simeon  Geron  held  the  slave 
for  Sumpter,  as  whose  agent  he  had  demanded  her  of  the  plaintiff 
below,  and  consequently  had  the  right  to  protect  his  possession 
by  setting  up  the  claim  of  his  principal:  Dunklin  v.  WUkins  ei 
oZ.,  5  Ala.  199.  The  charge  of  the  court  assumes,  that  if  no 
time  was  fixed  for  the  redemption  of  the  slaves,  by  the  contract 
between  the  parties,  and  no  settlement  had  been  made  between 
them,  the  plaintiff  was  entitled  to  recover.  This  charge,  under 
the  facts  proved,  was  manifestly  erroneous,  as  it  in  effect  withdrew 
from  the  jury  the  question,  whether  the  hire  of  the  slave  was 
not  adequate  to  the  complete  payment  of  the  debt  and  interest, 
for  which  she  was  put  in  pledge.  The  rule  seems  to  be  too 
firmly  settled  now,  to  be  doubted,  that  where  a  slave  is  pledged 
for  the  payment  of  a  debt,  the  profits  of  the  labor  of  such  slave 
are  to  be  accounted  for  by  the  pawnee,  in  the  absence  of  an  agree- 
ment providing  the  contrary :  Story  on  Bail.  232,  sec.  443.  And 
such  profits,  said  Mr.  Chancellor  Kent,  should  be  deducted 
fr:>m  the  debt:  2  Kent's  Com.  578,  579,  3d  ed.  If  the  debt  is 
discharged,  for  the  payment  of  which  the  lien  has  attached,  the 
property  is  discharged  of  the  incumbrance,  and  the  pawnor 
having  it  in  possession,  most  certainly  has  the  right  to  retain 
it;  but  if,  on  the  other  hand,  any  portion  of  the  debt  remains 
unpaid  and  no  tender  of  it  has  been  made  to  the  creditor. 
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he  has  the  riglit  to  a  judgment  restoring  to  him  the  pledge. 
We  of  <K>iir8e  intimate  no  opinion  upon  the  facts  of  the  case,  as 
to  whether  Jehu  Qeron  held  the  slave  absolutely  or  as  a  pledge. 
This  is  a  fact  to  be  ascertained  by  the  jury;  if  they  find  she  was 
pledged,  and.  there  was  no  contract  that  the  hire  should  be  set 
off  against  the  interest  of  the  debt,  then  they  should  determine 
whether   the    debt,  with  the  accruing  interest,  has  been  dis- 
charged "by  the  hire.    If  there  was  a  contract  thus  to  set  it  off, 
and  it  did  not  amount  to  a  device  to  avoid  the  usury  laws,  then 
{he  plaintiff  below  is  entitled  to  his  principal  debt,  without 
respect  to   the  hiring;    See  Harrsixm  v.  Hicks ^  1  Port.  423  [27 
Am.  I>ec.  638];  Earner  v.  ffarreU,  2  Stew.  &  P.  323.    We  think 
there  is  no  necessity  in  such  case  as  this  for  turning  the  parties 
round  to  a  court^of  equity,  as  is  insisted  by  the  counsel  for  the 
defendant  in  error,  in  order  that  the  defendant  may  redeem; 
fox  we  repeat,  if  he  has  paid  the  debt,  or  if  the  hire  has  eztin- 
guished  it,  and  the  party,  by  his  agent,  has  the  property  in  pos- 
tteasion,  his  legal  title  is  complete,  notwithstanding  the  plaintiff 
maj  have  a  bill  of  sale. 

Judgment  reversed  and  remanded. 


PuEDOXK  IS  Bound  to  Bestobb  Pledge  on  Patxxnt  or  Tms  Debt:  Sm 
Bieams  ▼.  Marsh,  47  Am.  Dec.  248,  note  252;  OUpin  ▼.  Eowell,  45  Id.  720^ 
note  731,  where  other  cases  are  collected. 


LmiiE  EI  AL.  V.  Kkox,  Adm'b. 

[15  ATiAIUMA,  676.] 

BzBCunoN  Issued  on  Decree  of  Orphans'  Court  against  Administba- 
TOR,  which  ia  not  made  returnable  to  a  regular  term  of  the  county  court, 
IB  void,  and  a  return  thereon  of  *'no  property"  will  not  authorize  the  isan- 
ance  of  an  execution  on  the  bond  of  the  administrator,  against  him  and 
his  sureties. 

Error  to  the  county  court  of  Sumpter.  The  plaintiff  in  error 
sued  out  a  supersedeas  against  the  defendants  in  error,  in  which 
tfaej  alleged  that  Eleanor  Enoz  and  Hiram  Steele  were  ap- 
pointed administrators  of  the  estate  of  John  C.  Knox,  deceased. 
On  a  final  settlement  of  the  estate,  a  judgment  in  favor  of  the 
defendant  in  error,  who  was  administrator  of  one  of  the  deceased 
distributees,  was  rendered  against  Steele  alone;  that  execution 
issued  on  this  judgment,  and  was  returned  by  the  sheriff,  **  no 
property;''  and  that  subsequent  to  such  return  an  execution 
issued  on.  the  administration  bond  against  Steele  and  the  plaint- 

Am.  Dxo.  Tol.  L— 10 
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iffs  in  error  as  the  securities  therein.  The  plaintiffs  in  error 
moTed  to  quash  the  last-mentioned  execution,  which  the  court 
refused  to  do,  and  gave  judgment  thereon  against  the  said 
plaintiffs  and  their  sureties  on  their  supersedeas  bond. 

Metcalfe^  for  the  plaintiff  in  error. 

HoUt  contra. 

By  Court,  Daboak,  J.  It  is  contended,  that  the  decree  against 
Steele,  alone,  on  which  execution  was  issued,  and  returned,  no 
property,  does  authorize  an  execution  against  the  joint  securities 
of  the  administrators,  for  the  reason,  that  by  joining  in  a  joint 
bond,  they  become  liable  for  the  acts  of  each  other,  and  both  are 
bound  to  protect  the  securities,  against  the  acts  of  each  other. 
The  bond,  however,  is  not  before  us,  and  we  can  not  pronounce 
an  opinion  upon  its  legal  effect.  It  may  however  be  said,  that 
the  authorities  referred  to  by  the  plaintiff's  counsel,  show,  that 
if  co-administrators  join  in  a  joint  bond,  they  are  liable  for  the 
acts  of  each  other,  and  both  bound  to  protect  the  joint  secu- 
rities from  the  consequences  of  the  acts  of  the  other:  Brazer  v» 
Clark,  5  Pick.  96;  Collins  v.  Carlisle,  7  B.  Mon.  15;  Clarke  v. 
State,  6  Gill  &  J.  288  [26  Am.  Deo.  576];  Brotten  v.  Bateman,  2 
Dev.  Eq.  115  [22  Am.  Dec.  732];  Babcock  v.  Hubbard,  2  Conn. 
636;  Hughlett  v.  Hughletl,  5  Humph.  453.  Whether  the  bond, 
however,  will  have  the  effect  to  make  each  co-administrator 
liable  for  the  acts  of  the  other,  will  depend  on  the  intention  of 
the  parties,  to  be  gathered  from  the  inshiiment  itself:  EOioU 
and  Perkins  v.  Mayfield  and  Wife,  4  Ala.  417.  The  orphans' 
court,  however,  erred  in  dismissing  the  supersedeas. 

To  entitie  the  plaintiff  to  an  execution  on  the  return  of  nvXla 
bona,  upon  one  issued  on  a  final  decree,  rendered  against  an 
administrator,  he  must  show,  that  he  has  not  only  obtained  a 
valid  decree,  but  that  a  valid  execution  has  been  issued  and 
returned,  "  no  property."  The  execution  issued  against  Steele, 
was  not  made  returnable  to  a  regular  term  of  the  county  court, 
but  to  a  day  appointed  by  the  orphans'  court:  such  an  execution 
is  void.  For  although  it  issues  on  a  decree  of  the  orphans' 
court,  it  must  be  made  returnable  to  the  semi-annual  term  of 
the  county  court:  Westmoreland  v.  Hale^  11  Ala.  127;  Oraham  S^ 
Abercromlyie  v.  Chandler,  12  Id.  829. 

The  judgment  of  the  county  court  must  be  reversed,  and  the 
cause  remanded. 

When  Bond  of  Administrator  has  Effect  of  Judgment  aoainbt  Eiff 
BuRETiES:  See  T^uwipson  v.  Bondurant,  ante,  130. 
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Maetin  v.  Branch  Bank  at  Deoatub. 

[IS  Alabama,  687.] 

Whsrb  Judgment  is  Rendered  against  Two  Defendants,  and  Onb 
Dies  before  execution  issues,  aa  execution  may  be  issued  and  levied  on 
the  lands  of  the  survivor  without  a  scire  facias. 

Bank  of  Alabama  may  Pubghase  Lands  Sold  under  Executions  in  its 
own  favor,  under  the  joint  resolution  of  the  general  assembly  of  Decem- 
ber 31,  1842. 

Tbbspass  to  tiy  title  to  lands.    In  1839  the  defendant  in  eiror 

obtained  a  judgment  against  William  G.  Martin,  Lewis  & 

DaYis,  and  Harris  &  Snodgrass,  on  which  execution  issued  and 

was  returned  unsatisfied.    Lewis  died  in  1840,  and  Davis  in 

1841.     In  1844  a  pluriea  writ  was  issued  and  placed  in  the 

hands  of  the  sheriff,  who  levied  on  the  lands  in  controversy  as 

the  property  of  William  G.  Martin.    The  lands  were  sold,  and 

a  deed  therefor  was  executed  to  the  defendant  in  error.    The 

court  charged  the  jury,  that  the  fact  that  Lewis  and  Davis  were 

dead  at  the  time  when  the  execution  under  which  the  lands 

were  sold  was  issued  did  not  render  the  execution  void  or 

invalidate  the  sale;  and  that  the  defendant  in  error  was  capable 

of  buying  and  holding  real  estate  sold  under  execution  issued 

on  a  judgment  in  its  favor. 

8.  Parsons  and  J.  Bobinson,  for  the  plaintiff  in  error, 

G.  G.  Glay,jun.,  contra. 

By  C!ourt,  Daboah,  J.  The  material  inquiry  in  this  case  is 
this:  If  a  judgment  be  rendered  against  two,  and  one  die  befoie 
execution  is  issued,  can  an  execution  be  issued  and  levied  on  the 
Jands  of  the  survivor,  without  a  set.  fa.,  and  by  a  sale  thereof » 
pass  the  title  to  the  purchaser  ?  By  the  common  law,  if  judg- 
ment was  rendered  against  two,  but  one  died  before  the  execu- 
tion issued,  nevertheless  the  plaintiff  might  sue  out  execution, 
and  have  it  levied  on  the  goods  of  the  survivor:  Bing.  on  Ex. 
135;  2Tidd,  1120;  HUdrethx.  Th(mps(m,  16  Mass.  193;  Johnston 
V.  Lynch,  8  Bibb,  334;  Erwin's  Lessee  v.  Dundas,  4  How,  (XJ.  S.) 
68.  The  execution,  however,  for  the  sake  of  conformity  with 
the  record,  issued  as  against  both;  but  was  in  law  an  execution 
against  the  survivor  only,  and  his  goods  alone  could  be  levied 
on  in  satisfaction  of  the  judgment.  But  if  the  judgment  was 
against  the  sole  defendant,  and  he  died  before  execution  was 
issued,  no  execution  could  be  issued,  without  a  scire  facias  to  his 
representatives.  These  are  the  general  rules  applicable  to  exe- 
cutions^ so  far  as  they  affect  the  goods  and  chattels  of  the  de- 
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fendants.  By  the  common  law,  lands  could  not  be  sold  at  all; 
for  the  payment  of  debts,  by  any  judicial  process,  and  the  ques- 
tion we  are  examining,  must  therefore  be  solved  by  a  proper 
construction  of  our  statutes,  subjecting  lands  to  the  payment  of 
judgments,  and  prescribing  the  mode  by  which  they  shall  be 
sold. 

By  the  act  of  1812  (Clay's  Dig.  205),  lands  are  made  liable 
to  all  judgments  and  decrees  rendered  by  any  court  of  record, 
and  the  clerks  are  required  to  frame  their  executions  accord- 
ingly. Under  this  act,  the  fi.  fa.  is  issued  against  the  goods 
and  chattels,  lands  and  tenements,  and  the  lands  are  equally 
liable,  under  this  process,  to  be  sold;  and  the  sale,  and  execu- 
tion of  the  sheriff's  deed,  will  pass  to  the  purchaser  a  fee-simple 
title.  Lands,  then,  are  liable  to  be  sold  for  the  payment  of 
debts  under  the  same  writ,  by  which  goods  are  sold;  and  the 
land  of  one  defendant  may  be  sold,  although  no  levy  or  sale  is 
made  of  the  land  of  the  other;  or  the  lands  of  both  may  be  sold, 
as  the  goods  of  one,  or  both  of  the  defendants  might  be,  at  the 
common  law.  It  may  w^U,  then,  be  asked,  if' lands,  in  this 
state,  are  liable  to  be  sold  under  execution,  by  the  same  writ,  by 
yirtue  of  which,  the  goods  are  sold,  and  the  goods  of  a  surviving 
defendant  may  be  sold  without  a  sci,  fa.,  why  deny  the  right  to 
sell  the  lands,  when  both  the  land  and  goods  are  liable  under 
the  same  writ,  to  be  sold  for  the  payment  of  the  debt?  If  the 
.  goods  of  the  survivor  can  be  sold  without  a  set.  fa.,  his  lands, 
'  which  are  placed  on  the  same  footing,  it  would  seem  might  be 
walso. 

Jt  is  true,  that  there  are  to  be  found  decisions  to  the  contrazy. 
In  the  case  of  Erwin's  Lessees  v.  Dundas,  4  How.  (XJ.  S.)  58,  it 
is  said,  that  if  one  defendant  die,  although  the  execution  may 
go  against  the  goods  of  the  surviving  defendant,  it  can  not  be 
legally  issued  against  his  lands,  unless  it  has  been  revived  against 
the  heirs  of  the  deceased  defendant.  Why  is  this  ?  Why  may 
not  the  plaintiff  proceed  against  the  land  of  the  survivor,  in  the 
same  manner  that  he  might  against  his  goods  ?  Both  are  equally 
liable  to  the  judgment:  both  may  be  sold  by  the  same  writ,  if  the 
other  defendant  is  in  life;  why  not,  if  he  is  dead?  No  answer, 
in  my  opinion,  can  be  given.  It  is  a  little  strange,  that  the  court 
did  not  notice  our  statute  law,  in  the  opinion  delivered  in  the 
case  referred  to.  The  land  in  that  case,  was  sold  under  our  law, 
and  the  validity  of  the  sale  did  not  depend,  so  much  on  the 
statute  law  of  Great  Britain,  as  it  did  on  the  local  law  of  Ala- 
bama; yet  the  reasoning  of  the  judge  is  drawn  entirely  from  ths 
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Btatate  of  Westminster,  2  Edw.  I.,  and  the  decisions  of  the 
English  courts  upon  that  statute,  without  noticing  the  marked 
difference  between  the  English  statute  and  our  own.  Here,  we 
sell,  absolutely  and  by  the  same  process,  goods  and  chattels, 
lands  and  tenements;  but  under  the  statute  of  Great  Britain, 
one  half  the  defendant's  land  was  extended  in  payment  of  the 
judgment.  If  the  judgment  was  against  two,  being  joint,  each 
defendant  had  the  right  to  insist,  that  one  half  of  the  land 
of  his  co-defendant  be  extended,  in  order,  that  the  burden  might 
be  lighter  on  him.  He  could  say,  the  charge  was  joint  on  the 
lands  of  both,  and  both  jointly  must  bear  the  burden.  But  if 
one  defendant  died,  before  execution  issued,  the  lands  descended, 
and  the  title  vested  in  the  heir.  He  had  the  right  to  show  cause 
(as  he  had  never  had  a  day  in  court)  why  the  judgment  was  not 
a  charge  on  his  land,  and  therefore  a  notice  or  scire faciaa  must 
issue  to  him  before  his  lands  c^uld  be  taken  in  execution.  The 
lands  of  the  surviving  defendant  being  chargeable  jointly  with 
the  lands  of  the  deceased' defendant,  and  he  having  the  right  to 
insist,  that  this  charge  should  be  equally  divided  between  them, 
the  plaintiff  in  execution  could  not  extend  his  land  without  a 
tci.  fa.  If,  therefore,  the  goods  of  the  survivor  were  not  sufB- 
dent  to  satisfy  the  debt,  the  plaintiff  could  not  proceed  by  his 
writ  of  elegit,  neither  against  the  heir  of  the  deceased  defendant, 
because  he  was  entitled  to  have  a  day  in  court;  nor  against  the 
Borviviug  defendant,  because  he  had  the  right  to  show  that  the 
land,  descended  to  the  heir  of  his  co-defendant,  was  jointly  lia- 
ble with  his  own,  to  pay  and  satisfy  the  charge.  Hence  arose 
{he  necessity  of  a  sci.  fa.  against  the  surviving  defendant,  before 
bis  lands  could  be  taken  in  execution.  But  under  our  statutes, 
judgments  are  joint  and  several,  and  executions  may  be  levied 
on  the  lands  of  one  of  the  defendants  alone,  without  levy  on  the 
lands  of  the  other,  as,  at  the  common  law,  they  could  be  levied 
on  the  goods  of  one  alone,  notwithstanding  the  other  had  goods 
liable  to  the  execution.  The  decisions,  therefore,  of  the  Eng- 
lish coiui»,  under  their  statute,  ought  not  to  be  adopted  here, 
as  ours  is  entirely  different  in  its  legal  consequences,  and  places 
lands  on  the  same  footing  with  personal  property,  in  reference 
to  the  payment  of  judgments;  that  is,  they  may  be  absolutely 
sold,  under  the  same  process,  and  a  perfect  title  passed  to  the 
purchaser:  and  the  land  of  one  may  be  sold,  though  no  levy  is 
made  on  that  of  the  other. 

It  thus  being  the  right  of  the  plaintiff  to  sell  the  land  of  one, 
without  reference  to  the  other,  as  at  common  law,  he  could  sell 
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the  goods  of  one,  without  making  any  levy  on  the  goods  of  the 
other.  I  can  not,  myself,  perceive  any  reason  for  a  sci,  fa. 
against  a  surviving  defendant,  for  it  would  answer  no  purpose, 
and  would  not  benefit  him.  The  case  of  Erwin's  Lessee  v.  Dun- 
das,  before  referred  to,  is  in  accordance  with  the  case  of  Wood- 
€Och  V.  Bennet,  1  Cow.  711  [13  Am.  Dec.  568].  That  case, 
however,  if  good  at  all  on  this  point,  must  depend  on  the  stat- 
ute law  of  New  York,  or  on  the  statute  of  2  Westminster,  if  it 
has  been  adopted  in  that  state.  The  whole  reasoning  of  the 
court  is  drawn  from  the  English  decisions  made  in  reference  to 
this  statute,  and  which,  of  course,  would  be  inapplicable  to  ours, 
differing  from  it,  as  it  does,  so  widely-in  its  terms.  It  is  siip- 
posed,  however,  that  we  have  heretofore  adopted  the  iiile  of 
construction  that  has  obtained  in  England,  and  seems  to  be 
recognized  in  New  York.  It  is  true,  we  have  held,  that  the  land 
of  a  deceased  defendant  could  not  be  sold,  under  execution 
issuing  after  his  death,  without  sci.  fa.  to  his  heirs.  This  is 
expressly  required  by  the  act  of  1828:  Clay's  Dig.  197.  But 
the  question  here  raised,  has  never  before  been  made  in  this 
court,  and  we  feel  bound  to  decide  it  upon  our  own  statutes,  and 
we  believe,  that  a  just  construction  of  them  warrants  us  in 
saying,  that  the  lands  of  a  survivor  may  be  sold  under  execution 
issued  after  the  death  of  a  co-defendant,  without  a  scire  facias. 
2.  The  other  question  presented  by  the  record,  that  the 
plaintiff  was  incapable  of  purchasing  real  estate,  is  fully  an- 
swered by  the  joint  resolution  of  the  general  assembly,  of  the 
thirty-first  of  December,  1842,  by  which  the  bank  was  author- 
ized to  purchase  under  executions  in  its  own  favor.  We  can  see 
no  error  in  the  record,  and  the  judgment  must  be  affbmed. 

Upon  Death  of  Joint  Debtor  Execxttion  should  Issue  against  Both, 
but  can  be  enforced  only  against  the  Buryivor:  See  Thompson  v.  BondurarUf 
tmte,  136,  and  note  thereto. 


HamttiTon  et  al.  v.  Adamb. 

[15  Alabama,  5W.] 
CouKT  OF  Chancery  can  not  Award  Injunction  against  Writ  of  Res- 
titution issued  on  a  judgment  in  forcible  entry  and  detainer,  althoof^ 
the  party  in  whose  favor  it  was  rendered  is  insolvent. 

Bill  filed  bythe  plaintiffs  in  error  against  the  defendant  in  eiTor, 
alleging  that  the  complainants  purchased  from  one  Chilton  cer* 
tain  lands,  and  received  from  him  a  bond  for  titles;  that  subse- 


Jan.  1849.]  Hamilton  v,  Adams.  151 

quently  the  complainants  went  on  the  land,  and  finding  Adams 
tiiereon^  who  had  taken  possession  without  shadow  of  title, 
they  peaceably  removed  his  goods  from  the  dwelling-house  on 
the  land,  and  entered  into  possession  of  the  room  from  which 
they  had  removed  the  goods;  that  Adams  thereupon  sued  them 
in  an  action  of  forcible  entry  and  detainer,  and  recovered  judg- 
ment against  them;  that  Adams  now  threatens  to  sue  out  a  writ 
of  restitution  against  them,  and  turn  them  out  of  possession, 
when  in  equity  they  are  the  only  parties  entitled  to  the  occu- 
pancy of  said  land;  that  they  have  made  valuable  improvements; 
that  Adams  is  a  mere  trespasser,  and  is  insolvent;  that  he  has 
committed  and  will  continue  to  commit  waste  on  it  by  cutting 
down  and  burning  the  timber;  and  that  Chilton  has  an  action 
of  trespass  to  try  titles  pending  against  Adams.  The  bill  prayed 
tliat  Adams  be  enjoined  from  proceeding  with  his  writ  of  resti- 
tution, and  also  from  the  commission  of  waste.  The  defendant 
answered,  denying  title  in  Chilton,  and  claiming  title  in  him- 
self; also  denying  his  insolvency  or  the  commission  of  waste. 
The  chancellor  dismissed  the  bill.  The  other  facts  appear  from 
the  opinion. 

Morgan,  for  the  plaintiffs  in  error. 

8.  F.  Bice^  contra. 

By  Court,  Collieb,  C.  J.  The  equity  of  the  complainant's 
bill,  so  far  as  it  seeks  to  stay  the  commission  of  waste,  is  per- 
haps defensible:  Lyon  et  aL  v.  Hunt  et  aL,  11  Ala.  295  [46  Am. 
Dec.  216].  But  in  respect  to  the  allegations  that  the  complain- 
ants are  bona  fide  purchasers  from  the  patentee  of  the  land  in 
controversy,  and  hold  his  bond  for  a  title,  that  the  defendant  is 
insolvent,  and  will  cause  them  to  be  dispossessed  under  a  judg- 
ment he  has  recovered  against  them,  in  a  proceeding  for  a  forci- 
ble entry  and  detainer,  unless  restrained  by  injunction,  they 
furnish  no  warrant  for  the  interposition  of  equity.  The  pro- 
ceeding for  a  forcible  entry  and  detainer  is  a  civil  remedy  under 
our  statutes,  intended  to  restore  a  person  to  the  possession  of 
lands  which  have  been  tortiously  entered  upon  and  detained 
with  force  or  strong  hand.  It  is  instituted  by  a  complaint,  ad- 
dressed to  a  justice  of  the  peace,  and  the  trial  is  by  jury.  If  a 
verdict  is  found  for  the  defendant,  judgment  shall  be  rendered 
thereon,  with  costs;  and  the  justice  shall  issue  a  writ  of 
restitution,  directed  to  the  sheriff,  "  to  cause  the  complainant  to 
be  reseised,  or  repossessed;"  also  to  make  the  costs,  etc.  Aftet 
judgment,  the  proceedings  may  be  removed  before  the  circuit 
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cotirt  of  the  county  in  "which  they  haye  taken  place.  It  is  ex- 
pressly declared,  that  the  judgment  shall  be  a  bar  to ''  an  action 
of  trespass  or  other  action  against  the  aggressor  or  party 
offending."  Farther,  the  estate  or  merits  of  the  title  shall  in 
no  wise  be  inquired  into  on  any  complaint  for  a  forcible  entry 
and  detainer,  etc. :  Clay's  Dig.  250-263. 

The  object  of  these  statutes  was  to  afford  a  summary  and 
cheap  remedy  for  the  party  aggrieved,  and  to  preserve  the  peace 
and  harmony  of  society,  by  preventing  persons  who  have  con- 
flicting titles  to  the  same  lands  from  redressing  their  supposed 
grievances  in  defiance  of  the  law.  We  have  seen  it  is  provided 
that  the  title  shall  not  be  inquired  into— the  only  question  be- 
ing, who  was  in  possession,  and  how  that  possession  was  lost. 
It  is  therefore  immaterial  how  perfect  a  man's  title  may  be,  if 
he  enters  upon  the  possession  of  another  who  has  no  title  what- 
ever, by  violence,  he  .can  not  protect  himself  against  the  pro- 
ceeding for  a  forcible  entry  and  detainer:  Davidson  v.  PkiUips,  9 
Terg.  93  [80  Am.  Dec.  398];  ChUdresa  v.  Black,  Id.  317;  Turner 
V.  Lumbrick,  Meigs,  12;  Childress  y.  McOehee,  Minor,  131;  Ward 
V.  Leiois,  1  Stew.  26;  LscoUy.  Stewart,  2  Id.  474;  Wright  y.  MuX-^ 
lens,  2  Stew.  &  P.  219 ;S'inyfeton  v.  Finley,  1  Port.  144;  Cunningham 
V.  Cfreen,  3  Ala.  127;  Clark  v.  StringfeUow,  4  Id.  353;  McEae  v. 
imman  €tal,6  Id.  486. 

The  purpose  of  the  statutes  being  to  redress  the  party  whose 
possession  has  been  invaded,  and  to  place  both  parties  in  the 
same  situation  they  respectively  occupied  previous  to  the  com- 
mission of  the  grievance,  it  is  not  competent  for  a  court  of  chan- 
cery to  interpose  by  injunction,  and  arrest  the  execution  upon 
the  allegation  of  the  plaintiff's  insolvency.  The  exercise  of  such 
a  jurisdiction  would  defeat  the  design  of  the  legislature,  and  be 
an  interference  above,  or  in  despite  of  the  law.  If  the  defend- 
ant had  not  intruded  upon  the  plaintiff's  possession,  but  for  the 
purpose  of  vindicating  his  title,  had  resorted  to  an  action  of 
trespass  or  ejectment,  he  could  not,  l^  the  action  of  any  tribunal, 
compel  the  parly  in  possession  to  give  security  for  the  payment 
of  such  damages  as  might  be  recovered.  It  is  difficult,  then,  to 
perceive  any  ground  upon  which  he  can  indirectly  effect  thai 
object  by  being  maintained  in  his  possession,  and  thus  prevent- 
ing the  defendant  from  receiving  the  rents  and  profits  of  the 
land,  which  furnish  the  cause  and  criteria  of  the  damages.  He 
must  submit  to  repair  the  wrong  which  the  verdict  and  judgment 
ascertain  he  has  committed,  and  assert  his  title  in  the  legal  mode. 

In  Dedman  v.  Smith  etal.,2  A..K.  Marsh.  260,  it  was  decided 
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that  a  successful  plaintiff  in  a  warrant  of  forcible  entry  and  de- 
tainer, should  not  be  restrained  from  having  restitution,  because 
the  defendant  has  recovered  a  judgment  in  ejectment  for  the 
premises.  So  it  has  been  held  that  a  court  of  chancezy  can  not 
rightfully  award  an  injunction  against  a  writ  of  restitution,  upon 
a  conviction  of  forcible  entry  and  detainer:  EamiUon  v.  Hen 
driafs  Heirs,  1  Bibb,  70;  see  also  McQwire  v.  Stewart ^  1  T.  B. 
Mon.  190.  The  case  of  As^iJby  v.  Kiger  et  al.,1  Gilm.  (Ya.)  153, 
is  unlike  the  present.  There,  it  was  determined  that  a  court  of 
equity  has  jurisdiction  to  stop  proceedings  at  law  to  reverse  a 
judgment  on  a  writ  of  forcible  entry,  in  which  a  second  writ  of 
restitution  had  been  granted — the  first  being  lost,  without  any 
fault  in  the  complainant.  This  was  certainly  a  very  singular 
case,  depending  upon  facts  peculiar  to  itself,  and  the  reasoning 
upon  which  the  opinion  of  the  court  rests,  is  so  entirely  foreign 
to  the  question  before  us,  that  we  will  not  attempt  to  recapitu- 
late it.  The  citation  from  14  Yin.  Ab.,  tit.  Injunction,  merely 
states  that  the  lord  chancellor  showed  the  compiler  a  note  of  a 
cause  in  chancery  of  20  Henry  YlU.,  by  which  it  appeared  that 
an  injunction  issued  to  restrain  the  prosecutor  not  to  pay  resti- 
tution upon  an  indictment  of  forcible  entry.  But  it  is  difficult 
to  perceive  why  it  was  necessary  for  the  defendant  in  the  last 
case  to  resort  to  chancery  to  protect  his  possession;  for  it  is  said, 
that  the  court  of  king's  bench  has  such  a  discretionary  power 
over  the  subject  from  an  equitable  construction  of  the  statutes, 
that  if'  a  writ  of  restitution  shall  appear  to  have  been  illegally 
awarded  or  executed,  that  court  may  set  it  aside,  and  grant  a  re- 
restitution  to  the  defendant:  4  Bac.  Ab.,  tit.  Forcible  Entry  and 
Detainer,  letters  F.  and  G. 

Although  we  have  seen  that  the  bill  might  be  sustained  in 
respect  to  the  waste  alleged  to  have  been  committed  and  contem- 
plated, yet  the  case  is  not  even  to  this  extent  made  out  by  the 
proof.  The  defendant  does  not  admit  the  legal  title  of  the  ven- 
dor under  whom  the  complainants  profess  to  claim,  or  the  equita- 
ble title  they  assert  in  virtue  of  their  purchase,  but  requires  them 
to  prove  it.  The  only  evidence  upon  these  points  is  the  patent 
from  the  United  States  to  their  vendor.  It  was  incumbent  on  the 
complainants  to  have  shown  their  right  to  file  a  bill.  This  could 
only  be  done  by  proof  of  the  title  they  allege;  in  the  absence  of 
such  evidence  it  is  clear  that  they  are  not  entitled  to  the  relief 
they  seek.  This  view  relieves  us  from  further  considering  the 
defense;  and  we  have  only  to  declare  that  the  decree  is  affirmed* 

Cmi/roK,  J.,  not  sitting. 
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Doe  ex  dem.  Nigkles  v.  Haskens. 

[16  AjulbaMa,  619.] 

Whkae  Law  Pbescribiito  Period  of  Prescbiption  is  Chakgsd  befora 
the  preBcription  is  completed,  the  past  becomes  effaced,  and  the  substi- 
tuted law  determines  the  time  that  bars  a  recovery. 

BoMD  roB  Title  to  Lakd  Invests  the  Obuoeb  with  Mere  Eqxtitablb 
Title,  which  he  can  not  set  up  as  a  bar  to  a  recovery  in  ejectment, 
although  he  is  in  the  actual  possession  under  the  bond. 

Land  in  Adverse  Possession  of  Another  mat  be  Sold  under  Exe- 
cution, and  by  such  sale  all  the  title  of  the  defendant  in  execution  pasiiw 
to  the  purchaser. 

Defendant  in  Execution,  Who  has  Given  Bond  for  Titlb,  still  holds 
the  legal  title,  which  may  be  sold  and  conveyed  by  the  sheriff,  and  if  so 
sold  and  conveyed,  a  subsequent  deed,  though  intended  to  fulfill  the 
condition  of  the  bond,  is  wholly  ineffectual  as  against  the  purchaser  at 
the  sheriff's  sale. 

Ejectmekt  by  the  plaintiff  against  the  defendant  in  error. 
The  plaintiff,  at  the  trials  offered  in  evidence  a  judgment,  in  favor 
of  his  lessor,  against  one  Dudley;  an  execution  issued  thereon, 
and  a  sale  and  deed  by  the  sheriff;  also,  a  United  States  patent 
to  Dudley.  The  defendant  proved  a  bond  for  title,  executed  to 
him  by  Dudley;  payment  of  the  purchase  money,  and  possession 
by  him  under  the  bond;  also,  a  deed  from  Dudley.  This  deed 
was  not  executed  until  upwards  of  six  years  after  the  date  of 
the  sheriff's  deed  offered  by  the  plaintiff.  The  court  gave  the 
following  charges  to  the  jury:  1.  That,  if  the  defendant  had 
been  in  quiet  possession  of  the  land  since  the  date  of  the  bond, 
his  possession,  coupled  with  the  bond,  was  sufficient  to  defeat 
the  title  of  the  plaintiff,  and  they  must  find  for  the  defendant; 
2.  That,  if  the  deed  was  executed  in  pursuance  of  the  bond,  the 
defendant  had  a  right  to  recover.  The  other  facts  appear  from 
the  opinion. 

MorriSy  for  the  plaintiff  in  error. 

No  counsel  for  the  defendant  in  error. 

By  Court,  Collier,  C.  J.  1.  The  first  chaige  to  the  jury  veas 
doubtless  induced  by  the  supposition  that  more  than  ten  years 
having  elapsed  previous  to  the  institution  of  the  suit,  after  the 
execution  of  the  bond  to  convey  title  and  the  defendant's  pos- 
session under  it  commenced,  the  act  of  February,  1843,  oper- 
ated a  bar  to  a  recovery.  The  second  section  of  that  statute  is 
as  follows:  ''All  actions  for  recovery  of  lands,  tenements,  or 
hereditaments  in  this  state,  shall  be  brought  within  ten  years 
after  the  accrual  of  the  cause  of  action,  and  not  after:  provided. 
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that  five  years  be  allowed  under  both  sections  of  ibis  act,  for 
infants^ /ernes  covert,  insane  persons,  and  lunatics,  after  the  ter- 
mination of  their  disabilities  to  bring  suits."  By  the  proviso  to 
the  first  section,  it  is  declared,  **  that  no  suit  shall  be  barred  by 
the  operation  of  this  act,  within  five  years  from  its  passage:" 
Clay*s  Dig.  329,  sees.  92,  93.  In  Henry  and  Wife  et  dl,  v.  Thorpe 
etal.,  14  Ala.  103,  we  considered  the  act  referred  to,  in  connec- 
tion with  the  pre-existing  enactments,  and  said,  that  the  weight 
of  authority  maintains, ''  that  it  is  competent  for  the  legislature 
to  modify  the  terms  of  prescription  at  pleasure,  and  where  the 
prescription  has  not  been  completed  when  the  law  was  changed, 
the  past  shall  be  effiused,  and  the  substituted  law  shall  determine 
the  time  that  bars  a  recovery."  It  was  added,  that  upon  any 
change  of  the  law  in  this  respect,  it  was  allowable  ''to  make 
such  special  provisions  as  are  deemed  expedient,  but  if  a  con- 
trary intention  is  not  manifested,  the  entire  term  prescribed  by 
the  new  law,  must  elapse  after  it  takes  effect,  before  the  pre- 
scription is  complete." 

It  is  unnecessary  to  consider  whether  the  proviso  to  the  first 
section  will  not  apply  to  the  second  also:  for  however  this  may 
be,  not  even  five  years  from  the  passage  of  the  statute  had 
elapsed  before  the  present  suit  was  commenced,  and  it  is  there- 
fore clear  that  it  could  not  be  invoked  as  a  bar  to  the  action. 
The  bond,  at  most,  could  only  invest  the  defendant  with  a  mere 
equitable  tiUe,  which  a  count  of  chanceiy  would  perfect,  by  en- 
forcing a  specific  execution  of  the  contract,  and  such  title  can 
not  be  set  up  as  a  bar  to  a  recovery  in  ejectment:  Chapman  v. 
OlasseU,  13  Ala.  50  [48  Am.  Dec.  41];  Agricultural  Bank  v.  Bice^ 
4  How.  (U.  S.)  225;  BriUon  v.  Bidgely's  Lessee,  4  Har.  &  M.  507; 
MaUhews  v.  Ward,  10  Gill  &  J.  443. 

2.  The  second  charge  assumes,  that  if  the  deed  was  executed 
in  pursuance  of  the  bond,  that  the  defense  was  complete.  We 
have  seen,  that  the  bond,  and  possession  imder  it,  can  not  avail 
the  defendant,  at  law,  and  the  question  is,  whether  the  deed, 
which,  in  form,  professes  to  convey  all  the  tiUe  of  the  defend- 
ant, can  prevail  against  the  purchaser  at  the  sheriffs  sale. 
There  can  be  no  question  that  the  reason  of  the  law  which  in- 
hibits the  sale  of  land  in  the  adverse  possession  of  another  per- 
son, who  claims  the  titie,  does  not  apply  to  sales  made  under 
the  authority  of  the  law;  consequentiy,  it  has  been  often  held, 
that  land  in  such  a  condition  may  be  sold  tmder  execution,  and 
all  the  title  of  the  defendant  in  execution  passes  to  the  pur- 
chaser: 4  Kent's  Com.,  4th  ed.,  347,  n.  4;  Kelly  v.  Morgan^  8 
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Terg.  437;  Frizzle  v.  Veach,  1  Dana,  211;  Violeii  v.  Violeit,  2  Id. 
824.  The  reason  of  the  rule  which  exempts  from  levy  and  8ale» 
personal  property  in  the  possession  of  a  third  person,  under  a 
bona  fide  claim  of  property,  is  alike  inapplicable:  Wier  v.  Davis 
and  Humphries,  4  Ala.  442;  Hortan  v.  SnMh,  8  Id.  73  [42  Am. 
Deo.  628]. 

The  defendant  in  execution,  at  the  time  the  land  in  question 
was  sold,  had  not  executed  a  deed  pursuant  to  his  bond,  and 
consequently  had  a  legal  title  which  might  be  sold  and  conveyed 
by  the  sheriff:  Clay's  Dig.  205,  sees.  16, 17;  350,  sec.  31.  By 
such  a  sale  in  this  case,  the  lessor  of  the  plaintiff  was  invested 
with  all  the  title  of  the  defendant  in  execution.  Upon  this 
assumption,  which  is  but  a  sequence  from  the  law  as  we  have 
stated  it,  we  think  it  must  follow,  that  the  defendant's  vendor 
was  incapacitated  from  performing  his  contract  by  making  an 
operative  conveyance  as  against  the  plaintiff  in  execution;  and 
that  the  deed,  though  intended  as  the  fulfillment  of  the  condi- 
tion of  his  bond,  was  wholly  ineffectual  as  against  the  purchase! 
at  the  sheriff's  sale.  The  premises  we  have  laid  down  are  well 
supported,  and  the  conclusion  seems  to  us  to  be  the  obvious  re- 
sult. The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded. If,  however,  the  defendant  has  equitable  rights,  a 
court  of  chanceiy  can  protect  them,  and  perfect  his  title. 

Legal  Ttixe  Only  Recognized  in  Ejectment:  See  Smiih*8  Lessee  ▼• 
Hunt,  42  Am.  Dec.  201;  Casey's  Lessee  v.  Inloes,  39  Id.  658,  note  687;  Bi^- 
nets  V.  Lewis*  Ex*rs,  '30  Id.  613. 

Interest  of  Vendee  having  Title  Bond  Only  is  not  Subject  to  Sale 
nnder  execution,  unless  all  the  purchase  money  has  been  paid:  Harmon  v, 
Jarnus,  45  Am.  Dec.  296,  note  299,  and  cases  cited;  Skate  v.  Harder,  24  Id. 
427>  note  436,  where  other  cases  are  collected. 

Land  Which  Defendant  in  Execution  has  Contracted  to  Contit 
is  not  exempt  from  the  lien  of  the  writ:  Million  v.  liiley,  25  Am.  Deo,  149. 


Carter  v.  Darby. 

[15  Alabama,  896.] 

Adxisrions  or  Declarations  Which  have  not  been  Acted  on  bt 
Others,  nor  been  productive  of  injury  to  them,  do  not  preclude  the  partj 
making  them  from  showing  the  truth  to  be  to  the  contrary. 

Actio V  aT  Law  must  be  Brought  in  Name  of  Him  to  Whom  Promisb 
IS  Made,  or  in  whom  the  legal  right  of  action  exists. 

Absumpsit  for  money  paid,  laid  out,  and  expended,  and  also 
for  monej  had  and  received.     On  the  trial,  it  appeared  that  th« 
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plainti£F  and  defendant  and  two  others  were  suretieB  on  a  note 
for  five  hundred  dollars,  for  one  White,  which  was  given  to  the 
Branch  Bank  at  Montgomery.  After  the  maturity  of  the  note. 
White  made  a  parol  contract  with  defendant  Darby  for  the  sale 
of  certain  land,  in  consideration  of  which  the  defendant  agreed 
to  pay  four  hundred  dollars  on  the  note.  The  defendant  told 
Boyd  and  Stewart,  the  other  sureties,  that  he  had  bought  the 
land,  and  was  to  pay  four  hundred  dollars  on  the  note.  At 
the  time  of  said  parol  agreement.  White  was  insolvent.  The 
court  charged  the  jury  that  the  contract  of  sale  was  void,  and 
did  not  bind  the  defendant  to  pay  the  four  hundred  dollars. 
It  also  charged  them  that  the  defendant  was  not  estopped  from 
alleging  that  the  sale  was  void,  unless  he  had  made  the  promise 
to  ttie  plaintiff  to  pay  the  four  hundred  dollars.  The  other 
facts  appear  from  the  opinion. 

Bufordf  for  the  plaintiff  in  error. 
Harris,  contra. 

By  Court,  Dabotak,  J.  It  may  be  conceded,  that  inasmuch  as 
the  defendant  had  abandoned  the  possession  of  the  land,  the 
contract  was  annulled,  as  it  was  not  reduced  to  writing:  and  if 
the  suit  was  in  the  name  of  White,  the  vendor,  on  the  promise 
to  pay  four  hundred  dollars,  a  recovery  could  not  be  had.  But 
it  is  contended,  that  the  admissions  made  by  the  defendant,  that 
he  had  bought  the  land,  and  was  to  pay  four  hundred  dollars 
on  the  note,  operates  as  an  estoppel  against  him,  in  favor  of  the 
plaintiff,  and  that  he  can  not  be  permitted  to  show,  that  the 
contract  was  void,  and  thereby  avoid  a  recovery  in  this  suit. 
Admissions,  which  others  have  acted  on,  conclude  those  who 
made  them,  and  they  are  estopped,  from  asserting  the  truth  to 
the  contrary:  1  Qreenl.  Ev.  207;  2  Stark.  Ev.  18.  This  rule  of 
law  is  founded  on  public  x>olicy,  and  accords  with  sound  moral- 
ity; for  if  one,  by  his  own  admissions,  induces  another  to  do  a 
certain  act,  which  he  would  not  have  done,  if  such  admissions 
had  not  been  made,  it  would  be  repugnant  to  justice,  to  pennit 
the  party,  after  the  act  is  done,  to  deny  the  truth  of  his  own 
■admissions,  to  the  injury  of  the  other.  So,  in  the  case  at  bar, 
had  the  defendant  admitted,  before  the  execution  of  the  note, 
that  he  had  purchased  the  land  of  White,  and  was  to  pay  on 
this  note  four  hundred  dollars,  he  would  be  precluded  from 
showing,  that  the  contract  of  sale  was  void,  or  that  he  was  not 
bound  to  pay  it. 

But  I  do  not  understand,  that  admissions,  or  declarations, 
which  have  not  been  acted  on  by  others,  nor  been  productive  of 
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injury  to  them,  can  preclude  the  party  making  them,  from  show- 
ing the  truth  to  be  the  contrary.  It  is  not  a  breach  of  good  faiths 
nor  contrary  to  public  justice,  for  a  party  to  controvert  the  truth 
of  his  admissions,  if  they  have  not  influenced  the  conduct  of 
others,  nor  been  productive  of  injury  to  them:  1  Greenl.  Ev., 
sec.  209.  Applying  these  rules  to  the  case  before  us,  we  can 
perceive  no  eiTor  in  the  record.  The  note  was  executed  by  the 
plaintiff,  before  the  defendant  stated,  that  he  had  bought  tho 
land  of  "White,  and  was  to  pay  four  hundred  dollars  on  the  note; 
nor  is  it  shown,  that  these  admissions  had  any  influence  on  the 
plaintiff,  in  preventing  him  from  pursuing  a  course  of  conduct^ 
that  would  have  enabled  him  to  protect  himself,  by  obtaining 
security  from  White;  indeed,  it  is  shown,  that  White  was  in- 
solvent at  the  time  the  admissions  were  made.  They  neither 
induced  the  plaintiff  to  do,  or  not  to  do,  any  act,  nor  do  we  see 
that  they  have  in  any  manner  injured  him. 

But  it  would  be  difficult  to  perceive  how  the  plaintiff  could 
maintain  this  action  on  the  promise  of  the  defendant,  as  shown 
by  the  proof,  even  if  it  was  a  binding  contract.  The  promise 
was  made  to  White  that  he  would  pay  four  htindred  dollars  on 
a  note  held  by  the  bank  at  Montgomery,  to  which  White  was 
pHncipal,  and  the  plaintiff  and  others  were  securities.  In  Suck' 
abee  v.  May,  14  Ala.  263,  the  debtor  of  Huckabee  sold  to  May 
his  property,  and  May  stipulated  that  he  would  pay  the  debt  to 
Huckabee;  we  held  that  Huckabee  could  maintain  a  suit  for 
money  had  and  received,  and  that  May  must  be  considered  as 
having  so  much  money  for  his  use.  So,  if  the  bank  had  been 
informed  of  this  contract  and  had  assented  to  it  by  bringing  the 
action,  a  recovery  could  have  been  had  if  the  contract  had  been 
obligatory;  but  is  very  clear  that  the  plaintiff  could  not  sue  on 
this  promise  at  the  time  it  was  made,  for  at  that  time  White  was 
not  indebted  to  him,  and  no  cause  of  action  accrued  to  him  when 
the  promise  was  made;  nor  can  he  be  substituted  to  the  right  of 
action  of  the  bank  by  paying  the  debt,  or  which  White  had  if  he 
had  paid  the  debt  to  the  bank.  The.  rules  of  pleading  require 
that  the  action  shall  be  brought  in  the  name  of  him  to  whom 
the  promise  was  made,  or  in  whom  the  legal  right  of  action  is 
vested.  The  promise  was  not  made  to  the  plaintiff,  nor  did  the 
consideration  move  from  him,  and  he  can  not  be  substituted,  at 
law,  to  the  right  of  action  of  another. 

There  is  no  error  in  the  ruling  of  the  court,  and  the  judgment 
must  be  affirmed.  

Parties  to  Agtioit:  See  Barber  v.  Bmcklin^  43  Am.  Deo.  726,. note  738^ 
where  other  cases  are  collected. 
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Peaeson  &  Fant  v.  Thomason. 

[16    AT.AHAlfA^  700.] 

A.GfiXEMENT  BY  Creditob  TO  AcczFT  FHOM  HIS  Debtob  Less  Suh  in  moDey 
tlian  is  dae  him  on  a  note  which  is  not  delivered  up  is  a  mere  nudum  pac^ 
turn,  and  no  bar  to  a  recovery  of  the  baknce. 

Fact  that  Debtor  is  Insolvent  at  Tims  when  his  Creditor  Promises 
to  accept  from  him  a  less  sum  than  is  dne,  in  fall  satisfaction  of  the  debt, 
does  not  affect  the  question  of  the  consideration  for  such  promise. 

Action  on  a  promissoiy  note  for  one  hundred  and  thirty-two 
dollars  and  eighty-two  cents.  It  appeared  from  the  evidence 
that,  after  the  note  became  due,  Pearson,  one  of  the  plaintifb, 
told  the  defendant,  who  was  at  the  time  insolvent,  that  if  he 
would  pay  him  twenty-five  dollars  in  money,  they  would  strike 
off  even  and  begin  anew.  The  defendant  thereupon  paid  the 
twenty-five  dollars,  but  there  was  no  evidence  that  any  note  was 
Burrendered  to  him.  The  court  refused  to  charge  the  jury  that 
the  payment  of  the  twenty-five  dollars  was  no  satisfaction  of  the 
demand;  but  did  charge  them  that  if  the  defendant  was  really 
insolvent  at  the  time,  and  Pearson  by  this  arrangement  obtained 
twenty-five  dollars  from  him,  when  without  the  arrangement 
he  would  have  got  nothing,  the  payment  of  the  twenty-five  dol- 
lars would  be  a  satisfaction.  The  other  facts  appear  from  the 
opinion. 

L.  E.  Parsons,  for  the  plaintiffs. 

Bice  and  Morgan,  contra. 

By  Court,  Collieb,  C.  J.  The  only  question  which  it  is  neces- 
sary to  consider,  is,  whether,  if  a  creditor  say  to  his  debtor,  who 
is  in  insolvent  circumstances,  if  he  will  pay  a  designated  sum, 
not  more  than  one  fifth  of  the  debt,  he  would  accept  it  in  full 
satisfaction,  and  the  debtor  thereupon  pay  the  sum  named,  can 
the  creditor  maintain  an  action  against  him  for  the  recovexy  of 
the  residue? 

In  Steinman  v.  Magnus,  11  East,  390,  Lord  EUenborough 
said:  "  It  is  true,  that  if  a  creditor  simply  agree  to  accept  less 
from  his  debtor  than  his  just  demand,  that  will  bind  him:  but 
if  upon  the  faith  of  such  an  agreement,  a  third  person  be  lured 
in  to  become  surety  for  any  part  of  the  debt,  on  the  ground 
that  the  party  will  be  thereby  discharged  of  the  remainder  of 
his  debts;  and  still  more  when  in  addition  to  that,  other  cred- 
itors have  been  lured  in  by  the  agreement,  to  relinquish  their 
further  demands,  upon  the  same  supposition,  that  makes  all  the 
difference  in  the  case."    Be  said  it  would  be  a  mixed  question 
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of  law  and  fact  to  go  to  the  jmy,  whether  after  the  plaintifb 
had  entered  into  the  composition  in  conjunction  with  the  other 
creditors,  it  were  not  a  fraud  upon  those  persons  to  endeavor  to 
obtain  a  further  payment  from  the  defendant,  whom  thej  all 
proposed  to  liberate  upon  the  terms  of  the  agreement.  All 
the  cases  cited  for  the  plaintiff  in  error  belong  to  the  same 
dass,.  and  lay  down  the  law  in  equivalent  terms:  See  FUch 
V.  Sutton,  6  Id.  230;  CocHhott  v.  Bennett,  2  T.  R.  763;  Frise 
V.  BanddU,  6  Id.  146;  Smith  v.  Stone  &  MuUibin,  4  Gill  &  J. 
310;  BuUen  v.  McOiUicuddy,  2  Dana,  92;  Russell  v.  Rogers, 
10  Wend.  473  [26  Am.  Dec.  674].  It  is  said  to  be  well  settled, 
that  the  payment  of  a  less  sum  of  money  than  the  whole  debt, 
without  a  release,  is  no  satisfaction  of  the  plaintifi*s  claim. 
And  a  mere  agreement  to  accept  less  than  the  real  debt  is  nudum 
pactum:  Cumber  y.  Wane,  1  Stra.  426;  Seymour  v.  Mintum,  17 
Johns.  169  [8  Am.  Dec.  380];  Boyd  v.  Hitchcock,  20  Id.  76  [11 
Am.  Dec.  247];  Geiser  v.  Kershner,  4  Gill  &  J.  306  [23  Am. 
Dec.  666];  Jones  v.  BuUitt,  2  Litt.  49;  Allen  v.  Roosevelt,  14 
Wend.  100;  FeUows  v.  Stevens,  24  Id.  294.  But  an  acceptance 
by  a  creditor  of  a  less  sum  than  the  amount  of  his  demand,  in 
full  satisfaction  of  the  debt,  if  made  before  payment  is  due,  or 
in  the  notes  of  a  third  person,  it  has  been  held  will  be  a  good 
discharge:  Ooodnow  v.  Smith,  18  Pick.  314  [29  Am.  Dec.  600]; 
Brooks  V.  White,  2  Mete.  283;  Booth  v.  Smith,  3  Wend.  66; 
Smith  V.  Broion,  3  Hawks,  680;  Jones  v.  BuUiU,  2  Litt.  49.  So 
the  acceptance  of  property  in  satisfaction  of  a  pre-existing  debt, 
irrespective  of  its  value,  will  have  the  effect  to  extinguish  it. 
This  is  a£Brmed  by  several  of  the  authorities  cited.  See  also 
Blinn  v.  Chester,  6  Day,  360. 

The  fact  of  the  defendant's  insolvency  can  have  no  influence 
in  determining  whether  the  agreement  of  the  plaintiffs  to  accept 
a  less  sum  than  the  entire  debt,  in  full  satisfaction,  was  without 
consideration;  for  whether  he  was  insolvent  or  not,  the  obliga- 
tion to  pay  was  not  impaired,  and  the  moral  duty  remained  in 
fvll  force.  If,  instead  of  paying  the  money,  the  defendant  had 
paid  in  property,  or  in  a  note  or  other  security  on  a  third 
person,  or  had  delivered  up  to  the  plaintiff'  a  note  which  he 
held  on  him  for  a  smaller  sum  than  the  debt  sought  to  be 
recovered,  in  either  of  these  cases,  we  should  be  inclined  to 
think  the  satisfaction  complete.  In  the  present  case  it  does 
not  even  appear  that  the  note  declared  on  was  given  up,  but 
only  that  one  of  the  plaintiffs  agreed,  when  he  received  the 
money  from  the  defendant,  that  the  latter  should  not  be  te^ 
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quired  to  pay  anything  more:  See  Woolfolh  v.  McDotoell,  9 
Dana,  268.  The  authorities  most  conclusively  show  error  in 
the  ruling  of  the  circuit  court.  Its  judgment  is  consequently 
reversed,  and  the  cause  remanded. 


Fbomisx  of  Creditor  to  Receiyb  Less  than  Sum  Due  :  See  J^mnieU  ▼. 
HaJtchy  47  Am.  Dec.  169,  note  171,  where  other  cases  are  coUeotedr 


Habt  v.  Smith. 

[16  AXABAHA,  807.] 

Bill  ov  Exchange  Payable  at  Sight  ls  Entitled  to  Days  ov  Gbaoi» 
and  consequently  a  demand  of  payment  made  of  the  drawee  upon  the 
first  presentation  of  the  bill  to  him  is  insufficient  to  charge  the  drawer. 

AssuMPsrr  on  bill  of  exchange.    The  opinion  states  the  case. 
Stone,  for  the  plaintiff  in  error. 
T.  J,  Judge,  contra. 

By  Court,  Daboan,  J.  This  was  an  action  of  (isswmpsU,  on  a 
bill  of  exchange,  drawn  by  the  defendant,  in  favor  of  the  plaintiff, 
on  Desha  &  Smith,  dated  the  twenty-sixth  of  February,  1846, 
payable  at  sight.  The  only  evidence  introduced  to  charge  the 
drawer,  was  the  bill,  and  protest,  showing  a  demand  of  pay- 
ment made  of  the  drawees,  on  the  fourth  of  March,  1846,  and 
notice  to  the  drawer.  The  court  charged  the  jury  that  the 
plaintiff  could  not  recover.  A  bill,  payable  on  demand,  or  at 
any  fixed  time,  need  not  be  presented  for  acceptance,  but  a  de- 
mand of  payment,  at  the  time  the  holder  has  the  legal  right  to 
demand  payment,  is  all  that  is  necessary.  And  if  the  bill  be 
not  paid,  the  holder  may  protest  it  for  non-payment,  and  on  his 
giving  due  notice  to  the  drawer  and  indorsers,  their  liability  is 
fixed:  Evans  v.  Bridges,  4  Port.  348;  Bank  of  Washington  v. 
TripleU,  1  Pet.  25;  Townsley  v.  Sumrall,  2  Id.  170;  Chit,  on 
Bills,  10th  ed.  272.  But  when  the  time  of  payment  is  uncertain, 
a  presentation  of  the  bill  is  necessary,  in  order  to  ascertain  and 
fix  the  time  of  payment.  As,  if  the  bill  be  payable  at  a  number 
of  days  after  sight,  then  the  bill  must  be  presented  for  accept- 
ance before  payment  is  demanded:  Story  on  Bills,  sees.  112, 
227;  Chit,  on  Bills,  10th  ed.,  272;  Bayl.  on  Bills,  5th  ed.,  217, 
218. 

It  is  contended,  that  a  bill  payable  at  sight,  is  entitled  to  days 
of  grace,  and  therefore  it  must  be  presented  for  acceptance,  be- 
fore payment  can  be  demanded.     I  am  free  to  confess  that  my 
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opinion,  untrammeled  by  authority,  would  incline  me  to  hold 
that  a  bill  of  exchange,  payable  at  sight,  is  not  entitled  to  days 
of  grace,  and  that  payment  may  be  demanded  on  presenting  the 
bill;  which,  if  refused,  would  authorize  the  holder  forthwith  to 
have  it  protested  for  non-payment,  and,  on  giving  notice  to  the 
drawer,  to  hold  him  liable.  But  the  law  seems  to  be  settled 
otherwise.  Judge  Stoiy,  in  his  treatise  on  bills,  says,  *'  that 
days  of  grace  are  allowed  on  all  bills,  whether  payable  at  a  cer- 
tain time  after  date,  after  sight,  or  even  at  sight.  And  although 
there  has  been  some  diversity  of  opinion,  whether  bills  payable 
at  sight  are  entitled  to  days  of  grace,  it  is  now  settled  by  the 
decisions,  both  in  England  and  America,  that  days  of  grace  are 
allowable  on  such  bills:"  sec.  342,  p.  429.  To  the  same  effect, 
see  Chit,  on  Bills,  10th  ed.,  376;  Bayl.  on  Bills,  6th  ed.,  244> 
245;  Selwyn's  N.  P.,  9th  ed.,  361;  Coleman  v.  Sayer,  1  Bam. 
(K.  B.)  303;  Dehera  v.  Harriot,  1  Show.  165;  Stephens'  N.  P. 
876.  Under  the  influence  of  these  authorities,  I  feel  constrained 
to  hold  that  a  bill  payable  at  sight  is  entitled  to  days  of  grace; 
consequently,  a  demand  of  payment  made  of  the  drawer,  upon 
the  first  presentation  of  the  bill  to  him,  is  insufiScient  to  charge 
the  drawer,  for  the  bill  is  not  then  due.  As  there  was  no  evi- 
dence of  any  previous  presentation  of  the  bill  for  acceptance, 
nor  notice  given  of  non-acceptance,  the  demand  of  payment  was 
prematurely  made,  and  was  therefore  a  nullity.  Ah  the  evidence 
fails  to  show  a  demand  of  payment  on  the  day  the  bill  was  pay- 
able, the  court  correctly  instructed  the  jury,  that  the  plaintiff 
could  not  recover. 
Let  the  judgment  be  a£5rmed. 


Kenan  v.  Holloway. 

[16  Alabama,  S3.] 
MONXT  YOLUNTABaT  PaID  FOR  TEE  USB  OF  AnOTHXR  dOM  DOt  ImpOM  ft 

liability  on  snch  other  to  repay  nnleas  the  payment  was  made  at  hia 

request. 
Monet  Paid  fob  Another's  Use  Creates  a  Liabilitt  on  that  party  if  it 

is  beneficial  to  him  or  if  he  takes  advantage  of  it.    He  becomes  the 

agent  by  virtue  of  the  adoption  of  the  act. 
Satisftino  Bkecution  Which  has  been  Pbbfetuallt  Enjoined  does 

not  confer  a  benefit  on  the  judgment  debtor,  and  is  no  consideration  for 

a  promise. 
Promise,  to  Pay  can  not  be  Infebbed  from  a  simple  acknowledgment  to 

a  stranger  of  an  indebtedness. 
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Ke-w  Promise  Made  in  Ignorance  of  the  fact  that  the  promisor  is  legally 

discharged  from  all  liability  is  void. 
Ai>iiissiBiiJTT  OF  Record  in  Evidence.— Record  admisaible  for  some  but 

not  for  all  purposes  may  be  rejected  in  toto,  unless  the  party  offering  it 

avow  the  facts  proposed  to  be  proved  by  it. 
Charges  Tending  to  Mislead  should  be  corrected  by  asking  additional 

and  explanatory  instructions. 
Charges  Necessarily  Misleading  present  a  fatal  error. 

Assumpsit  for  monej  advanced.  Seawell  obtained  judgment 
against  defendant  and  Thomas  Kenan  as  executrix  and  executor 
of  Michael  Kenan,  deceased.  Execution  issued  and  was  levied^ 
bond  for  delivery  of  property  was  taken  and  forfeited,  and  execu- 
tion issued  against  them  and  the  sureties  on  the  bond,  which  came 
to  the  hands  of  plaintiff,  as  sheriff,  who  satisfied  it  by  payment 
Apnl  28, 1842.  On  April  30,  1842,  defendant  filed  her  biU  to 
enjoin  the  collection  of  said  judgment,  and  obtained  a  decree  in 
accordance  with  her  prayer.  Plaintiff  proved  by  one  Philpot 
that  defendant  told  him  that  plaintiff  should  not  lose  what  he 
had  paid,  as  he  had  paid  it  innocently;  that  she  was  in  honor 
bound  to  reimburse  him,  and  would  do  it.  She  also  said  she 
owed  plaintiff,  and  must  satisfy  him  out  of  the  sales  of  her  plan* 
tation.  Defendant  offered  the  entire  transcript  of  the  bill  filed 
by  her  and  Kenan  against  Seawell.  Plaintiff  objected,  and  the 
court  sustained  the  objection.  The  court  charged  the  jury,  that 
though  the  plaintiff  may  have  paid  the  money  on  the  execution 
voluntarily  and  without  any  previous  request  on  the  part  of  the 
defendant,  yet  if  they  believed  from  the  evidence  that  the  de- 
fendant, after  the  payment  of  the  money,  assented  to  the  pay- 
ment so  made,  and  in  consideration  thereof  promised  the  plaintiff 
to  refund  it  to  him,  the  defendant  would  be  bound  by  that  prom- 
ise, and  the  plaintiff  would  be  entitled  to  recover. 

* 

Boling  and  Saffold,  for  the  plaintiff  in  error. 

LapBley  and  Hunter ,  for  the  defendant. 

By  Court,  Gollieb,  0.  J.  It  is  well  settled,  that  money  paid  by 
one  person  for  the  use  of  another  does  not  necessarily  impose  a 
liability  upon  the  latter;  for  one  man  can  not  of  his  own  will 
pay  another  man's  debt  without  his  consent,  and  thereby  convert 
himself  into  a  creditor:  Diirvford  v.  Messiter,  5  Mau.  &  Sel. 
446;  Weakley  v.  Braham  &  Atwood,  2  Stew.  500.  In  such  case, 
then,  the  payment  does  not  create  a  consideration  from  which 
the  law  will  imply  a  promise  to  repay;  but  to  entitle  the  party 
to  recover,  there  must  be  a  previous  request,  not  only  alleged. 
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but  actually  proved:  Kaye  v.  IhUton,  7  Man.  &  G.  807;  Victora 
T.  Davies,  12  Mee.  &  W.  758.  Where,  however,  the  considera- 
tion is  beneficial  to  the  party  sought  to  be  charged,  and  is  actu- 
ally adopted  or  taken  advantage  of  by  him,  the  person  executing 
the  consideration  becomes  the  agent  of  the  promisoi*,  by  the 
adoption  of  his  act  by  the  latter:  Omnis  ratifiabUio  retrohabitur 
€t  mandaio  eguiparatur:  Story  on  Con.,  2d  ed.,  sec.  473,  and 
citations  in  note  2;  Boundtree  v.  HoUowayy  13  Ala.  357. 

It  is  said  to  be  of  the  essence  of  every  consideration,  that  it 
should  create  some  benefit  to  the  party  promising,  or  some 
trouble,  prejudice,  or  inconvenience  to  the  party  to  whom  the 
promise  is  made:  Story  on  Con.,  2d  ed.,  sec.  431  et  seq.  But 
an  executed  consideration  which  was  not  induced  by  a  previous 
request  of  the  promisor,  if  not  beneficial  to  him,  will  not  eus- 
tain  the  promise  upon  the  grotind  that  it  was  an  injury  to  the 
promisee:  Am.  Jur.,  Oct.  1839,  p.  2. 

A  moral  obligation,  it  is  said,  is  not  a  sufficient  legal  consid- 
eration to  support  either  an  express  or  implied  promise,  for  the 
law  can  not  undertake  tu  enforce  every  promise  which  a  man  of 
honor  and  integrity  would  feel  himself  bound  to  perform.  In 
Smith  V.  Ware,  13  Johns.  259,  a  deed  of  land  described  it  as 
*'  supposed  to  contain  ninety-three  acres,"  but  upon  admeasure- 
ment it  was  ascertained  to  contain  much  less,  and  the  vendor 
promised  to  return  a  proportional  part  of  the  price:  Held,  that  as 
the  terms  of  the  contract  indicated  a  willingness  by  both  parties 
to  take  the  risk  of  any  mistake  in  quantity,  the  promise  was  a  mere 
nudum  pactum.  So  in  Milh  v.  Wyman,  3  Pick.  207,  it  was  held, 
that  the  general  rule,  that  a  moral  obligation  is  a  sufficient 
consideration  for  an  express  promise,  is  to  be  limited  in  its 
application  to  cases,  where  a  good  or  valuable  consideration 
once  existed.  Accordingly,  where  a  son,  who  was  of  full  age, 
had  ceased  to  be  a  member  of  his  father's  family,  was  suddenly 
taken  sick  among  strangers,  and,  being  poor  and  distressed, 
was  relieved  by  the  plaintiff,  to  whom  the  father  afterwards 
wrote,  and  promised  to  pay  the  expenses  incurred,  it  was 
decided  that  such  a  promise  would  not  sustain  an  action.  It 
was  admitted  by  the  court,  that  some  of  the  authorities  lay 
down  the  rule  in  general  terms,  that  a  moral  obligation  is  suffi- 
cient to  support  an  express  promise;  but  it  was  said,  that  an 
examination  of  the  cases  shows,  ''  that  the  universality  of  the 
rule  can  not  be  supported,  and  that  there  must  be  some  pro- 
«jxisting  obligation,  which  has  become  inoperative  by  positive 
law,  to  form  a  basis  for  an  effective  promise."    Further,  "  a 
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deliberate  promise  in  writing,  made  freely  and  without  any  mis- 
take—one which  may  lead  the  party,  to  whom  it  is  made,  into 
contracts  and  expenses,  can  not  be  broken  without  a  yiolation 
of  moral  duty.  But  if  there  was  nothing  paid  or  promised  for 
it,  the  law,  perhaps  wisely,  leaves  the  execution  of  it  to  the  con- 
science of  him  who  makes  it.  It  is  only  when  the  'pBxtj,  mak- 
ing the  promise,  gains  something,  or  he,  to  whom  it  is  made, 
loses  something,  that  the  law  gives  the  promise  validity:"  See 
Story  on  Con.,  2d  ed.,  sec.  465,  and  citations  in  note  3;  Am. 
Jut.,  July,  1839,  p.  276;  2  Greenl.  on  Ev.,  sec.  107,  and  note  2 
eiseq. 

Prima  facie  (it  may  be  conceded),  the  payment  of  the  execu- 
tion to  the  plaintiff  therein,  was  beneficial  to  the  defendant,  if 
the  forthcoming  bond  imposed  a  personal  liability  upon  her; 
but  whether  such  was  the  effect  of  the  bond,  is  a  question,  which 
the  view  we  take  of  this  case  makes  it  unnecessary  to  decide: 
See  BeUig"  Adm'r  v.  Taylor,  8  Port.  564.  Upon  the  assumption 
that  the  payment  was  a  benefit  to  the  defendant,  it  would  fur- 
nish a  sufficient  consideration  for  an  express  promise  by  her  to 
reimburse  the  plaintiff.  If,  however,  the  judgment  on  which 
the  original  execution  issued;  could  not  be  enforced,  and. has 
been  perpetually  enjoined,  she  could  not  have  been  benefited 
by  its  payment.  The  payment  did  not  create  a  moral  obligatioi^ 
upon  her  to  reimburse,  and  a  promise  to  do  so  would  be  a  mere^ 
nudum  pactum.  If  the  plaintiff  satisfied  the  execution  gratui- 
tously, we  have  seen  that  the  defendant  would  not  become  hift 
debtor,  and  even  an  express  promise  subsequently  made,  would 
not  make  her  so,  unless  she  derived  a  benefit  from  the  payment 
A  discharge  from  liability  to  satisfy  a  judgment,  under  ordinary 
circumstances,  if  sanctioned  and  adopted  by  the  defendant, 
would  sustain  a  promise,  as  we  have  already  seen.  The  fact  of 
ratification  would  warrant  the  implication  of  a  previous  request. 

The  facts  dei>osed  to  by  the  witness,  Philpot,  we  incline  to 
think,  do  not  establish  an  express  promise.  Giving  to  the  lan- 
guage of  the  witness  the  most  liberal  construction  of  which  it 
is  susceptible,  and  it  merely  shows  that  the  defendant  was  un- 
willing that  the  plaintiff  should  be  a  sufferer  by  the  payment 
of  the  execution.  She  doubtless  was  under  the  impression, 
that  he  supposed,  from  the  intention  she  had  avowed  previoun 
to  her  departure  for  Mobile,  that  she  proposed  to  obtain  the 
money  there,  and  satisfy  the  execution  on  the  first  day  of  the 
court,  to  which  it  was  returnable,  and  that  in  paying  it  previous 
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to  that  time,  he  really  intended  to  confer  a  favor  on  her.  While 
ehe  regretted  that  he  had  made  the  advance  for  her,  becanse  she 
liad  changed  her  purpose  in  Mobile,  and  while  there  obtained 
an  injunction,  which  she  was  advised  would  be  perpetuated, 
under  a  sense  of  gratitude  for  an  act  of  intended  kindness,  she 
declared  to  the  witness,  that  the  plaintiff  should  be  reimbursed, 
and  that  she  desired  to  sell  property  to  obtain  the  money.  The 
conversations  with  the  witness  do  not  appear  to  have  been  com- 
municated to  the  plaintiff,  and  if  they  were,  it  is  wholly  imma- 
terial, for  we  have  seen  they  could  not  inure  as  a  promise 
to  the  plaintiff,  but  were  nothing  more  than  a  declaration  of  her 
intention,  made  to  the  witness  alone.  The  plaintiff  can  not 
avail  himself  of  them  as  an  admission  by  the  defendant,  because 
they  related  to  a  consideration,  if  indeed  it  be  one,  that  was  exe- 
cuted and  passed,  and  consequently  could  not  have  influenced 
him  in  what  he  did:  2  Stark.  Ev.  31,  1st  Am.  ed.  Conceding 
that  the  declaration,  that  she  owed  the  defendant,  could  be  con- 
strued into  an  acknowledgment  of  indebtedness,  yet  it  does  not 
constitute  a  direct  promise;  and  if  it  did,  it  is  said  to  be  well 
settled  that  a  promise  under  such  circumstances  as  show  an 
ignorance  that  the  party  was  legally  discharged,  is  without  con- 
sideration and  void :  Warder  et  aX,  v.  Tucker ^  7  Mass.  449  [5  Am. 
Dec.  62];  Freeman  v.  Boynton,  Id.  483;  Kennan  v.  MoRea,  7 
Port.  175. 

3£  a  subsequent  promise  was  made  to  pay  the  plaintiff,  it  then 
might  have  been  material  to  show  that  there  was  no  considera- 
tion to  support  it;  as,  that  the  judgment  was  enjoined  previous 
to  such  promise,  and  that  the  injunction  was  subsequently  per- 
petuated, so  that  the  defendant  derived  no  benefit  from  the  pay- 
ment. In  this  point  of  view,  it  was  important  to  adduce  the 
Tecord  of  the  chancery  suit  and  decree  at  Mobile.  Now,  although 
that  suit  may  have  been  dismissed  as  to  the  plaintiff,  previous 
to  the  rendition  of  the  decree,  yet  the  record  was  admissible  to 
show  the  time  when  the  injunction  was  obtained,  and  to  identify 
the  judgment  at  law;  and  the  decree  was  proper  evidence  to 
show  that  that  judgment  was  enjoined  and  could  not  have  been 
enforced  against  the  defendant.  In  such  case  the  record  and 
decree  are  competent  evidence  of  the  facts  we  have  stated: 
1  Stark.  Ev.  187  et  seq.,  1st  Am.  ed.;  Id.  286.  But  the  record 
vas  not  admissible  for  all  purposes,  especially  as  to  the  facte 
alleged  in  the  bill.  The  defendant  then  should  have  avowed 
the  facts,  proposed  to  be  proved  by  the  record,  and  not  having 
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*•  done  80y  the  court  was  not  bound  to  discriminate  between  the 

parts,  which  were  admissible  and  incompetent,  but  might  re- 
ject it  in  toto. 

The  legal  questions  natiu:ally  suggested  by  the  evidence,  are 
whether  the  defendant  promised  to  repay  the  plaintiff,  and  if 
she  made  such  a  promise,  was  it  founded  on  a  sufilcient  consid- 
eration. But  neither  the  prayers  for  instructions,  nor  the 
charges  given,  appear  to  have  considered  whether  the  conversa- 
tions between  Philpot  and  the  defendant  constituted  a  promise. 
The  charges  refer  it  to  the  jury  to  determine,  whether  there  was 
a  promise,  and  maintain  its  validity,  if  there  was  one.  Placing, 
as  we  must  do,  the  chancery  record  entirely  out  of  view,  and 
perhaps,  it  should  be  inferred  that  the  defendant  was  benefited 
by  the  satisfaction  of  the  execution;  if  so,  we  have  seen  there 
would  be  a  sufficient  executed  consideration  to  support  an  ex- 
press promise.  But  however  this  may  be,  we  think  it  perfectly 
clear  that  the  jury  were  misled  by  the  last  charge,  and,  under 
the  impression  that  the  conversation  between  the  witness  and 
defendant  proved  a  promise,  they  found  for  the  plaintiff.  Their 
verdict  could  not  have  been  rested  upon  any  other  hypothesis. 
The  court  should  have  instructed  the  jury  as  to  the  effect  of ^  the 
evidence,  instead  of  giving  them  a  charge  in  such  general  terms, 
as  would  most  probably  induce  them  to  find  for  the  plaintiff,  in 
the  absence  of  evidence.  If  the  tendency  merely  of  the  charge 
had  been  to  mislead,  the  defendant  should  have  asked  additional 
and  explanatory  instructions;  but  where  it  will  necessarily  mis- 
lead, and  actually  does,  it  is  a  fatal  error.  In  the  present  case, 
an  ordinary  jury  would  certainly  have  supposed,  that  the  evi- 
dence of  a  promise  was  sufficient,  if  they  credited  the  witness, 
and  the  result  shows  that  such  must  have  been  the  influence, 
under  which  the  verdict  was  found. 

For  the  prejudicial  effect  of  the  last  charge,  the  judgment  ia 
reversed,  and  the  cause  remanded. 


The  Psn^'ciFAL  case  is  cited  to  the  point  that  any  inconvenience  to  the 
promisee  is  a  good  consideration,  in  HcU  v.  Bobinaon,  21  Ala.  109. 

VoLCNTABY  OB  Involuktaby  PAYMENT  OF  Anotheb's  Dsbt. — One  Com- 
pelled to  pay  the  debt  of  another  may  recover  from  that  other;  otherwise 
with  respect  to  the  voluntary  payment  of  another's  debt  without  authority: 
Baltimore  v.  Hughes,  19  Am.  Dec.  243. 

New  Pbomiss  Made  in  Iqnobance  of  the  fact  of  the  promisor's  legal 
discharge  from  liability  is  not  binding  without  a  new  consideration:  N,  H. 
Savings  Bank  v.  Cokord,  41  Am.  Dec.  685;  and  generally,  if  money  is  paid 
under  a  mistake  of  fact,  it  is  not  voluntary,  and  may  be  recovered  back:  B» 
d:  JS.  R.  li.  Co.  y.  Faunce,  46  Id.  655,  and  note. 
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SonmsLEB  &  DoNNELL  V.  Ames. 

[16  Alabaxa,  73.] 

Lahduibd's  Rights  to  Rent  whebb  Tbnakt  Abai^doks  Pbbmisbs. — ^If 
tb6  texuuit  abandons  the  premises,  the  landlord  may  let  them  lie  idle  and 
recover  rent  for  the  whole  term,  or  he  may  put  an  end  to  the  lease  by 
entry;  if  he  does  so,  he  can  only  recover  the  rent  actually  due  at  th* 
time  he  takes  possession. 

AonoN  for  rent.  Defendants  leased  a  store  of  plaintiff  for 
one  year.  Their  lease  expired  in  November,  but  they  held  over 
without  renewal.  In  January,  they  dissolved  partnership  and 
abandoned  the  premises,  but  paid  the  quarter's  rent  falling  due 
in  February.  In  August,  plaintiff  leased  the  store  to  Donnell 
alone.  The  court  charged  the  juiy  that  plaintiff  was  entitled 
to  recover  for  the  two  quarters  falling  due  in  May  and  AugosL 
Defendants  excepted. 

Martin  and  Baldwin^  for  the  plaintiffs  in  error. 
Fryor,  for  the  defendant. 

By  Court,  Daboan,  J.  When  this  cause  was  before  this  court 
at  a  previous  term,  we  held  that  where  there  was  a  lease  at  a 
stipulated  annual  rent,  and  the  tenanf  held  over  without  mak- 
ing any  new  agreement  as  to  the  rent,  the  law  implied  a  contract 
of  renting  from  year  to  year,  at  the  original  rent  agreed  on: 
Ames  V.  Schuesler,  14  Ala.  600.  It  is  now  shown  that  the 
defendants  abandoned  the  premises  in  Januaiy,  1846,  and  in 
August  the  plaintiff  entered  into  a  new  contract,  by  which  he 
leased  the  store  to  one  of  them  alone,  and  it  is  contended  that 
this  renting  discharged  the  other  tenant  from  the  rent  that  had 
fallen  due,  and  which  remained  unpaid  at  the  time  of  the  lease 
to  Donnell.  It  is  not  necessary  to  determine  whether  the  de- 
fendants would  be  discharged  from  the  rent  that  had  fallen  due» 
if  the  landlord,  before  the  term  expired,  had  entered  upon  the 
premises  and  actually  expelled  them :  but  we  think  it  veiy  clear 
that  if  the  tenants  abandon  the  premises  altogether,  the  landlord 
is  not  bound  to  let  them  remain  vacant  during  the  entire  term 
in  order  to  retain  the  right  to  recover  the  rent  then  actually 
due.  But  he  may  enter,  and  from  that  time  the  contract  is  de- 
termined, but  his  right  to  recover  the  rent  due  at  the  time  of 
his  taking  possession,  is  not  thereby  lost.  In  the  case  of  Mar- 
seUles  V.  Kerr,  6  Whart.  500,  the  plaintiff  had  leased  a  store  to 
the  defendant,  who  took  possession  and  then  abandoned  the 
premises.     The  plaintiff  gave  him  notice  that  he  should  re-rent 
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the  store,  but  would  hold  him  liable  for  the  time  it  remained 
r  unoccupied.     The  plaintiff  afterwards  leased  the  store  to  an- 

other and  sued  the  defendant  for  a  quarter's  rent.     The  court 
held  that  the  defendant  was  liable  for  this  quarter's  rent.     See 
also  McKinney  t.  Reader^  7  Watts,  123.     This  decision  seems 
.  to  be  in  accordance  with  justice.     If  the  tenant  abandons  the 

premises,  the  landlord  ought  not  to  be  bound  to  suffer  them  to 
remain  vacant  during  the  term.  Indeed  it  might  often  be  more 
injurious  to  him  to  let  them  lie  idle  and  unoccupied,  than  it 
would  be  to  lose  the  rent,  and  he  may  be  compelled  to  enter  to 
avoid  this  greater  loss.  An  entiy  under  such  circumstances 
should  not  discharge  the  tenant  from  the  rent  that  had  accrued 
and  was  due.  The  entiy,  however,  puts  an  end  to  the  contract 
from  that  time,  but  does  not  release  the  tenant  from  the  rent 
then  due  and  impaid.  To  hold  otherwise  would  be  to  enable 
the  tenant,  by  abandoning  the  premises,  to  compel  the  landlord 
in  many  instances  to  release  the  rent  due,  by  making  an  entry» 
or  to  submit  perhaps  to  greater  loss.  The  correct  rule,  we 
think,  is  that  if  the  tenant  abandons  the  premises,  the  landlord 
may  let  them  lie  idle  and  recover  rent  for  the  whole  term,  or  he 
may  put  an  end  to  the  contract  of  lease  by  entry;  if  he  does  so, 
he  can  only  recover  the  rent  actually  due  at  the  time  he  takes 
possession.  The  ruling  of  the  drcnit  court  was  in  acoordanoe 
with  the  law  as  here  expressed. 
Let  the  judgment  be  affirmed. 


Lecatt  v.  Merchants'  Iksttranqe  Gompant. 

[16  At.awaiia,  1T7.] 

Tenant  bt  Cubtest  can  not  Maintain  a  Wbtt  of  Bxqbt. 
The  opinion  states  the  facts. 
Jones  and  Cuihbert,  for  the  plaintiff. 
Campbell,  contra. 

By  Court,  Chilton,  J.  The  plaintiff  in.  error  brought  his  writ 
in  the  nature  of  a  writ  of  right,  demanding,  as  tenant  by  the 
curtesy,  certain. real  estate  in  the  city  of  Mobile.  The  declara- 
tion was  demurred  to,  and  the  court  below  sustained  the  demur- 
rer, and  gave  judgment  against  the  demandant  for  the  cost,  to 
reverse  which  judgment  he  brings  the  case  to  this  court. 

The  question  for  our  decision  is,  whether  the  tenant  by  the  cur- 
tesy is  entitled  to  the  remedy  resorted  to  in  this  case  to  recover 
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his  estate.  The  writ  of  right,  which,  though  it  is  recognized 
by  our  statute,  has  been  raielj  resorted  to  in  this  state,  laj  at 
the  common  law,  according  to  Judge  Blackstone,  principally  in 
four  cases:  "1.  Upon  discontinuance  by  the  alienation  of  tenant 
in  tail,  whereby  he  who  had  the  right  of  possession  had  trans« 
ferred  it  to  the  alienee,  and  therefore  his  issue,  or  those  in  re- 
mainder or  reversion,  shall  not  be  allowed  to  recover  by  virtue 
of  that  possession,  which  the  tenant  hath  so  voluntarily  trans- 
fened.  2,  3.  In  case  of  judgment  given  against  either  party, 
whether  by  his  own  default  or  upon  trial  of  the  merits  in  any 
possessory  action;  for  such  judgment,  if  obtained  by  him  who 
hath  not  the  true  ownership,  is  held  to  be  a  species  of  deforce- 
ment, which,  however,  binds  the  right  of  possession  and  suffers 
it  not  to  be  ever  again  disputed,  unless  the  right  of  property  be 
also  proved.  4.  In  case  the  demandant  who  claims  the  right  is 
barred  from  these  possessory  actions  by  lengUi  of  time  and  the 
statute  of  limitations.  In  these  four  cases  the  law  applies  the 
remedial  instrument  of  either  the  writ  of  right  itself,  or  such 
other  writs  as  are  said  to  be  of  the  same  nature:"  8  Bl.  Com. 
191.  But  this  writ  only  lay  for  such  as  claimed  to  be  tenants 
of  the  fee  simple,  and  it  is  said  "  if  the  owners  of  a  particular 
estate,  as  for  life,  in  dower,  by  the  curtesy,  or  in  fee  tail,  are 
barred  of  the  right  of  possession  by  a  recovery  had  against  them 
through  their  default  or  non-appearance  in  a  possessory  action, 
they  were  absolutely  without  any  remedy  at  the  common  law:*' 
Id.  193.  The  statute  of  Westminster  2, 13  Edw.  I.,  c.  4,  gave 
a  new  writ  to  such  persons,  after  their  lands  had  been  recovered 
against  them  by  default,  called  a  quod  ei  de/orceat,  which  par- 
takes somewhat  of  a  writ  of  right,  and  enabled  him  *who  had 
been  deforced  by  his  default  to  regain  the  right.  This  remedy, 
it  seems,  was  confined  to  the  particidar  case  provided  for,  viz., 
the  recovery  against  the  demandant  in  a  possessory  action  by 
default  or  non-appearance,  for  where  the  party  made  defense 
and  recovery  was  had  against  him,  he  was  not  entitled  to  this 
statutory  remedy.  It  is  also  said,  that  a  tenant  by  the  curtesy 
is  only  entitled  to  this  writ  by  the  equity  of  the  statute  not  be- 
ing specially  named  therein:  Eoscoe  on  Eeal  Actions,  132;  28 
Law  Lib.  94.  Neither  was  this  writ  technically  considered  in 
the  nature  of  a  writ  of  right,  but  was  a  writ  of  entry,  and  is  so 
classed  by  Llr.  Eoscoe,  p.  88.  But  it  is  unnecessary  for  us  to 
consider  this  writ,  which  was  conferred  by  the  statute,  since  we 
have  no  statute  which  authorizes  it,  and  being  unknown  to  the 
common  law,  it  can  not  be  considered  as  of  force  here. 


Jnn?,  1849.]    Lecatt  v.  Merchants'  Ins.  Co.  171 

It  is  true,  as  is  stated  by  the  counsel,  that  for  eyeiy  right 
there  is  a  remedy:  3  Bl.  Com.  192;  but  this  maxim  of  the  lav 
does  not  imply  that  a  party  may  not  lose  his  remedy  and  con- 
sequently forfeit  his  right  by  his  laches,  by  lus  failure  to  ayail  him* 
fielf  of  the  remedy  i^hich  the  law  affords  within  the  time  pre- 
ficiibed  by  the  statutes.  By  our  law,  a  party  claiming  as  tenant 
by  the  curtesy,  has  his  remedy  by  the  ordinary  action  of  eject- 
ment, or  trespass  to  try  title:  Rochon  v.  LecaU,  1  Stew.  609. 
And  if  he  fail  to  bring  his  action  within  the  time,  which  the 
statute  prescribes  as  a  bar  to  these  remedies,  he  must  lose  his 
estate.  As  the  common  law  gave  the  plaintiff  no  remedy,  not 
being  entitled  to  the  writ  of  right  or  any  writ  in  the  nature  of  a 
writ  of  right,  and  as  we  have  no  statute  similar  to  13  Edw.  I., 
c.  4,  it  follows  that  the  action  in  the  present  case  can  not  be 
maintained.  It  is  true  that  by  the  common  law,  the  widow  was 
entitled  to  her  writ  of  right  of  dower,  when  no  part  of  her  dower 
was  assigned  her,  and  that  the  nature  of  her  title  is  yeiy  similar 
to  that  of  curtesy,  both  being  estates  for  life,  and  requiring  a 
present  seisin  in  law  or  in  deed  in  the  owner  of  the  inheritance, 
whose  death  consummates  the  title  which  the  marriage  rendered 
initiate.  Still,  however,  there  was  a  difference.  The  estate  of 
one  is  said  to  be  in  the  post,  the  other  by  the  husband.  The 
tenant  by  the  curtesy,  being  entitled  to  the  whole  estate  of  the 
wife  for  life,  might  immediately  enter  upon  it  after  her  death, 
whereas  the  widow,  being  entitled  to  only  one  third,  must  wait 
until  it  was  assigned  her  by  the  heir,  or  until  she  obtained  the 
allotment  by  judgment  of  law:  1  Hill,  on  Ileal  Prop.  184,  n.  b. 
This  may  have  constituted  the  reason  for  affording  the  tenant 
in  dower  a  remedy  by  the  writ  of  right,  which  was  denied  to 
the  husband  who  claimed  curtesy. 

Neither  can  the  plaintiff  be  aided  by  any  analogy  to  be  drawn 
from  the  remedy  afforded  by  the  absolute  writ  of  cessavit. 
This  writ,  as  a  common-law  remedy,  lay  for  the  owner  of  the 
estate  against  the  tenant  who  had  ceased  for  two  years  to  pay 
the  rent,  or  perform  the  service  which  his  tenure  required,  not 
having  sufficient  goods  and  chattels  on  the  land  to  be  distrained: 
2  Fitzh.  Natura  Brev.  208;  Bosc.  on  Beal  Act.  33.  It  did  not 
lie  for  tenant  in  tail,  or  by  the  curtesy,  until  extended  by  stat- 
ute: Westm.  2,  c.  21;  Id.  c.  41.  We  think  the  proper  construc- 
tion of  our  own  statute  which  gives  the  writ  of  right,  requires 
that  we  consider  it  as  subject  to  the  common-law  restrictions, 
since  its  operation  is  not  enlarged  by  any  provision  of  the  act. 
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Our  conclusion  is,  that  there  was  no  error  in  sustaining  the 
demurrer,  and  the  judgment  is  afiSrmed. 


Uatttre  of  Writ  op  Right. — ^Tho  term  "writ  of  right"  haa  two  signifi- 
cations.  It  applies  to  that  class  of  writs  which  the  sovereign  is  bound  by 
Magna  Charta  to  issue,  and  which  are  distinguished  from  prerogative  writs. 
Such  writs  are  either  original  or  judicial.  An  original  writ  issued  out  of  th» 
coinniou-law  side  of  chancery  was  under  the  great  seal,  and  was  anciently  the 
mode  of  commencing  all  actions  at  law.  A  judicial  writ  is  one  which  is 
issued  by  a  court  under  its  own  seal,  as  opposed  to  an  original  writ.  But 
it  ia  only  when  used  in  its  general  sense  tiiat  the  term  applies  to  such  writs. 
Technically,  the  term  has  a  far  different  meaning:  Bapalje  &  Lawrence's 
Law  Die,  title,  Writ  of  Kight,  and  Right. 

Writ  of  Riqdt  Prof£r,  Defined. — In  the  old  property  law  a  writ  of 
right  was  a  real  action  which  lay  to  recover  lands  in  fee  simple  unjustly 
withheld  from  the  owner,  for  a  less  period  than  sixty  years.  It  was  the 
highest  writ  known  to  the  law,  and  received  its  name  because  it  was  broo^^t 
to  assert  the  right  of  property  remaining  in  the  owner,  which  was  usoally  a 
mere  right:  Rapalje  &  Lawrence's  Law  Die,  vol.  2,  title,  Writ  of  Right; 
Abbott,  Law  Die,  title,  Writ  of  Right.  At  common  law  the  mere  naked 
possession  might  lie  in  one  person,  the  right  of  possession  in  another, 
while  at  the  same  time  the  right  of  property  was  in  a  third:  2  Bl.  Com. 
195.  Certain  possessory  actions  were  provided  as  remedies  where  the  mers 
possession  or  the  right  of  possession  was  the  matter  in  question.  But  the 
right  of  possession  was  not  conclusive  evidence  of  a  right  of  property,  for 
that,  as  was  said  above,  might  at  the  same  time  be  in  a  different  person  from 
him  who  had  either  possession  or  the  right  of  possession.  When  any  person 
had  the  right  of  property,  and  the  right  of  possession  was  in  another,  then 
the  ordinary  writs  of  possession  would  not  lie,  for  under  them  the  right  of 
property  was  not  determined  but  the  right  of  possession  merely,  but  the 
owner  was  driven  to  the  final  remedy  of  a  writ  of  right,  or  some  corresponding 
writ  in  the  nature  of  a  writ  of  right. 

When  a  Writ  of  Right  was  the  Proper  Remedy,— "The  pure  proper 
or  mere  writ  of  right  lies  only  to  recover  lands  in  fee  simple,  unjustly  with- 
held from  the  true  proprietor."  It  lay  where  the  right  of  possession  was 
barred  by  a  recovery  upon  the  merits  in  a  possessory  action,  or  by  the  statute 
of  limitations*  "This  writ  lies  concurrently  with  all  other  real  actions  in 
which  an  estate  in  fee  simple  may  be  recovered;  and  it  also  lies  after  them, 
being  as  it  wore  an  appeal  to  the  mere  right  when  judgment  bath  been  had 
as  to  the  possession  in  an  inferior  possessory  action.  But  though  a  writ  of 
right  may  be  brought  when  the  demandant  is  entitled  to  the  possession,  yet 
it  rarely  is  advisable  to  be  brought  in  such  cases;  as  a  more  expeditious  and 
easy  remedy  is  had  without  meddling  with  the  property,  by  proving  the  de- 
mandant's own  or  his  ancestor's  possession  and  their  illegal  ouster  in  one  of 
the  possessory  actions.  But  in  case  the  right  of  possession  be  lost  by  length 
of  time  or  by  judgment  against  the  true  owner  in  one  of  these  inferior  suits, 
there  is  no  other  choice;  this  is  then  the  only  remedy  that  can  bo  had;  and  it 
ia  of  so  forcible  a  nature  that  it  overcomes  all  obstacles  and  clears  all  objections 
that  may  have  arisen  to  cloud  and  obscure  the  title,  and  after  iesue  once  joined 
in  a  writ  of  right  the  judgment  is  absolutely  final,  so  that  a  reooveiy  liad  in 
this  action  may  be  pleaded  in  bar  of  any  other  claim  or  demand:"    3  BL  Com. 
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104.  The  pleadings  and  proof  in  a  writ  of  right  will  probably  ahow  more 
dearly  ita  nature  than  we  ooold  by  any  other  method,  and  we  shall  therefore 
give  a  brief  outline  of  them. 

Pleadings  in  Actions  of  Wbit  of  Rioht  Gensbaixt.— The  greatest 
aooormcy  is  requisite  in  the  proceedings  in  a  writ  of  right.  It  is  not  an  action 
favored  by  courts  of  law,  and  the  least  slip  is  therefore  liable  to  prove  fatal 
to  the  demandant,  for  courts  are  not  disposed  to  permit  amendments  by  the 
party  making  the  demand  for  the  premises.  In  regard  to  this  particular,  Mr. 
Jostioe  Ueath,  referring  to  a  decision  in  a  former  case,  said:  "We  thought 
that  writs  of  right  ought  not  to  bo  encouraged,  and  that  the  least  slip  was 
fatal  to  the  demandment.  We  did  not  chooee  to  say  at  that  time  that  in  no 
ease  whatever  would  an  amendment  bo  allowed,  since  a  fit  case  might  by 
poeribility  be  brought  before  us:  Dumsday  v.  Hughes,  3  Bos.  &  P.  453; 
Cfhofhoood  V.  Morgan,  I  Bos.  &  P.  K.  B.  64.  And  in  a  subsequent  case  the 
court  refused  to  allow  the  demandant  to  amend  by  introducing  a  new  slip 
into  the  descent,  though  it  was  sworn  that  the  mistake  had  arisen  from  the 
demandant  having  been  misinformed  in  the  county,  and  that  he  would  be 
barred  unless  he  were  so  allowed  to  amend;  nor  would  it  allow  the  demand- 
ant to  discontinue:  Baylia  v.  Mcmning,  1  Bos.  &  P.  K.  B.  233;  Maidmeni 
V.  Jukes,  2  Id.  429. 

But  where  a  count  in  a  writ  of  right  contained  blanks  for  the  name  of  tha 
attorney  and  for  the  word  "esplees,"  the  court  held  it  to  be  irrognlar  and  set 
it  aside,  but  with  leave  to  the  demandant  to  amend  his  count  on  payment  of 
costs:  WM  V.  Lane,  2  Moo.  k  P.  478.    And  although  the  plea  to  a  writ  of 
right  may  be  in  blank  throughout,  yet  after  verdict  for  demandants  the  blanks, 
informalities,  and  bad  grammar  will  be  deemed  immaterial,  whether  in  plea  or 
replication:  Snapp  v.  Spengler,  2  Leigh,  1.    Objections  to  such  informalities 
should  be  raised  before  mise  joined:  Jones  v.  Wightwick,  2  Moo.  &  P.  318. 
There  must  be  sufficient  certainty  in  the  description  of  the  land  and  premises 
demanded  in  the  pleadings  to  give  full  notice  to  the  parties  of  the  contro- 
versy on  which  the  mise  was  joined,  so  that  a  judgment  on  the  verdict  would 
be  a  bar  to  another  writ  for  the  same  matter:  Snapp  v.  Spengler,  2  Leigh,  1. 
The  prominent  part  of  the  declaration,  however,  is  the  allegation  of  seisin. 
This  seisin  may  be  either  in  the  owner  or  in  the  ancestor  through  whom  he 
claims,  and  must  be  an  actual  seisin.    As  this  writ  can  only  be  brought  for 
lands  in  fee  simple,  seisin  in  fee  must  be  alleged  to  sustain  the  writ.    It  is 
further  necessary  that  the  seisin  be  by  taking  the  esplees,  and  this  must  be 
alleged:  Beavan  v.  Ddahay  A  Lewis,  1  H.  Bl.  1.    If  the  seisin  of  the  an- 
cestor is  relied  on,  it  must  appear  that  he  was  seised  of  right:  Dowlamd  v. 
Blade,  5  East,  272;  and  that  the  action  was  brought  within  sixty  years  after 
the  right  in  the  demandant  accrued:  Stat  32  Hen.  VUL,  c  2,  sees.  1,  3; 
Hem  V.  Lilbome,  1  Bulst.  102;  but  if  the  seisin  of  the  demandant  is  relied  on, 
the  action  must  be  brought  within  thirty  years  after  the  right  has  accrued: 
See  same  statute,  and  case  8ooU  v.  Widdington,  1  McLean,  193.    But  in  Maine 
twenty  years  is  the  period  prescribed:  Mallei  v.  Ibxcrqft,  I  Story,  474.    And 
further,  if  he  counts  on  the  seisin  of  his  ancestor,  the  demandant  must  show 
how  he  is  heir.    Thus  if  the  demandant  count  that  the  land  was  descended 
from  four  women,  as  nieces  and  co-heixs  of  J.  S.,  he  must  also  show  how  they 
were  nieces:  Jhimsday  v.  Hughes et  aL,  3  Bos.  &P.  453;  Ohariwoodr.  Morgan 
et  Ux.,  I  Bos.  &  P.  N.  E.  64. 

Proofs  in  Writ  of  Bioht. — The  facts  necessary  to  be  alleged  in  the  count 
indicate  the  general  outline  of  proof.  In  proving  the  actual  seisin  of  an  an- 
cestor, it  is  necessary  that  the  lands  come  from  the  ancestor  by  deaeenk    If 
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proof  is  given  that  they  come  to  the  demandant  by  purchase,  it  is  insafficient. 
One  who  is  a  purchafier  can  not  maintain  the  action  unless  upon  his  own  seisin: 
Co.  Litt.  293  a.  So  where  the  demandant  claimed  as  heir  to  a  devisee  In  (e% 
in  remainder,  who  took  by  purchase,  and  died  before  the  determination  of  the 
particular  estate  upon  which  his  remainder  was  expectant,  so  that  he  wa« 
never  seised  of  the  lands,  and  upon  his  death  the  lauds  descended  to  the  de- 
mandant as  heir,  who  brought  his  writ  of  right,  it  was  held  that  he  could  not 
support  the  action,  because  there  was  no  seisin,  either  in  himself  or  his  ances- 
tor, the  devisee,  by  taking  the  esplees:  Dally  v.  King,  1  H.  Bl.  1.  But  if  A., 
having  seisin,  conveys  to  B.,  and  afterwards  B.  reconveys  to  A.,  the  latter 
may  maintain  a  writ  of  right,  for  by  the  conveyance  he  does  nut  lose  his  orig- 
inal seisin:  Gaines  v.  Conn's  Heirs,  2  J.  J.  Marsh.  (Ky.)  105.  In  proving  seisin 
to  sustain  a  writ  of  right,  it  is  not  enough  to  show  a  patent  from  the  common- 
wealth of  Kentucky.  Such  title  gives  a  light  of  entry,  but  not  actual  seisin: 
Speed  V.  Buffmxl,  3  Bibb,  57;  Oreen  v.  Liter,  8  Cranch,231;  Green  v.  Wall  ins, 
7  Wheat.  27.  Where  the  demandant  proves  an  actual  seisin  in  deed  or  pedi$ 
positio,  the  tenant  can  not  defend  Iiimself  by  showing  a  better  outstanding 
title  in  another;  but  where  the  demandant  relies  upon  a  constructive  seisin^ 
the  tenant  may  show  an  elder  patent  or  better  title  in  another:  Boiling  v.  The 
Mayor  etc.  of  Petersburg,  3  Raiid.  563;  Oreen  v.  Watkins,  7  Wheat.  27.  And 
he  may  show  tliat  the  demandant  has  been  divested  of  his  title,  and  so  has  no 
right  to  recover:  Sandeni'  Heirs  v.  Buskirk,  1  Dana  (Ky.),  410.  Proof  of  pos- 
session of  land  and  permanency  of  rents  is  prima  fade  evidence  of  the  seisin 
in  fee  of  the  party  possessed;  but  proof  of  forty  years*  subsequent  possession 
by  a  daughter,  while  a  son  and  heir  lived  near  and  knew  the  fact,  is  much 
stronger  evidence  that  the  first  possessor  bad  only  a  particular  estate:  Jayne 
V.  Price,  5  Taunt.  326. 

Writ  op  Right  not  Generally  in  Use. — Although  the  writ  of  right  wa« 
the  highest  writ  known  to  the  law,  and  might  avail  the  owner  of  property 
where  all  other  actions  had  failed,  yet  it  was  not  so  frequently  resorted  to  as 
other  writs,  by  which  rights  were  more  quickly  determined.  Even  in  the  time 
of  Blackstone  it  had  fallen  into  desuetude.  In  the  chapter  in  which  he  treats 
of  this  action,  he  says:  **  Xeither  indee<l  is  any  considerable  part  of  that  which 
I  have  selected  for  this  chapter  from  among  the  venerable  monuments  of  our 
ancestors  so  absolutely  antiquated  as  to  be  out  of  force,  though  the  whole  is 
certainly  out  of  t^.s^,  there  being  but  very  few  instances  for  more  than  a  cen- 
tury past  of  prosecuting  any  real  action  for  lantl  by  writ  of  entry  assize, 
formed  on  v?rit  of  right  or  otherwise.  The  fonns  are  indeed  preserved  in  the 
practice  of  common  recoveries,  but  they  are  fonns  and  nothing  else;  for  which 
the  very  clerks  th^t  pass  them  are  seldom  ca^mhle  to  assign  the  reason,  but 
the  title  of  lands  is  now  usually  tried  in  actions  of  ejectment  or  trespass:"  3 
Bl.  Com.  196,  107.  This  action  is  now  abolished  in  England.  By  the  3  & 
4  William  IV.,  c.  27,  sec.  30,  it  is  enacted  that  **  no  writ  of  right  patent,  writ 
of  right  quia  dominus  rcmisit  curiam,  writ  of  right  i/i  capit**,  etc.,  and  no  plainfc 
in  the  nature  of  such  writ  or  action  shall  be  brought  after  the  thirty -first  day 
of  December,  1834." 

In  the  United  States  the  action,  so  far  as  we  are  able  to  ascertain  from  tho 
reports,  seems  never  to  have  come  into  very  general  use,  though  some  states 
have  adopted  it,  and  the  United  States  circuit  court  reports  show  cases  to 
have  been  tried  in  them,  even  after  the  fonnal  abolition  of  the  writ  in  tha 
«tate  in  which  the  land  was  situated.  The  action  has  been  used  in  Massa- 
chusetts, and  was  abolished  by  statute  in  18-tO.  Congress  adopted  the  writ 
of  right  as  a  process  in  1789  and  1792;  but  though  the  action  was  abolished 
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in  Massachasetts,  it  was  held  that  the  action  would  lie  in  the  dicnit  cooit  of 
the  United  States  concerning  property  in  that  state:  Homer  v.  Brown,  16 
How.  354.  In  tho  circuit  courts  the  action  was  in  use  in  Maine  in  1841: 
MaUeU  v.  Fozcrojty  I  Story  C.  C.  474;  in  Kentucky  in  1833:  8eoU  aiid  W\fe 
and  Madison  v.  WiddingtOH^  1  McLean,  193;  in  Massachusetts  in  1860:  Derify 
V.  Jacques  ci  al.,  1  Cliff.  425;  in  New  York  in  1829:  Inglis  v.  The  Trustees  qf 
the  Sailor's  Snug  Harbor,  3  Pet.  99.  These  appear  to  be  the  only  states  in 
which  this  action  has  been  brought  in  the  United  States  courts,  and  if  we 
add  Alabama  and  Virginia  to  the  list,  they  are  the  only  states  in  which  the 
action  has  been  adopted.  In  New  York  the  action  is  abolished:  2  R.  S.,  3d 
ed.,  436,  sec.  24;  Xast  v.  Peck,  3  Johns.  Cas.  128,  2d  ed.,  note  130;  in  Massa- 
chusetts it  was  abolished  as  above  stated;  in  Kentucky  it  has  not  been  used 
(so  far  as  the  reports  show)  since  1842:  Shaker  v.  OaJtes,  2  B.  Mon.  454;  S.  G., 
38  Am.  Dec.  164;  nor  in  Alabama  since  the  principal  case,  1849;  nor  in  Vir- 
ginia since  1854:  Koiner  v.  nankin's  Heirn,  11  Gratt.  420. 


WiLIilAMSON    v.     GULPEFPEB. 

[16  AI.ABAMA,  211.] 

Transfer  of  Note  of  a  Thibd  Person  as  Collateral  Securitt  for  money 
borrowed  remains  security  only,  though  there  is  a  condition  that  in  case 
of  the  promisor's  default,  the  promisee  '*  is  to  hold  the  note  as  his  own 
property." 
I  Whether  Security  is  Created  or  Conditional  Sale  Made. — Where  the 
(         following  facts  exist  they  go  far  to  show  that  a  mortgage  and  not  a  con- 
I  ditional  sale  was  intended:   1.  Vendor  continues  bound  for  the  debt; 

2.  The  security  is  much  greater  than  the  debt;  3.  Tho  transaction  com- 
mences by  borrowing  money.  And  the  conclusion  is  strengthened  where 
all  concur. 

AssuKPSiT.  Williamson  borrowed  of  Culpepper  two  hundred 
and  ninety-five  dollars  and  four  cents,  and  received  from  him  the 
following  instrument,  after  giving  him  the  note  therein  men- 
tioned: ''  Received  of  B.  H.  Williamson  a  note  on  S.  W.  Portis 
for  five  hundred  dollars,  due  seventeenth  day  of  Apiil  last,  as 
collateral  security  for  the  sum  of  two  hundred  and  ninety-five 
dollars  and  four  cents,  which  amount  is  due  on  the  first  day  of 
November  next;  and  if  the  said  B.  H.  Williamson  shall  cause 
the  above-stated  sum  to  be  paid  on  or  before  the  first  day  of 
November  next,  the  subscriber  will  give  up  the  note,  and  if  not, 
I  shall  hold  the  same  as  my  property.  May  26, 1846.  Erasmus 
Culpepper."  Williamson  failed  to  meet  his  note,  and  did  not 
take  up  the  note  of  Portis  given  as  security.  Culpepper  claimed 
it  OS  his  own,  and  after  default  of  Williamson  collected  the  five 
hundred  dollars.  Williamson  sued  for  the  balance  left  after 
extinguishing  his  indebtedness  to  Culpepper.  The  court  in- 
structed the  jury  that  the  instrument  was  a  conditional  sale,  and 
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the  plaintiff  not  liaving  complied  with  the  condition  was  not  en- 
titled to  recoTer.     The  plaintiff  asked  an  opposite  charge. 

Watts  and  Jackson,  for  the  plaintiff. 

Sellers,  for  the  defendant. 

By  Court,  CmLTOV ,  J.  This  agreement  does  not  admit  of  the 
construction  placed  upon  it  by  the  county  court  Indeed  it  is 
scarcely  open  for  construction  as  to  whether  it  was  a  conditional 
sale  or  security,  since  it  expressly  states  that  Culpepper  holds 
the  note  ''  as  collateral  security  for  the  sum  of  two  hundred  and 
ninety-five  dollars  and  four  cents,  due  the  first  November 
1846."  If,  however,  the  subsequent  provision  in  the  contract, 
"  that  on  failulre  of  the  plaintiff  in  error  to  pay  that  sum  on  the 
day  it  falls  due,  the  defendant  was  to  hold  the  note  on  Portia 
as  his  own  property,"  rendered  it  of  doubtful  import  as  to  the 
intention  of  the  parties,  according  to  the  rules  of  law  by  which 
we  are  to  be  governed  in  determining  whether  it  was  their  inten- 
tion to  create  a  security  merely,  or  make  a  conditional  sale,  we 
have  no  difficulty  in  construing  this  to  be  the  former.  1.  The 
vendor  continued  bound  for  the  debt  which  was  collaterally 
secured  by  the  note  of  Portis;  2.  The  note  on  Portis  was  for 
double  the  amount  of  the  demand  secured;  and  3.  The  trans- 
action commenced  by  borrowing  money.  In  EUand,  Adm'r,  v. 
Had/ord,  7  Ala.  726  [43  Am.  Dec.  610],  it  is  said,  "  where  any  of 
these  facts  are  found  to  exist,  they  go  far  to  show,  in  a  doubtful 
case,  that  a  mortgage,  and  not  a  conditional  sale  was  intended." 
Much  more  then  will  the  conclusion  be  strengthened  when  so 
many  concur  in  establishing  it:  Davis  v.  Phelps,  7  Mon.  636; 
Sewall  V.  Menry,  9  Ala.  24;  Freeman  v.  Baldwin,  13  Id.  263,  264. 

The  plaintiff  brings  his  action  of  assumpsit,  and  says  that  the 
defendant  in  recovering  the  amount  of  the  note  from  Portis 
has  funds  in  his  hands,  after  satisfying  his  demand  against 
the  plaintiff  and  the  incidental  expenses,  to  a  considerable 
amount,  which  ex  cequo  et  bono  belong  to  the  plaintiff.  We 
think  it  no  answer  to  the  action,  that  although  the  note  on  Portis 
was  received  as  collateral  security,  yet  on  the  plaintiff's  failure 
to  pay  on  a  certain  day,  the  note  should  belong  to  the  defendant. 
This  would  amount  to  a  forfeiture  of  double  the  amount  of  the 
demand,  which  the  law  regards  as  odious.  Besides,  to  hold  that 
the  absolute  property  in  the  recovery  vested  in  the  defendant  in 
error  by  the  default  in  this  case,  would  be  to  decide  that  what 
was  intended  and  expressed  to  be  a  security  for  a  loan  merely 
became  a  conditional  sale,  from  the  form  of  the  instrument 
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respects  the  forfeiture.  It  is  well  settled,  that  if  a  mortgage 
contain  a  clause  converting  it  into  a  deed,  if  a  sum  of  money  is 
not  paid,  it  does  not  thereby  become  a  deed  upon  the  happening 
of  the  contingency:  Ranhin  v.  Mortimere,  7  Watts,  372;  Kunkle 
T.  Wolferaberger,  6  Id.  126;  Carey  v.  Bawsan,  8  Mass.  159.  We 
think  it  yeiy  clear  that  the  plaintiff  is  entitled  to  recoyer  for  the 
excess,  after  paying  the  demand  for  which  the  note  of  Portis 
stood  as  collateral  and  the  expenses  for  collecting  it.  It  follows 
that  the  charge  asked  should  have  been  given,  and  that  the  court 
mistook  the  law  in  the  charge  given. 
Judgment  reversed,  and  cause  remanded. 

DuTiBS  AND  LiABiLrnjES  OF  A  PLSDasB  OF  NsooTXABLB  Pafeb:  See  MUkr 
V.  CkUyOmrg  Bank,  34  Am.  Deo.  449,  and  note  451;  Huni  v.  Neven,  26  Id.  616, 
and  note  619. 

pRomssoBT  KoTE  OF  A  TnmD  Person,  Deposited  bt  a  Debtob  with 
biB  creditor  aa  coUatetal  security  for  a  debt,  is  a  pledge  in  which  the  pawnee 
has  merely  a  special  property,  the  general  ownership  remaining  in  the  pawners 
OarUek  y.  James,  7  Am.  Deo.  294;  Tumipseed  v,  Cwmingham^  pod^  190. 


Lewis  v.  Stein. 

[16  ATiARAMA,  214.] 

Iknun  OF  Action  to  Rbooveb  Statutobt  PEirALTT.--Q«i  tcan  Uam  of  aotioa 
u  not  necessary,  but  debt  is  the  proper  remedy  to  recover  a  penalty, 
where  one  is  prescribed  by  statute— one  half  to  go  to  the  informer,  and 
the  other  half  to  the  use  of  the  party  aggrieved,  and  where  the  plaintiff 
is  both  the  informer  and  the  aggrieved. 

BiPABiAN  Pbopbixtob  Has  Ko  Right  to  Injubx  ob  Gobbuft  Watxb  to 
the  injnry  of  others,  thon^^  he  own  the  land  in  fee  over  which  the  water 
flows,  and  hold  by  title  derived  from  the  United  States. 

Bight  to  Iiipaib  QuALmr  of  Wateb  can  not  be  acquired  by  a  riparian 
proprietor  by  prescription. 

AuTHOBiTT  TO  Injdbb  Wateb  WILL  NOT  BE  Pbesumbd  in  oppodtion  to 
dear  evidence  of  the  legislative  wiU  that  no  one  should  do  so. 

Sawdust  Injubes  Wateb. 

AcmoH  of  debt  to  recover  a  penalty  prescribed  by  the  statute 
for  injuring  the  water  of  Three  Mile  creek  by  letting  sawdust 
fall  into  it.  In  the  circuit  court  judgment  was  rendered  in  fa« 
vor  of  plaintiff.    The  other  facts  will  be  found  in  the  opinion. 

Rapier^  for  the  plaintiff  in  error. 

HamiUcm^  Hopkins^  and  Percy  Walker^  for  the  defendant. 

By  Court,  Daboan,  J.  It  is  contended  that  this  suit  is  im- 
properly brought  in  the  name  of  Stein,  who  does  not  sue  as  aa 

Av.  Dao.  Vol.  L-^-U 
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informer.  By  ihe  f otirth  section  of  the  act  of  the  twentieth  of 
December,  1820,  entitled  ''An  act  to  incorporate  an  aqnedact 
company  in  the  city  of  Mobile/'  it  is  provided,  that  if  any  per- 
son shall  obstnict  or  injure  the  waters  of  Three  Mile  creek  (on 
which  this  saw-mill  is  situated)  by  logs,  bushes,  earth,  or  other 
materials,  between  its  source  and  the  place  where  the  water  is 
taken  for  the  use  of  the  city,  he,  she,  or  they,  for  every  such 
offense^  shall  forfeit  and  pay  the  sum  of  twenty  dollars,  to  be 
recovered  by  action  of  debt,  etc. — one  half  of  which  shall  go  to 
the  city  of  Mobile,  and  the  other  half  to  the  informer.  The 
plaintiff  entered  into  a  contract  with  the  city  authorities,  on  the 
twenty-sixth  of  December,  1840,  by  which  he  became  the  lessee 
of  the  water-works  for  the  term  of  twenty  years.  This  contract 
was  submitted  to  the  legislature  of  the  state,  and  by  the  act  of 
the  seventeenth  of  January,  1841,  was  ratified  and  confirmed, 
and  all  the  rights,  powers,  privileges,  and  immunities  that  had 
been  granted  to  the  Mobile  Aqueduct  Company  and  the  city  of 
Mobile  by  the  act  of  1820,  were  granted  to  the  plaintiff,  to  be  by 
him  enjoyed  during  the  term  of  his  lease.  In  addition  to  the 
act  of  1841,  the  plaintiff  by  the  act  of  the  fourth  of  February, 
1846,  is  authorized  to  sue  for  aU  dues,  demands,  forfeitures,  etc., 
to  which  he  may  be  entitled  under  the  contract  entered  into  be- 
tween him  and  the  ciiy,  before  any  justice  of  the  peace  of  Mo- 
bile county,  or  any  court  having  competent  jurisdiction.  Under 
this  contract  and  these  several  acts,  it  is  clear  that  the  plaintiff 
is  entitled  to  all  the  rights  and  benefits  granted  and  conferred 
by  the  act  of  the  twentieth  of  December,  1820,  and  is  entitled  to 
one  half  of  any  forfeiture  incurred  under  the  fourth  section 
thereof,  if  such  forfeiture  be  sued  for  by  a  common  informer. 
He  occupies  the  place  and  stead  of  the  city  during  his  lease,  is 
possessed  of  all  the  rights  that  had  been  previously  conferred  on 
the  city  in  reference  to  the  water-works,  and,  if  a  forfeiture  is 
recovered  by  a  common  informer,  entitled  to  the  half  that  pre- 
viously belonged  to  the  ciiy  of  Mobile.  This  is  the  obvious  con- 
struction of  the  acts  of  the  seventeenth  of  Januaiy,  1841,  and  of 
the  fourth  of  February,  1846.  There  is  nothing  whatever  to  be 
gleaned  from  any  of  the  acts,  that  would  deny  to  Stein  the  right 
to  sue  for  a  penalty  incurred  under  the  fourth  section  of  the  act 
of  December,  1820.  He  may  then,  as  may  any  other  individual, 
sue  for  and  recover  the  penally  given  by  that  act.  If  any  one 
else,  however,  sues  for  it,  one  half  when  recovered  will  belong 
to  Stein,  the  other  half  to  him  who  sues  for  and  recovers  the 
flame.    If  Stein  himself  brings  the  suit,  as  he  may  do,  ib.er% 
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being  no  prohibition  of  his  right  to  sue,  he  then  becomes  en- 
titled to  the  whole  penalty.  Being  entitled  to  the  wfiole  pen- 
alty, when  he  brings  the  suit,  he  may  sue  as  he  would  in  any 
common  action  of  debt,  and  the  commencement  of  his  declara- 
tion is  the  same:  3  Salk.  6;  1  Chit.  PI.  113,  371;  3  BL  Com. 
140.  The  suit  is  therefore  properly  brought  in  the  name  of 
Stein,  without  stating  that  he  sues  qui  iam,  or  as  an  informer, 
for  by  bringing  the  suit  he  is  entitled  to  the  whole  penalty,  if 
recovered. 

2.  The  evidence  shows  that  the  defendant  and  his  father,  to 
whose  rights  he  succeeded,  have  been  in  the  quiet  possession  of 
the  mill  and  the  land  on  which  it  is  situated  for  near  thirty  years; 
that  the  plan  of  the  mill  has  not  been  altered;  and  that  the  saw- 
dust has  been  permitted  to  fall  into  the  creek  from  the  time  of 
its  erection;  and  it  is  urged  that  this  possession  of  the  mill  not 
only  raises  the  presumption  of  a  grant  to  the  land,  but  also- 
gives  the  defendant  the  right  to  continue  the  mill  without  anj 
modification  or  alteration,  although  the  sawdust  may  fall  into* 
the  creek,  and  the  quality  of  the  water  may  be  thereby  impaired- 
As  there  was  no  opposing  title  shown  to  the  land  on  which  the  mill, 
is  situated,  we  will  examine  the  question  on  the  presumption  thai 
the  ancestor  of  the  defendant  held  the  land  by  grant  from  the 
government.    The  grantee  from  the  United  States  of  land  over 
which  a  stream  of  running  water  passes  acquires  no  other  rights 
to  the  property  than  any  other  grantee  in  fee,  and  those  axe, 
an  absolute  title  to  the  land,  and  the  right  in  common  with  all 
others  over  whose  land  the  water  passes  to  its  use.    This  is  all 
the  defendant  can  claim  by  virtue  of  a  grant  from  the  federal 
government,  and  this  much  is  possessed  by  any  owner  of  the 
land  over  which  the  stream  runs:  Hendricks  v.  Johnson,  6  Port* 
472.    Being  owner  of  the  land  over  which  a  stream  of  water 
flows,  he  has  the  right  to  use  the  water,  but  as  this  right  is  com- 
mon to  all  the  riparian  owners,  no  one  of  them,  by  virtue  of  his 
title  to  the  land  and  his  right  to  use  the  water  incident  thereto^ 
can  claim  to  use  the  water  so  as  to  corrupt  or  impair  its  quality 
to  the  prejudice  or  injury  of  the  others:  Ang.  on  Watercourses^ 
20;  Eowdl  v.  McCoy,  3  Bawle,  256.    The  defendant,  therefore^ 
can  not  claim  the  right  to  injure  the  water  by  virtue  of  any  title 
to  the  land,  from  whatever  source  derived.    It  is  true,  he  ao» 
quired  the  right  to  erect  a  mill  on  the  creek,  and  to  use  the  wa« 
ter  for  this  purpose,  but  the  rights  of  those  below  him  forbad* 
him  BO  to  construct  it  as  to  render  the  water  impure,  or  to  oo» 
rupt  or  injure  its  quality. 
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3.  Nor  do  we  think  that  the  length  of  time  during  which  the 
dofendanE  has  been  permitted  to  let  the  sawdust  fall  from  his 
mill  into  the  creek  can  exempt  him  from  the  penalty  of  the 
fourth  section  of  the  act  of  1820,  if  in  truth  the  qualities  of  the 
water  are  impaired  by  it.  In  the  case  of  Mills  v.  Hall,  9  Wend. 
815  [24  Am.  Dec.  160],  the  facts  were  that  the  defendant  had 
built  a  dam  across  a  stream,  which  it  was  alleged  corrupted  the 
atmosphere  and  affected  the  health  of  the  plaintiff  and  his  fam- 
ily, and  one  of  the  grounds  of  the  defense  was  that  the  dam  had 
been  erected  more  than  twenty  years.  The  court  said  that  there 
could  be  no  such  thing  as  a  prescriptiYe  right  to  maintain  a  pub- 
lic nuisance,  and  although  the  dam  may  haye  been  erected  more 
than  twenty  years,  and  during  all  the  time  has  rendered  the  ad- 
jacent country  unhealthy,  yet  such  length  of  time  can  form  no 
defense  to  the  right  of  the  public  to  abate  it,  nor  to  an  action  at 
the  suit  of  any  one  who  has  suffered  by  it,  although  such  length 
of  time  would  form  a  bar  to  any  action  to  recover  damages  for 
overflowing  the  land  of  an  adjoining  owner  by  reason  of  the 
erection  of  the  dam.  Again,  in  the  case  of  The  People  v.  Cunning- 
ham,  1  Denio,  524,  it  is  said  that  no  length  of  time  will  enable 
a  party  to  prescribe  for  a  nuisance:  See  also  Ho^  v.  Sterrett,  2 
Watts,  327  [27  Am.  Dec.  313]. 

4.  It  is  not,  however,  necessary  that  we  should  assume  the 
broad  principle  that  no  length  of  time  will  justify  the  continu- 
ance of  a  nuisance.  If  it  can  be  continued  on  the  groimd  of 
the  length  of  time  that  it  has  been  permitted  to  exist  or  con- 
tinue, it  must  be  that  a  grant  is  presumed  to  have  been  obtained 
for  the  erection  of  the  nuisance,  or  a  license  or  authority  from 
the  public  to  do  the  act  constituting  the  offense.  But  in  this 
case  no  such  presumption  could  be  indulged,  for  in  a  %hort  time 
after  the  mill  was  erected,  the  legislature  of  the  state  passed  the 
act  under  which  this  suit  is  brought,  imposing  a  penalty  on  any 
one  who  should  obstruct  or  injure  the  waters  of  the  creek  on 
which  the  defendant's  father  had  then  erected  the  mill.  This 
act  is  still  in  force,  and  has  been  by  several  subsequent  acts  rec- 
ognized as  an  existing  law.  We  then  have  the  clear  and  un- 
equivocal evidence  of  the  legislative  will  that  no  one  should 
injure  the  waters  of  this  particular  stream.  In  opposition  to 
^s  act  prohibiting  an  injury  to  the  water,  we  can  not  infer  a 
grant  or  authority  to  do  so  in  violation  of  the  act. 

6.  The  only  remaining  question  is,  whether  the  evidence 
shows  that  the  sawdust  injures  the  water.  The  witnesses  state 
that  the  filmy  substance  found  in  the  water  was  created  en« 
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tirely  or  in  part  by  the  sawdust;  to  what  extent  this  substance 
impairs  the  sanatory  qualities  of  the  water,  the  witnesses  do  not 
know;  one  who  was  a  physician  thought  it  did  not  render  the 
water  less  healthful.  We,  however,  think  that  the  existence  of 
such  a  substance  in  the  water  is  an  injury  to  ifc;  to  say  the  least, 
it  renders  the  water  less  pure,  and  is  calculated  to  annoy  and 
disgust  those  who  have  it  to  use  for  the  ordinary  purposes  of 
life,  and  consequently  must  be  an  injury  to  it. 

The  counsel  for  the  plaintiff  in  error,  however,  has  urged  that 
to  enforce  the  penalty  of  this  act  against  the  defendant  will 
compel  him  to  abandon  the  use  of  his  mill  or  alter  its  structure 
at  considerable  expense,  and  thus  private  properiy  will  be  taken 
or  destroyed  for  the  public  good,  without  compensation.  The 
whole  error  of  this  argument  consists  in  not  reflecting  on  the 
strict  lights  of  the  defendant.  He  had  the  right,  by  virtue  of 
his  title  to  the  land,  to  use  the  water,  but  not  to  abuse  it  to  the 
injury  of  others.  By  his  act  he  not  only  uses  it,  but,  as  the 
evidence  shows,  injures  its  quality.  This  he  had  no  right  to 
do;  he  obtained  no  such  right  by  virtue  of  his  grant  to  the  land, 
nor  has  he  derived  any  such  right  or  authority  from  any  source 
having  power  to  grant  it.  He  therefore  has  incurred  the  penally 
by  infringing  upon  the  rights  of  others,  in  injuring  the  water, 
and  for  this  he  must  be  responsible.     . 

We  see  no  error  in  the  judgment,  and  it  must  be  a£Srmed. 

UsB  OF  Wateb  in  a  Flowing  Stream  Ib  open  to  aU,  subject  to  the  restriotion 
that  a  person  is  not  permitted  to  use  it  to  the  injury  of  another  through  whose 
land  it  passes:  Hoy  v.  Sterrett,  27  Am.  Dec.  313,  and  note  318.  A  riparian 
proprietor  is  entitled  to  the  natural  flow  of  water  of  the  stream:  Evans  y. 
Merriweiher,  38  Id.  106;  Plumleigh  v.  Dawson,  41  Id.  199. 

BiOBT  TO  UsB  AND  PowER  OF  Wateb  may  be  acquired  by  prescriptum: 
Cany  y.  Damds^  41  Id.  532,  and  note;  Sherwood  v.  Burr,  4  Id.  215,  note» 
where  the  tnbjeot  of  acquiring  water  privileges  is  discussed. 


Copeland  v.  Touchstone. 

116  Alabama,  833.] 
Patmemt  to  Journeyman  Discharges  any  Obliqation  to  Pay  thb  Mas- 
TSR  for  work  done  by  him,  where  the  contract  was  made  with  such  jour- 
neyman supposing  him  to  be  the  principal,  and  payment  was  made  without 
notice  of  any  claim  of  a  master. 

Plaintiff  brought  suit  and  established  his  demand.  Defend- 
ant proved  as  an  offset  work  done  for  plaintiff  by  one  Bichardson, 
a  journeyman  workman  in  his  (defendant's)  employ.  PlaintifiC 
proved  that  he  hired  Bichardson,  not  knowing  he  was  in  defend- 
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ant's  employ,  and  that  he  had  paid  him.    Judgment  rendered 
allowing  defendant's  offset.     Plaintiff  appealed. 

D.  Smith,  for  the  plaintiff  in  error. 

!Ko  counsel  for  the  defendant. 

By  Court,  Chslton,  J.  It  certainly  can  not  be  assumed,  that 
because  the  work  was  done  at  the  shop  of  the  defendant,  he  is 
entitled  to  recover  for  it.  Copeland  contracted  with  Eichard- 
son,  in  utter  ignorance  of  the  relation  which  existed  between 
him  and  his  employer.  Touchstone.  Conceding,  then,  that  as 
between  the  latter  and  Eichardson,  the  relation  of  principal  and 
agent  obtained,  or  that  Eichardson  was  in  the  employment  of 
Touchstone,  who  was  entitled  to  all  his  earnings,  it  is  too  well 
settled  now  to  be  questioned,  that  if  Copeland  was  ignorant  of 
this  fact — if  he  negotiated  with  Eichardson  as  the  piincipal, 
supposing  him  to  be  so,  and  paid  him  for  the  work  before  he 
had  notice  of  any  claim  on  the  part  of  Touchstone — ^he  will  be 
protected  in  such  payment. 

Judge  Story,  in  his  work  on  Agency,  page  439,  section  430, 
says:  ''The  modes  and  circumstances  under  which  such  pay- 
ments are  made  to  the  agent  may  haye  a  material  bearing  on  the 
rights  of  the  principal.  If  the  payments  are  received  by  the 
agent  according  to  the  ordinary  course  of  business,  or  even  if 
they  are  made  out  of  the  ordinary  course  of  business,  if  the  agent 
alone  is  known  or  is  supposed  to  be  the  principal,  the  latter  will 
be  bound  thereby."  Mr.  Pailey  lays  down  the  same  doctrine.  ■ 
*'  If ,''  says  he,  ''  the  agent  act  for  a  principal  undisclosed,  he  has 
authority  to  receive  payment."  Until  the  principal  appears,  the 
agent  is  to  be  regarded  as  the  proprietor:  liv.  on  Agency, 
226-232;  Favenc  v.  Bennett,  11  East,  38;  CoatesY.  Lewes,  1  Camp. 
444;  Blackburn  v.  Scholes,  2  Id.  341;  Stewart  v.  Aberdein,  4Mee. 
&  W.  211.     See  also  The  Governor  v.  Dail^,  14  Ala.  469-472 

So,  in  the  case  before  us,  the  party  dealing  with  the  journey- 
man, having  no  notice  of  the  fact  that  he  was  working  for  the 
defendant  in  error,  and  having  made  to  him  full  payment  before 
he  was  informed  by  the  defendant  that  he  claimed  the  price  of  the 
work,  must  be  considered  as  discharged  from  any  obligation  to 
pay  the  money  over  hgein  to  the  principal:  Smith's  Merc.  L.  129. 

It  results  from  what  we  have  said,  that  the  county  court  mis- 
took the  law  in  holding  the  plaintiff  in  error  liable  for  the  pay« 
ment  he  had  previously  made  to  Eichardson. 

The  judgment  is  consequently  reversed,  and  the  cause  re- 
manded. 
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HUOEABEE  V.  BiLLINGSLT. 

[16  ATiABAma,  41d.] 

PowiB  ov  Tkustee.— Trnstee  may  rednoe  the  troBt  estate  to  poeaesuoa, 
and  may  sue  or  defend  a  snit  at  law  in  regard  to  it»  if  the  instniment  by 
which  the  trust  was  created  does  not  inhibit. 

Upon  Bssach  of  Trust  bt  Trustee,  cestui  que  trust  may  follow  the  estate 
into  the  hands  of  a  stranger,  or  he  may  have  his  remedy  against  the 
trustee  personally,  to  recover  for  damages  caused  by  his  unaathorized 
act. 

QmrcLAiM  Deed  fsom  Teusteb  to  Tbubtob  reinvests  the  trustor  with  the 
legal  estate  and  divests  the  trustee  of  it. 

Tbbsfass  to  try  title.  Def endantsclaimed  under  William  Foster, 
fhe  chain  of  whose  title  is  given  in  the  opinion.  Plaintiff  claimed 
under  a  deed  from  Howell,  dated  the  twenty-second  of  Novem- 
ber, 1844.  Howell  was  once  a  trustee  of  the  property,  but  had 
in  March,  1841,  while  trustee,  executed  a  quitclaim  deed  for  the 
same  property  to  his  grantor.  The  court  refused  to  charge  the 
jury  that  by  the  deed  from  the  trustee  to  his  grantor  the  trustee 
parted  with  the  legal  title  to  the  premises,  and  that  any  sale 
thereafter  by  him  was  void.    Defendant  excepted. 

OarroU,  for  the  plaintiff  in  error. 

A.  B,  Moore f  for  the  defendant. 

By  Court,  Collieb,  C.  J.  A  trustee,  it  is  said,  is  a  person 
holding  the  legal  title  to  property,  under  an  express  or  implied 
agreement  to  apply  it,  and  the  income  arising  from  it,  to  the  use 
and  for  the  benefit  of  another  person,  who  is  called  the  cestui 
que  trust :  Story  on  Con.,  2d  ed.,  sec.  296.  The  powers  pertain- 
ing to  a  trustee  over  the  trust  property  depend  upon  the  nature 
of  the  trust  and  the  terms  of  the  instrument  by  which  it  was 
created;  if  these  do  not  inhibit,  he  may  reduce  the  trust  estate 
into  possession,  and  may  sue  or  defend  a  suit  at  law  in  respect 
to  it:  Chambers  et  cU.  v.  Mduldin  et  aZ.,  4  Ala.  477;  Marriott  £ 
Hdrdesty  et  al,  v.  Givens,  8  Id.  694;  Nicoll  v.  Mumford^  4  Johns, 
Ch.  529;  Brooks  v.  Marbury,  11  Wheat.  97;  Gray  v.  HiU,  10 
Serg.  &  R.  436;  Halsey  v.  Whitney,  4  Mason,  206;  Acton  v. 
Woodgate,  2  Myl.  &  K.  492;  Garrard  v.  Lord  Lauderdale,  3  Sim. 
11;  Small  v.  Marwood,  9  Bam.  &  Cress.  300;  Gait  v.  Dibrell,  10 
Terg.  146. 

Although  no  one  is  compellable  to  undertake  a  trust,  yet  if 
the  party  named  as  a  trustee  intend  to  decline  its  administra- 
tion, he  ought  to  execute  a  disclaimer,  or  at  least  never  interfere 
in  the  matter:  Lewin  on  Trusts,  etc.,  225.     It  is  said  to  be  a 
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uuTersal  rule,  that  a  person  who  has  once  undertaken  the  office 
of  trustee,  either  by  actual  acceptance  or  by  construction  of 
law,  can  not  discharge  himself  from  liability  by  subsequent  re- 
nunciation. The  only  mode  by  which  he  can  obtain  a  release 
is  either  under  the  sanction  of  a  court  of  equity  or  by  virtue  of 
a  special  power  in  the  instrument  creating  the  trust,  or  with  the 
universal  consent  of  the  parties  interested  in  the  estate:  Id.  260. 
Wherever  a  trust  is  created,  a  legal  estate  sufficient  for  the  exe- 
cution of  the  trust  shall,  if  possible,  be  implied:  consequently, 
a  trust  to  sell,  even  on  a  contingency,  confers  a  fee  simple  at 
law,  as  indispensable  to  the  execution  of  the  trust:  Id.  234.  A 
trust  estate,  whether  real  or  personal,  may,  like  a  beneficial  es- 
tate, be  conveyed,  assigned,  or  incumbered  by  the  trustee  at 
law.  As  the  diy  legal  estate  in  the  hands  of  the  trustee  is 
affected  by  the  operation  of  law,  and  may  be  disposed  of  by  the 
act  of  the  trustee,  precisely  in  the  same  manner  as  if  it  were 
vested  in  him  beneficially,  so  it  confers  upon  him  all  the  legal 
privileges,  and  subjects  him  to  all  the  legal  burdens  that  are  in- 
cident to  the  usufructuary  possession.  Thus,  he  may  sue  at 
law  respecting  the  trust  estate;  the  cestui  que  trust,  though  the 
absolute  owner,  in  equity,  is  regarded  in  a  court  of  law  in 
the  light  of  a  stranger:  Id.  244-248. 

The  cestui  que  trust  may  proceed  against  his  trustee  and  oblige 
him  to  the  execution  of  any  particular  act  of  duty:  if,  therefore, 
the  legal  estate  in  the  hands  of  a  trustee  be  assailed  by  a  stranger, 
the  cestui  que  trust  may  compel  the  trustee  to  assert  his  legal 
right.  So  if  the  cestui  que  trust  have  reason  to  believe,  and  can 
show  to  the  satisfaction  of  the  court,  that  the  trustee  is  about  to 
do  an  act  that  is  not  within  the  scope  of  the  trust,  he  may  obtain 
an  injunction  to  restrain  him  from  an  unauthorized  exercise  of 
power:  Lewin  on  Trusts,  etc.,  603-609.  Where  the  trustee 
commits  a  breach  of  trust,  the  cestui  que  trust  may  follow  the  es- 
tate into  the  hands  of  a  stranger  to  whom  he  has  conveyed  it — 
the  rule  being  that  the  equitable  right  of  the  cestui  que  trust  may 
be  successfully  asserted  against  any  person,  who  is  either  a 
volunteer  with  or  without  notice,  or  a  purchaser  for  a  valu- 
able consideration  with  notice.  So  he  has  a  remedy  against 
the  trustee  personally  to  recover  compensation  for  the  inju- 
rious consequences  of  his  unauthorized  act:  Id.  610.  The 
deed  of  trust  under  which  the  plaintiff  attempts  to  deduce  a 
title,  is  a  conveyance  of  the  premises  in  question,  together  with 
some  personal  estate,  by  Huntington  to  Howell,  to  secure  the 
payment  of  certain  debts  due  by  the  grantor  to  Harrell,  and  to 
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indemnify  the  plaintiff  and  Parish  against  the  payment  of  cer- 
tain notes  which  they  had  signed  with  the  grantor  as  his  sureties. 
It  is  professedly  a  deed  between  the  grantor,  the  trustee,  and 
Harrell — authorizes  a  sale  after  default,  upon  the  request  of 
either  of  the  beneficiaries,  and  gives  to  Harrell  a  priority  in  the 
payment  of  his  demands.  Harrell  and  the  trustee  united  in  the 
execution  of  a  quitclaim  deed  to  Huntington  of  the  premises, 
in  which  it  is  recited  that  they  had  receiyed  satisfaction  to  the 
extent  of  their  value.  Subsequently  Huntington  and  wife  sold 
and  conveyed  the  premises  for  a  valuable  consideration  to  Fos- 
ter, whose  tenants  and  those  claiming  through  him  have  held 
the  possession  under  the  assertion  of  a  right  adverse  to  the 
plaintiff  or  the  trustee. 

Although  Harrell  was  the  only  beneficiary  who  was  made  a 
party  to  ihe  deed  of  trust,  and  its  primary  object  was  to  secure 
him,  yet  we  have  seen  that  there  were  others  who  had  interests 
provided  for.  Harrell  having  joined  in  the  quitclaim  to  Hunt- 
ington, can  not  charge  the  trustee  for  a  breach  of  duty;  but  the 
plaintiff  and  Parish  may  complain,  and  if  prejudiced  by  that  act, 
are  entitled  to  be  indemnified,  in  the  mode  we  have  indicated 
would  be  proper,  where  the  trustee  transcends  his  authority: 
Lewin  on  Trusts,  etc.,  464.  The  deed,  however,  was  valid  as  be- 
tween Harrell,  the  trustee,  and  Huntington,  divested  the  legal 
estate  of  the  trustee,  and  left  him  no  interest  in  the  premises  to 
which  he  had  quitted  claim.  Having  voluntarily  parted  with 
the  estate  conferred  by  the  deed  of  trust,  he  could  not  execute 
the  duty  it  enjoined,  and  which  he  had  undertaken  to  perform; 
for  it  was  essential  to  its  performance  that  he  should  have  the 
legal  estate.  This  conclusion  is  fully  supported  by  the  work 
we  have  cited,  which  is  little  more  than  a  compilation  of  the  ad- 
judged cases:  Pistole  v.  Street,  AdnCxy  5  Port.  64. 

The  quitclaim  reinvested  Huntington  with  the  legal  estate^ 
and  left  nothing  in  the  trustee — not  even  the  naked  power  to 
convey  a  complete  title  in  the  grantor's  name:  this  was  insepa- 
rable from  the  estate  with  which  the  trustee  parted.  Conceding, 
however,  that  the  trustee  could,  upon  the  requisition  of  the 
plaintiff  and  Parish,  have  sold  an  equitable  interest,  the  plaintiff 
could  not  recover  in  the  present  action,  because  it  is  indispensa- 
ble to  his  right  to  recover  at  law  that  he  should  show  a  legal 
title  in  himself.  This  he  could  not  do,  for  the  reason,  as  we 
have  seen,  that  the  trustee  had  no  such  title  to  convey. 

It  is  immaterial  to  the  present  case  whether  the  agent  of  Foster 
had  notice  of  the  trust  at  the  time  he  purchased;  however  this 
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may  be,  the  effect  of  the  quitclaim  to  divest  the  legal  estate  is 
still  the  same.  The  question  of  notice  might  perhaps  be  impor- 
tant in  considering  whether  the  equitable  rights  of  the  cestuis  qwe 
trust  were  affected,  but  beyond  this,  we  can  not  perceive  that 
it  is  entitied  to  consideration. 

We  are  not  inclined  to  go  beyond  the  case  before  us  and 
inquire  what  are  the  respective  rights  of  the  plaintiff  and  defend- 
ant in  equity,  upon  the  hypothesis  that  the  agent  of  Foster 
purchased  with  notice.  But  we  are  disposed  to  think  that  the 
defendant  is  entitied  to  stand  in  the  situation  that  Harrell  occu- 
pied, and  if  the  sale  should  be  set  aside  he  may  claim  a  prior 
lien  to  the  extent  of  the  consideration  that  Harrell  and  the 
trustee  received  for  their  quitclaim  to  Huntington;  provided  it 
does  not  exceed  the  amount  of  the  sum  that  was  due  to  Harrell. 
As  to  the  right  of  the  defendant  to  be  compensated  for  improve- 
ments made  upon  the  premises,  this  will  not  present  a  question 
of  great  difficulty  when  the  facts  are  developed. 

This  view  leads  us  to  the  conclusion  that  by  executing  the 
quitclaim  deed  to  Huntington  the  trustee  parted  with  his  legal 
estate,  and  consequent  authority  to  make  the  subsequent  sale 
under  the  deed  of  trust,  at  which  the  plaintiff  purchased;  con- 
sequentiy  the  third  charge  prayed  should  have  been  given.  We 
will  not  stop  to  consider  the  other  questions  raised,  as  the  con- 
clusion expressed  is  decisive  of  the  present  case.  We  have  but 
to  add  that  the  judgment  is  reversed  and  the  cause  remanded. 

Tbustes  may  Maintain  an  Action  at  Law  for  the  poflseasion  of  the  tract 
fund  or  estate:  ComnUasiofMrB  of  the  Sinking  Fund  v.  Walker,  33  Am.  Deo. 
433. 


CooHRAN  &  Estill  v.  Cxjnninoham*s  Ex'r. 

[16  ATiAWama,  448.] 

Pabtners  Suing  must  All  bb  Entitled  to  Recover,  to  maintam  an 
action  at  law. 

Act  Barring  One  Partner  Bars  All  from  bringing  an  action  in  the 
partnership  name. 

Admission  of  a  Partner  Competent  Evidence. — Admission  of  one  part- 
ner that  he  has  no  right  of  action  is  competent  evidence  to  show  the  fact 
admitted  by  him. 

Witness  Interested  in  the  Result  of  a  Suit  is  incompetent,  even 
though  it  is  his  opinion  that  it  can  not  affect  him. 

Plaintiffs  v^ere  attorneys,  and  the  Bank  of  Rome  owed  them 
for  services.     In  settling  a  claim  for  the  bank  against  one 
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Thomas,  ihey  took  a  note  in  Estill's  name  for  two  thousand  four 
hundred  dollars.  The  note  was  taken  in  this  way,  first,  because 
the  bank  had  some  difficulty  in  bringing  suits  in  its  own  name; 
and,  second,  to  giye  plaintiffs  security  for  fees  due  them.  Estill 
recovered  judgment  against  Thomas.  Plaintiffs  dissolved  part- 
nership in  April,  1842,  and  Estill  and  Smith,  the  president  of 
the  bank,  went  to  the  store  of  Cunningham  &  Dixon,  and  it 
was  there  agreed  that  Smith  should  sell  the  judgment  to  him, 
Smith  paying  the  fees  due  plaintiffs.  Cunningham  then  sold 
goods  to  Smith  to  the  amount  of  the  judgment.  Smith  refused 
to  pay  the  fees,  and  they  are  still  unpaid.  Cunningham  called 
on  Estill  to  obtain  a  transfer  of  the  judgment  to  him,  but  as  the 
fees  had  not  been  paid,  Estill  declined  to  do  so  until  Februaiy 
21, 1843,  when  he  did  make  a  transfer  of  all  the  right  he  had  in 
the  judgment  to  Cunningham,  who  then  executed  an  instrument 
to  Estill,  by  which  he  tiunsferred  a  certain  note  to  him.  The 
instrument  provided  that  after  paying  all  the  fees  from  the  pro- 
ceeds of  the  note,  the  residue  should  be  paid  to  Cunningham. 
Estill  and  Cunningham  agreed  on  and  admitted  the  above  facts, 
and  differing  as  to  the  latter's  liability,  submitted  the  question 
to  arbitrators,  who  awarded  that  Cunningham  should  not  pay 
anything.  Defendant  offered  Dixon,  the  partner  of  Cunning- 
ham, as  a  witness,  who  said  he  did  not  think  he  was  bound  to 
pay  any  part  of  the  judgment  which  might  be  recovered  in  the 
suit.  Plaintiffs  objected  to  the  witness  Dixon,  as  being  incom- 
petent, and  also  to  the  admissions  made  by  Estill  alone,  after 
dissolution  of  partnership.  Being  introduced.  The  other  foots 
will  be  found  in  the  opinion. 

Bicey  for  the  plaintiffs  in  error. 

L.  E.  Parsons  and  Morgan^  for  the  defendant. 

By  Court,  Dabgan,  J.  The  counsel  for  the  plaintiffs  in  error, 
in  their  argument,  present  three  questions:  1.  That  one  partner 
has  no  right,  after  the  dissolution  of  the  firm,  to  transfer  its 
effects  or  choses  in  action  so  as  to  bind  the  firm.  2.  That  the 
admissions  made  by  Estill  after  the  firm  was  dissolved,  in  refer- 
ence to  the  transfer  made  by  him,  were  illegal  proof.  3.  That 
Dixon  was  interested  in  the  event  of  the  suit,  and  therefore  in- 
competent to  testify. 

1.  We  do  not  deem  it  necessary  to  examine  how  far,  or  under 
what  circumstances,  one  partner,  after  the  dissolution  of  the 
firm,  has  the  power  to  transfer  the  partnership  assets,  or  assign 
the  partnership  demands;  for  the  rule  is  well  settled,  that  in  a 
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suit  at  law  all  the  plaintiffs  must  be  entitled  to  recoTer,  or  the 
suit  can  not  be  maintained;  and  any  matter  that  will  negatiye  the 
right  of  one  of  the  partners  to  bring  the  suit  is  sufficient  to  de- 
feat the  action.  If,  for  example,  one  partner  has  released  the 
debt,  although  such  release  may  be  a  fraud  on  his  copartner, 
yet  a  suit  at  law  can  not  be  maintained  in  the  partnership  name 
for  its  recovery,  and  the  party  injured  by  the  act  of  his  partner 
can  obtain  redress  in  a  court  of  equity  only:  Richmond  t.  Heapy, 
1  Stark.  204;  Coll.  on  Part.  383;  Biggs  v.  Lawrence,  3  T.  R,  454; 
Jacaud  v.  Frenchy  12  East,  317.  By  joining  in  the  suit  the  part- 
ner who  has  done  the  wrongful  act,  ihej  rely  on  his  right  to  re- 
cover, and  must  abide  by  all  his  acts;  and  if  any  one  of  them 
would  bar  the  right  of  one  partner,  this  is  sufficient  to  bar  the 
action.  In  the  case  of  Jones  v.  Sikes,  9  Bam.  &  Cress.  532,  it 
was  said  by  Lord  Tenterden,  that  he  was  aware  of  no  case  in 
which  one  has  been  allowed  in  a  court  of  law  to  rescind  his  own 
act  on  the  ground  that  it  was  a  fraud  on  the  rights  of  another, 
whether  the  party  seeling  to  do  this  sues  in  his  own  name  or 
jointly  with  the  person  injured  by  his  act.  The  principle  that  all 
the  partners  must  be  entitled  to  recover,  or  the  action  can  not  be 
maintained,  is  fully  recognized  in  the  American  courts,  and  in- 
deed, so  far  as  I  have  observed,  has  never  been  denied  where  the 
common  law  of  England  prevails:  Story  on  Part.,  c.  12,  p.  360- 
865;  The  Society  etc,  v.  Wheeler,  2  Qnll.  130;  Oriswold  v.  Wad- 
dington,  16  Johns.  438.  As  it  is  the  established  rule  that  all  the 
partners  must  be  entitled  to  recover,  in  order  to  maintain  the 
suit,  any  act  of  one  partner,  whetiher  done  before  or  after  the 
dissolution  of  the  firm,  that  will  bar  him,  will  equally  preclude 
the  partnership  from  bringing  an  action  at  law  in  the  name  of 
all  the  partners.  The  transfer  of  the  judgment  to  Cunningham 
is  binding  on  Estill,  and  he  therefore  can  not  recover  of  the  de- 
fendant on  the  ground  that  he  had  a  lien  on  the  judgment  for 
fees  due  to  the  firm  of  Cochran  &  Estill;  and  as  Estill  can  not 
recover,  it  follows  that  a  suit  at  law  can  not  be  maintained  in 
the  name  of  Cochran  &  Estill. 

2.  Nor  is  it  necessary  for  us  to  examine  how  far  or  under 
what  circumstances  the  admissions  made  by  one  partner,  after 
the  dissolution  of  the  firm,  will  bind  the  other  partners;  for  if  it  be 
ac^mitted  that  such  admissions  could  not  be  received  as  evidence 
to  bind  the  other  partners,  it  is  very  clear  they  are  admissible 
to  show  that  the  partner  making  them  has  no  right  of  action, 
and  if  this  be  shown,  the  whole  suit  must  fail.  The  admissions 
of  ilstill,  in  reference  to  the  transfer  made  by  him  to  Cunning* 
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ham,  are  eyidence  in  a  suit  at  law,  binding  on  him,  and,  being 
binding  on  him,  they  are  legal  testimony  in  bar  of  the  suit. 

3.  We  come,  however,  to  the  conclusion  that  the  court  erred 
in  admitting  the  testimony  of  Dixon.  Although  the  transfer  of 
the  judgment  was  made  to  Cunningham  alone,  the  goods  with 
which  it  was  purchased  belonged  to  the  firm  of  Cunningham  & 
Dixon,  and  the  judgment  was  satisfied  by  Thomas  by  his  paying 
the  amount  of  it  on  a  debt  due  by  Cunningham  &  Dixon  to  the 
bank  at  Montgomery.  The  judgment  was  therefore  purchased 
with  the  goods  of  the  firm,  and  its  proceeds  were  paid  for  the 
l)enefit  of  the  firm,  and  it  may  be  said,  to  the  firm.  The  trans- 
fer to  Cunningham  must  therefore  be  considered  as  in  trust  or 
for  the  use  of  the  firm.  *  If  the  amount  of  this  judgment,  or  any 
part  of  it,  should  be  recovered  against  Cunningham,  in  conse- 
quence of  anything  growing  out  of  the  contract  of  transfer,  he 
would  stand  as  a  creditor  of  the  firm  to  the  extent  of  the  recovery, 
for  the  reason  that  money  received  to  the  use  of  Cunningham  &, 
Dixon  would  be  recovered  of  Cunningham  alone.  Such  a  recov- 
ery would  entitle  Cunningham  to  call  on  Dixon  to  account  for 
his  proportion  of  the  money  improperly  received  by  the  firm, 
and  which  he  alone  had  to  refund.  Dixon,  notwithstanding  his 
opinion  that  he  was  in  no  manner  bound  to  account  for  any 
portion  of  the  recovery,  is  liable  to  Cunningham  for  his  propor- 
tion of  any  amount  that  may  be  recovered  of  him.  He  was 
therefore  legally  interested  in  defeating  the  suit,  as  he  thereby 
defeated  his  liability  to  Cunningham. 

For  this  error  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Judge  Chh/ton,  having  been  employed  as  counsel  in  the  court 
below,  did  not  sit 

Intsbbst  to  DisQUAurr  a  WmnESS  mnst  be  a  legal  interest  in  the  event 
of  the  Bait:  i?ato2ey  v.  Biffdow,  23  Am.  Deo.  607;  Moi  v.  Porter^  30  Id.  689| 
Pcarher  v.  CfrmoM,  42  Id.  739;  and  see  note  to  BiddU  v.  Dixon,  44  Id.  210, 
where  the  cases  in  this  series  on  the  sobjeet  of  diaqoalification  of  witness  on 
•aoeonnt  of  interest  are  oolleoted. 

Answxb  aki>  AnmasiON  or  0ns  PABmrsB  will  bind  both,  even  though 
prooess  has  been  r^gnlarly  served  on  both:  Andenon  v.  Warner,  37  Am.  Deo. 
170;  bat  admissions  of  a  party  will  not  bind  his  oo-defendsnts,  thoagh  fhef 
-will  Und  himself:  SmUhy.  Ftneeitf,  88 Id.  62. 
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TUBNIPSEED    V.   GUNNINaHAH. 

[16  AT.ABAMA,  601.] 
TBAJXSAXjnOJt  WILL    BB    DeCLABED  A    HoRTOAOS    BATHSK    THAN    A   CONBI* 

TiONAL  Sale  by  a  court  of  equity  where  it  i3  doubtful  which  was  intended. 
BuBDKN  OF  Pboof,  where  it  is  doubtful  whether  a  transaction  was  conditional 
■ale  or  a  mortgage,  is  on  him  who  insists  the  sale  was  absolute. 

Thb  opinion  states  the  facts. 

Ormond  and  HunHngion,  for  the  plaintiff. 

Pecky  for  the  defendant. 

By  Court,  Dabgan,  J.  The  material  allegations  of  the  bill 
aie,  that  the  complainant  Cunningham  was  indebted  to  the 
defendant  in  several  promissory  notes,  to  secure  which,  a  deed 
of  trust  had  been  executed  by  the  complainant  to  Edmund  T. 
Bush;  that  the  defendant  on  the  twenty-third  of  March,  1843, 
claimed  to  be  due  to  him  the  sum  of  six  thousand  eight  hun- 
dred and  twenty-five  dollars;  that  this  amount  was  produced  by 
calculating  interest  on  the  debt  at  sixteen  per  cent.,  and  com- 
pounding it  from  time  to  time;  that  the  defendant  then  stated 
that  the  legislature  had  passed  a  law  taxing  money  loaned  at 
interest,  or  used  in  shaving,  and  that  he  wished  to  change  the 
character  of  his  debt,  and  proposed  to  give  up  the  deed  of 
trust  and  the  notes,  and  to  take  bills  of  sale  for  twenty-four 
negroes,  assuring  the  complainant  that  he  would  hold  the  bills 
of  sale  as  a  security  for  the  debt,  and  that  thd  slaves  should  re- 
main in  the  possession  of  the  complainant,  and  that  he  would 
take  a  note  purporting  to  be  for  the  hire  of  the  slaves,  but  in- 
tended in  fact  as  a  security  for  the  interest.  The  bill  further 
charges,  that  confiding  in  the  assurances  of  the  defendant,  that 
he  would  take  no  advantage  of  complainant,  he  executed  to  him 
five  bills  of  sale,  purporting  to  convey  the  slaves  absolutely, 
and  that  the  defendant  then  delivered  up  the  deed  of  trust  and 
the  notes  to  complainant,  he  at  the  same  time  executing  his 
note  to  the  defendant  for  the  sum  of  eight  hundred  and  eighty* 
eight  dollars  and  ninety-nine  cents,  purporting  to  be  given  for 
the  hire  of  the  slaves,  but  which  was  intended  to  secure  usuri- 
ous interest  on  the  debt  due  by  complainant  to  the  defendant. 
It  is  further  alleged,  that  on  tiie  twenty-second  of  May,  1843, 
the  complainant  executed  to  the  defendant  another  bill  of  sals 
for  a  negro  named  York,  the  consideration  expressed  being  four 
hundred  and  fifty  dollars,  which,  however,  was  executed  on  the 
same  terms  and  conditions,  and  on  like  assiurances.    The  con- 
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Bideratiou  for  this  bill  of  sale  was  money  paid  by  defendant  to 
different  persons,  at  the  request  of  the  complainant.  The  bill 
further  alleges,  that  on  the  second  day  of  March,  1844,  the  day 
after  the  note  for  eight  hundred  and  eighiy-eight  dollars  and 
ninety-nine  cents  became  due,  the  defendant  induced  the  com- 
plainant to  execute  another  note,  purporting  to  be  for  the  hire 
of  the  slayes,  but  intended  to  secure  usurious  interest,  which 
was  for  the  sum  of  nine  hundred  and  fifty-six  dollars  and  ninety- 
nine  cents,  and  which  included  sixteen  per  cent  on  the  amount, 
expressed  to  be  in  payment  of  the  slave  York.  It  is  further 
charged,  that  the  amount  actually  due,  including  lawful  interest, 
after  allowing  credits  for  two  payments,  is  about  five  thousand 
three  hundred  and  ninety-eight  dollars  and  seveniy  cents;  and 
that  after  the  last  note  fell  due,  the  defendant,  in  violation  of 
his  assurances,  commenced  actions  at  law,  to  recover  the  pos- 
session of  the  slaves  and  the  amount  purporting  to  be  due  for 
the  hire.  The  bill  concludes  with  a  prayer  that  the  bills  of 
sale  be  decreed  to  be  mortgages;  that  an  account  be  taken  of 
the  amount  actually  due  with  lawful  interest,  on  the  payment 
of  which  the  bills  of  sale  to  be  canceled,  and  also  for  injunc- 
tions against  the  suits  at  law,  and  for  general  relief. 

The  answer  admits  that  complainant  was  indebted  to  the  de- 
fendant, to  secure  which  the  deed  of  trust  described  in  the  bill 
was  executed;  the  complainant  had  made  default  in  paying  the 
notes  as  they  fell  due,  and  that  the  defendant  was  about  to  pro- 
ceed to  have  the  property  sold;  and  avers,  that  the  complainant, 
desirous  to  prevent  his  land  conveyed  by  the  deed  from  being 
sacrificed,  proposed  that  the  defendant  should  pay  off  some 
executions  then  against  him,  amounting  to  about  one  thousand 
and  thirty-six  dollars,  and  give  up  the  notes  and  deed  of  trust, 
and  that  he  woidd  sell  to  the  defendant  absolutely,  negroes  to 
satisfy  his  demand:  that  to  this  proposition  the  defendant 
agreed,  but  told  the  complainant,  that  he  preferred  the  money 
to  the  slaves,  as  he  had  no  land  for  them  to  work;  that  com- 
plainant replied  he  was  willing  to  hire  them  of  respondent; 
that  the  defendant  then  went  to  the  house  of  the  complainant, 
and  the  negroes  were  valued  by  them,  and  after  the  valuation, 
defendant  said  to  complainant,  that  if  he  would,  at  any  time, 
previous  to  the  first  of  March,  1846,  pay  the  sum  agreed  on  as 
the  value  of  the  slaves,  and  the  stipulated  hire,  he  might  have  the 
negroes  back — ^but  he  denies  that  the  bills  of  sale  were  intended 
as  mortgages,  or  to  secure  the  payment  of  a  debt,  or  that  there 
ivas  any  promise  or  undertaking  on  the  part  of  the  complainant 
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to  repay  to  the  defendant  the  purchase  money  on  the  valuation 
set  on  the  slaves.  It  is  also  denied  that  the  notes,  purporting 
to  be  given  for  the  liire  of  the  slaves,  were  intended  to  secure 
usurious  interest  on  the  debt,  but  it  ia  insisted  that  they  were 
intended  to  secure  the  hire  of  the  slaves,  as  they  purport  to  do. 
It  is  likewise  denied  that  the  bill  of  sale  for  York  was  intended 
as  a  mortgage,  but  it  is  insisted  that  the  sale  was  absolute, 
with  the  same  right  on  the  part  of  complainant  to  repurchase 
him  that  he  had  to  repurchase  the  others.  It  is  admitted 
that  the  hire  of  the  slaves  was  ascertained  by  a  certain  per- 
centage on  the  sums  agreed  to  be  given  for  them;  that  this  was 
twelve  and  a  half  per  cent,  on  the  amount  that  complainant 
previously  owed  to  the  defendant,  and  sixteen  per  cent,  that  the 
defendant  then  advanced  for  the  complainant;  but  it  is  averred 
that  this  criterion  was  not  adapted  to  secure  usurious  interest 
on  a  debt,  but  as  a  criterion  by  which  the  value  of  their  services 
or  hire  was  ascertained.  The  answer  also  admits  that  the  de- 
fendant had  reserved  acd  agreed  to  take  usurious  interest  on 
the  debt  due  him,  and  this  usurious  interest  formed  a  portion  of 
the  indebtedness  of  the  complainant  to  the  defendant  at  the 
time  the  bills  of  sale  were  executed.  The  answer  also  avers,  that 
on  the  first  of  March,  1844,  the  complainant,  at  the  request  of 
the  defendant,  brought  the  slaves  to  the  residence  of  William 
Ellis,  and  there,  in  the  presence  of  witnesses,  made  a  formal 
delivery  of  them  to  him,  by  placing  his  hand  on  one,  and  saying, 
I  deliver  you  these  slaves  as  your  property,  after  which  the  com- 
plainant again  hired  them  for  a  year,  ending  the  first  of  March, 
1845. 

In  addition  to  the  admissions  in  the  answer  in  regard  to  the 
light  of  the  complainant  to  repurchase,  the  testimony  clearly 
shows,  that  on  the  day  the  slaves  were  brought  to  the  house  of 
William  Ellis,  and  after  the  complainant  had  announced  that  he 
delivered  them  to  defendant  as  his  property,  the  defendant  de- 
liberately stated  to  those  who  had  been  requested  to  witness  the 
delivery,  that  the  complainant  had  the  right  to  redeem  one  or 
all  of  the  slaves  for  his  own  benefit,  or  for  the  benefit  of  his 
family.  The  transaction  must  therefore  have  been  either  a  sale 
with  the  right  to  repurchase,  or  a  mortgage;  and  on  the  solution 
of  the  question,  whether  the  bills  of  sale  were  intended  as  mort* 
gages  to  secure  the  amount  of  indebtedness  due  from  the  com- 
plainant to  defendant,  or  whether  they  were  intended  to  be  ab* 
fsolute,  with  the  right  of  repurchase  merely,  depend  the  eqtdiy 
of  the  bill,  and  the  rights  of  the  complainant 
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Courts  of  eqtiiiy  are  said  to  incline  against  conditional  sales, 
and  where  it  is  doubtful,  from  all  the  circiunstances  attendant 
on  the  transaction,  whe&er  a  sale,  with  the  right  to  repurchase, 
or  a  mortgage  was  intended,  equity  will  construe  it  to  be  a  mort- 
gage, for  bj  this  construction,  complete  justice  can  be  done  to 
both  parties;  but  in  cases  of  conditional  sales,  oppression  can 
be  frequently  exercised  over  the  needy,  and  imjust  advantages 
taken  of  them,  owing  to  their  distressed  or  embarrassed  condi- 
tion: Flagg  v.  Mann,  2  Sumn.  535;  Longuet  t.  Scawen,  1  Yes. 
sen.  406;  Skinner  y.  MiUer,  5  Litt.  84;  Poindexter  t.  McCannon, 
1  Dev.  Eq.  877  [18  Am.  Deo.  591];  Pow.  on  Mortg.  139;  Secrefi 
y.  Turner,  2  J;  J.  Marsh.  471.  It  is  therefore  the  duty  of  tiie 
purchaser,  who  insists  that  the  sale  was  absolute,  with  the  right 
of  repurchase,  and  not  a  mortgage,  clearly  to  show  that  such 
was  the  intention  of  the  parties;  if  the  proof  leaves  it  doubtful 
whether  the  one  or  the  other  was  intended,  a  court  of  equity 
should  decree  the  contract  a  mortgage.  Weighing  the  evidence 
and  the  entire  case  by  this  well-settled  rule,  in  my  opinion,  the 
bills  of  sale  must  be  declared  mortgages,  for  any  mind,  viewing 
the  whole  case  deliberately,  must  doubt  whether  the  bills  of  sale 
were  to  be  absolute,  with  the  right  to  repurchase,  or  whether 
ihey  were  intended  as  mortgages,  even  if  it  be  not  convinced 
beyond  doubt,  that  a  mortgage  alone  was  intended. 

The  slaves  are  shown  to  be  worth  nearly  double  the  sum  fixed 
on  them  as  their  value,  and  this  of  itself  must  always  be  an 
important  fact  in  determining  whether  a  sale  is  absolute  or  a 
mortgage.  The  complainant  was  the  debtor  of  the  defendant, 
and  to  secure  this  debt  a  deed  of  trust  had  been  executed  on 
the  property  of  the  complainant;  default  in  the  payments  had 
been  made,  and  the  defendant  had  given  notice  that  he  in- 
tended to  sell.  The  agreement  was  then  entered  into  between 
the  parties  by  which  the  defendant  was  to  advance  a  further 
sum  of  about  a  thousand  and  thirty -six  dollars  to  satisfy  execu* 
tions  then  existing  against  the  complainant,  and  also  to  give  up 
the  notes  he  held  on  complainant,  together  with  the  deed  of 
trust,  and  in  lieu  thereof  the  defendant  was  to  receive  bills  of 
sale  for  twenty-four  or  [twenty-]five  slaves.  But  there  was  no 
witness  to  the  agreement;  it  rested  with  the  parties  themselves. 
The  answer  shows  that  the  agreement  was  fully  understood  and 
eomplete  as  to  all  its  terms  before  the  day  on  which  the  bills  of 
sale  were  executed,  and  on  that  day  nothing  was  said  in  refer- 
ence to  the  value  of  the  slaves,  for  they  had  been  previously 
valued;  nor  was  anything  said  in  reference  to  the  hiring  of  the 
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slaveSy  but  the  note  for  hire  was  drawn  and  executed  in  pursu- 
ance of  the  preTious  understanding.  This  note,  which  purports 
to  be  for  the  hire  of  the  slaTes»  was  not  regulated  as  to  the 
amount  by  the  value  of  the  services  of  the  slaves,  but  by  a 
certain  percentage  on  the  amount  of  indebtedness  to  the  de- 
fendant; at  the  expiration  of  the  year  the  complainant,  in  the 
presence  of  witnesses,  declares  that  he  delivers  the  slaves  to 
the  defendant  as  his  property;  the  defendant  then  calls  on  the 
same  witnesses  to  witness  that  the  complainant  Ibad  the  right  to 
redeem  one  or  all  of  the  slaves,  and  another  note  is  taken  for 
hire,  the  amount  of  which  is  regulated  by  the  same  rate  of 
interest  on  the  amount  of  the  debt.  The  conduct  of  the  parties 
from  the  time  the  bills  of  sale  were  executed,  tends  strongly  to 
show  that  they  considered  the  slaves  as  bound  for  the  debt, 
otherwise  their  hire,  it  would  seem,  would  have  been  to  some 
extent  regulated  by  the  value  of  their  services;  but  the  hire  of 
York,  a  likely  boy  about  nineteen  years  old,  is  estimated  at  six- 
teen per  cent,  on  four  hundred  and  fifty  dollars,  and  the  hire 
of  the  others  is  estimated  in  the  same  manner,  whether  they 
were  able  to  perform  services  or  not.  In  addition  to  these  cir- 
cumstances, James  Cunningham,  the  son  of  the  complainant, 
states  in  his  deposition  that  when  the  slaves  were  brought  into 
the  yard  to  be  valued,  he  inquired  of  the  defendant  the  mean- 
ing of  it,  who  replied  that  the  notes  he  held  on  his  father  were 
due,  and  the  money  was  taxable,  and  that  he  was  going  to  fix 
certain  prices  on  them  and  take  forms  of  bills  of  sale,  and  by  so 
doing  he  would  avoid  the  taxes  on  the  notes,  and  that  witness 
need  not  give  himself  any  trouble  about  it. 

Under  this  proof  we  find  so  many  indicia  of  a  mortgage,  that 
we  must  so  consider  the  transaction,  notwithstanding  the  notes 
and  the  deed  of  trust  were  delivered  up  to  the  complainant  by 
the  defendant,  on  the  execution  of  the  bills  of  sale.  The  rela- 
tion of  creditor  and  debtor  existed  between  the  parties  at  the 
time  of  the  transaction;  the  value  of  the  property  is  nearly 
double  the  amount  agreed  to  be  given,  and  the  possession  con- 
tinued with  the  vendor,  under  a  contract  of  hire,  as  the  defend- 
ant insists;  but  this  contract  of  hire  seems  to  have  been  a  part 
of  the  contract  of  purchase,  and  the  sum  agreed  to  be  paid  by 
way  of  hire  is  a  certain  percentage  on  the  amount  of  the  debt. 

These  indicia  of  mortgage,  connected  with  the  declarations  of 
the  defendant,  deliberately  made,  that  the  complainant  had  the 
right  to  redeem  the  slaves  in  the  presence  of  men  called  on  to 
witness  the  formal  deliveiy  of  the  slaves,  fix  the  character  and 
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nature  of  the  transaction,  and  require  that  the  bills  of  sale 
should  be  considered  in  a  court  of  equity  as  a  security  for  the 
amount  that  may  be  due  from  the  complainant  to  the  defend- 
ant. 

It  is,  however,  urged  that  no  debt  existed  after  the  deliveiy 
of  the  notes  and  deed  of  trust  to  the  complainant — ^but  a  debt 
may  exist  notwithstanding  there  is  no  bond,  covenant,  or  note 
to  prove  it.  So  if  there  had  once  existed  a  bond  or  note  as 
evidence  of  the  debt  which  was  delivered  up  or  canceled,  yet 
the  debt  would  exist  if  it  were  not  the  intention  of  the  parties  to 
annul  or  extinguish  it.  It  is  true,  the  inference  arising  from 
the  fact  of  giving  up  or  canceling  the  evidence  of  debt  would 
be,  that  the  parties  intended  to  annul  or  extinguish  it;  this  in- 
ference, however,  may  be  repelled  by  proof  that  such  was  not 
the  intention  of  the  parties:  McKinstry  v.  Conlyy  12  Ala.  678. 
In  the  case  of  Flagg  v.  Mann^  2  Sumn.  535,  Judge  Story  said, 
that  the  absence  of  a  covenant  to  pay  the  debt  may,  in  some 
cases,  be  important  in  ascertaining  whether  a  transaction  is  a 
mortgage  or  a  conditional  sale,  but  within  itself  is  not  conclu- 
sive; the  true  question  is  whether  there  is  a  subsisting  debt 
between  the  parties  capable  of  being  enforced  in  rem  or  in  per- 
sonant.  The  evidence  in  this  cause  is  sufficient  to  repel  the  in- 
ference that  the  parties  intended  to  extinguish  the  debt,  and 
induces  us  to  believe  that,  after  the  execution  of  the  bills  of 
sale,  both  the  plaintiff  and  the  defendant  considered  that  there 
was  a  debt  from  the  complainant,  to  secure  which  the  bills  of 
sale  were  executed;  and  that  the  complainant  had  the  right  to^ 
redeem  the  slaves  by  paying  it.  This,  we  think,  is  a  fair  con- 
struction of  the  contract;  and  by  this  view  of  it  complete  justice 
can  be  done  to  both  parties.  To  hold  that  the  contract  was  an 
absolute  sale,  with  a  right  to  repurchase,  would  enable  the  de- 
fendant to  gain  an  unjust  advantage  over  his  debtor  by  the 
contract,  when  all  must  admit  that  it  is  doubtful,  to  say  the 
least  of  it,  whether  it  was  intended  as  a  mortgage  or  a  condi- 
tional sale.  The  chancellor  held  the  bills  of  sale  to  be  mort* 
gages,  and  such  we  are  bound  to  consider  them. 

The  decree  must  therefore  be  affirmed. 


Whxbb  It  is  Doubtful  whether  a  Tbansaction  was  Intended  as  a 
MoBTaAGB  or  as  a  conditional  sale  courts  of  equity  are  inclined  to  consider 
it  a  mortgaf^e:  PoindexUr  v.  McCannon^  18  Am.  Dec.  591.  And  where  a  sale 
is  accompanied  by  an  agreement  to  repurchase,  it  wiU  be  supported  in  a  proper 
case,  but  the  court  watches  such  agreements  and  construes  them  as  securities, 
.imless  a  contrary  intention  is  manifest  from  the  circumstances:  QiUU  v.  Jlfor- 
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ftn,  25  Id.  729.  As  to  when  agreementB  will  be  construed  as  conditional  salesi 
•ee  EdringUm  v.  Harper^  20  Id.  145;  Chapman  v.  Tumtr,  1  Id.  514;  BarreU 
w.  Pritchard,  13  Id.  449;  Bennet  v.  HoU,  24  Id.  455;  Mo88  v.  Greeny  34  Id. 
731;  Lane  v.  Borland,  31  Id.  33;  Hiehman  v.  Cantrell,  31  Id.  396.  The  gen- 
eral principle,  as  determining  whether  an  instrument  is  a  mortgage  or  a  con- 
ditional sale,  is  clearly  stated  in  the  note  to  MunnerUn  v.  Birmingham,  34  Id. 
402,  note  403;  and  see  Mount  v.  Harris,  40  Id.  91,  note;  JeweU  v.  Lineoln,  31 
Id.  36;  Ease  v.  Story,  44  Id.  124,  note;  Williamaon  v.  Culpepper,  ante^  175. 

Thb  Bubden  of  Proof  is  on  the  party  claiming  it  was  the  intention  of  th« 
parties  that  the  transaction  should  be  a  conditional  sale:  EdringUm  v.  Harper, 
20  Am.  Dec.  145.  Cases  have  frequently  arisen  where  deeds  have  been  madt 
absolute  in  form,  but  subsequently  claimed  by  the  grantee  to  have  been  in- 
tended as  mortgages;  and  in  such  cases,  one  important  question  lying  at  the 
very  threshold  of  judicial  inquiry  is.  What  evidence  shall  be  deemed  suffi- 
cient to  control  the  apparent  effect  of  the  writing  and  make  its  meaning  en- 
tirely different  from  its  expression  ?  In  such  cases  we  think  the  writing  ought 
to  be  treated  as  a  very  material  and  satisfactory  witness,  when  not  impeached 
for  fraud  or  mistake.  It  has  received  the  assent  of  the  parties  expressed  in 
the  most  solemn  form.  It  was  made  before  any  contention  occurred  between 
them,  and  generally  at  a  time  when  neither  was  interested  in  misrepre- 
senting its  object.  It  is  not  capable  of  committing  perjury.  Its  memory 
has  not  been  dimmed  by  lapse  of  time  nor  warped  by  self-interest.  It  ongh^ 
therefore,  in  our  opinion,  to  be  deemed  to  express  correctly  the  real  nature  and 
object  of  the  transaction  until  overborne  by  strong,  clear,  convincing  evidenoo 
to  the  contrary.    This  view  accords  with  many  of  the  authorities. 

"A  clear  case  ought  to  be  made  to  justify  a  jury  or  court  in  finding,  upon 
(larol  testimony,  a  deed  absolute  upon  its  face  to  be  a  mortgage:"  Hopper  v. 
Jones,  29  Cal.  18.  But  the  case  in  which  this  question  is  put  in  the  clearest 
light  ia  that  of  Henley  v.  HotaUng,  41  Id.  22,  in  which  case  there  was  a  con- 

'^eyance,  and  contemporaneously  with  it  a  bond  was  given  to  convey  the  prop* 

>  'Crty  to  the  grantor,  if,  within  one  year,  he  paid  five  thousand  dollars,  with 
interest  at  three  per  cent,  per  month.    The  court,  by  Rhodes,  J.:  "When 

-.the  intention  of  the  parties  to  a  deed,  absolute  in  form,  is  sought  to  be  asoer-. 

stained,  not  in  the  usual  way,  by  reading  and  construyig  the  instrument,  in 
connection  with  evidence  to  identify  the  subject-matter,  the  parties,  etc.,  but 
by  evidence  to  establish  an  equity  outside  of  the  deed,  and  thus  to  convert  a 
deed  into  a  mortgage,  the  evidence  ought  to  be  so  clear  as  to  leave  no  doubt 
that  the  real  intention  of  the  parties  was  to  execute  a  mortgage,  otherwise 
the  intention  appearing  on  the  face  of  the  deed  ought  to  prevail "  To  the 
same  effect  are  WhUaeU  v.  Kernhaw,  4  Id.  423;  Pierce  v.  Traver,  13  Nev.  630; 
Bingham  v.  Tfiompsan,  4  Id.  233, 240;  Lane  v.  Dieherson,  10  Yerg.  373;  Maebey 
V.  Stafford,  43  Wis.  663;  Magnusson  v.  Johnson,  73  IlL  156,  But  notwithstand- 
ing  these  decisions,  it  is  very  doubtful  whether  a  deed  absolute  may  not  be  de- 
clared a  mortgage  upon  a  mere  preponderance  of  the  evidence;  and  it  is  quite 
certain  that  in  a  majority  of  the  states,  courts  of  equity,  in  cases  of  doubt,  lean 
in  favor  of  the  rights  of  redemption,  and  construe  instruments  as  constituting 
a  mortgage  rather  than  a  conditional  sale:  Page  v.  Foster,  7  N.  H.  392;  Sldn^ 
ner  v.  Miller,  5  Litt.  392;  Secrest  v.  Turner,  2  J.  J.  Marsh.  171;  Bright  v. 
Nagle,  3  Dana,  252;  Russell  v.  Southard,  11  How.  151;  Peugh  v.  Davis,  96 
U.  S.  336;  Connay  v.  Alexander,  6  Cranch,  236;  Turner  v.  Kerr,  44  Mo.  429; 
0*Niel  V.  CappelU,  62  Id.  202;  Trucks  v.  Lindsay,  18  Iowa,  504;  Heath  v. 
WiUiams,  30  Ind.  495;  Bacon  v.  Brown,  19  Conn.  34;  Baugher  v.  Merryman^ 
«2  Md.  185;  Kldn  v.  McNamara,  54  Miss.  90;  Snavely  v.  Peclde,  29  Gratt 
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S7;  TkBvU  v.  Denwng,  12  W.  Va.  246,  281;  2>e  ^ruA^  t.  MaaSy  64  Tex.  464; 
£^eo<<  7.  Hffiry,  13  Ark.  112;  Fblwm  v.  Fowler,  15  Id.  284;  JToIton  v.  iife^Ati», 
15  Minn.  69;  ffetuon  v.  Porter,  11  Humph.  587. 

"In  examining  transactions  between  borrowers  and  lenders,  and  between 
neoeasitoas  men  and  their  creditors,  courts  of  equity,  aware  of  the  unequal 
relations  of  the  parties,  and  of  the  facility  by  which  the  former  may  be  sur- 
prised into  improrident  arrangements,  and  of  the  moral  coercion  which  the 
latter  can  exercise  over  their  apparent  freedom  of  action,  are  particuhirly 
attentive  to  any  circumstances  tending  to  show  an  inconsistency  between  the 
fonn  of  an  act  and  the  intent  of  the  parties,  and  will  take  great  pains  to  get 
at  the  substance  of  what  was  done  or  intended  to  be  done  by  them:"  McDon- 
ald V.  Leod,  1  Ired.  £q.  227;  M<mtgomery  v.  Speet,  55  Cal.  354.  "In  all 
difficult  oases  a  contract  will  be  construed  to  be  a  mortgage  rather  than  a  oon* 
dltional  sale,  because,  in  the  case  6i  a  mortgage,  the  mortgagor,  although  ha 
has  not  strictly  complied  with  the  terms  of  the  mortgage,  still  has  his  right 
of  redemption;  while  in  the  case  of  a  conditional  sale,  without  strict  compli- 
ance, the  rights  of  the  conditional  purchaser  are  forfeited:"  MaUhewa  v.  8k»' 
Aon,  60  K.  T.  590.  The  general  expressions  contained  in  these  decisions  are 
not  necessarily  in  conflict  with  Henly  v.  Uotaling,  41  OaL  22.  They  speak 
rather  of  the  construction  to  be  given  a  contract.  It  may  well  be  held  that 
when  a  transaction  or  contract  is  disclosed  to  a  court,  and  doubt  exists  with 
respect  to  its  construction  or  legal  effect,  the  court  should  incline  to  a  mort- 
gage rather  than  to  a  conditional  sale.  But  when  the  parties  differ  with 
respect  to  the  transaction,  one  affirming  that  it  was  correctly  reduced  to 
writing,  and  the  other  insisting  that  the  writing  does  not  at  all  represent  the 
true  transaction,  the  writing  ought  not  to  be  lightly  cast  aside.  To  do  so  is 
to  make  inaigDificant  the  most  solemn  muniments  of  title,  to  introduce  un- 
certainty and  doubt  where  there  ought  to  be  certainty  and  confidence,  and  to 
•timnlate  perjury  by  the  most  tempting  prospects  o|  reward. 


Evans  v.  Feabne,  Gbenbhaw  &  Go. 

[16  Alabama,  689.J 

or  Attorket  to  Confess  Judomsmt  in  favor  of  a  third  person  ic 
revocable  at  the  pleasure  of  the  principal,  unless  it  is  supported  by  a  oon* 
sideration,  or  is  held  as  security,  or  is  necessary  to  effectuate  a  seoniUy. 

The  opinion  states  the  facts. 

WiUiam  Cooper,  for  the  plaintiff  in  error. 

Edioin  E.  Wallace^  for  the  defendants. 

By  Court,  Chilton,  J.  The  plaintiff  in  error  having  executed 
to  Philpot  and  Price  a  power  of  attorney  to  confess  judgment 
at  the  April  term  of  the  Morgan  circuit  court,  in  favor  of  Feamo, 
Crenshaw  &  Co. ,  for  the  sum  of  one  thousand  three  hundred 
and  twenty-five  dollars  and  forfy-six  cents,  on  a  note  dated 
December  80, 1847,  appeared  in  court,  when  the  judgment  was 
about  being  confessed,  and  resisted  its  confession.     He  also 
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introduced  his  written  reyocation  of  the  power  under  his  seal, 
which  had  been  previously  shown  to  his  said  attorneys,  and 
notice  of  which  they  had  acknowledged.  He  further  made  an 
affidavit,  the  substance  of  which  is,  that  in  making  the  settle- 
ment so  as  to  arrive  at  the  amount  due  Feame,  Crenshaw  &  Co., 
and  for  which  he  had  given  the  note  specified  in  the  power  of 
attorney,  a  mistake  had  intervened  for  above  the  sum  of  one 
hundred  dollars  to  his  prejudice,  and  he  thereupon  prayed  a 
continuance  of  the  cause.  The  court  refused  to  continue  the 
case,  or  to  consider  the  power  of  the  said  agents  revoked,  but 
permitted  the  judgment  to  be  confessed  by  them  for  the  sum  of 
one  thousand  and  eighty-nine  dollars  and  sixty-four  cents,  bal- 
ance due  on  said  note  in  the  power  of  attorney  named,  besides  the 
further  sum  of  sixty-eight  dollars  and  seventy-nine  cents  damages 
by  way  of  interest,  and  the  costs — ^which  judgment  was  rendered 
in  favor  of  Thomas  Feame,  Ashley  Crenshaw,  James  J.  Donne- 
gan,  and  William  P.  Atwood,  merchants  and  partners,  trading 
under  the  firm  name  of  Feame,  Crenshaw  &  Co. 

The  general  rule  is,  that  the  principal  may  annul  or  revoke 
the  authority  of  his  agent  at  pleasure.  This  of  course  is  not 
gainsaid,  but  it  is  insisted  that  the  power  of  attorney  under  and 
by  virtue  of  which  this  judgment  was  confessed,  forms  an  excep- 
tion to  the  rule,  and  that  it  was  given  as  a  security  for  money,  or 
rather,  is  coupled  with  an  interest,  which  renders  it  irrevocable. 
Did  the  instrument  come  within  the  category  supposed,  then  it  is 
clear  it  would  not  be  revocable;  but  we  can  not  perceive  how  it 
can,  unaided  by  extrinsic  proof,  be  considered  as  coupled  with 
an  interest,  or  as  a  security  for  money.  The  authorities  to 
which  we  are  cited  by  the  counsel  for  the  defendants  in  error 
show  that  a  warrant  of  attorney  to  confess  a  judgment  is  not  rev- 
ocable, and  in  such  case,  it  is  said,  the  court  will  grant  leave  to 
enter  up  the  judgment,  though  the  party  does  revoke  it:  Bac. 
Abr.,  Attorney,  E.;  Odes  v.  Woodward,  2  Ld.  Baym.  849; 
Tidd's  Pr.  495;  and  were  the  instrument  under  which  this  judg- 
ment was  confessed  a  warrant  of  attorney ,  then  we  should  hold 
it  not  revocable.  But  it  is  not,  in  the  sense  in  which  such  in- 
struments are  irrevocable.  A  warrant  of  attorney,  strictly  so 
called,  "  is  an  instrument  in  writing,  addressed  to  one  or  more 
attorneys,  therein  named,  authorizing  them  generally  to  appear 
in  any  court,  or  in  some  particular  court,  on  behalf  of  the  person 
giving  it,  and  to  confess  judgment  in  favor  of  some  particular 
peiBon  therein  named,  in  an  action  of  debt,  and  usually  contain- 
ing a  stipulation  not  to  bring  any  writ  of  error,  or  file  any  bill  in 
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equity,  so  as  to  delay  him.  This  general  authority  is  usually 
qualified  by  recitLug  a  bond,  which  commonly  accompanies  it/' 
etc. ;  and  such  instrument  is  given  to  the  creditor  as  a  security, 
and  consequently  is  not  revocable:  Bouy.  L.  Die,  Warrant  of 
Attorney. 

The  power  of  attorney  before  us  is  but  a  simple  authority 
conferred  by  the  plaintiff  in  error  upon  Philpot  and  Price  to 
confess  judgment,  and  before  they  exercised  it,  the  party  re- 
yoked  the  power.  It  is  not  shown  that  it  was  executed  upon 
any  consideration,  or  that  it  was  given  as  security  for  any  de- 
mand, or  to  render  a  security  effectual,  and  we  think  falls  under 
the  general  rule  of  reyocable  powers.  Waish  v.  Whiicomh,  2 
Esp.  665,  is  an  instance  of  the  execution  of  a  power  as  part  of 
a  secxirity.  Walsh  had  assigned  all  his  effects  to  one  Barker, 
to  whom,  amongst  others,  he  was  indebted,  and  executed  to  him 
a  power  of  attorney  to  collect  the  debts  for  the  benefit  of  the 
creditors,  with  the  power  to  appoint  a  substitute  to  act  in  his 
stead.  He  did  appoint  one,  to  whom  Whitcomb  paid  the  de- 
mand which  he  owed  Walsh,  and  which  passed  by  the  assign- 
ment. Subsequently,  however,  to  the  assignment,  but  before 
the  payment,  Walsh  appointed  one  Hindley  his  agent  to  collect 
these  claims,  who  demanded  payment  of  Whitcomb  of  the  same 
demand  he  had  paid  to  the  substitute  of  the  agent  Barker. 
Lord  Kenyon  said:  *'  There  is  a  difference  in  cases  of  powers  of 
attorney.  In  general,  they  are  revocable  from  their  nature^  but 
there  are  these  exceptions:  Where  a  power  of  attorney  is  part  of 
a  security  for  money,  there  it  is  not  revocable;  where  a  power 
of  attorney  was  made  to  levy  a  fine  as  part  of  a  security,  it  was 
held  not  to  be  revocable;  the  principle  is  applicable  to  every 
case  where  a  power  of  attorney  is  necessary  to  effectuate  any 
security — such  is  not  revocable: "  2  Kent's  Com.  643, 644  (marg. 
paging).  So  it  seems  that,  to  fall  within  any  exception  to  the 
general  rule,  the  power  must  constitute  part  of  a  security  for 
money,  or  must  be  necessary  to  give  effect  to  such  security,  or 
must  have  been  given  for  a  valuable  consideration.  The  ground 
of  this  rule,  which  governs  the  exceptions,  is,  that  a  i>arty  ought 
not  to  be  allowed  to  violate  his  solemn  engagement,  or  to  render 
ineffectual  a  security  he  had  created,  for  that  would  enable  him 
1^  his  wrongful  act  to  perpetuate  a  fraud  on  innocent  persons, 
who  have  relied  with  implicit  confidence  upon  him,  which  would 
be  against  the  clearest  principles  of  equity  and  justice:  Story  on 
Ag.,  sec.  477. 

In  this  case,  however,  as  we  before  remarked,  there  is  no 
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conBideration — no  delay  of  suit  contracted  for  upon  ilie  original 
demand.  It  is  not  eyen  shown  that  the  creditor  is  placed  in  any 
worse  condition  in  consequence  of  relying  upon  the  authority  thus 
conferred.  It  is  but  a  simple  power  to  two  persons  to  confess 
judgment  in  favor  of  a  third,  disconnected  from  all  negotiations 
between  the  debtor  and  creditor,  and  not  shown  to  haye  been 
supported  by  any  consideration.  Our  conclusion  iSj  that  it  fur* 
nished  no  warrant  for  the  judgment  rendered  by  the  court  be- 
low, and  it  must  therefore  be  reversed. 

Pabsons,  J.,  not  sitting. 

.Rbvooation  ov  Power  of  Attobnxv:  Brooh$hirt  v.  BrodtMrtf  47  Am. 
Deo.  343,  note»  where  the  subject  is  dlacuased  at  length. 


Doe  ex  dem.  MoPhebson   v.  Walters. 

[16  Alabaka,  7U.] 

EsTOFPBL  AT  Law  CAN  Onlt  bb  Orbatbd  by  M  high  evidence  as  is  required 
to  pass  the  title  to  the  subject-matter.  Hence  no  parol  estoppel  can  di- 
vest one  of  title  to  land.    He  must  resort  to  equity  for  protection. 

Ora  Sbised  of  Lakd  Fbaudulbntlt  iNDUciNa  Akothbb  to  Pobchasb  at 
Bhebdf'b  Sale,  underezecution  against  onehaving  no  title,  isnot  estopped 
at  law  from  asserting  his  title. 

EnoncziiT.     The  facts  are  stated  in  the  opinion. 
Bice  and  Morgan,  for  the  plaintiff  in  error. 
White  and  Parsons,  for  the  defendant. 

By  Court,  Daboait,  C.  J.  The  plaintiff  in  error  being  seised 
in  fee,  sold  the  land  in  controversy  to  one  Bird,  and  gave  bond 
to  make  titles  on  the  payment  of  the  purchase  money,  which  was 
secured  by  the  notes  of  the  purchaser.  One  of  these  notes  the 
plaintiff  transferred  by  indorsement  to  the  defendant  Walters, 
who  obtained  judgment  on  it  against  the  purchaser,  who  was  in 
po&iession,  and  under  the  instructions  of  the  plaintiff,  had  the 
execution  levied  on  the  land,  and  at  his  request  purchased  it  for 
about  one  hundred  dollars — ^the  land  being  worth  about  six  hun- 
dred. Afterwards  the  plaintiff  paid  the  residue  of  the  notes 
which  he  had  indorsed,  and  filed  a  bill  in  equity  against  the 
purchaser,  and  had  the  land  sold  in  payment  of  the  purchase 
money,  but  the  defendant  was  not  a  party  to  this  bill.  The 
plaintiff  became  the  purchaser  at  the  sale  under  the  decree,  and 
brings  this  suit  to  recover  possession  against  the  purchaser  at 
sheriff's  sale.    Under  this  evidence,  the  court  instructed  the  jury 
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that  the  plaintiff  was  estopped  from  asserting  his  title  against 
the  defendant. 

The  plaintiff  was  seised  in  fee  of  the  premises,  and  he  has  exe- 
cuted no  deed  hj  which  he  has  transferred  the  title  to  another. 
This  is  admitted,  but  it  is  contended  that  the  conduct  of  the 
plaintiff  in  directing  the  levy  to  be  made  on  the  land,  as  .the 
property  of  Bird,  the  purchaser,  who  held  his  bond  for  title,  and 
requesting  the  defendant  to  buy,  estops  him  from  asserting  his 
legal  title,  more  especially  as  the  amount  bid  at  the  sheriff's  sale 
by  the  defendant  extinguished  to  that  extent  the  liability  of  the 
plaintiff  as  the  indorser  of  the  note  of  Bird  to  him.  If  any  one 
having  the  title  to  land  induce  another  to  purchase  it  from  one 
who  has  no  title,  it  is  very  certain  that  the  legal  owner  can  not 
be  permitted  afterwards  to  assert  his  title  and  defeat  the  pur- 
chaser: Sug.  on  Vend.  262.  But  the  question  is.  In  what  forum 
shall  the  purchaser  defend  himself?  Can  he  defend  at  law,  or 
must  he  resort  to  equity  for  protection  ? 

If  the  defendant  had  been  the  purchaser  from  the  plaintiff, 
had  he  paid  the  full  price  of  the  land  under  a  promise  that  the 
plaintiff  would  forthwith  make  «him  titles — if  this  promise  had 
been  made  vnth  a  fraudulent  intent  on  the  part  of  the  plaintiff 
to  obtain  the  purchase  money  and  then  to  assert  his  legal  title, 
yet  the  defendant  could  not  defend  himself  at  law  against  the 
legal  title,  and  would  be  compelled  to  resort  to  a  court  of  equity 
for  protection.  If  a  court  of  law  could  not  protect  the  defend- 
ant in  the  case  supposed,  I  do  npt  see  how  it  could,  if  the 
plaintiff,  having  the  legal  title,  fraudulently  induced  the  defend- 
ant to  purchase  at  sheriff's  sale,  under  an  execution  against 
one  who  had  no  title  that  could  be  sold.  The  title  to  land 
can  pass  only  by  deed,  and  an  estoppel  at  law,  which  works  a 
divestiture  of  title,  can  be  created,  in  my  opinion,  only  by  as 
high  evidence. 

I  have  looked  with  some  care  into  the  English  cases,  but  I 
have  not  found  one  in  which  a  plaintiff  at  law  was  held  to  be 
bound  by  a  parol  estoppel  when  the  subject-matter  was  such 
that  the  title  could  pass  only  by  deed.  If  the  title  could  pass 
by  delivery  or  by  parol,  then  a  party  shall  be  bound  by  a  parol 
estoppel,  and  can  not  be  permitted,  after  he  has  induced  a  party 
to  act  upon  a  supposed  state  of  facts,  to  show  that  these  facts 
are  untrue,  to  the  prejudice  of  him  who  has  acted  on  his  repre- 
sentations: Pickard  v.  Sears,  6  Ad.  &  E.  469;  Heane  v.  Bogera,  9 
Bam.  &  Cress.  577;  Oravea  v.  Key,  8  Bam.  &  Adol.  818;  S.  C, 
23  Eng.  Com.  L.  143.    In  the  case  of  Bowey,  Johnson,  19  Me.  14G, 
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it  is  said  "  that  no  verbal  agreement  respecting  land  can  create 

an  estoppel  at  law,  for  the  title  to  land  can  pass  only  by  deed, 

and  no  man  can  be  barred  of  his  right  to  land  byway  of  estoppel, 

unless  by  record  or  deed."    In  North  Carolina  the  title  to  slayea 

can  only  pass  by  instrument  in  writing;  and  in  the  case  of  Knight 

V.  Wall,  2  Dev.  &  B.  L.  125,  it  was  decided  that  title  to  slaves 

could  not  be  made  out  at  law  by  a  parol  estoppel,  and  if  fraud 

had  been  practiced  on  the  party,  he  must  seek  redress  in  equity, 

but  that  such  fraud  could  not  at  law  convey  to  him  the  legal 

title.    The  cases  of  Boiling  v.  Mayor  etc,  of  Petersburg,  8  Leigh,  | 

224;  Heard  v.  HaU,  16  Pick.  460;  Marshall  v.  Pierce,  12  N.  H. 

137;  Hamlin  v.  Hamlin,  19  Me.  141,  seem  also  to  recognize  the 

doctrine  that  the  owner,  at  law,  is  not  estopped  from  asserting 

his  legal  title  to  the  land  by  a  fraud  committed  by  him  on  the 

defendant,  and  who,  in  consequence  of  the  fraudulent  acts  of  | 

the  plaintiff,  has  been  induced  to  buy  from  one  who  had  no 

title.     I  admit  that  cases  may  be  found  in  the  reports  of  some 

of  the  states  of  the  union  that  seem  to  countenance  a  contrary 

doctrine.    But  when  we  reflect  that  a  court  of  law  can  look 

only  to  the  legal  title,  and  that  the  l^gal  title  to  land  can  not 

pass  by  parol  in  this  state,  it  is  difficult  to  perceive  how  a 

plaintiff  at  law  shall  be  estopped  from  asserting  his  title  merely 

because  of  his  fraudulent  acts  or  conduct,  which  render  it 

inequitable  or  unjust  for  him  to  assert  it.     If  a  court  of  law, 

because  of  such  conduct  or  acts,  should  stop  short  and  refuse 

to  give  effect  to  the  legal  title,  would  it  not  be  on  account  of 

the  equities  of  the  defendant  ?    Yet  we  know  that  a  court  of  law 

will  not  look  to  or  consider  the  equity  of  a  party  in  opposition 

to  the  legal  title  of  the  other.    The  better  course,  in  my  opinion, 

is  to  pursue  the  well-settled  rule  of  law,  and  to  permit  the 

legal  title  to  prevail  at  law,  regardless  of  the  equity  the  opposite 

party  may  have,  and  leave  him  to  enforce  his  equitable  rights  in 

a  court  of  chancery,  which  has  power  not  only  to  arrest  or  enjoin 

the  suit  at  law,  but  also  to  decree  a  conveyance  of  the  legal  title 

to  him  who  in  equity  is  entitled  to  it. 

The  case  of  The  City  of  Cincinnati  v.  White,  1  do  not  think  is 
applicable.  White  had  dedicated  the  land  he  sought  to  recover 
to  the  public  use,  and  although  this  was  done  by  parol,  yet  he 
could  not  be  permitted  to  reclaim  the  land  and  deprive  the 
public  of  the  right  conferred  on  them  by  his  act  of  dedication. 
This  is  owing  to  the  character  of  the  grantee,  the  public,  who 
were  intended  to  be  benefited  by  the  act;  but  certainly  a  mere 
parol  donation  of  land  from  one  individual  to  another,  let  the 
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consideration  be  what  it  will,  can  never  divest  ilie  title  of  the 
donor  nor  estop  him  at  law  from  asserting  it.  The  remedy  of  the 
defendant  is  in  equity:  thete  the  fraud,  if  one  has  been  com- 
mitted, can  be  made  to  act  directly  on  the  title,  and  the  court 
can  decree  a  conveyance  of  it,  and  thus  unite  the  legal  with  the 
equitable  title. 
Let  the  judgment  be  reversed,  and  the  cause  rezDanded. 

Chilxon,  J.,  not  sitting. 

The  PBiNdPAL  CASE  does  not  Beem  to  be  whoUy  in  aooord  with  Stom  v. 
Barker^  10  Am.  Bee.  316,  where  it  is  held  that  where  one  holds  the  legal  title 
to  land,  and  aoquiesoea  in  its  sale  by  a  person  nnder  a  claim  of  title,  and 
moreover  advises  and  enconrages  the  parties  to  carry  out  snch  sale,  he  will 
be  estopped  from  asserting  his  title  against  such  purchaser.  See  also  Kid  v. 
MilduU,  9  Id.  702.  As  to  the  point  that  the  general  role  as  to  estoppels  In 
^paU  may  be  applied  to  interests  in  realty,  see  Brcwn  v.  Wheeler^  44  Id.  650, 
and  cases  cited  in  note. 
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[16  AliABAMA,  785.] 

Falsi  Rxpbbsihtation  by  ths  Vendor,  by  which  the  vendee  is  induced 
to  purchase  land,  need  not  be  proved  to  have  been  made  by  the  vendor 
knowing  them  to  be  false,  to  entitle  the  vendee  to  recover  damages. 

Falsi  Repbisbntation. — ^He  who  affirms  either  what  he  does  not  know  to 
be  tme,  or  knows  to  be  false,  to  another's  prejudice  and  his  own  gain,  la 
guilty  of  falsehood,  and  must  answer  in  damages. 

AonoN  on  the  case.    The  facts  are  stated  in  the  opinion. 

Bice  and  Morgan^  for  the  plaintiff. 

While  and  Parsons^  for  the  defendant. 

By  Court,  Ohiltoh,  J.  This  was  a  special  action  on  the  case, 
brought  by  the  plaintiff  in  error  against  the  defendant,  to  re- 
cover for  the  injurious  consequences  of  a  false  and  fraudulent 
representation,  made  by  the  defendant  to  the  plaintiff  upon  the 
sale  of  a  tract  of  land.  The  declaration,  or  affirmation  was,  that 
a  certain  line  of  the  tract  proposed  to  be  sold  by  the  defendani 
to  the  plaintiff  would  embrace  within  it  a  certain  quantity  of 
good  land,  which  was  pointed  out,  ubi  revera,  it  was  not  included 
in  the  tract,  and  the  defendant  at  the  time  knew  it;  but  on  the 
contrary,  the  quantity  was  made  up  of  sterile  land  of  but  little 
or  no  yalue.  Plea,  not  guiliy,  and  judgment  upon  the  verdict 
for  the  defendant. 
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It  appears  by  a  bill  of  exceptions  sealed  at  the  trial,  that  the 
plaintiff  having  introduced  proof  tending  to  show  that  ilie  alle- 
gations of  his  declaration  were  tnie,  and  the  proof  conflicting, 
as  to  whether  the  defendant,  at  the  time  he  made  the  represen- 
tations complained  of,  knew  that  they  were  false,  the  plaintiff 
asked  the  court  to  charge  the  jury,  '*  that  if  they  belieyed  the  evi- 
^'tence,  and  that  the  defendant  had  misrepresented  the  eastern 
line  of  said  tract,  and  that  said  plaintiff  had  thereby  been  in- 
duced to  make  the  purchase  of  the  same,  and  had  been  injured 
by  such  misrepresentation,  it  was  not  incumbent  on  the  plaintiff 
to  prove  that  the  defendant  knew  the  falsity  of  his  representa- 
tion as  to  said  eastern  line  when  he  made  it."  The  court  re- 
fused this  charge,  and  in  lieu  thereof,  instructed  the  jury,  that 
although  such  representation  had  been  made,  and  was  false^  and 
the  plaintiff  thereby  injured,  yet  unless  he  knew  it  was  false  at 
the  time  he  made  it,  the  plaintiff  could  not  recover  in  this  action. 

The  question  presented  by  the  above  charge  is,  whether  in  an 
action  on  the  case,  to  recover  damages  for  the  injffious  conse- 
quences of  a  false  representation  made  by  the  vendor  at  the  time 
of  the  sale,  in  a  matter  constituting  a  material  inducement  to 
the  trade,  it  is  necessaiy  for  the  plaintiff  to  prove  that  the  de- 
fendant knew  the  afiirmation  was  false  at  the  time  he  made  the 
same. 

The  counsel  for  the  defendant  insists,  that  to  sustain  this  ac- 
tion, the  plaintiff  must  show  something  beyond  the  bare  falsity 
of  the  affirmation  upon  which  he  may  have  acted  in  making  the 
contract  of  purchase;  that  he  should  show  the  representation 
was  knowingly  false,  or  that  some  artifice,  going  to  establish 
fraud  or  deception,  was  resorted  to  in  order  to  effect  the  sale.  In 
Morgan  v.  Patrick  and  Smith,  7  Ala.  187,  it  is  said:  "  "Wherever 
there  is  a  deceit  coupled  with  an  injury,  an  action  on  the  case 
will  lie,  citing  Fasley  v.  Freeman,  3  T.  R.  31,  and  even  where  a 
warranty  under  seal  was  executed,  it  has  been  held  by  this  court 
that  an  action  may  notwithstanding  be  maintained,  upon  the 
deceit:  Cozzins  v.  Whiiaker,  3  Stew.  &  P.  332."  The  court  fur- 
ther say:  "It  is  true,  this  was  a  case  where  the  wariTinty  and 
deceit  were  with  respect  to  personal  property;  but  the  same  rule 
is  laid  down  as  applicable  to  purchases  of  land,  citing  Edwards 
V.  McLeay,  Cooper,  308;  3  Co.  Lit.,  note,  381  a;  and  as  recog- 
nized in  CuUum  v.  Branch  Bank  of  Mobile,  4  Ala.  16  [37  Am* 
Dec.  725]." 

The  same  doctrine,  as  applicable  to  real  estate,  was  held  in 
Oordon  v.  Phillips,  13  Ala.  565^;  see  also  Wardell  v.  Fosdick,  13 
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Johns.  825  [7  Am.  Dec.  383];  Seiaas  t.  Woods,  2  Cai.  48  [2  Am. 
Dec.  215];  Bosttoick  t.  Leuns,  1  Day,  250  [2  Am.  Dec.  73].  Mr. 
Saunders,  in  the  second  volume  of  his  work  on  Pleadings  and 
Eridence,  57,  says,  ''that  in  an  action  for  falsely  representing  a 
third  person  fit  to  be  trusted,  a  scienter  must  be  alleged  and 
proved;  though  indeed  the  word  *  fraudulently '  might  be  a  suffi- 
cient allegation  in  this  respect,  especially  after  verdict:  Willes, 
584  [miscited].  But  in  an  action  on  the  case  for  fraud,  or 
misrepresentation  of  any  kind,  an  express  warranty  or  scienter 
need  not  be  alleged,  nor  proved,  if  alleged."  Mr.  Chitty  says 
that  case  or  assumpsit  may  be  supported  on  a  false  warranty  for 
the  sale  of  goods,  but  recommends  that  assumpsii  be  brought  in 
cases  of  breach  of  express  or  implied  contracts  of  warranty,  in 
order  that  a  count  for  money  had  and  received  may  be  inserted 
in  the  declaration,  so  as  to  recover  back  the  consideration  paid: 
1  Chit.  PI.  137.  "  Case,"  says  he,  *'  is  necessarily  the  form  of 
action  for  deceitfully  representing  a  person  as  fit  to  be  trusted, 
or  other  deceit,  independently  of  and  without  relation  to  any 
contract  between  the  parties,  and  for  fraudulent  representa- 
tions, not  introduced  into  a  written  contract  between  the  par- 
ties, respecting  the  subject-matter  of  the  representations,  case 
is  the  proper  remedy,  if  any.  In  an  action  upon  the  case 
in  tort  for  a  breach  of  warranty  of  goods,  the  scienter  need  not 
be  laid  in  the  declaration,  nor  if  charged,  need  it  be  proved;" 
Id.  In  Bac.  Abr.,  tit.  Action  on  the  Case,  E.,  it  is  said  if 
there  be  a  communication  between  A.  and  B.  for  the  buying 
of  certain  sheep,  and  B.,  the  vendor,  says  they  are  his  own 
sheep,  when  in  truth  they  are  the  sheep  of  another;  where- 
upon A.  buys  them  of  B.,  though  B.  made  not  any  express 
warranty  of  the  sheep,  yet  an  action  upon  the  case  in  the  nature 
of  deceit  lies  against  him.  So,  also,  where  the  vendor  affirms 
that  the  goods  belong  to  a  stranger,  his  friend,  and  that  he  has 
authority  to  sell  the  same,  in  consequence  of  which  B.  buys 
them,  when  in  truth  they  are  the  goods  of  another;  yet  if  he 
sold  them  fraudulently  and  falsely  upon  this  pretense  of  au- 
thority, though  he  did  not  warrant  them,  and  though  it  is  not 
averred  that  he  sold  them,  knowing  them  to  be  the  goods  of  a 
stranger,  yet  B.  shall  have  an  action  upon  the  case  for  this  de- 
ceit: 1  Bac.  Abr.  (by  Bouvier),  112,  citing  Rolle's  Abr.  91. 

Mr.  Chitty,  who  acknowledges  the  extreme  difficulty  of  lay- 
ing down  any  general  principle  or  elementary  doctrine  upon 
this  subject,  says  that  ''fraud  more  clearly  occurs  where  one 
person  substantially  misrepresents  or  conceals  a  material  fact 


206  MuNROE  V.  Pritchett.  [Alabama^ 

peculiarly  within  his  own  knowledge,  in  consequence  of  which 
a  delusion  exists/'  etc.,  but  concedes  that  fraud  in  such  cases 
depends  upon  the  peculiar  facts  which  haye  occurred,  the  rela- 
tive situation  of  the  parties,  and  their  means  of  information: 
Chit,  on  Con.  223,  224.  In  Adamson  y.  Jarvia,  4  Bing.  66« 
Best,  C.  J.,  says:  ''  If  a  man  buys  the  goods  of  another,  from 
a  person  who  has  no  authority  to  sell  them,  he  is  a  wrong-doer 
to  the  person  whose  goods  he  takes,  yet  he  may  recover  com- 
pensation against  the  person  who  sold  the  goods  to  him,  al- 
though the  person  who  sold  them  did  not  know  that  he  had  no 
right  to  sell;  this  is  proved  by  Medina  v.  Sioughton,  1  Salk.  210; 
Sanders  v.  Powell,  1  Lev.  129;  Crosse  v.  Gardner,  Carth.  90; 
1  Kolle's  Abr.  91,  and  many  other  cases.  These  oases  rest  on 
this  principle,  that  if  a  man  having  the  possession  of  property 
which  gives  him  the  character  of  owner,  affirms  that  he  is  owner, 
and  thereby  induces  a  man  to  buy,  when  in  point  of  fact  the 
affirmant  is  not  the  owner,  he  is  liable  to  an  action.  It  has 
been  said  that  this  is  because  there  is  a  breach  of  contract  to 
rest  the  action  on,  and  that  there  is  no  contract  in  this  case. 
This  is  not  the  true  principle — it  is  this:  He  who  affirms  eilher 
what  he  does  not  know  to  be  true,  or  knows  to  be  fcdse,  to  an- 
other's prejudice  and  his  own  gain,  is,  both  in  morality  and 
law,  guiUy  of  falsehood,  and  mml  answer  in  damjoges,**  The 
concluding  remark  in  the  foregoing  extract,  which  is  italicized, 
we  think  is  a  veiy  just  and  correct  exposition  of  the  rule  of  law. 
Nothing  is  more  common  than  for  courts  of  equity  to  set  aside 
contracts  for  material  misrepresentations,  upon  which  the  pur- 
chaser has  relied  to  his  detriment,  and  on  which  he  had  a  right 
to  repose,  even  though  such  misrepresentations  were  made 
through  mistake,  inadvertence,  or  ignorance.  They  are  con- 
sidered as  constructively  fraudulent,  because  their  effect  has 
been  to  impose  upon  and  deceive  the  purchaser:  Stoiy  on 
Con.  107,  and  the  numerous  authorities  collated  in  note  3.  To 
constitute  such  misrepresentation  a  ground  of  fraud  for  avoid- 
ing the  contract,  or  to  entitle  the  injured  party  to  his  action,  it 
must  be,  as  we  have  said,  in  regard  to  a  material  fact,  operating 
as  an  inducement  to  the  purchase,  and  upon  which  the  pur- 
chaser had  a  clear  right  to  rely,  and  the  party  complaining  must 
have  actually  been  deceived  thereby;  and  generally,  such  repre- 
sentation must  not  be  mere  matter  of  opinion,  or  in  resx)ect  of 
facts  equally  open  to  the  observation  of  both  parties,  and  con- 
cerning which  the  purchaser,  had  he  exercised  ordinary  pru- 
dence, could  have  attained  correct  knowledge.    If  the  purchaser 
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1)liiidly  tnists,  where  he  should  not,  and  closes  his  eyes  where 
ordinaiy  diligence  requires  him  to  see,  ho  is  willingly  deceived, 
and  the  maxim  applies,  Volenti  nonJU  injuria. 

There  are  several  decisions  of  our  own  court  bearing  upon  the 
point  under  consideration:  See  Ricks  v.  DiUahunty,  8  Port.  138; 
Bametl  v.  Stanton  £  Pollard,  2  Ala.  181;  Williams  v.  Cannon,  9 
Id.  348;  Juzan  et  al.  v.  Toulmin,  Id.  662-684  [44  Am.  Dec.  448 1. 
In  the  case  last  cited  it  is  said,  **  That  whether  a  party  misrep- 
resenting a  fact  knew  it  to  be  false,  or  made  the  assertion  with- 
out any  precise  knowledge  on  the  subject,  is  immaterial;  for  the 
affirmation  of  what  one  does  not  know  or  believe  to  be  true  is 
equally  in  morals  and  law  as  unjustifiable  as  the  affirmation  of 
what  is  known  to  be  positively  false:"  See  also  Camp  v.  Camp, 
2  Id.  632  [36  Am.  Dec.  423];  Younge  v.  Harris^  AdmW,  Id. 
108;  Mahone  v.  Reeves,  11  Id.  845.  From  our  own  decisions  I 
think  the  conclusion  may  be  deduced,  that  although  in  an  action 
on  the  case  to  recover  for  the  consequences  resulting  from  a 
fraudulent  misrepresentation  of  matter  of  fact,  coming  within 
the  restrictions  above  laid  down,  the  plaintiff  must  show  that 
such  misrepresentations  were  fraudulently  made;  yet  it  is  not 
indispensable  that  the  party  making  them  should  at  the  time 
have  known  them  to  be  false.  It  is  sufficient  that  he  made  them 
recklessly,  not  knowing  them  to  be  true,  and  for  the  purpose  of 
mfluencing  the  other  pariy  in  making  the  purchase.  The  seller, 
Tho  owns  the  land,  and  who  proposes  selling  it,  must  be  pre- 
sumed to  know  more  about  the  lines  and  what  land  is  embraced 
within  the  tract  than  the  buyer.  In  this  case,  whether  he  did 
or  did  not,  he  assumed  to  know  the  fact  that  certain  good  land, 
which  formed  an  inducement  to  the  purchase,  was  included,  and 
he  asserted  this  as  a  fact,  upon  which  the  purchaser  relied,  and 
might  well  rely,  in  concluding  the  bargain.  He  thus  induces 
the  purchase  upon  his  false  statement  of  matter  of  fact,  and 
pockets  the  gains.  Shall  he,  when  sued,  say,  **  I  did  not  know 
that  I  was  telling  an  untruth"?  It  is  sufficient  that  he  misrep- 
resented the  fact,  and  did  not  care  that  he  did  so— in  other 
words,  that  he  asserted  as  true  and  as  matter  of  knowledge  that 
wbioh  was  untrue,  and  which  he  either  knew  nothing  about,  or 
knew  to  be  untrue.  Did  the  law  allow  the  action  to  punish  the 
untruth,  and  not  as  a  compensation  to  the  party  injured  by  its 
consequences,  then  it  would  be  proper  to  make  the  action  de- 
pend upon  the  scienter  ;  but  the  action  is  for  the  injury  sustained 
by  reason  of  the  reckless,  false  assertion  of  the  vendor,  which 
wa;5  calculated  to  deceive  and  did  deceive  the  purchaser — con- 
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sequences  which  to  him  are  precisely  ihe  same,  whether  fhe 
vendor  knew  or  did  not  know  or  care  to  know  that  the  asser- 
tion was  false. 

This  TieWy  we  think,  is  fairly  dedacible  from  nnmerons  adju- 
dicated cases,  harmonizes  with  reason  and  sound  moraliiy,  and 
requires  nothing  on  the  part  of  the  vendor  but  fair  and  open 
dealing.  True,  it  is  opposed  to  the  ease  of  Chandler  v.  Lopus, 
2  Cro.  Jac.  4,  and  some  other  of  the  earlier  English  authorities, 
but  this  case  of  Chandler  has  not  generally  been  followed  either 
in  this  country  or  in  England.  Indeed  it  is  expressly  denied  as 
authority  in  Bradford  v.  Manly,  13  Mass.  143  [7  Am.  Deo.  122], 
and  in  the  very  learned  opinion  of  Dorsey ,  J. ,  in  Oagood  y.  Lewis^ 
2  Harr.  &  G.  496  [18  Am.  Dec.  817],  which  List  opinion  fully 
sustains  the  view  we  have  taken. 

Our  conclusion  is,  that  the  change  which  the  court  gave  was 
clearly  incorrect,  as  this  made  the  right  to  recoTer  dependent  on 
the  knowledge  of  the  vendor  that  his  affirmation  was  untrue. 
It  is  unnecessaiy  to  examine  the  other  points  raised  in  the  bill 
of  exceptions,  as  th^  will  not  probably  arise  upon  another  trial. 

Judgment  reversed  and  cause  remanded. 


AcnoN  or  Dbght  fob  Falbb  Bcpbbsintation:  See  note  to  TVffon  t. 
IfMfmarsAv  86  Am.  Deo.  343;  note  to  £oMe0  t.  Aifar,  Id.  863;  AuMulen  t. 
HaiUfmant  37  Id.  404,  and  note,  where  other  caeee  In  thii  lerieion  tbis  iab> 
]eot  aie  ooUeoted. 
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Neel  V.  State. 

OcmrsKR  WILL  kot  bb  Piubsumbd  to  Befbb  to  Judicoal  Oobbuot  or 
official  character  of  a  judge,  either  as  a  Judge  or  at  a  court,  where  the 
record  of  the  proceedings  does  not  state  the  time  of  its  committal,  or  its 
occasion,  or  its  reference  to  the  judge's  official  character  or  oondact» 
either  as  a  court  or  as  a  judge;  but  on  the  contrary,  the  transcript,  in  the 
nnoontiadicted  answer  of  the  defendant  below,  shows  ''that  he  did  not 
design  anything  he  did  as  an  insult  or  contempt  of  the  court,  as  it  was 
an  outHloor  affair." 

OarmoK-LAw  Dootbinbs  €k>VEBNxi7o  Contbmft  havs  been  Modivixd 
and  restricted  by  the  provisions  of  our  constitution  and  the  acts  of  our 
legislature  defining  these  offenses. 

BiQHT  TO  PmosH  fob  Ck)MTBBCFT  IN  A  SuuHABT  Manneb  IB  inherent  in 
all  courts  of  justice,  and  is  founded  upon  the  power  of  self-protection. 

PowEB  TO  Punish  fob  Contempt  Extends,  at  the  common  law,  not  only 
to  acts  which  directly  and  openly  insult  or  resist  the  power  of  the  court 
or  the  persons  of  the  judges,  but  to  consequential,  indirect,  and  con« 
structive  contempts,  which  obstruct  the  process,  degrade  the  authority, 
or  contaminate  the  purity  of  the  court. 

FSBSONB  OF  Judges  abe  Pbivileged,  whether  they  are  in  or  out  of 
court,  when  acting  in  their  judicial  capacity,  and  this  privilege  may  be 
protected  by  proceedings  for  contempt. 

Pabtt  is  not  Ouiltt  of  Conteuft  when  he  sticks  a  paper  on  the  office 
door  of  the  judge  with  the  writing  that  the  judge  "  Ib  a  dam'd  base  and 
oormpt  man,*'  where  the  record  in  the  proceedings  fails  to  state  the  time 
of  its  committal,  its  occasion,  and  whether  it  had  reference  to  the  judge's 
official  character  or  conduct,  but  where  the  transcript  shows  from  the  de- 
fendant's uncontradicted  answer  that  "  he  did  not  design  anything  he 
did  as  an  insult  or  contempt  of  the  court,  as  it  was  an  out-door  affair." 

FowzB  OF  Coitbts  to  Punish  Contempt  in  Sumhabt  Mode  Ib  not  taken 
away  by  the  guaranty  in  our  constitution  and  laws  of  the  right  of  tria! 
by  jury;  this  guaranty  relates  only  to  cases  which  by  our  former  laws 
and  customs  have  been  tried  by  a  jury. 
Am.  Dxo.  Vox..  L— 14  900 
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Pbogeedihos  for  contempt.    The  opinion  etates  the  case. 

Fowler f  for  the  plaintiff. 

Waikins,  aUomey  general,  contra. 

By  Court,  Soott,  J.  The  supposed  contempt,  for  which  the 
name  of  the  defendant  in  the  court  below  was  stricken  from  the 
rolls  of  Washington  circuit  court,  and  he,  by  that  court,  suii- 
pended  from  the  practice  of  his  profession  as  an  attorney  at  law 
and  solicitor  in  chancery  in  all  courts  of  the  fourth  circuit 
of  this  state  for  the  space  of  six  months,  consisted  of  the 
following  words,  written  on  a  piece  of  paper  and  found  sticking 
on  the  door  of  the  office  of  Sebron  G.  Sneed,  the  then  judge  of 
the  circuit  court,  to  wit:  **  Sebron  G.  Sneed  is  a  dam'd  base  and 
corrupt  man,''  signed,  James  P.  Neel.  Whether  this  paper  was 
there  found  during  any  term  of  the  Washington  circuit  court 
does  not  appear  with  entire  certainty;  all  that  the  transcript 
shows,  on  this  point,  is  to  be  found  in  the  process  issued  against 
the  defendant  below,  by  which  he  was  "  commanded  to  appear, 
and  show  cause  forthwith  why  he  should  not  be  fined  and  his 
license  revoked,  for  a  contempt  of  the  judge  of  the  fourth 
judicial  circuit  now  in  session,  in  this:  by  sticking  up  at  the 
office  door  of  the  judge  thereof  the  following  words,"  etc.  From 
which  it  seems  that  the  defendant  below  was  called  upon  to 
answer  for  a  contempt  of  the  judge  now  in  session:  but  whether 
that  supposed  contempt  had  been  committed  during  the  term 
of  the  court  then  in  progress,  or  during  some  previous  term,  or 
at  some  previous  period,  not  in  term  time,  does  not  fully 
appear — whether  it  was  committed  during  the  hours  of  any 
sitting  of  the  court,  or  of  the  judge,  when  discharging  any 
judicial  func^on,  or  in  the  hours  of  recess,  or  time  of  vacation, 
or  whether  or  not  it  grew  out  of,  or  had  any  connection  what- 
soever, either  proximate  or  remote,  with  the  official  character, 
or  with  the  official  conduct,  of  the  judge,  either  as  a  court  or  as 
a  judge.  The  transcript,  however,  in  the  answer  of  the  defend^ 
ant  below,  which  is  not  contradicted,  shows  **  that  he  did  not 
design  anything  he  did  as  an  insult  or  contempt  to  the  court,  as 
it  was  an  out-door  affair."  It  can  not,  therefore,  be  presumed 
against  the  face  of  the  record  that  the  paper  in  question,  upon 
which  the  charge  of  contempt  was  based,  had  any  reference  to 
the  official  conduct  or  to  the  official  character  of  Judge  Sneed, 
either  as  a  judge  or  as  a  court.  Indeed,  the  silence  of  the 
record  upon  this  essential  point  speaks  volumes  to  the  contrary, 
even  if  the  imcontradicted  answer  of  the  defendant  below  be  left 
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out  of  view;  for,  in  case  the  fact  were  otherwise,  it  would  bo  diffi- 
cult to  conceive,  when  it  is  remembered  that  eyery  contempt 
must  neoAssarily  inTolve  official  functions,  that  it  would  not 
Laye  appeared  on  the  record,  either  by  the  answer  of  the  de- 
fendant to  interrogatories  propounded  to  him  by  the  court  or 
otherwise. 

The  question,  then,  to  be  determined,  is,  whether  or  not  the 
defendant  below,  in  the  matter  presented  by  the  transcript,  was 
guilty  of  a  contempt  cognizable  by  the  court  below.  And  we 
shall  first  examine  this  question  in  reference  to  the  common-law 
doctrines  on  this  subject,  and  if  it  be  found  that,  within  the 
scope  of  these  doctrines,  the  defendant  below  committed  no 
contempt,  it  will  be  unnecessary  to  determine  how  far  these  doc- 
trines have  been  modified  by  any  of  the  provisions  of  our  con- 
stitution, or  by  the  acts  of  our  legislature  defining  these  offenses, 
as  both,  so  far  as  they  affect  these  doctrines,  clearly  restrict  the 
field  of  their  operation.  Before  entering  upon  the  exposition 
of  the  legal  principles,  however,  on  which  these  doctrines  are 
based,  and  by  which  we  have  proposed  first  to  test  the  action  of 
the  court  below,  we  may  be  permitted  to  remark  that  we  can 
but  feel  it  a  delicate  and  an  odious  task  to  define  rules  that  must 
necessarily  be  the  measure  of  our  own  powers;  nor  are  we  igno- 
rant tliat,  in  cases  of  this  kind,  our  views  may  expose  us,  on  the 
one  band,  to  the  imputation  of  timidity  and  irresolution,  or,  on 
the  other,  to  that  of  usurpation  and  l^ranny.  But  to  shrink 
from  any  question  legitimately  before  us,  because  of  any  conse-^ 
quences  in  which  we  ourselves  may  be  involved,  however  di- 
rectly, would  be  even  more  unworthy  than  the  absolute  verity^ 
of  such  suggestions.  Every  occasion  of  resort  to  the  extraordi- 
nary powers  of  the  court  should,  by  all  the  judges,  be  carefully 
avoided;  but  when  proper,  aggression  should  be  met  in  the  front 
with  deliberation  and  firmness:  and  although  the  issue  of  the 
contest  might  prove  them  naked  and  powerless,  they  should 
prefer  this  to  a  flimsy  panoply,  that  served  them  as  a  defense 
against  the  weak  only,  until  the  strong  were  pleased  to  tear  it 
from  their  shoulders. 

The  right  to  punish  for  contempts,  in  a  summaiy  manner,  has 
been  long  admitted  as  inherent  in  all  courts  of  justice  and  in 
legislative  assemblies,  founded  upon  great  principles,  which  are 
coerral,  and  must  be  co-existent,  with  the  administration  of  jus^ 
tioo  in  every  country — the  power  of  self-protection.  And  it  is 
only  where  this  right  has  been  claimed  to  a  greater  extent  than 
this,  and  the  foundation  sought  to  be  laid  for  extensive  classes 
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of  contempts  not  legitimately  and  necessarily  sustained  by  these 
great  principles,  that  it  has  been  contested.  It  is  a  branch  of 
the  common  law  brought  from  the  mother  country  and  sanc- 
tioned by  our  constitution.  The  discretion  inyolved  in  the  power 
is  necessarily,  in  a  great  measure,  arbitrary  and  indefinable, 
and  yet  the  experience  of  ages  has  demonstrated  that  it  is  com* 
patible  with  dvil  liberty,  and  auxiliary  to  the  j^torest  ends  of 
justice,  and  to  the  proper  exercise  of  tiie  legislatiye  functions, 
^especially  when  these  functions  are  exerted  by  a  legislatiye 
assembly. 

A  luminous  writer,  and  deservedly  eminent  jurist  (the  late 
Judge  Dade,  of  Virginia,  in  the  case  of  The  CammonwedUh  y. 
Dandridge^  reported  in  Virginia  Cases,  409),  has  made  the  fol- 
lowing remarks:  ''In  this  country  we  know  no  privileges  but 
euch  as  exist  for  the  public  good;  many  such  privileges  we 
have:  from  those  which  appertain  to  the  legislature  itself  even 
down  to  such  as  belong  to  the  lowest  executive  officer.  Those 
which  surround  the  administration  of  justice  belong  to  the  same 
order.  Courts,  their  officers,  and  process,  are  shielded  from 
invasion  and  insult,  not  from  any  imaginary  sanctity  in  the  in- 
stitutions themselves,  or  the  persons  of  those  who  compose 
them  (as  in  the  political  and  ecclesiastical  establishments  of 
another  hemisphere),  but  solely  for  the  purpose  of  giving  them 
"due  weight  and  authority,  and  to  enable  those  who  administer 
them  to  discharge  their  functions  with  impartiality,  fidelity,  and 
^-eflfect.  This  is  the  true  test  of  every  privilege  not  granted  by 
^statute,  and  is  the  spirit  of  every  one  (not  merely  private)  which 
is  so  secured.  The  political  character  of  the  judiciary,  and  the 
tendency  of  the  duties  which  are  devolved  upon  it,  rendered  it 
necessary  to  invest  it  with  a  considerable  share  of  these  privi- 
leges. It  is  confessedly  the  weakest  branch  of  all  governments, 
wielding  neither  wealth,  force,  nor  patronage.  Its  duties  con- 
sist in  adjusting  and  settling  the  contested  rights  of  individ- 
uals, in  controlling  their  turbulence,  and  punishing  their  crimes. 
Those  duties  are  often  of  a  severe  and  rigorous  character,  and 
as  they  are  generally  to  be  discharged  in  almost  immediate  con- 
tact with  those  on  whom  they  act,  their  exercise  will  frequently 
elicit  the  angry  passions,  or  excite  unworthy  and  sinister  at- 
tempts to  bias  or  avert  their  operation,  and  where  there  is  little 
real  power  and  no  patronage  a  certain  degree  of  external  dig- 
nity may  have  been  considered  necessary  to  supersede  a  too 
frequent  resort  to  the  actual  powers  of  the  courts." 

lii  these  remarks  are  to  be  found  the  true  basis  of  the  whole 


Jan.  1849.]  Neel  v.  Statr  213 

dociaine  of  contempts,  and  of  attachments  for  contempts,  as  it 
existed  at  common  law,  and  has  been  recognized  by  some  of  the 
ablest  American  jurists,  extending,  as  it  does,  not  only  to  acts 
which  directly  and  openly  insult  or  resist  the  power  of  the  court 
or  the  persons  of  the  judges,  but  to  consequential,  indirect,  and 
constructive  contempts,  which  obstruct  the  process,  degrade 
the  authority,  or  contaminate  the  purity  of  the  court;  and  every 
case  of  authority  seen  in  the  books  will  be  found  to  proceed 
upon  the  idea,  either  remote  or  proximate,  of  disrespect  to  the 
court,  or  the  judges,  in  reference  to  their  official  character  or 
conduct,  or  of  matter  in  derogation  of  the  dignity  of  the  courts^ 
or  are  referable  to  that  power  of  self-protection  which,  we  have 
remarked,  is  necessaiily  inherent  in  judicial  institutions.  Al- 
though these  doctrines  of  the  common  law  had  their  primitive 
origin  in  an  idea  totally  unrecognized  and  without  place  in  this 
country,  and  preserved  even  in  England  only  by  a  fiction  of 
law,  still  in  our  own  free  government,  it  has  always  been  admit* 
ted  that,  to  a  greater  or  less  degree,  they  must  have  place,  and 
here  they  have  been  rested  on  an  idea  not  totally  dissimilar  ta 
that  original  one.  Anciently,  in  England,  it  is  known  that  the 
king,  in  person,  presided  in  his  courts  of  justice,  and  sat  him-» 
self  in  judgment,  and  the  insult,  resistance,  or  contamination 
was  to  majesty  itself,  that  held  sway  in  divine  right.  In  our 
day  we  refer  it  to  the  majesty  of  the  law. 

It  has  never  been  contended,  in  this  country,  that  the  com- 
mon law,  although  it  is  our  birthright  and  in  force  among  us 
without  express  recognition  by  our  constitution  and  laws,  was 
ever  actually  in  force  in  all  its  length  and  breadth,  but  only  to 
an  extent  that  was  not  wholly  inconsistent  with  those  great 
principles  upon  which  our  free  institutions,  purely  American, 
have  been  reared  and  maintained.  So  these  doctrines  which 
we  are  considering,  in  being  recognized  by  the  courts,  must  be 
regarded  as  having  received  a  corresponding  abatement  of  those 
of  its  lineaments  which  are  at  open  war  with  the  nature  and 
character  of  our  constitution,  and  the  actual  state  of  things 
among  us  under  its  legitimate  operation,  or  it  would  be  an 
exotic  that  could  not  germinate  in  our  soil. 

In  4  Blaekstone's  Com.  238,  that  vmter  says:  ''  The  contempts 
that  are  thus  punished  are  either  direct,  which  openly  insult  or 
resist  the  powers  of  the  court  or  the  persons  of  the  judges  who 
preside,"  etc. ;  and  at  page  285,  in  enumerating  the  contempts 
which  degrade  the  judicial  authority,  he  refers  to  one  which  con- 
sists     i!.  speaking  or  writing  contemptuously  of  the  courts  or 
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judges  acting  in  their  official  capacity."    It  is  obvious  that  in 
these  two  clauses  the  word  "  judges  "  is  not  used  by  the  writer 
for  the  mere  purpose  of  illustrating  his  meaning  in  the  use  of 
the  word  "  court/'  for,  besides  the  consideration  that  this  view 
id  not  sustained  by  the  context,  such  an  explanation  of  his  mean- 
JQg  is  so  altogether  futile  and  useless  after  his  luminoub  exposi- 
tion of  the  courts  in  his  third  volume,  as  not  to  be  attributed  to 
a  writer  so  able  and  perspicuous.     On  the  contrary,  it  was  evi- 
dently his  purpose,  in  the  first  clause,  to  take  the  distinction 
between  a  disrespect  of  the  constitutional  powers  of  the  court, 
and  a  personal  disrespect  of  the  judges  therein  sitting;  and,  in 
the  second,  between  a  contempt  of  the  judges  while  actually 
holding  a  court,  and  a  contempt  of  the  same  persons  while  in 
discharge  of  judicial  duties  appertaining  to  their  official  char- 
acter, though  not  performed  in  court.     The  opposite  construc- 
tion would  produce  a  complete  identification  of  the  judges  with 
the  court  so  as  to  make  a  contempt  of  the  one  or  of  the  other 
perfectly  convertible.     From  which  may  be  deduced  the  clear 
privilege  of  the  persons  of  the  judges  in  or  out  of  court,  when 
acting  in  their  judicial  capacity;  not  because  of  any  imaginary 
sanctity  of  their  persons,  nor  because  that  an  indignity  to  their 
persons,  when  so  engaged,  obstructs  the  course  of  justice,  for  it 
might  sometimes  be  of  such  a  character  as  not  to  have  that  effect 
(and  besides,  in  that  aspect  it  is  always  referable  to  another  head 
of  contempts:  that  is,  for  obstructing  the  powers  of  the  court), 
but  because,  to  use  the  words  of  Blackstone,  *'  it  demonstrates  a 
gross  want  of  that  respect  which,  when  once  courts  of  justice  are 
deprived  of,  their  authority  (so  necessary  for  the  good  of  the 
kingdom)  is  entirely  lost  among  the  people."    Nor,  to  produce 
this  efifect,  is  it  of  any  importance  whether  the  contumely  be 
used  in  open  court  at  the  moment  when  the  occasion  occurs,  or 
the  moment  afterwards,  when  the  sheriff  has  proclaimed  the 
adjournment.     The  only  real  question  in  either  case  is,  whether 
it  is  the  official  conduct  for  which  the  judge  is  challenged  and 
insulted.     Nor  can  a  reason  be  offered  for  the  protection  of  the 
person  of  the  judge  in  court,  that  will  not  equally  apply  to  a  pro- 
tection out  of  court  on  the  same  account,  in  view  of  the  remark  we 
have  already  made,  that  whenever  the  indignity  in  open  court 
vould  have  the  effect  to  interrupt  its  business,  the  attachment 
would  be  referable  to  the  head  of  obstructing  the  powers  of  the 
court. 

An  ideal,  imaginary  being,  without  form,  substance,  or  local- 
ity, needs  no  protection  from  penal  sanctions.     A  court  separate 
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from  the  persons  who  compose  it,  is  of  this  description.  A 
fiensible  writer  has  said  that  "  the  terms  nation,  state,  commu- 
nity, are  words  only;  they  do  not  denote  anything  sepai'ate  from 
the  individual  members  whose  aggregation  and  association  have 
xeceiyed  these  names; "  and  the  like  may  be  affirmed  of  a  court 
ot  justice.  When,  therefore,  attachments  were  sent  out  against 
inferior  judges  and  magistrates  for  contempts  in  acting  un- 
justly, oppressiyely,  or  irregularly  in  their  office,  or  in  disobey- 
ing the  writs  issuing  from  superior  courts  to  them,  such  as  writs 
of  prohibition,  certiorari,  mandamus,  etc.:  Archer  y.  Disny,  1 

Keb.  484; v.  Cowper,  6  Mod.  90;  or  against  sheriffs, 

bailiffs,  etc.:  2  Hawk.  P.  C.  151;  Rex  v.  Beardmore,  2  Burr. 
792,  797;  or  against  witnesses,  jurymen,  and  parties:  Ware  y. 
Backet,  Barnes,  30;  Langdell  v.  Sutton,  Id.  32;  Cole  v.  Hawkins^ 
8tra.  1094;  or  against  attorneys  and  other  officers  of  court:  2 
Hawk.  P.  C.  144;  Oale  v.  Chapman,  Barnes,  29;  Webster  v. 
Holme,  Id.  31 ;  or  on  account  of  any  of  that  large  class  of  con- 
tempts which  is  summed  up  by  Blackstono  as  "  demonstrating  a 
gross  want  of  that  regard  and  respect  which,  when  once  courts 
of  justice  are  deprived  of,  their  authoriiy  (so  necessary  for  the 
good  order  of  the  kingdom)  is  entirely  lost  among  the  people:" 
4  Bl.  Com.  286;  such  as  using  rude  and  offensive  language  in 
the  face  of  the  court:  Cro.  Car.  503;  obstinate  perverseness  or 
prevarication,  breach  of  the  peace,  or  willful  disturbance  in 
court:  3  Inst.  141, 142;  treating  with  contumely  or  disrespect 
the  vmts,  process,  rules,  and  orders  of  the  court:  Bex  v.  Jones, 
1  Stra.  185;  Bex  v.  University  of  Cambridge,  Id.  557;  Bex  v. 
Burchett,  Id.  567;  North  y.  Wiggins,  2  Id.  1068;  perverting  them 
to  the  purpose  of  malice,  extortion,  or  injustice;  speaking  or 
writing  contemptuously  of  the  court  or  judges  acting  in  their 
official  capacity:  4  Bl.  Com.  285;  printing  false  accounts,  etc., 
of  causes  pending  in  judgment:  Bead  and  Huggonson,  2  Atk. 
469;  or  for  other  contempts  which  seem  to  consist  in  the  breach 
of  a  necessary  privilege,  noticed  by  Sir  William  Blackstone,  in 
the  fourth  volume  of  his  Commentaries,  in  the  following  lan- 
guage: "Likevnse  all  those  who  are  guilty  of  any  injurious 
treatment  to  such  as  are  under  the  immediate  protection  of  a 
court  of  justice,  are  punishable  by  fine  and  imprisonment,  as  if 
a  man  assault  or  threaten  his  adversary  for  suing  him;  a  coim- 
fielor  or  attorney,  for  being  employed  against  him;  a  juror,  for 
his  verdict;  or  a  jailer  or  other  ministerial  officer,  for  keeping 
him  in  custody  and  properly  exercising  his  duty  " — they  (these 
attachments)  were  not  issued  upon  the  idea  that  the  abstract. 
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ideal,  invisible^  judicial  instituiion  called  a  court,  had  been  in« 
jured,  nor,  in  some  cases  (as  when  ihej  were  issued  for  light 
and  contemptuous  words  used  in  reference  to  the  writs,  process, 
rules,  and  orders  of  the  court),  because  the  eflScacy  of  the  writ, 
process,  rule,  or  order  was  impaired  by  such  contumely:  but  for 
the  most  part,  because  the  public  good,  as  connected  with  the 
preservation,  in  its  purity,  of  the  judicial  institution,  required 
them,  and  that  the  authority  and  dignity  of  the  officers  in  whom 
this  ideal,  invisible  being  called  a  court,  is  realized  and  person- 
ified, was  sunk  and  degraded.  And  that  the  impurity  of  such 
conduct  would  deprive  these  institutions  of  the  aid  of  public 
opinion  in  canying  into  effect  their  ordinances,  and  render  a 
resort  to  force  in  all  ca&es  necessaiy,  and  thus  avert  a  state  of 
things  in  which  it  is  not  probable  that  any  judicial  system  covld 
long  exist. 

It  will  be  thus  seen,  from  the  partial  enumeration  of  the 
grounds  of  contempt  which  we  have  made,  that  the  common 
law  not  only  deemed  it  necessaiy  to  defend  the  citadel  of  jus- 
tice itself  from  every  invasion,  that,  while  it  might  strike  at  the 
purity  of  the  judicial  institutions,  would  assail  vnth  no  less  vio- 
lence, the  frame  of  society  itself;  but  deemed  it  also  needful  to 
defend  even  the  approaches,  outworks,  and  barriers  of  the 
judicial  authority,  in  order  to  give  the  fullest  effect  to  its  legit- 
imate acts.  And  it  was,  therefore,  not  only  when  the  course  of 
justice  was  willfully  and  visibly  obstructed,  that  judicial  ani- 
madversion was  called  forth,  but  in  numerous  other  cases,  when 
it  was  supposed  that  the  general  authority  and  efficacy  of  the 
court  was,  to  some  extent,  impaired  and  its  dignity  lessened, 
and  that,  too,  in  some  cases  by  inferences  remote  and  far- 
fetched, which  can  not  be  defended  but  by  the  consideration 
that  the  paramount  interest  of  society  requires  that  the  course 
of  public  justice  should  be  made  to  flow  like  a  mighty  river 
cleared  of  every  obstruction,  permanent  or  temporaiy,  however 
slight.  When,  therefore,  the  common  law  deemed  it  so  neces- 
saiy, for  this  great  purpose,  to  protect  the  juror,  the  witness, 
the  informer,  the  party,  the  jailer,  the  attorney,  and  other  per- 
sons, many  of  whom  might  never  again  be  called  into  a  court  of 
justice,  it  was  not  to  be  expected  that  it  would  fail  to  cover, 
vnth  its  complete  armor,  the  presiding  minister  of  the  law's 
majesty,  who  would  be  so  often  exposed  to  similar  trials.  Not 
that  any  higher  personal  privileges  were  arrogated  for  him  than 
for  the  humblest  of  these,  but  because  it  was  obvious  that  the 
principle,  which  suggested  the  protection  of  these,  would  at 
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least  to  the  same  extent  protect  him,  if  it  did  not  rise  with  the 
grade  of  the  officer,  and  the  majesty  of  the  law  be  more  degraded 
in  the  i)erson  of  a  higher  than  a  lower  officer,  intrusted  with  its 
administration.  To  the  same  source  are  to  be  traced  the  numer- 
ous cases  that  have  settled  the  doctrine  that  a  judge,  acting 
within  the  scope  of  his  jurisdiction,  shall  not  be  called  to  an- 
swer for  his  judgment,  except  by  impeachment,  however  errone- 
ous, malicious,  or  even  corrupt  it  may  have  been. 

But  while  the  fiegis  of  the  law  is  so  thrown  over  the  judge,  it 
finds  no  pleasure  in  him  when  he  proves  recreant  to  the  high 
trust  reposed  in  him,  for,  in  the  language  of  one  of  its  oracles 
(Sergeant Hawkins),  "if  a  judge  will  so  far  forget  the  honor 
and  dignity  of  his  post  as  to  turn  solicitor  in  a  cause  which  he 
is  to  judge,  and  privately  and  extrajudicially  tamper  with  wit- 
nesses or  labor  jurors,  he  hath  no  reason  to  complain  if  he  be 
dealt  with  according  to  the  capacity  to  which  he  so  basely  de- 
grades himself;"  nor  does  it  animadvert  upon  his  ''  out-door 
affiurs"  more  than  upon  those  of  other  citizens,  unless  these  are 
forced  upon  him  on  account  of  his  judicial  functions. 

Finding  no  difficulty,  therefore,  in  arriving  at  the  conclusion 
that,  within  the  scope  of  the  common-law  doctrines,  the  conduct 
of  the  defendant  below,  as  shown  to  us  by  the  transcript,  did 
not  amount  to  a  contempt,  it  is  unnecessary  for  us  to  determine 
how  far  these  doctrines  have  been  modified  by  any  of  the  pro- 
visionB  of  our  constitution,  or  how  far  these  doctrines  may  be 
affected  by  the  act  of  our  legislature,  designed,  as  it  seems,  to 
restrict  the  field  of  their  operation,  in  view  of  the  consideration 
that  some  of  these  doctrines  are  based  on  principles  claimed  as 
inherent  in  the  courts  and  as  essential  for  their  protection  and 
existence,  and  that  by  the  constitution  the  judiciary  is  made  co- 
equal and  co-ordinate  with  the  legislature  as  a  branch  of  the 
government,  as  none  of  these  questions  legitimately  arise  in  this 
case,  and  they  are  therefore  reserved.  We  will,  however,  upon 
the  question  of  the  right  to  a  trial  by  jury,  insisted  upon  in  the 
argument,  give  it  as  our  opinion  that  the  provisions  of  our  con- 
stitution and  laws  guaranteeing  this  right,  unless  waived,  do  not 
take  away  from  the  courts  the  power  to  punish  contempts  in  a 
summary  mode;  and  that  their  provisions  are  to  be  construed  to 
relate  only  to  those  cases,  which,  by  our  former  laws  and  cus- 
toms, had  been  tried  by  jury,  as  held  in  the  case  of  EdUingsworfh 
r.  Duane,  in  Wall.  C.  C.  77, 106. 

The  judgment  of  the  court  below  must  be  reversed. 
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Ck>NTBiiFT,  What  is,  Power  to  Pukish,  Ain>  pBOCESDnros  vob:  See  State 
▼.  Woodjin^  42  Am.  Dec.  161,  and  note  referring  to  previons  cases  in  this 
series.  In  Conart  v.  The  StcUe^  14  Ark.  639,  it  was  held  that  where  the  in- 
ferior court,  in  punishing  for  contempt,  exceeded  its  lawful  authority  or  jn- 
risdlction,  whatever  might  he  the  remedy,  there  was  none,  according  to  exist- 
ing law,  by  writ  of  error  or  appeal.  The  court  referred  to  the  principal  case, 
concurred  with  its  result,  and  said:  "  It  is  sufficient  to  say  of  it  on  this  point 
that  the  question,  whether  such  was  the  proper  mode  of  seeking  redress,  du«s 
not  appear  to  have  been  raised  or  considered."  In  the  case  also  of  Bunch  y. 
The  StcUej  14  Id.  544,  it  was  held  that  no  appeal  would  lie  from  a  judgment  of 
a  circuit  court  punishing  for  contempt,  following  the  case  of  OoMsurt  v.  Th§ 
State;  but  no  referenoe  was  made  to  the  principal  caae. 


BBOWNiNa  V.  Roane. 

[9  AaMAJMAB,  864.] 

Powia  OF  Skttino  Aside  Default  is  a  Sound  Legal  Disgkbtion,  inherent 
in  all  courts,  and  allowed  for  the  express  purpose  of  promoting  the  ends 
of  justice;  and  should  the  circuit  courts,  in  the  exercise  of  this  discretion* 
capriciously  or  arbitrarily  disregard  any  important  right  belonging  to 
either  party,  their  judgments  will  be  examined  in  this  court,  and  oor- 
rected  on  appeal  or  writ  of  error. 

Aifidayit  on  Motion  to  Set  Aside  Default  must  Show  Mxbiis  as  a 
general  rale;  but  this  rule  has  exceptions,  and  does  not  apply  where  it 
was  grossly  irregular  for  the  default  to  have  been  entered. 

Appeal  from  an  order  denying  a  motion  to  set  aside  a  defiuili. 
The  opinion  states  the  case. 

P.  Jordan^  for  the  plaintiffs. 

FUce  and  Baldtoin,  contra. 

By  Court,  Soott,  J.  Like  the  power  to  grant  or  refuse  oon- 
tinuances,  the  power  of  setting  aside  defaults  is  a  sound  legal 
discretion  inherent  in  all  courts,  and  allowed  for  the  express 
purpose  of  promoting  the  ends  of  justice;  and  should  the  cir- 
cuit courts,  in  the  exercise  of  this  discretion,  capriciously  or 
arbitrarily  disregard  any  important  right  belonging  to  either 
party,  their  judgments  will  be  examined  in  this  court,  and  cor- 
rected on  appeal  or  writ  of  error. 

It  appears,  from  inspecting  the  whole  record,  including  the 
bill  of  exceptions,  that  the  defendants  appeared,  and,  at  the 
request  of  the  plaintiffs,  consented  to  continue  the  case  at  the 
September  term,  1845,  and  thus,  as  held  in  Rogers  t.  Conway^ 
4  Ark.  70,  "  made  themselves  parties  to  the  record. '^  At  the 
succeeding  term  one  of  the  counsel  for  the  defendants,  with  a 
view  of  filing  a  plea  of  the  statute  of  limitations,  examined  the 
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papers,  and,  to  the  best  of  his  recollection,  found  a  plea  already 
on  file,  the  filing  of  which  he  supposed  regularly  noticed  on  the 
record.  Ai  that  term,  when  the  case  was  called,  he  answered 
that  he  was  ready  for  trial,  at  which  time  the  counsel  for  the 
plaintiffs  suggested  to  the  court  that  the  issue  to  be  tried  was 
on  the  statute  of  limitations,  and  that  he  had  filed  a  bill  in 
chancery  to  restrain  the  defendants  from  availing  themselves  of 
that  defense,  and  continued  the  case  to  await  the  final  decree  in 
that  chancery  cause,  and  at  the  same  term  the  defendants  were 
ordered  to  answer  that  bill  at  the  succeeding  term.  That  the 
defendants'  counsel  did  not  suspect  that  any  steps  would  be 
taken  in  the  law  case  thereafter  until  the  disposition  of  the 
chancery  cause.  That  at  the  next  term  afterwards  (during 
which  the  defendants  did  answer  the  bill  in  chancezy),  and 
while  that  bill  was  stiU  pending,  the  plaintiffs  took  a  judgment 
by  default  in  the  law  case,  the  defendants'  counsel  not  hearing 
the  case  called.  It  appears,  also,  that  the  names  of  the  defend- 
ants' counsel  were  entered  upon  the  I'ecord  as  attorneys  for  the 
defendants  on  the  return  of  the  writ,  and  their  names  as  such 
were  continued  thereon  up  to  the  time  when  the  default  wa9 
entered.  It  was  contended  that  the  motion  to  set  aside  the  de- 
fault was  properly  overruled,  because  the  affidavit  showed  no 
merits,  asking  only  leave  to  plead  payment  and  the  statute  of 
limitations. 

The  general  rule  requiring  merits  to  be  shown  in  order  to  re- 
lieve a  party  against  a  default  is  well  settled,  and  has  been  recog- 
nized by  this  court  in  Wilson  v.  Phillips ,  5  Ark.  183 ;  but  to  this  rule 
the  courts  have  sometimes  admitted  exceptions.  In  New  York 
the  rule  is  held  only  to  apply  to  defaults  that  have  been,  in  all 
respects,  regular.  When  they  have  been  irregularly  entered,  it 
has  been  only  required  of  the  party  in  default  to  point  out  the 
irregularity  and  to  excuse  himself  from  negligence  without 
showing  merits:  Howell  v.  Dennislon^  3  Cai.  96;  Thomas  v. 
Douglass^  2  Johns.  Cas.  '226;  Depeyster  v.  Warne^  2  Cai.  45.  And 
in  that  state  in  some  few  cases,  even  where  the  default  was  regu- 
lar, the  courts  have  not  applied  the  rule  under  the  particular 
circumstances  of  each  case,  as  where  the  party  in  default  has 
been  misled  by  the  party  taking  the  default:  Stewart  v.  Atkins^ 
8  Cow.  67;  or  was  under  some  i>artictdar  misapprehension  for 
which  the  party  taking  the  default  was  plainly  responsible*. 
Obiey  V.  Bacon,  3  Cai.  132,  and  a  few  other  particular  cases. 

We  refer  to  these  decisions  not  to  adopt  or  approve  them,  but 
only  to  show  that  this  general  rule,  requiring  merits  to  be  shown 
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in  order  to  relieve  a  party  against  a  default,  like  most  of  the 
general  rules  of  law,  has  been  sometimes  held  to  have  excep- 
tions, not  only  in  an  entire  class  of  cases,  but  in  other  cases 
depending  upon  their  own  peculiar  circumstances,  and,  although 
we  are  unwilling  to  go  to  the  lengtii  of  all  the  New  York  de- 
cisions on  this  subject,  it  is  obvious  that  the  rule  must  have 
some  exceptions,  as  it  is  easy  to  conceive  of  cases,  as,  for  in- 
stance, where  a  default  is  taken  against  a  defendant  before  the 
expiration  of  the  time  allowed  him  to  plead,  where  every  possi- 
ble presumption  of  law  that  a  default  could  raise  against  him 
would  be  entirely  removed  by  merely  pointing  out  such  gross 
irregularity  as  that  indicated  in  the  case  supposed  whereby  he 
has  been  deprived  of  a  substantive  right.  And  while,  by  decid- 
ing the  case  before  us,  we  design  to  declare  no  rule  to  embrace 
numerous  cases  of  exceptions,  we  are  of  opinion  that  this  case, 
under  its  peculiar  circumstances,  is  as  fully  without  the  general 
rule  as  the  case  supposed. 

Looking  at  all  the  facts  in  this  case,  it  seems  most  probable 
that  a  plea  of  the  statute  of  limitations,  upon  which  issue  was 
taken,  was  really  on  file,  but  that  the  clerk  had  omitted  to  make 
it  appear  on  the  record,  and  has  not  copied  it  in  the  transcript 
for  that  reason.  If  this  was  true,  as  we  think  most  probable 
from  all  the  facts  presented,  it  was  grossly  irregular  for  a  default 
to  have  been  entered  before  the  issue  was  disposed  of.  If/how- 
ever, this  was  not  true,  the  act  of  the  plaintiff  in  declining  to 
take  judgment  for  want  of  a  plea,  when  he  might  have  done  so, 
and  at  that  time  voluntarily  continuing  his  case  until  the  final 
disposition  of  the  chancery  cause,  and  at  the  same  time  procur- 
ing an  order  requiring  the  defendants  to  answer  the  bill  in 
chancery  by  the  next  succeeding  term,  if  it  did  not  amount  to 
an  election  on  his  part  to  suspend  the  remedy  by  law,  until  he 
could  get  the  aid  he  was  seeking  from  the  chancellor  or  abandon 
that  course,  at  the  least  the  making  of  this  apparent  election, 
and  directing  the  defendants'  Attention  to  the  defense  of  the 
bill  in  chancery,  naturally  produced  such  misapprehension  in 
the  mind  of  the  defendants'  counsel  as  should  have  been  consid- 
ered by  the  court  below,  under  all  the  circumstances,  to  have 
enlarged  the  time  of  pleading  to  the  time  of  the  decree  in  thcr 
chancery  cause  or  to  the  abandonment  of  that  proceeding.  And 
a  judgment  by  default  in  the  law  case  pending  this  state  of 
things  would  be  in  little  degree  less  irregular,  and,  if  taken,  all 
the  presumptions  of  law  against  the  defendants  arising  from 
default  would  be  fully  repelled  by  merely  showing  all  the  cir* 
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cumsiances,  Tvithout  the  showing  of  merits.  In  either  Tiew^  the 
legal  rights  of  the  defendants  have  been  plainly  invaded,  and 
the  judgment  of  the  court  below  must  be  reversed  and  the  cause 
remanded,  to  be  tried  on  the  issue  made  up,  if  there  be  one,  and 
if  not,  with  leave  to  the  defendant  to  plead  generally. 


JunoMENTS  BT  DvTAULT,  Bendition,  Validitt,  AND  Effbot  OF:  See  Fox 
▼.  Hoijt,  31  Am.  Dec  760;  Logan  v.  Mouider,  33  Id.  338;  Ex  parte  Cheatham^ 
44  Id.  525;  Winslow  v.  Anderson,  32  Id.  651;  IbwUr  v.  Lee,  32  Id.  172;  Helm 
▼.  Van  Vleet,  12  Id.  248;  HaU  v.  Toung,  15  Id.  180;  Briggs  v.  BicJinumd,  20 
Id.  526;  Beee  v.  Conococheague  Bank,  16  Id.  755;  Ditch  v.  Edwards,  26  Id. 
414;  Whipple  v.  FuUer,  29  Id.  330;  ffarru  v.  Mutkmgwn  2(fg.  Co.,  29  Id. 
872;  Brown  v.  ToeU,  16  Id.  759;  Hooper  ▼.  Pair,  29  Id.  258;  BeBamfff  ▼. 
Woodmm,  48  Id.  221. 


Stbingeb  v.  Jaoob& 

(9  Amriwui,  487.] 

On  a  Changs  of  Vxnub,  the  Statute,  not  in  ezprees  temiB,  bat  by  neoei- 
sary  implication,  requires  the  clerk  to  tranamit  the  transcript  over  his 
official  certificate  and  seal. 

OxnKK  FOB  Change  of  Venue  Divests  Coubt  in  which  the  suit  is  insti- 
tuted of  its  jurisdiction  over  the  cause,  and,  in  contemplation  of  law, 
operates  to  transfer  the  same  to  the  court  to  which  the  change  is  taken; 
the  latter  court,  though  vested  with  the  jurisdiction,  can  not  exercise  it, 
so  as  to  adjudicate  upon  the  rights  of  the  parties  litigant,  until  such  a 
transcript  of  the  record  and  proceedings  is  filed  as  is  required  by  the 
statute. 

OOf  Change  of  Venue,  Statute  Bequikes  Full  Tbanscbift  of  the  record 
and  proceedings  in  the  cause,  with  all  the  original  papers  filed  therein 
and  composing  a  pari,  of  the  record;  it  is  not  absolutely  essential  that  a 
copy  of  the  entire  record  and  proceedings,  or  that  eveiy  original  paper 
filed  in  the  cause,  should  be  transmitted,  but  if  enough  is  transmitted  to 
enable  the  court  to  detennine  what  is  in  controversy,  and  to  bring  its 
dormant  power  into  active  exercise,  numerous  irregularities  nu(y  be 
waived  without  impairing  the  validity  of  the  judgment. 

Tranbobift  on  Change  of  Venue  is  Insufficient  when  the  clerk  transmit* 
ted  only  a  copy  of  the  petition,  notice,  and  order  for  the  change  of  venue, 
and  totally  failed  to  send  up  any  part  of  the  record  and  proceedings  in 

PijLoraxmi  instituted  a  suit  in  the  Pike  circuit  court,  and,  on 
iheir  petition,  the  judge  ordered  a  change  of  venue  to  Hempstead 
ooonty.  The  derk  of  the  Pike  circuit  court  thereupon  trans- 
mitted to  the  derk  of  the  Hempstead  circuit  court  a  certified 
copy  of  the  petition,  affidavit,  notice,  and  order  for  the  change 
of  venue,  and  also  transmitted  and  filed  in  the  office  of  that  clerk 
the  original  declaration  and  summons  in  the  suit;  the  declaration 
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•wslb  indorsed  filed  by  both  clerks,  but  not  authenticated  or 
identified  otherwise.  Defendant's  counsel  moved  to  strike  the 
case  from  the  docket;  the  motion  was  overruled,  and  he  pleaded 
the  general  issue;  verdict  and  judgment  for  plaintiff;  defendant 
brought  error. 

Jlingo  and  Trapnall,  for  the  plaintiff. 

Watldns  and  Curran,  contra. 

By  Court,  Johnson,  C.  J.  The  court  below  clearly  erred  in 
overruling  the  defendant's  motion  to  strike  the  case,  as  certified, 
from  the  docket.  The  statute  declares  that  when  an  order  for 
a  change  of  venue  shall  be  made  by  the  court,  or  judge  thereof » 
in  vacation,  the  clerk  of  such  court  shall  immediately  make  out, 
and  transmit  to  the  proper  court,  a  copy  of  the  order,  petition, 
and  affidavit,  and  a  full  transcript  of  the  record  and  proceedings 
in  such  cause,  with  all  the  original  papers  filed  therein  and  com- 
posing a  part  of  the  record:  and  further,  that  the  clerk  of  the 
court,  to  which  such  cause  may  have  been  certified,  shall  file  in 
his  office  all  the  papers  in  the  cause  transmitted  to  him,  and  the 
cause  shall  be  docketed,  proceeded  in,  and  determined  as  if  it 
had  originated  in  such  court.  This  court,  in  the  case  of  Fraeier 
&  TunstaU  v.  Fortenberry,  4  Ark.  163,  said,  that ''  after  a  change 
of  venue  granted,  the  case  is  no  longer  within  the  jurisdiction 
of  the  court  awarding  the  change.  It  appertains  and  belongs 
exclusively  to  the  court  to  which  the  order  is  directed.  That 
court,  by  virtue  of  the  change  of  venue,  is  invested  with  com- 
plete control  and  authority  over  the  subject-matter  in  dispute, 
and  its  jurisdiction  and  power  can  not  be  ousted  or  destroyed 
by  the  improper  interference  of  any  other  tribunal.  It  is  its 
right  and  duty  to  have  the  transcript  and  papers  properly  made 
out  and  authenticated."  The  statute,  it  is  conceded,  does  not, 
in  express  terms,  require  the  clerk  to  transmit  the  transcript  over 
his  official  certificate  and  seal,  yet  it  is  so  strongly  implied,  in 
several  sections  of  the  law,  as  to  leave  no  room  to  doubt  the 
necessity  of  such  authentication.  The  order  for  the  change  of 
venue  divests  Uie  court,  in  which  the  suit  is  instituted,  of  its 
jurisdiction  over  the  cause,  and,  in  contemplation  of  law,  oper- 
ates to  transfer  the  same  to  the  court  to  which  the  change  ur 
taken.  The  latter  court,  though  vested  with  the  jurisdiction, 
can  not  exercise  it  so  as  to  adjudicate  upon  the  rights  of  the 
parties  litigant  until  such  a  transcript  of  the  record  and  pro* 
ceedings  is  filed,  as  is  required  by  the  statute.  The  statute  re- 
quires a  full  transcript  of  the  record  and  proceedings  in  the 
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cause,  with  all  the  original  papers  filed  therein  and  composing  a 
part  of  the  record.  We  do  not  conceive  it  absolutely  essential 
that  a  copy  of  the  entire  record  and  proceedings,  or  that  eyeiy 
original  paper  filed  in  the  cause,  should  be  transmitted  in  order 
to  enable  the  court,  to  which  the  venue  is  changed,  to  exercise 
jurisdiction  over  the  subject-matter  in  dispute. 

There  can  be  no  doubt  that,  where  a  sufficiency  is  transmitted 
to  enable  the  court  to  see  what  is  in  controversy  between  the 
parties,  and  to  bring  its  dormant  powers  into  active  exercise, 
numerous  irregularities  might  be  waived  without  impairing  or 
in  any  manner  affecting  the  validity  of  the  judgment.  The  true 
question,  in  all  such  cases,  is,  whether  the  tnmscript  is  such  as 
to  give  life  and  action  to  the  previously  dormant  jurisdiction  of 
the  court.  In  this  case,  the  clerk  of  the  Pike  circuit  court 
transmitted  only  a  copy  of  the  petition,  notice,  and  order  for 
the  change  of  venue,  and  totally  failed  to  send  up  any  part  of 
the  record  and  proceedings  in  the  cause.  It  is  true,  that  a  dec- 
laration and  writ  in  a  case  between  the  parties  described  in  the 
order  has,  by  some  means,  found  its  way  into  the  Hempstead 
circuit  court;  but  being  without  the  authentication  required  by 
the  statute,  they  are  not  entitled  to  the  notice  of  this  court. 
The  least  that  would  satisfy  the  law  in  order  to  call  forth  the 
dormant  jurisdiction  of  the  court  to  which  the  venue  is  changed, 
is  a  full  transcript  of  the  foundation  of  the  action,  whatever 
that  may  be.  There  was  nothing  legitimately  before  the  Hemp- 
stead circuit  court,  showing  the  pendency  of  a  suit  between  the 
parties  to  this  record,  and  consequently  there  was  nothing  upon 
which  the  jurisdiction  of  the  court  coidd  be  made  to  operate. 

Under  this  view  of  the  statute,  it  is  clear  that  the  Hempstead 
circuit  court  erred  in  overruling  the  motion  to  strike  out  the 
transcript,  and  in  going  on  to  exercise  jurisdiction  over  the 
cause;  and  for  this  error  the  judgment  ought  to  be  reversed.  * 

The  judgment  of  the  Hempstead  drouit  court  is  therefore 
reversed. 


Changs  or  VsruB:  See  CZtntoii  v.  OromweS,  2  Am.  Deo.  236;  £Uait  v. 
Reid,  28  Id.  572;  OroweU  v.  Maugh$,  43  Id.  02.  The  ehange  of  vemie  ia 
srimiiud  caaes  ia  diaoretioiiary,  and  refaaal  la  not  aarignahle  m  error:  Fimdkg 
w.  8kUe,  36  Id.  557;  SunwerY.  SUUe,  Id.  561. 
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Gabvin  v.  Sqtjibes. 

[9  AXKAXBAB,  68S.] 

EquTrr  will  not  Eelievb  against  Judgment  to  Givb  BunoriT  of  Sxt- 
OFT  to  oomplaiiiant,  unless  he  was  precluded  from  making  that  defenae 
in  the  action  at  law. 

Whebb  Complainant  Elects  to  Defend  Himself  at  Law  upon  the 
merits  of  his  case,  the  law  holds  him  to  that  election,  and  forever  pra- 
dndes  him  from  a  hearing  of  that  case  in  equity,  unless  he  can  show 
that  he  was  prevented  from  bringing  his  defense  fairly  before  that  court 
by  fraud  or  accident,  or  the  act  of  the  opposite  party,  unmixed  with  neg- 
ligence on  his  part 

Where  the  Law  Affobds  Full,  Adequate,  and  Complete  Bjembdt, 
equity  will  not  interfere  against  a  judgment;  therefore,  the  refusal  of  a 
justice  to  grant  complainant  a  new  trial,  or  an  appeal,  is  no  ground  for 
equitable  relief. 

AppbaIi  from  the  Benton  circuit  court  in  chancery.  The  opin- 
ion  states  the  case. 

W.  Walker,  for  the  appellants. 

By  Courts  Scott,  J.  Squires,  the  complainant  below,  filed 
his  bill  in  equity  for  relief  against  a  judgment  rendered  against 
him  by  a  justice  of  the  peace,  for  sixty-one  dollars  and  tiiirty- 
one  cents,  at  the  suit  of  Spring,  assignee  of  Smith,  against 
Gbrvin,  defendant,  and  complainant  as  garnishee,  and  prayed 
that,  forasmuch  as  Garvin  was  wholly  insolvent,  and  that  the 
justice  had  first  refused  to  set  aside  the  verdict  and  judg- 
ment, and  then  refused  to  grant  him  an  appeal,  though  he  had 
regularly  applied  in  apt  time  for  each,  that  the  chancellor  would 
interpose  and  set  off  against  this  judgment  against  him  an  lui- 
satisfied  judgment  for  one  hundred  and  fifty  dollars^  which  he 
(the  complainant  below)  had,  in  his  own  name  and  right, 
against  the  said  Garvin,  before  and  at  the  time  of  the  rendition 
of  the  judgment  against  him,  as  garnishee,  for  the  supposed 
debt  of  sixty-one  dollars  and  thirty-one  cents,  duo  from  com- 
plainant below  to  Garvin,  and  to  grant  him  further  relief  by 
injunction.  To  this  bill  a  demurrer  was  interposed,  upon  the 
overruling  of  which,  and  default  of  further  answer,  all  relief 
sought  was  decreed. 

As  the  relief  sought,  so  far  as  the  set-off  was  concerned, 
might  have  been  afforded  by  the  court  of  law,  and,  unless  pre- 
cluded by  making  defense  to  the  action  at  law,  ought  not  to  be 
denied  in  chancery,  under  the  doctrine,  which  we  approve,  of 
the  case  of  Hempstead  &  Conway  v.  WaikinSy  Adm'r,  6  Ark.  817 
[42  Am.  Dec.  696],  notwithstanding  what  is  said  to  the  con- 
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tnury  in  ibe  latter  part  of  the  opinion  of  the  court  in  the  case  of 
Menife^s  Ex'rs  v.  BaU  et  al.,7  Ark.  520^  which  we  recognize  as 
applicable  mainly,  if  not  alone,  to  cases  where  a  party  may 
have,  in  the  manner  here  indicated,  received  or  lost  his  right  to 
go  to  the  chancellor  for  relief,  the  main  question  presented  in 
the  case  at  bar  is,  whether  or  not,  under  the  state  of  facts  pre<- 
sented  by  the  record,  the  complainant  below  was  precluded 
from  a  hearing  in  equity. 

It  is  distinctly  shown  by  the  record  that,  upon  being  sum- 
moned as  a  garnishee,  he  "appeared  and  filed  his  answer  to 
the  interrogatories  filed  by  the  plaintiff  (in  the  suit  before  the 
justice),  denying,  under  oath,  that  he  had  any  effects  in  his 
hands  or  possession  that  belonged  to  the  defendant  Qarvin,  or 
that  he  was  in  any  manner  indebted  to  him."  To  this  answer, 
the  plaintiff,  in  that  suit,  filed  of  record  his  denial  of  the  truth 
of  the  answer:  that  process  was  then  issued  to  bring  in  a  juiy 
to  try  the  issue  of  facts  thus  formed,  on  a  future  day,  to  which 
the  case  was  adjourned:  that,  on  that  day,  the  justice  adjourned 
the  case  to  a  future  day,  and  a  second  time  issued  process  for  a 
jury.  On  this  last-named  day  a  jury  came,  and  so  did  the 
plidntiff  in  that  suit,  but  the  defendant  made  default.  The 
jury  were  regularly  sworn,  eyidence  was  produced  before  them, 
and  they  found  their  yerdict  on  which  the  judgment  was  ren- 
dered, against  which  relief  is  sought  in  equity. 

These  facts  clearly  showing,  as  they  do,  a  plain  election  by 
the  complainant  below  to  defend  himself  at  law  upon  the  merits 
of  his  case,  the  law  holds  him  to  that  election,  and  forever  pre- 
cludes him  from  a  hearing  of  that  case  in  equity,  unless  he  can 
show  that  he  was  prevented  from  bringing  his  defense  fairly 
before  that  court  by  fraud,  or  accident,  or  the  act  of  the  oppo- 
site party,  unmixed  with  negligence  on  his  part:  Smith  v.  Mc- 
Iver,  9  Wheat.  634;  Andrews  v.  Fenter,  1  Ark.  192;  BenUy  v, 
DiUard,  6  Ark.  86;  Foster  v.  Wood,  6  Johns.  Ch.  90;  Dodge 
V.  Strang,  2  Id.  228;  Kingv.  Baldwin,  Id.  664  [8  Am.  Dec.  424]; 
Lansing  v.  Eddy,  1  Id.  49;  Simpson  v.  Hart,  Id.  91;  Smith  v. 
Lowry,  Id.  320;  Woodworth  v.  Van  Buskerk,  Id.  432;  Barker  v. 
Wcins,  Id.  466;  Brown  v.  Street,  6  Band.  1;  Faulkner  v.  ffar' 
wood.  Id.  126;  Cabell  v.  Roberts,  Id.  680;  2  Tucker's  Lee.  468. 
Nor  can  it  avail  him  anything  that  the  justice  of  the  peace  re- 
fused him  both  a  new  trial  and  an  appeal.  The  law  courts,  in 
which  he  had  elected  to  present  his  defense,  afforded  the  most 
full,  ample,  and  complete  remedy,  for  any  failure  on  the  part  of 
{he  justice  properly  to  administer  the  law. 

Am.  Dxo.  Vox..  L— 16 
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The  decree  on  the  chancezy  side  of  the  circuit  court  of  Benton 
county  musty  therefore,  be  reversed,  and  the  cause  remanded, 
yn\h  directions  to  that  court  to  dissolve  the  injunction  and  dis- 
miss the  bill  for  want  of  equity. 

JuBisnicnoN  of  Equity  in  Casks  of  Ssr-onr:  See  Blake  y.  Langdon,  47 
Am.  Dec  701;  Juries  v.  JShxinSf  43  Id.  158,  and  note. 

Failubb  to  Set  up  Defense  at  Law,  Effect  of,  on  Right  to  Equitable 
Beuef:  See  Orffenke  v.  OcUneB^  48  Am.  Dec.  40;  Bellamy  v.  Woodeonf  Id.  221; 
Methodist  Protestant  Church  v.  CUy  ofBaJUxmorey  Id.  640,  and  note,  citing  the 
preTiooB  cases  in  this  series. 

Exestsnob  of  Legal  Remedy,  Effect  of,  on  Right  to  Equitable  Relief: 
See  Methodist  Protestant  Ohvreh  v.  City  qf  Baltimore^  48  Am.  Deo.  540,  and 
eases  cited  in  the  note. 

Equitable  Relief  against  Judgment  on  Qbound  of  Fraud,  Aooxdent^ 
OB  Mistake:  See  Bellamy  v.  Woodson,  48  Am.  Dec.  221,  and  note;  Lyon  ▼. 
BolUng,  Id.  122;  Bank  of  Tennessee  y.  Patterson,  47  Id.  618. 

Judgments  and  Pboceedings  at  Law,  Relief  against,  in  Equitt:  See 
Methodist  Protestant  Church  v.  City  of  BoJJtxnwre,  48  Am.  Dec  540,  and  casea 
eited  in  the  note. 


Feabs  v,  Merrill. 

[9  Abxassab,  659.] 

Bjiotmbnt  is  a  Possbssobt  Action,  and  when  brought  by  a  Tendor  in  an 
executory  contract  for  the  sale  of  land  under  which  the  Tendee  goes 
into  possession,  against  the  vendee  therein,  the  plaintiff  must  at  the 
commencement  of  his  suit  have  both  the  legal  and  possessory  right  in 
himself. 

In  All  Actions  of  Ejectment,  whether  to  regain  possession  after  the  term 
of  lease  has  expired,  or  where  possession  is  given  under  an  executory  con- 
tract for  the  purchase,  and  in  all  other  cases  where  the  entry  is  peace- 
able, the  action  can  not  be  maintained  until  the  tenant  in  possession  is 
placed,  either  by  his  own  wrongful  act,  or  by  notice  to  quit  and  refusal^ 
in  the  attitude  of  a  trespasser. 

KonoE  MUST  BE  GiYEN  BT  Vendob  TO  Vendee  in  possession  under  an  ex- 
ecutory contract  for  the  sale  of  land,  to  enable  the  vendor  to  avoid  the 
contract  and  reclaim  his  possession,  unless  the  vendee,  by  his  own  wrong- 
ful act»  has  placed  himself  in  the  attitude  of  a  wrong-doer,  as  by  deny- 
ing the  title  of  him  who  holds  the  fee,  or  claiming  under  adverse  title; 
but  a  mere  neglect  to  pay  the  purchase  money  when  due  is  not  sufficient 
for  that  purpose. 

Vbndob  Executing  a  Bond  fob  Title  to  his  Vendee  upon  the  payment 
of  the  purchase  money  at  a  future  day,  and  putting  him  into  possession, 
may,  if  the  money  is  not  paid  when  due,  by  first  giving  to  the  vendee 
reasonable  notice  to  quit,  avoid  his  contract  and  maintain  an  action  of 
ejectment  for  the  land;  or  if  the  vendee  has  by  his  own  act  placed  him- 
self, in  legal  contemplation,  in  the  attitude  of  a  trespasser,  the  vendor 
may  treat  him  as  such,  and  sue  without  giving  notice. 
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Ik  the  Computation  of  Time  the  law  does  not  know  the  fraotioDa  of  a  day. 

Notice  to  Quit  Given  on  the  Same  Day  that  Ejectment  is  Brought 
by  a  vendor  to  a  vendee  in  poeaesaion  under  an  executory  contract  of  sale, 
or  to  one  holding  under  the  vendee,  is  insufficient;  in  such  a  case,  reason* 
able  notice,  to  be  determined  by  the  circumstances  of  each  case,  must  be 
given. 

One  Entering  into  Possession  or  Land  with  Owner's  Ck>N8ENT  is  a» 
much  entitled  to  notice  as  a  tenant  under  a  lease,  or  one  who  enters 
under  an  executory  contract;  if  his  entry  is  peaceable  and  lawful,  htt 
is  never  to  be  regarded  as  a  trespasser,  unless  he  holds  over  after  notice^ 
or  does  some  tortious  act. 

Measure  of  Damages  in  Ejectment  bt  Vendor  against  a  vendee  in  poa> 
session  under  an  executory  contract  for  the  sale  of  land  is  the  value  of 
the  land  from  the  date  of  the  demand  and  refusal,  as  the  cause  of  aotioD 
does  not  arise  till  that  time. 

EsBOB  to  the  Pulaski  circuit  court.  The  opinion  states  the 
case. 

Bingo  and  TrapnaU^  for  the  plaintiff. 

Cummins^  contra. 

"Bj  Court,  Walker,  J.  On  the  twenty-eighth  day  of  November^ 
1840y  Merrill,  the  defendant,  executed  to  Nelson  W.  Hill  his 
covenant,  by  which  he  became  bound  to  convey  to  Hill,  or  his 
assigns,  eighty  acres  of  land,  provided  the  said  Hill  should^ 
when  due,  pay  to  Merrill  one  hundred  dollars,  for  the  payment 
of  which  he  had  executed  his  writing  obligatory,  to  Merrill,  due 
twelve  months  after  date.  On  the  thirtieth  of  April,  1841,  Hill 
bargained  said  land  to  the  plaintiff  Fears,  and  thereupon,  at  the 
instance  of  Fears,  executed  his  covenant  to  Edmund  Fears,  an 
in&nt  son  of  the  plaintiff,  binding  himself  to  convey  to  Edmund 
by  deed.  The  contract  made  by  the  plaintiff  with  Hill  was  made 
with  a  full  knowledge  that  Merrill  held  a  lien  on  the  land  for 
one  hundred  dollars,  it  being  the  residue  of  the  price  agreed 
upon  for  the  land,  and  that  about  the  time  of  his  purchase  he 
entered  upon  the  land  with  the  knowledge  and  consent  of  both 
TTill  and  Merrill.  At  the  time  Fears  entered  on  the  land  it 
would  not  have  rented  for  any  price:  he  so  improved  it  that 
after  the  first  year  it  would  have  rented  for  twenty-five  or  thirty 
dollars  per  annum.  On  the  sixteenth  of  March,  1846,  Merrill 
demanded  of  Fears  possession,  and  on  the  same  day  filed  his 
declaration  and  sued  out  his  writ  of  ejectment.  These  facts 
being  presented  to  the  circuit  court,  sitting  as  a  jury,  upon  the 
plea  of  not  guilty,  the  court  found  the  issue  for  the  plaintiff, 
Merrill,  and  assessed  damages  to  one  hundred  dollars,  upon 
which  judgment  was  rendered  for  possession  of  the  land  and  the 
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damages  bo  assesBed.  Fears  filed  his  motion  for  a  new  trial 
upon  the  ground  that  the  court  decided  contrary  to  hiw,  and 
without  sufficient  eyidence;  that  the  damages  assessed  were  ex- 
cessiye,  and  contrary  to  law  and  evidence:  which  motion  the 
court  overruled. 

The  case  presents  a  question  of  some  importance  when  we 
consider  the  vast  amount  of  real  estate  conveyed  under  contracts 
of  like  legal  effect  in  this  state.  The  several  assignments  of 
errors  may  be  considered  as  substantially  embraced  in  two  proj)- 
ositions:  1.  Can  the  vendor  of  land,  who  sells  and  gives  to  his 
vendee  an  obligation  to  convey  to  him  in  fee  simple,  upon  the 
payment  of  the  purchase  money,  and  gives  immediate  possession 
of  the  land,  after  the  payment  becomes  due,  maintain  an  action 
of  ejectment  against  the  vendee  for  the  possession  of  the  land, 
and  if  so,  under  what  circumstances?  2.  If  the  action  be  main- 
tainable, when  does  the  right  of  action  commence,  and  what 
should  be  the  measure  of  damages? 

Ejectment  is  a  possessory  action,  and,  in  cases  like  this,  in 
order  to  maintain  it  the  plaintiff  must,  at  the  commencement  of 
his  suit,  have  both  the  legal  and  the  possessory  right  in  himself: 
1  Chit.  PI.  87.  In  this  case  the  vendor  had  parted  with  his 
equitable  title  and  right  of  possession,  and  consequently,  until, 
by  operation  of  law,  or  the  acts  of  the  parties,  these  essential 
requisites  were  reunited,  no  action  could  be  maintained.  This 
must  depend  upon  the  validity  and  existence  of  the  contract  by 
which  the  vendee  acquired  his  right  of  possession.  So  long  as 
that  contract  remains  in  force  the  vendor  holding  the  naked 
legal  title  can  maintain  no  action,  for  it  would  be  the  height 
of  absurdity  to  allow  one  to  maintain  an  action  for  that  to  which 
he  was  not  entitled.  It,  therefore,  becomes  important  to  ascer- 
tain how  and  under  what  circumstances  the  contract  may  be 
considered  as  rescinded,  whereby  the  vendor  reacquires  his 
right  to  possession,  and  with  it  his  right  of  action. 

Ejectment  was  originally  a  mere  action  of  trespass  to  recover 
damages  sustained  by  a  lessee  for  years,  when  ousted  of  his 
possession.  In  time  it  became  a  favorite  possessory  remedy  for 
the  recovery  of  real  property,  and  particularly  as  between  land- 
lord and  tenant,  where  the  tenant  held  over  after  his  term  bad 
expired.  But  in  all  actions  in  ejectment,  whether  to  regain 
possession  after  the  term  of  lease  has  expired,  or  where  pos- 
session is  given  under  an  executory  contract  for  the  purchase, 
and  in  all  other  cases  where  the  entry  is  peaceable,  the  action 
tan  not  be  maintained  imtil  the  tenant  in  possession  is  placedj 
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either  by  his  own  wrongful  act,  or  by  notice  to  quit,  and  refusal . 
in  the  attitude  of  a  trespasser.  Hence,  in  the  case  of  Right  on  the 
demise  of  Lewis  t.  Beard,  13  East,  210,  Lord  EUenborough,  in 
delivering  his  opinion,  says:  '*  That,  after  the  lessor  had  put 
the  defendant  into  possession,  he  could  not,  without  a  demand 
of  the  possession  again,  and  a  refusal  by  the  defendant,  or  some 
wrongful  act  by  him  to  determine  his  lawful  possession,  treat 
the  defendant  as  a  wrong-doer  and  trespasser,  as  he  assumes  to 
do  by  his  declaration  in  ejectment." 

So  in  3  Starkie,  p.  1612,  it  is  laid  down  that  ''  a  vendor,  who 
has  let  his  intended  vendee  into  possession,  can  not  recover  the 
premises  by  ejectment  without  proof  of  demand  of  possession, 
for  until  then  the  possession  is  lawful."  In  Tillinghast's  Adams 
on  Ejectment,  p.  107,  it  is  said  that  the  party  in  treaty  for  pur- 
chase being  lawfully  in  possession,  can  not  be  ejected  until  such 
lawful  possession  is  determined,  either  by  demand  or  posses- 
sion." So  that  it  is  essential  to  the  maintenance  of  the  action, 
not  only  that  the  plaintiff  should  hold  the  legal  right  and  the 
right  of  possession,  but  that  the  defendant  should  stand,  in 
contemplation  of  law,  at  least,  a  wrong-doer  or  trespasser.  No- 
tice is  indispensably  necessary  in  order  to  place  him  in  that  atti- 
tude towards  the  vendor,  and  to  enable  the  vendor  to  avoid  the 
contract  and  reclaim  his  possession,  unless  the  vendee,  by  hia 
own  wrongful  act,  has  placed  himself  in  the  attitude  of  a  wrong- 
doer,  as  by  denying  the  title  of  him  who  holds  the  fee,  or 
claiming  under  adverse  title;  but  a  mere  neglect  to  pay  thee 
purchase  money  when  due  is  not  sufficient  for  that  purpose. 

In  the  case  of  Earle  v.  McCoy,  7  J.  J.  Marsh.  318  [23  Am.. 
Dec.  407],  McCoy  sold  to  Harle  and  gave  his  bond  for  title  to 
the  land;  Harle  bound  himself  to  pay  for  it  at  a  future  day,  and 
entered  upon  the  land;  after  the  money  became  due,  McOoy 
sued  Harle  in  ejectment  to  regain  possession.  Chief  Justice 
Bobertson,  in  delivering  the  opinion  of  the  court,  said:  "The 
law  will  not  presume  his  possession  unlawful,  and  hence  reason 
and  analogy  seem  to  forbid  that  he  should  be  subject  to  a  suit 
for  a  wrong  of  which  he  had  not  been  guilty  in  fact,  or  by  con- 
struction of  law,  unless  he  had  refused  to  surrender  on  a  suffi- 
cient demand  or  notice  to  quit,  or  had  been  guilly  of  some  posi- 
tive act  which  rendered  his  detention  of  possession  wrongful  in 
fact  or  in  contemplation  of  law — such,  for  example,  as  a  denial 
of  the  appellee's  title,  or  a  disavowal,  or  a  renunciation,  of  the 
contract;  a  mere  failure  to  pay,  would  not  of  itself  be  suffi- 
cient." 
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An  occupant  under  an  executory  contract  is  a  quasi  tenant  at 
vfUl,  and  though  he  could  not  be  evicted  without  a  previous 
demand  of  possession,  he  is  not  entitled  to  six  months'  notice 
to  quit:  Venable  v.  McDonald,  4  Dana,  337;  Den  v.  TT^fesfer,  10 
Terg.  613;  Den  v.  McSJiane,  1  Green  (N.  J.),  35.  So  in  the 
«a8e  of  Dennis  v.  Warder,  3  B.  Mon.  176,  it  is  said  possession 
^ven  under  a  contract  purchase  is  a  quasi  tenancy,  and,  without 
previous  notice,  express  or  implied,  of  the  vendor's  intention  to 
avoid  the  contract  and  reclaim  possession,  he  can  not  take  or 
reclaim  possession  in  ejectment:  Jackson  v.  BouHin,  9  Johns.  330. 
If  a  vendee,  who  purchases  land  on  a  credit  and  receives  a  bond 
for  title  when  he  has  paid  the  purchase  money,  fails  to  pay 
according  to  the  terms  stipulated,  the  vendor  may  consider  the 
contract  at  an  end,  and  lawfully  sell  to  a  third  person:  HoUway 
V.  Moore,  4  Smed.  &  M.  594;  Peyion  v.  SiUh,  5  Pet.  484. 
These  authorities  we  consider  directly  in  point,  and  they  fully 
sustain  us  in  the  opinion  to  which  we  have  arrived;  that  a 
vendor  who  executes  a  bond  for  title  to  his  vendee  upon  the 
payment  of  the  purchase  money  at  a  future  day,  and  puts  him 
into  possession,  may,  if  the  money  is  not  paid  when  due,  by 
first  giving  to  the  vendee  reasonable  notice  to  quit,  avoid  his  con- 
tract and  maintain  an  action  of  ejectment  for  the  land :  or  if  the 
vendee  has,  by  his  own  act,  placed  himself  in  legal  contempla- 
tion in  the  attitude  of  a  trespasser,  the  vendor  may  treat  him  as 
.  such,  and  sue  without  giving  notice. 

^ho  case  of  WiUison  v.  Waikins,  3  Pet.  44,  relied  upon  by  the 
plalntifiTs  counsel,  and  which  is  the  strongest  case  we  have  seen, 
although  it  decides  that  ejectment  can  not  be  maintained  where 
the  right  of  possession  has  been  parted  with  under  an  executory 
contract,  we  think,  when  carefully  examined,  will  be  found  to 
have  been  decided  on  principles  not  inconsistent  with  the  gen- 
eral current  of  authorities.  In  that  case  the  proprietors  of  the 
city  of  Cincinnati,  before  a  patent  had  issued  for  the  land,  laid 
oflf  the  city  and  designated  on  the  plat  of  said  city  a  certain 
square,  and  set  it  apart  as  a  common,  and  donated  it  as  such  to 

49aid  city. 

Subsequently  the  patent  issued,  and  suit  was  brought  in 
ejectment  for  th^  square  so  donated;  the  court  held  that  the 
right  of  possession  having  been  conveyed  and  delivered,  not  for 
a  limited  period  but  perpetually,  and  the  public  having  acquired 
an  interest  in  said  square  as  a  public  highway  or  thoroughfare, 
the  right  of  possession  claimed  was  incompatible  with  the  pub- 
lic right,  and  to  dispossess  the  public  would,  in  effect,  be  to 
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binder  their  quiet  enjoyment  of  it,  and  create  a  nuisance. 
Therefore,  so  far  from  sustaining  the  ground  assumed  by  the 
plaintifTs  counsel,  the  fact  that  the  court  in  that  case  rested 
their  opinion  upon  the  peculiar  circumstances  of  the  case,  and 
not  upon  general  principles,  strongly  implies  that  but  for  those 
circumstances  the  decision  would  have  been  different.  In  the 
case  under  consideration,  the  defendant  in  the  court  below,  hav- 
ing entered  peaceably  under  the  purchase  made  for  his  infant 
son,  and,  as  appears  from  the  evidence,  having  done  no  act 
which  amounted  to  a  forfeiture  of  his  contract  or  made  his  pos- 
session tortious,  was  therefore  entitled  to  reasonable  notice 
before  the  right  of  action  accrued  to  the  plaintiff;  and  this  notice 
must  affirmatively  appear  to  have  been  given  before  the  com- 
mencement of  the  suit.  This,  we  think,  the  plaintiff  has  failed 
to  do.  The  notice  was  given  on  the  same  day.  the  suit  was 
brought.  It  is  impossible  for  us  to  determine  in  point  of  fact 
which  was  first;  in  computation  of  time  the  law  knows  no  frac- 
tions of  days.  We  are  of  opinion  that  the  evidence  is  insufficient 
to  establish  a  cause  of  action  prior  to  the  commencement  of  the 
suit.  If,  however,  in  point  of  fact,  it  was  made  to  appear  that 
the  notice  was  served  before  the  suit  was  commenced,  still  we 
are  of  opinion  it  is  insufficient.  The  notice  should  be  reasonable 
notice,  to  be  determined  by  the  circumstances  of  each  case.  The 
English  rule  is  six  months,  which  has  been  adopted  by  several  of 
the  states.  The  rule  laid  down  in  4  Kent's  Com.  113,  is  that,  in 
our  opinion,  best  calculated  to  subserve  the  ends  of  justice.  He 
says:  "Justice  and  good  sense  require  that  the  time  of  notice 
should  vary  with  the  nature  of  the  contract  and  the  character  of 
the  estate."  Putnam,  justice,  in  delivering  his  opinion  (2  Pick. 
71),  said  that  '*  the  doctrine  of  notice  was  grounded  on  the  im- 
mutable principles  of  justice  and  the  common  law,  and  was 
introduced  for  the  advancement  of  agriculture  and  the  mainte- 
nance of  justice,  and  to  pi^gvent  the  mischievous  effects  of  a 
capricious  and  unreasonable  determination  of  the  estate." 

The  argument  of  the  defendant  in  error,  that  there  is  no 
privity  of  contract  between  the  plaintiff  and  himself,  can  not,  in 
our  opinion,  affect  the  question  under  consideration.  The 
plaintiff  in  error  entered  with  his  son,  an  infant,  in  whom  the 
possessory  title  existed,  but  whether  with  or  under  him  or  not, 
he  entered  with  the  consent  of  the  vendor,  and  is  as  much  enti- 
tled to  notice  as  a  tenant  under  lease,  or  one  who  enters  under  an 
executory  contract.  If  his  entry  is  peaceable  and  lawful,  he  is 
never  to  be  regarded  as  a  trespasser,  unless  he  holds  over  after 
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notioe  or  does  some  tortious  act.  The  doctrine  laid  down  bj 
Justice  Litingston,  and  concuired  in  by  Kent  and  Spencer  (2 
Johns.  75),  is  full  and  to  the  point.  In  the  opinion  delivered  in 
that  case,  it  is  said:  "  Without  any  nice  disquisitions  of  the 
rights  and  duties  of  particular  tenants,  which  may  perplex  but 
can  not  elucidate  the  question,  I  am  ready  to  say,  that  no  per- 
son who  holds  lands  by  another's  consent  for  an  indefinite 
period  ought  ever  to  be  evicted  by  ejectment  at  the  suit  of  such 
party  without  a  previous  notice  to  quit." 

There  is  error  in  the  assessment  of  damages.  Until  the  demand 
was  made,  the  plaintiff  had  no  cause  of  action.  Prior  to  that 
time  the  vendor,  under  the  contract  which  he  had  made  and  had 
not  elected  to  abandon,  had  the  use  of  the  money  paid  him  and 
interest  on  the  amount  unpaid;  the  assignees  of  the  vendee,  the 
use  of  the  land.  The  true  criterion  of  damages,  in  our  opinion, 
is  the  value  of  the  land  from  the  date  of  the  demand  and  refusal. 

Wherefore,  we  are  of  opinion  that  there  is  error  in  the  record 
and  proceedings  in  this  case,  and  that  the  judgment  ought  to  be 
reversed. 

Ejectment,  What  Title  Necessabt  ob  Sufficient  to  Sufpobt:  See 
Neumum  v.  Foster,  34  Am.  Dec.  08;  Leshey  v.  Oardner,  38  Id.  764;  SmUh  v. 
Hunt,  42  Id.  201;  Stewart  ▼.  Com,  Id.  534;  Nash  v.  Spnfford,  43  Id.  425; 
Doe  d,  Thomas  v.  OrrtU,  44  Id.  58;  Dm  d,  Clarke  ▼.  Diggs,  Id.  73;  Plummer 
▼.  Lane,  1  Id.  395;  Jackson  v.  Myers,  3  Id.  504;  Cain  v.  McCann,  4  Id.  384; 
Jackson  v.  Harder,  Id.  262;  Allen  v.  Trimble,  7  Id.  726;  Den  ▼.  Morris,  11 
Id.  608;  Warner  v.  Page,  24  Id.  607;  Rvffners  v.  Lewis'  Ex'rs,  30  Id.  613. 

Ejectment  can  not  be  Maintained  against  One  Who  Leoallt  £n- 
TEBS  upon  land,  and  has  done  no  act  by  which  his  poesession  has  beoome 
wrongful:  Harle  v.  McCoy,  23  Am.  Dec.  407. 

Ejectment  bt  Vendor  against  Vendee  in  Possession  undeb  Contbact 
OF  Pxtbchase,  Lies,  when:  See  Peters  v.  Allison,  36  Am.  Dec.  574;  Doe  v. 
Brown,  41  Id.  217.  As  to  the  necessity  of  notice  to  quit,  by  a  vendor  in  such 
a  case,  see  the  note  to  Stedman  v.  Mcintosh,  42  Id.  136.  Where  a  vendor 
sells  land  and  takes  the  notes  of  the  vendee  for  the  purchase  price,  and  exe- 
cutes to  him  a  bond  for  title,  the  effect  of  t^  contract  is  to  create  a  mortgage 
in  favor  of  the  vendor  upon  the  land,  to  secure  the  purchase  money,  subject 
to  all  the  essential  incidents  of  a  mortgage,  as  effectually  as  if  the  vendor  had 
conveyed  the  land  by  absolute  deed  to  the  vendee,  and  taken  a  mortgage 
back  to  secure  the  purchase  money.  In  such  a  case,  on  the  failure  of  th« 
vendee  to  pay  the  purchase  money  in  accordance  with  the  terms  of  the  con- 
tract, the  vendor  may  bring  an  action  at  law  for  the  debt,  or  obtain  posses- 
sion of  the  rents  and  profits  of  the  premises  by  ejectment,  or  may  foreclose 
the  equity  of  redemption,  and  sell  the  land  for  the  payment  of  his  debt: 
Smith  V.  Bobinson,  13  Ark.  533;  the  court  referred  to  the  principal  case,  and 
said  that  this  view  did  not  **  conflict  with  the  decision  of  this  court  on  the 
precise  point  before  it,  in  the  case  of  Fears  v.  Merrill,  9  Id.  559;  beyond  this, 
that  is  to  say,  in  that  case,  it  was  held  that  an  action  of  ejectment  would  not 
lie  in  such  cases  until  after  reasonable  notice  to  quit  had  been  first  given; 
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wbereas,  according  to  the  foregoing  views,  no  each  notice  would  be  necessary 
after  a  failure  to  pay,  but  the  vendor  may  at  once,  by  a  recovery  in  that 
action,  possess  himself  of  the  rents  and  profits  of  the  mortgaged  estate,  which 
he  could  take  and  hold  until,  by  this  means,  the  incumbrance  might  be  dis- 
charged. After  which,  equity  would  compel  a  conveyance  to  the  purchaser 
at  his  assigns,  if  proceeded  for  within  the  period  of  limitation.  And  nothing 
■hort  of  a  bill  to  redeem  could  prevent  such  a  recovery  in  ejectment.*' 

Fractions  of  Day,  Consid£Bation  of,  in  Computation  of  Timb:  See 
Mur/ree's  Jleira  v.  Carmack,  26  Am.  Dec.  232,  and  note  234-236;  MetU  ▼. 
Bright,  32  Id.  683;  Nixon  v.  State,  41  Id.  601. 


Gibbons  v.  Dillingham. 

[lU  ABK4TfHAS,  9.] 

Gkantob's  Interest  in  Growing  Crop  Passes  by  Absolute  Deed  in  fee 
of  the  soil  without  any  express  reservation  of  the  growing  crop. 

Reservation  of  Interest  in  Growing  Crop  can  not  be  Shown  bt 
Parol  evidence  where  the  deed  for  the  land  makes  no  reservation  of  it. 

Sale  of  Land  bt  Lessor  can  not  affect  the  rights  of  the  tenant;  it  sim- 
ply places  the  grantee  in  the  place  of  the  grantor  in  respect  to  the  rent 

Landlord  can  not,  during  Subsisting  Lease,  Support  Trespass  against 
one  entering  and  carrying  away  the  crop,  nor  can  his  grantee  support 
any  such  action;  in  such  a  case  the  right  of  action  is  in  the  tenant. 

Landlord  has  neither  Actual  nor  Constructtve  Possession  during 
continuance  of  the  lease  so  as  to  enable  him  to  maintain  trespass,  but 
the  exclusive  possession  is  in  the  tenant. 

Judgment  will  not  be  Reversed  because  of  Erroneous  Instructions, 
but  will  be  permitted  to  stand  if  it  is  right  upon  the  facts  and  the  law 
of  the  whole  case. 

Trespass  quare  clauMLmfregii  against  the  defendant  for  enter- 
ing plaintiff's  close  and  carrying  away  plaintiff's  corn.  The 
defendant  had  rented  the  land  in  question  to  one  Oxendine,  the 
latter  agreeing  to  pay  one  third  of  the  crop  as  rent.  Dur- 
ing the  continuance  of  the  lease  the  defendant  sold  the  land 
to  the  plaintiff,  by  a  deed  absolute  on  its  face,  and  making  no 
reservation  of  rent.  In  the  fall  the  crop  was  being  harvested, 
and  lay  piled  upon  the  ground,  when  the  defendant  entered 
with  a  wagon  and  commenced  loading  it  with  the  corn;  on  this 
the  plaintiff  showed  him  his  deed,  claimed  the  com,  and  for- 
bade his  taking  it,  but  the  latter  persisted  in  removing  one 
third  of  the  crop.  This  action  was  then  brought.  The  court, 
against  the  plaintiff's  objection,  permitted  the  defendant  to  in- 
troduce parol  evidence  tending  to  prove  a  reservation  of  his 
interest  in  the  crop,  and  other  evidence  sufficiently  appearing 
from  the  opinion.     The  plaintiff  asked  the  court  to  instruct  the 


234  Gibbons  v.  Dillingham.  [Arkansa3, 

jury,  sabstantiallj,  that  if,  from  the  eTidence,  they  belieyed  that 
the  defendant  sold  the  land  to  the  plaintiff  while  the  com  was 
growing,  and  before  the  rent  became  due,  and  without  any 
reservation  of  it  in  his  deed,  that  he  thereby  sold  his  right  to 
the  rent  to  the  plaintiff,  and  they  should  find  for  him.  The 
court  refused  to  so  charge  the  jury,  but  instructed  them:  1. 
That  if  the  defendant  had  leased  the  land  for  a  certain  time, 
the  lessee  had  the  right  of  possession  against  him  or  any  other 
person;  that  the  agreed  rent  was  the  lessor's,  of  right;  and  that 
the  lessee  could  permit  any  one  to  enter  and  carry  off  the  rents, 
if  the  lessor  made  no  objection,  and  it  was  no  trespass  against 
the  plaintiff.  2.  That  if  the  defendant  sold  the  land  by  deed, 
the  purchaser  could  not  take  possession  nor  disturb  the  lessee 
in  his  possession  until  the  lease  had  expired,  and  the  purchaser 
could  sue  on  his  covenant  if  the  title  passed  the  possession 
without  reservation.  3.  That  the  deed  to  the  plaintiff  did  not 
transfer  the  payment  of  the  rent  from  the  defendant  to  the 
plaintiff.  Verdict  and  judgment  for  the  defendant;  the  plaint- 
iff brought  error. 

D.  Walker,  for  the  plaintiff. 

No  counsel,  corUra. 

By  Court,  Johnson,  C.  J.  The  first  question  raised  by  the 
record  in  this  case,  is  whether  the  defendant,  Dillingham,  by 
his  deed  of  conveyance  for  the  land,  also  passed  to  the  plaintiff 
all  his  interest  in  the  crop  of  com  then  growing  upon  it.  The 
deed  is  absolute  upon  its  face  and  contains  no  reservation 
whatever.  The  authorities  are  full  and  clear  upon  the  point  that 
where  a  party  executes  an  absolute  deed  in  fee  of  the  soil,  and 
without  an  express  reservation  of  the  growing  crop,  his  interest 
in  such  crop  also  passes  by  such  conveyance.  A  reservation  by 
parol,  if  permitted  to  be  established  in  a  court  of  justice,  would 
come  directly  in  conflict  with  the  well-settled  rule  of  law  which 
declares  that  parol  evidence  is  inadmissible  to  contradict  or  sub- 
stantially vary  the  legal  import  of  a  written  agreement.  Such 
evidence  is  not  only  contrary  to  the  statute  of  ^uds,  but  to  the 
maxims  of  the  common  law.  The  written  instrument  must  be 
considered  as  containing  the  true  agreement  between  the  par- 
ties, and  as  furnishing  better  evidence  than  any  which  can  be 
supplied  by  parol:  1  Phil.  Ev.  495;  Franchot  v.  Leach,  5  Cow. 
608.  The  defendant  did  not  attempt  to  prove  any  special  reeer* 
vation  of  his  interest  in  the  growing  crop  either  anterior  to,  ox 
lit  the  time  of  the  execution  of  the  deed,  but  endeavored  to 
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show  an  acquiescence  on  the  part  of  the  plaintiff  in  his  removal 
of  the  com  and  thereby  to  raise  an  implied  contract  in  respect 
to  the  reseryation.  In  this  proof  he  utterly  failed,  as  the  wit- 
nesses did  not  testify  to  any  admission  of  his  right  made  by  the 
plaintiff,  nor  to  his  acquiescence  in  the  acts  of  the  defendant  in 
removing  the  corn,  but  on  the  contrary,  that  he  presented  his 
deed,  and,  under  its  authoriiy,  forbid  him  to  remove  it.  The 
court  clearly  erred  in  receiving  any  evidence  tending  to  show  a 
special  reservation  by  Dillingham  of  his  interest  in  the  crop,  as 
be  did  not  think  proper  to  insert  it  in  the  deed.  If  the  case 
stood  upon  this  ground  alone,  it  is  obvious  that  the  defendiants 
would  totally  fail  in  their  defense,  and  consequently  that  the 
plaintiff  would  be  entitled  to  recover  damages  commensurate  to 
the  injury  sustained.  But  there  is  still  another  aspect  in  which 
it  presents  itself  that,  in  all  probability,  will  give  an  entirely 
different  turn.  It  is  conceded  that  the  deed  from  Dillingham  to 
Gibbons,  being  absolute  upon  its  face,  and  without  any  reserva- 
tion whatever  in  respect  to  the  crop  then  growing  upon  the 
land,  passed  the  whole  over  to  Gibbons,  and  placed  him  precisely 
in  the  place  where  Dillingham  previously  stood. 

The  effect  of  the  conveyance,  therefore,  was  to  create  the  rela- 
tion of  landlord  and  tenant  between  Gibbons  and  Oxendine,  the 
latter  of  whom  had  previously  rented  the  premises  from  Dil- 
lingham. The  crop  was  not  put  in  by  Dillingham  himself,  and 
as  such  transferable  in  toto  by  the  legal  operation  of  the  deed 
by  which  the  soil  itself  was  conveyed,  but  by  Oxendine,  his 
tenant;  and  consequently  a  sale  of  the  land  by  him  could  not 
affect  the  rights  of  his  tenant,  and  the  most  that  could  be 
claimed,  would  be  that  he  should  attorn  or  account  to  Gibbons 
for  the  proportion  of  the  crop  which  he  stipulated  to  pay  to 
Dillingham.  The  legal  effect  of  this  whole  operation  was  simply 
to  place  Gibbons  in  the  stead  of  Dillingham  in  respect  to  the 
rent,  and  as  a  necessary  consequence  he  could  do  no  more  than 
Dillingham  could  have  done  prior  to  the  execution  of  the  deed. 
Let  us  suppose  then,  for  the  sake  of  the  argument,  that  before 
Dillingham  parted  with  his  rights,  any  stranger,  or  other  person 
without  legal  authoriiy,  had  entered  the  close  and  taken  off  the 
com;  could  Dillingham,  as  the  owner  of  the  soil  and  landlord 
of  Oxendine,  have  maintained  trespass  quare  clausamfre^U,  for 
an  injury  to  the  crop  cultivated  by  his  tenant?  We  think  not. 
Archbold,  in  the  first  volume  of  his  Nisi  Prius,  at  page  299, 
says:  ''In  the  other  cases  of  land,  however,  where  there  is 
landlord  and  tenant,  the  tenant,  who  has  the  actual  occupation 
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of  the  land,  is  the  only  person  who  can  maintain  an  action  of 
trespass  for  an  injury  to  it:  the  landlord  can  not  maintain  any 
action  for  it,  unless  the  injury  be  of  a  nature  to  affect  the  in- 
heritance or  rexersion,  and  then  his  remedy  is  by  action  on  the 
case,  not  an  action  of  trespass."  It  is  also  laid  down  by  Chitiy, 
in  the  first  Tolume  of  his  work  on  Pleading,  at  page  176,  that  a 
landlord  can  not,  during  a  subsisting  lease,  support  trespass, 
but  the  action  of  trespass  must  be  in  the  name  of  the  tenant, 
or  the  landlord  must  proceed  in  case  as  a  reversioner,  unless  the 
injury  was  committed  to  trees  or  other  property  excepted  in  the 
lease,  or  the  trees  were  carried  away,  when  the  latter  may  sup- 
port trespass  for  cutting,  injuring,  or  carrying  away  the  same. 
This  doctrine  has  been  fully  recognized  by  the  supreme  court  of 
New  York  in  the  cases  of  Campbell  y.' Amoldy  1  Johns.  511; 
Tobey  v.  Webster,  3  Id.  468;  and  Van  Benssdaer  v.  Van  Rensselaer^ 
9  Id.  376.  We  do  not  design  to  intimate  that  actual  possession 
by  the  owner  of  the  soil  is  essential  in  order  to  enable  him  to 
maintain  trespass  quare  clausumf  regit,  in  case  that  he  is  entitled 
to  the  possession  at  the  time  of  the  commission  of  the  trespass. 
The  very  opposite  has  been  settled  by  this  court  in  the  case  of 
LedbeOer  y.  Fitzgerald,  1  Ark.  450.  It  was  held  in  that  case 
that  a  constructive  possession  was  sufficient  for  the  purpose, 
and  that  a  party  having  either  actual  or  constructiye  possession 
of  the  premises,  might  maintain  trespass,  the  cause  of  action  or 
injury  being  founded  upon  the  wrong  or  force  committed  upon 
the  land  without  regard  to  the  title.  The  plaintiff,  at  the  time 
of  the  commission  of  the  trespass,  was  neither  in  possession  nor 
was  he  entitled  to  the  possession  of  the  premises.  True  it  is, 
that,  by  the  operation  of  the  deed  from  Dillingham  to  the 
plaintiff,  the  relation  of  landlord  and  tenant  was  shifted,  but 
not  destroyed;  and  so  long  as  that  relation  subsisted,  it  is  clear 
that  he  had  no  right  to  maintain  the  action.  The  tenant  had 
the  exclusive  possession,  either  actually  or  by  construction  of 
law,  during  the  proper  period  of  the  full  growth  of  the  crop, 
and  until  it  was  gathered  and  housed,  or  otherwise  disposed  of. 
The  two  instructions  asked  by  the  plaintiff  are  substantially  the 
same,  and  were  properly  refused  by  the  court.  The  principle, 
to  the  extent  that  they  asserted  it,  was  strictly  in  accordance 
with  the  law,  but  it  was  not  sufficiently  comprehensive  to  em- 
brace the  real  merits  of  the  case.  That  the  deed  from  Dilling- 
ham to  the  plaintiff,  being  absolute  upon  its  face,  and  contain- 
ing no  reservation  of  the  growing  crop,  passed  his  entire  inter- 
est therein  to  the  plaintiff,  will  not  be  controverted;  yet  this,  of 
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itself,  was  not  sufScient  to  warrant  a  recovery.  It  was  not  only 
necessary  that  the  plaintiff  should  have  had  the  interest  of  Dil- 
lingham, but  it  was  also  absolutely  indispensable  that  he 
should  have  had  either  the  exclusive  possession,  or  at  least,  the 
right  of  immediate  possession,  to  enable  him  to  maintain  this 
form  of  action. 

The  first  instruction  given  by  the  court  was  erroneous.  It  is 
true  that,  had  no  transfer  of  the  soil  taken  place,  Dillingham 
would  have  been  entitled  to  the  rent,  and  if  not  resisted  by  the 
tenant,  but  on  the  contrary  permitted  by  him  to  take  off  his 
proportion  of  the  crop,  it  would  not  have  lain  in  the  mouth  of 
any  other  person  to  complain  of  the  act.  This  essential  feature 
in  the  case  was  wholly  overlooked  by  the  court,  and  conse- 
quently the  instruction  could  not  apply. 

The  second  was  also  unauthorized;  for  although  it  was  cor- 
rect in  part,  yet  it  was,  in  the  main,  merely  abstract.  It  is  true, 
as  asserted,  tibat  if  Dillingham  had  sold  the  land,  and  made  a 
deed  to  the  purchaser,  the  latter  could  not  take  possession  nor 
disturb  the  lessee  in  his  possession  before  the  expiration  of  his 
lease.  Thus  far  it  was  correct  and  proper,  but  the  court  was 
not  called  upon  nor  authorized  to  go  on,  and  to  apprise  the 
plaintiff  of  lus  remedy  in  case  that  the  covenants  contained  in 
his  deed  had  been  broken. 

The  third  and  last  instruction  given  was  clearly  and  radically 
wrong.  It  was  that  the  deed  from  Dillingham  to  Gibbons  did 
not  tripsfer  the  payment  of  the  rent  by  Oxendine  to  Gibbons. 
The  deed  being  absolute  and  without  any  reservation  whatever, 
necessarily  passed  any  interest  that  Dillingham  had  in  the  crop 
to  Gibbons,  and  as  a  necessary  consequence  Gibbons  having  the 
right  could  maintain  an  action  for  it. 

-  The  circuit  court,  therefore,  it  will  be  conceded,  erred  in  its 
instructions  to  the  jury,  yet  we  think  that  as  the  plaintiff  wholly 
tajled  to  show  himself  entitled  to  maintain  the  suit,  the  judg- 
ment ought  not  to  be  reversed.  The  judgment  upon  the  facts 
and  the  law  of  the  whole  case  is  right,  and  will  therefore  be  per- 
mitted to  stand.  The  judgment  of  the  circuit  court  of  Wash- 
ington county  herein  rendered  is  in  all  things  afi&rmed. 

Walebb,  J.,  did  not  sit. 

KiQHT  TO  Growing  Crops  on  Convbtancb  or  Lease  of  the  Land: 
See  Crews  ▼.  Pendleton,  19  Am.  Dec.  750;  Smith  v.  JohngUm,  21  Id.  401; 
Ra»or  V.  QtiaUs,  30  Id.  658.  A  mortgagor's  lesSee  is  not  entitled  to  crops 
growing  on  the  premises  as  against  the  mortgagee  under  a  lease  subseqaent 
to  the  mortgage:  Z/ane  v.  King,  24  Id.  205;  but  one  person  can  not  be  in  the 
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pomeflsion  of  land,  and  another  of  the  corn  growing  on  it:  Foster  v.  Fletcher^ 
18  Id.  208.  As  to  the  effect  of  an  execution  Bale  on  a  growing  crop,, see  the 
note  to  CrevDS  v.  Pendleton^  19  Id.  750,  discuflsing  thia  subject. 

Lessor's  Eight  to  Maintain  Trespass  during  Lease,  against  third 
persons:  See  Torrence  v.  Irwin,  1  Am.  Dec.  340;  Hinton  v.  McNeill,  24  Id. 
315;  Curtias  v.  Iloyt,  48  Id.  149.  As  to  the  right  of  a  lessor  of  chattels  leased 
for  a  certain  term  to  maintain  trespass,  see  the  note  to  Orser  ▼.  Storms,  18 
Id.  557. 

Erroneous  Instructions,  if  the  Verdict  was  Correct,  are  not  grounds 
fo]^  reversal:  Casteel  v.  Ccuteel,  44  Am.  Dec.  763,  and  note;  see  also  Creevff 
Y.  Cumimings,  48  Id.  444. 


Lawson  v.  State,  Use  of  Ashley  &  Watkins. 

[10  AXKAJKBAB,  28.] 

Duty  of  Sheriff  in  Letting  Execution  is  to  seize  without  delay  property 
sufficient  to  satisfy  the  debt  and  costs.  In  determining  what  is  a  sufficient 
levy  for  that  purpose,  he  is  left  to  exercise  his  own  judgment,  free  from 
the  restraint  or  control  of  either  the  plaintiff  or  defendant;  and  he  is 
liable  to  the  plaintiff,  on  the  one  hand,  if  he  fails  to  seize  what  a  reason- 
able, prudent  man  would  regard  as  sufficient,  and  to  the  defendant,  on 
the  other  hand,  for  an  unreasonable,  unnecessary  seizure. 

Sheriff  is  not  Answerable  because  Property  Seized  does  not  Re- 
main Sufficient  until  Sale  to  satisfy  the  debt,  where  he  made  a  levy 
on  property  sufficient  to  satisfy  it  and  the  costs,  if  after  a  lapse  of  time 
and  delay,  over  which  he  had  no  control,  the  property  decreased  iu  value 
and  failed  to  sell  for  a  sum  sufficient  to  satisfy  the  plaintiff's  demand. 

Sheriff  in  Levying  is  not  Bound  by  Directions  of  Plaintiff  to  levy 
on  any  particular  property  pointed .  out,  and  is  only  required  tAevy  on 
property  of  sufficient  value  to  satisfy  the  plaintiff's  demand. 

Valuation  of  Appraisers  of  Property  Seized  on  Execution,  imder  thtt 
statute,  has  nothing  whatever  to  do  with  the  levy;  it  in  no  respect 
lessens  or  increases  the  responsibility  of  the  sheriff. 

Sheriff  is  not  Excused  for  Failing  to  Levy  on  land  on  which  the 
plaintiff  directed  him  to  levy,  by  the  fact  that  the  land  was  incumbered 
by  a  mortgage  sufficient  to  cover  its  whole  value. 

Pleadings  are  Taken  Most  Strongly  against  Party  Pleading;  conse- 
quently in  an  action  against  a  sheriff  for  not  levying  on  property  pointed 
out  by  the  plaintiff,  if  the  defendant  pleads  in  defense  tliat  the  plaintiff^ 
subsequent  to  the  levy  of  the  first,  sued  out  an  alias  execution  which 
was  levied  on  other  property,  but  the  plea  fails  to  show  what  disposition 
was  made  of  the  property,  the  court  will  infer  that  the  property  was  sold 
or  the  levy  set  aside. 

Ebbor  to  the  Pulaski  county  circuit  court.  Facts  su£Scieiit 
for  an  understanding  of  the  opinion  are  stated  in  the  opinion  oi 
the  court. 

Bingo  and  Trapnall,  for  the  plaintiff. 
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Watkina  and  Curran,  contra. 

By  Court,  Waleeb,  J.  This  suit  is  biouglit  against  Lawson 
and  bis  securities  on  liis  official  bond  as  sheriff.  The  breach  of 
official  duty  is  that  he  refused  to  levy  an  execution  on  property 
when  directed  by  the  plaintiff  in  execution  so  to  do.  The  de- 
fendants filed  four  special  pleas,  numbered  3,  4,  5,  6;  to  each  of 
which  a  demurrer  was  sustained. 

As  the  whole  question  in  this  case  is  dependent  upon  a  proper 
construction  of  the  duty  and  responsibility  of  the  sheriff,  who 
receives  an  execution  to  be  levied,  we  shall  proceed  at  once  to 
lay  down  what  we  understand  to  be  his  duties  and  responsibili- 
ties in  such  cases. 

In  obedience  to  the  command  of  the  writ,  he  should,  without 
delay,  levy  on  property  sufficient  to  satisfy  the  debt  and  costs. 
In  determining  what  is  a  sufficient  levy  for  that  purpose,  he  is 
left  to  exercise  his  own  judgment,  free  from  the  restraint  or  con- 
trol of  either  the  plaintiff  or  defendant;  and  is  accountable  to  the 
plaintiff,  on  the  one  hand,  if  he  fails  to  levy  on  as  much  as  a  rea- 
sonable, prudent  man  would  deem  sufficient  for  that  purpose  (if 
so  much  is  to  be  found  within  his  legal  grasp);  and  on  the  other, 
to  the  defendant  for  an  unreasonable  and  unnecessary  levy  on 
his  property.  It  is  true  that  the  plaintiff  may  point  out  prop- 
erty to  be  levied  on:  this  is  merely  in  aid  of  the  officer  in  identi- 
fying the  property  as  the  defendant's,  and  imposes  no  obligation 
on  the  officer  to  levy  on  that  particular  property  to  the  exclusion 
of  or  in  jwef erence  to  other  property.  To  permit  this  is,  in  effect, 
to  allow  the  plaintiff  to  select  the  property  upon  which  the  levy 
is  to  be  made,  power  which  belongs  exclusively  to  the  officer 
until  by  statute  the  defendant  was  allowed  to  select  such  prop- 
erty as  he  could  most  conveniently  part  with,  or  to  which  he 
attached  less  value;  but  even  this  statutory  provision,  extending 
as  it  does  only  to  discriminate  in  favor  of  the  defendant's  selec- 
tion, where  he  has  more  than  sufficient  property  to  satisfy  the 
process,  has  nothing  whatever  to  do  with  the  amount  of  property 
to  be  taken;  this  the  sheriff  takes  upon  his  official  responsibilities 
to  the  parties.  We  are  not  to  be  understood  as  asserting  that 
the  sheriff  is  bound  to  take  exactly  enough,  and  no  more;  this 
would  be  unreasonable  if  not  impossible.  It  is  only  where  the 
estimate  is  so  far  from  that  which  a  prudent,  discreet  man  would 
make,  as  to  render  him  accountable  from  a  presumption  of  neg- 
ligence or  design  to  wrong  or  injure  the  party  aggrieved. 

The  state  of  case  before  us  requires  that  we  should  extend 
our  inquiries  further,  and  raises  the  question  whether  a  sheriff. 
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who  has  made  a  levy  on  property  sufficient  to  satisfy  the  debt 
and  costs,  is  responsible  that  it  should  remain  so  until  sale,  and 
if  after  a  lapse  of  time  and  delay,  over  which  he  had  no  control, 
the  property  decreases  in  value  and  fails  to  sell  for  a  sum  suffi- 
cient to  satisfy  the  plaintiff's  demand,  whether  he  can  be  held 
responsible  for  the  deficit.  If  so,  it  amounts  to  an  absolute 
guaranty  for  the  sufficiency  of  the  levy,  and  that  the  property 
shall  sell  for  money  sufficient  to  pay  the  debt. 

To  the  correctness  of  this  proposition  we  can  not  subscribe, 
and  that  we  may  show  more  clearly  its  incorrectness  we  will 
suppose  that  the  levy  be  made  on  flour  of  value  amply  sufficient 
to  pay  the  debt,  but  on  account  of  delay,  not  the  fault  of  the 
officer,  and  unusually  damp  and  wet  weather,  the  flour  is  dam- 
aged and  sells  for  half  its  former  value,  and  fails  to  satisfy  the 
debt,  is  the  sheriff  responsible  for  this?  Again,  suppose  he 
goes  to  a  warehouse  and  levies  on  bales  of  cotton  sufficient,  at 
the  cash  price  in  hand,  to  pay  the  debt,  and  before  the  day  of 
sale  cotton  falls  to  half  its  price,  shall  the  sheriff  make  up  the 
deficit  ?  But  if  this  rule  is  sound  and  just,  let  us  apply  it  on 
the  other  side.  We  have  said  that  the  sheriff  is  responsible  to 
the  defendant  for  an  excessive  levy.  Suppose  the  sheriff  levies 
on  property  sufficient  in  value  at  the  time  of  the  levy  to  pay  the 
debt  (for  this  the  defendant  has  no  cause  of  complaint),  but  on 
the  day  of  sale  the  property  has  so  increased  in  value  that  it 
sells  for  double  the  amount  of  the  debt,  could  it  be  contended 
that  the  sheriff  was  accountable  for  an  excessive  levy?  We 
think  not:  and  yet  there  is  as  much  reason  in  the  one  case  as  in 
the  other,  both  departing  from  the  value  of  the  property  at  ftie 
time  of  the  levy,  and  resorting  to  the  amount  for  which  it  sells 
as  the  criterion  by  which  to  determine  the  accountability  of  the 
officer.  We  are  fortified  and  sustained  in  our  opinions  on  this 
point  by  authority  analogous  at  least  in  principle.  In  a  case 
where  a  sheriff  had  taken  a  replevin  bond  with  insufficient 
securities,  it  was  held  that,  if  the  securities  were  apparently 
responsible  x>ersons,  the  sheriff  was  not  responsible,  although 
they  are  not  actually  so:  3  Stark.  Ev.  1351.  In  New  York  it 
has  been  held  that  a  sheriff  is  not  liable  for  property  levied 
upon  which  is  stolen,  or  for  robbery,  fire,  or  other  accident, 
unlets  connected  with  his  own  negligence:  Browning  v.  Hanford^ 
5  Hill,  588  [40  Am.  Dec.  369].  And  such,  we  say,  is  the  law 
in  cases  where  he  levies  on  sufficient  property  at  the  time  of  levy, 
but  which,  by  accident  or  delay,  or  change  in  the  value  of 
property,  does  not  sell  for  enough  to  pay  the  debt. 
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Haying  pursued  this  inquiiy  as  &r  as  we  deem  it  necessary 
to  a  proper  understanding  of  the  principles  involved  in  this  case. 
we  shall  first  apply  them  to  the  fourth  and  fifth  pleas;  each  of 
which  interposes  the  defense,  that,  although  the  sheriff  did  not 
obey  the  command  of  the  plaintiff  by  levying  on  the  particular 
tract  points  out,  he  was  not  bound  to  do  so,  forasmuch  as  he 
levied  on  property  of  value  sufficient  to  satisfy  the  plaintiff's 
entire  demand:  which  property,  by  lapse  of  time,  not  caused 
by  defendant,  and  the  change  in  the  value  of  property  between 
the  days  of  levy  and  sale,  did  not  sell  for  as  much  as  the  debt. 
Now,  if  the  rule,  which  we  have  laid  down,  be  correct  (and  we 
think  it  is) — that  a  sheriff  is  not  bound  by  the  directions  of  the 
plaintiff  to  levy  on  any  particular  property,  and  is  only  required 
to  levy  on  property  of  sufficient  value  to  pay  the  plaintiff's 
demand — ^if  he  does  not  levy  on  property  of  sufficient  value  for 
that  purpose,  he  may  plead  it  in  bar  of  an  action  against  him 
for  failing  to  levy  on  sufficient  property. 

We  are  therefore  of  opinion  that  the  fourth  and  fifth  pleas 
set  up  a  legal  defense  to  the  action  if  well  pleaded.  There  is 
no  very  substantial  difference  between  them,  and  had  a  motion 
been  made  to  strike  one  of  them  from  the  files,  the  plaintiff 
should  have  been  required  to  select  which  plea  he  would  rely 
on,  and  the  other  should  have  been  stricken  out;  but,  coming 
before  us  on  demurrer,  we  are  limited  to  an  inquiry  into  the 
sufficiency  of  the  pleas.  An  attempt  is  made  by  counsel  so  to 
frame  one  of  them  as  to  make  the  valuation  by  appraisers  under 
the  statute  conclusive  as  to  the  value  of  the  property  levied  on^ 
and  the  correctness  of  this  position  has  been  argued  at  some 
length.  We  are,  however,  of  a  different  opinion.  The  valua- 
tion of  appraisers  under  the  statute  has  nothing  whatever  to  do 
with  the  levy:  it  in  no  respect  lessens  or  increases  the  respon- 
sibility of  the  sheriff.  That  act  was  intended  to  prevent  a 
sacrifice  of  the  defendant's  property:  it  belongs  to  a  class  of 
legislative  acts  familiarly  known  as  relief  laws,  which  come 
up  to  the  very  verge  of  constitutional  prohibition.  The  de- 
fendants can  gain  nothing  by  the  valuation:  it  was  ex  parte  and 
could  not  be  admitted  to  establish  the  value  of  the  property  at 
the  time  the  levy  was  made:  such  averments  are  immaterial  and 
may  be  treated  as  surplusage. 

The  third  plea  admits  that  the  legal  title  to  the  property  on 
which  a  levy  was  directed,  was  at  the  time  in  the  defendant  in 
execution  and. was  of  considerable  value,  but  sets  up  as  a 
defense  that  it  was  incumbered  by  mortgage  beyond  its  value. 

Am.  Dig  Vol.  D—ie 
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The  facts  disclosed  are  far  from  sustainmg  this  condusion: 
indeed,  they  all  depend  upon  contingencies  beyond  the  knowl- 
edge of  the  defendant,  and  upon  those  which  may  or  may  not 
arise  in  future,  he  mainly  predicates  his  defense  that  the  prop- 
erty was  valueless.  True,  if  there  is  a  valid  mortgage  sufficient 
to  cover  the  whole  value  of  the  land,  and  that  mortgage  has  not 
been  paid  otherwise,  and  should  not  in  future  be  paid  by  the 
mortgagor  out  of  other  means,  the  mortgagee  may  enforce  his 
lien  and  render  the  levy  worthless;  but  because  these  things 
may  possibly  happen,  does  it  follow  that  the  land  was  of  no 
present  value?  We  think  not:  and  it  furnishes  no  excuse  to 
the  sheriff  for  refusing  to  levy. 

The  sixth  plea  is,  that  the  plaintiff  in  execution,  subse- 
quently to  the  levy  of  the  first,  sued  out  an  alias  execution, 
which  was  levied  on  other  property;  but  the  plea  fails  to  show 
what  disposition  was  made  of  the  property.  Left  thus  in  doubt 
by  the  plea,  we  must  apply  to  it  the  rule,  ''That  everything 
shall  be  taken  most  strongly  against  the  party  pleading,  upon 
the  presumption  that  the  party  states  his  case  as  favorably  to 
himself  as  possible:"  1  Gh.  PL  237;  under  which  rule  we  must 
infer  that  the  property  was  sold  or  the  levy  set  aside.  The  de> 
murrer  was  therefore  properly  sustained. 

But  because  the  circuit  court  improperly  sustained  the  de- 
murrer to  the  fourth  and  fifth  pleas,  the  judgment  is  reversed 
and  the  cause  remanded. 

Instructions  bt  Plaintiff  in  Execution  Need  not  be  Obetsd  by  the 
■heriff  if  they  are  oppressive,  or  will  prodaoe  a  great  sacrifice  of  property; 
McDonald  v.  NeUaon,   14  Am.  Dec.  431. 

Lew  for  Greater  Sum  than  the  Amount  of  the  Debt  is  void:  Pick' 
eU  V.  Breckenridge,  33  Am.  Dec.  745,  and  cases  cited  in  the  note;  see  also 
Humphrey  v.  Beeson,  48  Id.  370. 

Ik  Action  against  Sheriff  fob  not  Sbllino,  a  Lien  on  Propebtt 
sufficient  to  absorb  it  may  be  shown,  or  it  may  be  shown  that  other  ezecn* 
tions  would  have  exhausted  it  or  would  have  shared  in  the  proceeds:  PoUa  v. 
ComrrumioeaUh^  20  Am.  Dec.  213. 

Ambiguous  Pleadings  are  Taken  Most  Strongly  against  pleader: 
Burrow  v.  Tount^  39  Am.  Deo.  439;  President  etc  qf  NcUehet  v.  Minor,  48 
Id.  727. 


Danlet  v.  Reotob. 

[10  ABZAlllAfl,  211.] 

Plaintiff  to  Recover  in  Action  of  Trover  must  Prove  property  in  him< 
self  and  a  ri^^t  of  possession  at  the  time  of  the  conversion  by  the  defend 
ant,  a  conversion  by  the  defendant,  and  the  value  of  the  property. 
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BiOHT  TO  Possession  Passes  with  a  Sale,  and  the  title  is  perfect  without 
foimal  delivery. 

Where  Father  Makes  Gift  to  Infant  Son  of  a  slave,  the  poeseasion  will 
be  presumed  to  be  in  the  infant,  the  rightful  owner,  if  he  resides  with 
his  father  at  the  time  the  gift  is  made,  and  continues  a  member  of  hia 
family,  although  the  father  exercise  control  over  the  slave  and  appro- 
priate his  labor. 

TmjB  Once  Acquired,  either  by  Sale  or  Gift,  is  not  Divested  by  the 
mere  fact  that  the  purchaser  or  donee  did  not  thereafter  take  the  prop* 
erty  into  his  exclosive  possession  and  appropriate  it  to  his  exclusive  use. 

Judgment  Rendered  upon  a  Deltvert  Bond  upon  Motion  and  with* 
out  Notice  is  void;  consequently  the  purchaser  at  execution  sale  under 
it  acquires  no  title  to  the  property,  and  the  judgment  and  execution 
thereon  is  not  admissible  in  evidence. 

Pbissncb  of  Owner  at  Sals  of  his  Property  bt  Third  Person,  and 
his  silent*  acquiescence  in  the  sale,  knowing  the  facts  of  the  case,  will 
equitably  estop  him  from  setting  up  his  own  title  against  such  innocent 
purchaser;  but  it  is  very  questionable  whether  this  rule  of  estoppel  ap- 
plies to  common-law  proceedings. 

Principle  of  Caveat  Emptor  Applies  to  Sheriffs'  Sales. 

Estoppel.— Mere  Presence  of  a  Third  Person  at  a  sheriff's  sale,  who 
has  title  to  the  property  sold  upon  a  void  judgment  against  another,  does 
not  estop  him  from  asserting  his  title  at  law  to  the  property  thus  sold. 

Facts  Themselves  from  Which  Presumptions  Arise  must  be  clearly  and 
satisfactorily  proven;  consequently,  in  order  for  the  presumption  of 
fraud  to  arise  from  the  presence  of  the  owner  at  a  sale  of  his  property 
by  a  third  person  to  an  innocent  purchaser,  and  his  silence  at  the  time, 
it  must  be  clearly  proven  that  he  was  present  at  the  very  time  of  the 
sale,  and  if  there  is  no  positive  proof  of  this  fact  the  presumption  will, 
not 


Tbotzb  for  a  negro.  Colonel  Danlej  had  given  the  negro  in 
question  to  the  plaintiff,  his  minor  son,  for  certain  services;  the 
negro  had  afterwards  been  seized  and  sold  on  execution  against 
his  father,  and  the  defendant  had  become  the  purchaser.  The 
judgment  and  execution  mentioned  in  the  opinion,  and  intro- 
duced by  the  defendant  to  support  his  claim,  were  against  CoL 
Danley,  and  the  property  in  question  was  sold  under  them^ 
There  was  doubt  from  the  evidence  whether  the  plaintiff  waa 
present  at  the  sale  or  not.  The  opinion  sufificiently  states  the 
evidence  on  this  point.  It  appeared  that  the  plaintiff,  at  and 
after  his  father  had  given  him  the  negro,  resided  with  him,  and 
that  his  father  directed  and  controlled  the  negro.  Other  facts 
appear  from  the  opinion.  Verdict  and  judgment  for  the  de- 
fendant; the  plaintiff  brought  error. 

Cummins,  for  the  plaintiff. 

8.  H.  Hempstead,  contra. 
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By  Courty  Walkia,  J.  This  is  an  action  of  trover,  in  whioh 
the  plaintiff,  to  reeoyer,  must  prove  property  in  himself,  and  a 
right  of  possession  at  the  time  of  the  conversion  by  the  defend* 
«tnt;  2.  A  conversion  by  the  defendant;  3.  The  value  of  the 
property.  The  whole  contest  relates  to  the  title  to  the  property: 
the  proof  on  the  other  point  is  not  questioned. 

There  can  be  no  doubt  from  the  evidence  but  that  the  plaint- 
iff, whilst  a  minor,  was  engaged  by  his  father  in  carrying  the 
mail,  in  consideration  of  which  he  gave  to  the  plaintiff  the  boy 
in  dispute.  It  is  contended  by  the  defendant  that  this  was  a 
gift,  and  in  order  to  make  it  a  valid  gift  possession  must  at  the 
time  accompany  it.  It  is  true  that,  in  the  manner  of  conferring 
title,  this  transaction  seems  to  have  been  treated  as  a  gift,  but 
the  evidence,  taken  altogether,  makes  it  rather  a  payment  or  sat- 
isfaction for  services  rendered  by  the  son  for  the  father  (who  it 
is  admitted  had  a  right  to  command  his  son's  services),  but  who 
voluntarily  promised  him,  in  advance  of  the  services,  a  negro 
boy  for  their  performance.  This  agreement  seems  to  have  been 
consummated  by  the  performance  of  the  services  on  the  part  of 
the  son,  and  the  purchase  of  the  slave  in  dispute  for  his  son, 
and  passing  him  over  by  express  declaration  that  the  boy  was 
his  son's  and  given  in  consideration  of  such  services.  If  we 
treat  this  as  a  sale,  the  right  to  possession  passed  with  the  sale, 
And  title  was  perfect  without  formal  delivery.  If,  however,  it 
~be  considered  a  gift,  possession  must  accompany  the  gift  in 
•  order  to  make  it  valid.  The  evidence  brings  this  case  fully 
-  within  the  decision  of  this  court  in  the  case  of  Dodd  v.  McGravo, 
8  Ark.  84  [46  Am.  Dec.  301],  where  it  was  decided  that  where 
an  infant  child  resides  with  his  father  at  the  time  the  gift  is 
made,  and  continues  a  member  of  his  family,  the  possession  will 
be  presumed  to  be  in  the  infant,  the  rightful  owner,  although 
the  father  exercise  control  over  the  slave  and  appropriate  hia 
labor.  This  question  was  fully  discussed  in  that  case,  and  will 
be  regarded  as  decisive  of  this  point. 

Title  once  acquired  either  by  sale  or  gift  is  not  divested  by  the 
mere  fact  that  the  purchaser  or  donee  did  not  thereafter  take 
the  property  into  his  exclusive  possession,  and  appropriate  it  to 
his  exclusive  use.  It  is  true  that  suffering  the  property  to  re- 
main in  the  possession  and  control  of  the  vendor,  after  sale,  may 
in  some  instances,  as  regards  subsequent  creditors  of  the  vendor, 
who  contract  with  the  vendor  on  the  faith  of  the  property  thua 
abandoned  to  his  use  and  apparent  ownership,  upon  a  question 
of  fraud,  be  admissible.    And  so  if  the  vendor  or  donor,  at  the 
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time  of  the  gift  or  sale,  be  in  failing  circumstances,  prior  cred- 
itors might  well  urge  such  circumstances  in  connection  with 
others  as  evidence  of  fraud.  But  as  the  eyidence  in  this  case 
discloses  neither  subsequent  creditors  nor  prior  insolvency,  the 
evidence  adduced  in  regard  to  subsequent  possession  and  acts  of 
ownership  must  be  restricted  to  the  point  as  to  whether  in  fact 
a  sale  or  gift  did  take  place,  and  if  a  gift,  whether  possession 
accompanied  it  at  the  time;  for  if  it  did,  as  before  stated,  sub- 
sequent possession  and  use  by  the  donor  could  not  defeat  a  title 
once  acquired. 

As  regards  the  admissibility  of  the  judgment  and  execution 
thereon  as  evidence,  it  will  be  found,  upon  examination  of  that 
record,  that  the  judgment  was  rendered  upon  a  delivery  bond 
upon  motion  and  without  notice  to  the  obligors,,  and  comes 
directly  within  the  decision  of  this  court  in  the  case  of  McKnighi 
T.  Smith,  5  Ark.  409,  which  has  been  reaffirmed  by  several  sub- 
sequent decisions  of  this  court,  wherein  it  is  decided  that  in 
such  cases  as  this  the  judgment  of  the  circuit  court  is  void;  con- 
sequently, the  purchaser  at  execution  sale  under  it  acquired  no 
title  to  the  property,  and  the  evidence  should  have  been 
excluded. 

It  is  contended,  however,  that  although  this  is  a  void  sale^ 
the  plaintiff,  a  third  person,  who  was  present  when  the  property 
was  sold,  silently  acquiesced  in  the  purchase  of  the  property  by 

» 

the  defendant,  whereby  he  perpetrated  a  fraud  upon  the  defend- 
ant. This  doctrine  will  be  found  to  rest  for  its  support  upon 
the  principle  of  equitable  estoppel,  and  the  authorities  referred 
to  by  the  defendant's  counsel  go  far  to  sustain  it;  as  where  A. 
purchases  of  B. ,  in  the  presence  of  C. ,  who,  with  a  full  knowl- 
edge of  the  facts,  stands  by  and  fails  to  make  his  title  known, 
he  is  equitably  estopped  from  setting  up  his  own  title  against 
such  innocent  purchaser.  It  is  very  questionable,  however, 
whether  this  rule  applies  to  common-law  proceedings.  In  the 
case  of  Stoors  and  Booker  v.  Barker,  6  Johns.  Ch.  166  [10  Am. 
Dec.  316],  the  doctrine  is  discussed  at  considerable  length, 
referring  to  and  reviewing  a  leading  case,  WendeU  v.  Van 
Berutselaer,  1  Johns.  Ch.  344.  In  the  case  in  6  Johnson  the  bill 
was  for  an  injunction  to  stay  an  action  at  law  in  ejectment 
brought  by  Barker  against  Booker,  to  secure  the  possession  of 
a  tract  of  land  held  by  Booker  under  a  deed  from  Stoors.  It 
appears  that  one  Foster  conveyed  by  deed  to  Stoors;  that,  pend- 
ing the  negotiation  and  before  the  deed  was  made.  Barker  told 
Foster  that  his  (Foster's)  title  was  good;  he  was  also  inter- 
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rogated  on  behalf  of  Stoors  before  the  purchase,  whether  he 
had  or  not  a  claim  to  the  land,  and  answered  that  he  had  not, 
and  advised  Foster  to  sell  and  Stoors  to  buy.  Three  years  after 
this  sale,  and  after  valuable  improvements  had  been  made  on 
the  land  with  the  knowledge  and  silent  acquiescence  of  Barker, 
he  asserted  title  to  this  land  himself,  and  sued  in  ejectment  to 
recover  it. 

Under  these  circumstances,  if  a  case  could  be  conceived  where 
the  doctrine  could  be  made  to  apply  so  as  to  amount  to  afiSrm- 
ance  of  title  in  the  purchaser,  or  to  estop  him  from  setting  up 
his  legal  title,  it  should  have  been  done  here;  and  yet  in.  this 
case  the  chancellor,  when  referring  to  Bex  v.  BuUerlon,  G  T. 
B.  554,  where  Lord  Mansfield  is  reported  by  Lawrence,  J.j  to 
have  said,  "  that  he  would  not  suffer  a  man  to  recover  in  eject- 
ment who  stood  by  and  saw  the  defendant  build  on  his  land," 
said,  however  he  might  question  the  existence  of  such  a  rule  in 
a  court  of  law,  yet  in  chancery  it  is  a  well-established  iiile; 
and  accordingly  decreed  that  the  plaintiff  be  enjoined  from  as- 
serting his  title  at  law.  It  seems  clear  to  us,  from  the  facts  of 
this  case  and  the  decision  of  the  court  upon  it,  that,  if  the  effect 
of  this  acquiescence  in  the  purchase  of  an  innocent  purchaser 
vnthout  notice,  could  have  operated  as  an  estoppel  at  law,  or 
have  amounted  to  an  afi&rmance  of  title,  the  chancellor,  instead 
of  discrediting  this  anonymous  opinion  of  Lord  Mansfield, 
would  at  once  have  so  pronoimced  the  law  to  be.  But  the  very 
fact  that  the  chancellor  decreed  against  the  exercise  of  this  legal 
right,  shows  that  without  such  equitable  interposition  he  be- 
lieved that  the  legal  rights  of  the  party  (however  fraudulent  it 
might  be)  remained  unimpaired,  and  that  in  order  to  avail  him- 
self of  this  equitable  defense  he  must  resort  to  the  proper  tri- 
bunal in  such  cases  for  redress.  But  that  this  case  may  be 
presented  under  its  own  peculiar  circumstances,  we  will  proceed 
to  examine  it  as  connected  with  other  legal  principles,  which 
apply  to  this  class  of  sales,  but  which  are  inapplicable  to  sales 
generally.  It  will  be  remembered  that  this  was  a  sheriff's  sale 
in  regard  to  which  the  principle  of  caveat  evxpior  applies:  Hen- 
derson V.  Overton,  2  Yerg.  394  [24  Am.  Dec.  492];  Thayer  <h 
^turgisy.  The  Sheriff  of  Charleston,  2  Bay,  1G9;  Hensleyy,  Baker, 
10  Mo.  157;  and  the  same  rule  applies  to  sales  by  executors,  ad- 
ministrators, and  other  trustees:  Mockhee  v.  Gardner,  2  Har.  & 
O.  176;  Chit,  on  Con.  447.  The  case  in  2  Yerger  is  not  only  ar 
authority  showing  that  the  principle  of  caveat  emptor  applies, 
l>ut  there,  as  in  this  case,  the  judgment  was  declared  void,  and 
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the  claimant  was  not  only  present,  but  bid  for  the  property,  and 
the  court  expressly  held  that  the  doctrine  of  equitable  estoppel 
did  not  apply.  We  are  therefore  of  opinion  that  the  mere  pres- 
ence of  a  third  {>erson  at  a  sheriff's  sale,  who  has  title  to  the 
property  sold  upon  a  void  judgment,  does  not  estop  him  from 
asserting  his  title  at  law  to  the  property  thus  sold. 

It  remains  to  be  seen  whether  the  plaintiff  in  this  case  was  in 
fact  present  at  the  time  the  slave  in  suit  was  set  up  and  sold; 
for  until  he  is  proven  positively  to  have  been  present  at  the 
time  of  the  sale,  no  presumption  of  fraud  arises  which  could 
affect  him  even  in  a  court  of  equity.  It  is  a  rule  of  evidence 
which  lies  at  the  foundation  of  all  presumptive  evidence  or  de- 
duction from  facts,  that  the  facts  themselves  from  which  these 
presumptions  arise  must  be  clearly  and  satisfactorily  proven. 
For  if  such  were  not  the  case  it  wotdd  be  but  raising  presump- 
tion upon  presumption,  whereas  the  very  existence  of  presump- 
tions depends  upon  their  usual  and  necessary  connection  with 
known  facts.  It  is  by  the  application  of  this  rule  that  a  third 
person  who  is  present  when  property  to  which  he  has  claim  is 
offered  for  sale,  and  who  stands  by  in  silence  and  suffers  an  in- 
nocent purchaser  to  pay  his  money  for  it,  is  chargeable  with 
fraud.  When  it  is  clearly  proven  that  he  was  present  at  the 
time  of  the  sale,  and  so  situated  that  he  must  have  been  advised 
of  the  fact  that  his  property  was  about  being  sold,  and  he  re- 
mains silent,  a  presumption  of  intention  to  defraud  the  par- 
chaser  arises  and  attaches  to  his  conduct.  But  then  in  order  to 
raise  this  presumption,  it  must  be  first  positively  proven  that  he 
was  present  at  the  very  time  the  sale  of  that  particular  property 
took  place.  When  these  rules  are  applied  to  the  evidence  in 
this  case  it  will  be  found  that  there  is  no  positive  proof  that  the 
plaintiff  was  present  when  this  particular  slave  was  sold.  Most 
of  the  witnesses  have  no  positive  recollection  that  he  was  there 
at  any  time,  but  are  of  the  impression  that  he  Vas.  One  witness 
only  says  he  was  there  certainly.  That  witness  says: ''  I  do  not 
know  whether  plaintiff  was  present  when  the  negro  sued  for  was 
sold  or  not,  but  I  saw  him  when  the  sheriff  was  selling,  some 
time  during  the  progress  of  the  sale  of  the  negroes  imder  exe- 
cution against  my  father.  They  were  some  time  selling  the 
whole  lot  of  negroes — some  nine  or  ten  in  number."  Therefore 
under  no  state  of  case  can  the  plaintiff  be  affected  by  this  prin- 
ciple, as  the  proof  fails  to  establish  the  fact  of  his  presence  at 
the  time  of  the  sale  of  the  boy  in  suit. 
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The  judgment  of  the  court  below  must  therefore  be  reyersedy 
and  a  new  trial  must  be  awarded. 


Troyzb,  What  must  be  Shown  to  Sustain  Action  or:  See  WMUoek  y. 
Heard,  48  Am.  Dec.  73,  and  note;  Brewster  v.  Vail,  38  Id.  647;  Turiey  v. 
Tucker,  35  Id.  449;  possession  of  property  by  a  defendant  need  not  b» 
proved  in  an  action  for  its  conversion;  in  many  cases,  the  parting  with  th# 
possession  is  the  very  fact  upon  which  the  plaintiff  relies  to  establish  a  con* 
version:  Zachary  v.  Pace,  47  Id.  744. 

Deuvset,  Necessity  op,  to  Pass  Tttlb  to  Pebsonaltt:  See  Jlooban  v. 
BidweU,  47  Am.  Dec.  386;  Costar  ▼.  Daviea,  46  Id.  311;  Lttdung  v.  FkiUer,  35 
Id.  245;  Calkhu  v.  Lochwood,  42  Id.  729,  and  note;  WiUon  v.  Hooper,  36  Id. 
366,  and  note;  French  v.  Hall,  32  Id.  341. 

Retention  or  Possession  or  Pebsonaltt  by  Vendor  after  Sale,  ErrEcr 
or:  See  MiOa  v.  Warner,  47  Am.  Dec.  711;  Peck  v.  Land,  46  Id.  368;  Calkma 
V,  Lockwood,  42  Id.  729;  Croudi  v.  Carrier,  41  Id.  156;  Rkhmumd  v.  Cruduj^, 
83  Id.  164,  and  the  notes  to  these  cases,  referring  to  previous  decisions  re* 
ported  in  this  series. 

Delivery,  Necessity  or,  to  Validity  or  Gitt:  See  HaU  v.  Hotoard,  3S 
Am.  Dec.  115;  Bomemaoi  v.  Sldlinger,  Id.  626,  and  the  cases  cited  in  the 
note.  *'  Delivery  of  possession"  and  "change  of  possession"  are  paraphrases; 
delivery  of  possession  necessarily  operates  a  change  of  possession:  Sims  v. 
Sims,  33  Id.  293. 

No  Valid  Judgment  can  be  Rendered  against  Detendant  hayino  No 
Notice,  actual  or  constructive:  Flint  River  SUamboal  Co,  v.  Rcberis,  48  Am. 
Dec.  178;  Flint  River  Steamboat  Co,  v.  Foster ,  Id.  248,  and  note  discussing 
the  subject  of  the  constitutionality  of  statutes  authorizing  judgments  without 
notice. 

Estoppel  or  Owner  rnoM  Silence  Generally  when  he  allows  another  to 
mortgage  or  sell  his  property  without  disclosing  his  title:  See  Thompson  v. 
Sanborn,  35  Am.  Dec.  490,  and  note;  WalUns  v.  Peck,  40  Id.  156;  see  also 
Casey* a  Lessee  v.  Inloes,  39  Id.  658.  As  to  estoppel  in  pais,  see  cases  cited  in 
note  to  Frost  v.  Saratoga  MvJL,  Ins,  Co,,  49  Id.  234. 

Estoppel  or  One  Perhittino  his  Land  to  be  Sold  on  Execution 
against  Another:  See  note  to  Bvchanan  v.  Moore,  15  Am.  Dec.  601. 

Rule  or  Caveat  Emptor  Applies  to  SHERirrs'  Sales:  CommonweaJUh  v. 
Dickinson,  43  Am.  Dec.  144;  Smith  v.  Painter,  9  Id.  344;  Daivis  v.  Murray,. 
12  Id.  661;  Murphy  y.  HiggmboUom,  27  Id.  395;  Henderson  v.  Overton,  24  Id. 
492. 

Pqrohase  under  Void  Judgment,  Emscr  or:  See  Henderson  v.  Overton^ 
24  Am.  Deo.  492;  Shatfer  v.  Gates,  38  Id.  164.  A  sale  of  land  under  a  void 
execution  is  void:  Den  d.  Walker  v.  Marshall,  45  Id.  602.  A  valid  judgment 
is  necessary  to  support  a  sale  under  an  execution  or  order  of  sale,  and  with* 
out  it  title  is  not  divested:  Lowry  v.  Erwin,  39  Id.  656. 
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Weeks  v.  Hull,  Adminibtbatob  of  Dean. 

[19  OomncnoDT,  878.] 

Ikpsachino  Witnsss  mat  be  Asksd  on  Cross-examination  from  whook 
he  heard,  or  how  he  received  the  information,  of  the  general  character  of 
the  witness  impeached.  In  sach  cases  it  is  essential  that  the  impeach- 
ment be  traced  to  its  source,  and  its  true  nature  understood. 

Jjf  Computing  Time,  the  Day  op  the  Act,  tsom  Which  Future  Time  is 
to  be  ascertained,  is  to  be  excluded.  This  rule  applies  to  every  instru- 
ment or  contract,  and  also  to  the  construction  of  statutes  and  all  proceed- 
ings under  them. 

Aditon  on  a  promissory  note.  On  the  trial  the  plaintiff  read 
in  eTidence  the  deposition  of  S.  B.  Haskell,  which  was  material 
to  the  cause.  The  defendant  then  offered  witnesses  to  impeach 
the  character  of  Haskell  for  veracity.  These  witnesses  swore 
that  his  character  in  that  respect  was  not  on  a  par  with  that  of 
mankind  in  general.  The  plaintiffs  counsel  thereupon  asked 
one  of  said  witnesses  what  individual  he  had  heard  so  speak 
against  Haskell.  Defendant's  counsel  objected  to  this  question, 
and  the  court  sustained  the  objection.  It  was  agreed  that  the 
time  limited  by  the  probate  court  for  exhibiting  claims  against 
the  estate  of  defendant's  intestate  was  six  months.  The  order 
making  the  limitation  was  made  on  the  fourteenth  day  of  De- 
cember, 1846,  and  the  plaintiffs  claim  was  exhibited  on  the  four- 
teenth day  of  June,  1847.  The  court  instructed  the  jury  that 
the  claim  was  exhibited  within  the  time  limited  by  law.  The 
jury  found  for  the  defendant,  and  the  plaintiff  moved  for  a  new 
trial. 
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T.  C.  Perkins^  in  support  of  the  motion. 
Bulldey,  contra, 

Ghubgh,  C.  J.  1.  The  first  question  arising  on  this  record,  is 
whether  an  impeaching  witness  may  be  inquired  of,  on  cross- 
examination,  from  whoni  he  had  heard,  or  how  he  has  received 
the  information,  of  the  general  character  of  the  witness  im- 
peached. Such  an  inquiry  was  excluded  by  the  superior  court. 
A  majority  of  us  believe  it  should  have  been  permitted. 

The  means  of  knowledge  which  a  witness  has  of  the  truth  of 
what  he  swears,  and  the  reasons  which  have  produced  the  opin- 
ions he  expresses,  are  the  best  tests  of  his  accuracy.  These 
have  always  been  considered  as  proper  subjects  of  examination, 
and  as  essential  to  the  discovery  of  truth.  Such  was  the 
object  in  the  present  case.  To  ascertain  such  means  of  knowl- 
edge, where  character  and  reputation  is  the  subject  of  inquiry, 
is  as  proper  and  necessary  as  where  any  other  question  is  at 
issue.  There  is  no  occasion  where  witnesses  are  more  prone  to 
substitute  their  impressions  or  their  prejudices  in  the  place  of 
facts,  than  when  testifying  on  the  subject  of  character.  Eepu- 
tation  is  often  affected  by  suspicion,  or  aspersed  by  malevolence; 
and  it  is  not  unfrequent  that  it  is  made  the  subject  of  detraction, 
for  the  very  purpose  of  attack,  on  the  trial  where  it  is  made  the 
subject  of  inquiry.  In  all  these  cases  it  is  essential  that  the 
impeachment  be  traced  to  its  source,  and  its  true  nature  under- 
stood. And  it  is  still  more  frequentiy  true,  that  some  partial  or 
isolated  report  is  mistaken  for  general  reputation;  or  that  the 
witness  puts  his  own  personal  knowledge  o)c  private  opinion  of 
integrity  in  the  place  of  general  character.  There  are  no 
better  means  of  detecting  such  errors,  and  no  other  means  that 
we  know  of,  than  to  require  the  impeaching  witness  to  disclose 
the  source  of  his  information.  This  course  of  examination  is 
permitted  by  courts  in  other  states;  and  we  know  of  no  opposing 
authorities:  Lower  v.  Winters,  7  Cow.  263;  The  People  v.  Mather, 
4  Wend.  232  [21  Am.  Dec.  496];  PhiUips  v.  Kingfidd,  19  Me. 
375;  State  v.  Howard,  9  N.  H.  486. 

But  some  suppose  that  the  practice  of  the  courts  in  this  state, 
is  at  variance  with  this.  To  some  extent,  this  maybe  true;  and 
different  judges  have  probably  exercised  a  discretion  in  permit- 
ting or  rejecting  this  inquiry,  as  the  peculiarities  of  each  case 
required;  but  we  are  not  informed  that  any  known  and  fixed 
practice  amounting  to  the  force  of  a  precedent,  has  hitherto 
been  adopted  on  this  subject.     An  objection  to  this  course  of 
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examination^  is,  that  it  "mH  lead  to  an  inconTenient  and  pro- 
tracted inquiiy^  as  well  as,  in  many  cases,  to  a  betrayal  of  pri- 
vate confidence.  There  can  be  but  little  fear  of  such  results;  but 
if  they  should  follow,  to  some  extent,  we  do  not  think  them  of 
such  importance  as  that  they  should  interfere  with  a  necessary 
investigation  of  truth.  To  inquire  of  a  witness  his  means  and 
opportunities  of  information,  without  going  into  details  and 
circumstances,  has  not  hitherto,  in  other  cases,  been  considered 
objectionable,  as  consuming  time.  The  common  law  recognized 
and  protects  but  few  privileged  communications;  such  as  state 
secrets,  and  others  in  the  nature  of  professional  confidence. 
These  ought  not  to  be  mtdtiplied,  as  they  always  more  or  less  ob- 
struct the  full  administration  of  justice.  We  discover  no  greater 
necessity  of  guarding  private  conversations  from  disclosure,  in 
a  case  Uke  this,  than  in  actions  of  slander,  or  other  cases,  where 
confessions  or  admissions  are  every  day  received  in  evidence, 
though  of  a  private  nature. 

2.  It  became  a  material  question  in  this  case,  whether  the 
daim  of  the  plaintiff  on  which  his  suit  is  brought,  was  pre- 
sented to  the  defendant  as  administrator  within  the  time  lim- 
ited by  the  court  of  probate  for  the  exhibition  of  claims  against 
the  estate  of  the  deceased.  The  order  of  the  court  was  made 
on  the  fourteenth  day  of  December,  1846,  and  limited  six  months 
for  the  presentment  of  claims.  This  note  was  presented  on  the 
fourteenth  day  of  June  next  after.  If  the  day  of  the  date  of 
the  order  be  excluded  from  the  computation  of  time,  and  the 
fifteenth  day  of  December  be  the  first  day  computed,  then  the 
note  was  presented  in  time.  Hitherto,  there  has  been  consid- 
erable uncertainly  and  confusion  as  to  the  manner  of  comput- 
ing time.  By  some  of  the  adjudged  cases,  a  distinction  has 
been  taken  between  the  date,  and  the  day  of  the  date,  of  a 
written  instrument;  also,  between  mercantile  contracts  and 
others;  and  again,  it  has  been  said  that  a  different  rule  of  com- 
putation prevails  under  contracts  and  under  statutes.  These 
distinctions  can  be  of  no  practical  use,  but  are  well  calculated 
to  mislead:  Lester  v.  Garland,  15  Yes.  248. 

The  case  of  Sands  v.  Lyon,  18  Conn.  28,  involved  the  con- 
struction of  a  will;  and  in  determining  the  time  within  which  a 
legacy  under  the  will  became  payable,  the  court  excluded 
the  day  from  which  the  computation  was  to  commence.  This 
was  in  accordance  with  the  acknowledged  rule  for  the  construc- 
tion of  mercantile  contracts,  and  the  court  proceeded  to  say, 
*'  that  instruments  shall  be  so  construed,  if  possible,  as  they  and 
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the  rights  depending  upon  them  shall  be  upheld,  and  not  de- 
stroyed; the  presumption  being,  that  instruments  are  designed 
to  be  effectual,  and  not  futile."  This  language  and  course  of 
reasoning  is  not  confined  to  any  specified  instance,  but  embraces 
every  instrument  or  contract,  as  well  as  wills,  and  applies  as  forci- 
bly to  the  construction  of  statutes,  and  all  proceedings  under 
them,  as  to  other  papers,  without  an  allusion  to  any  of  the  dis- 
tinctions before  mentioned.  That  case  also  recognizes  another 
conserrative  principle,  which  ought  to  govern  both  that  case 
and  this,  and  all  others  to  which  it  is  applicable — that  the  com- 
putation of  time  should  be  so  made  as  to  protect  a  right  and 
prevent  a  forfeiture,  if  this  can  be  done  without  violating  a  clear 
intention  or  a  positive  provision:  Bigelow  v.  Willson,  1  Pick. 
485. 

We  had  supposed  that  in  this  state  at  least,  the  case  of  Sanda 
V.  Lyon,  following  the  case  of  Avery  v.  Stewart,  2  Conn.  69  [7 
Am.  Dec.  240],  had  settled  the  true  rule,  that  not  only  mercan- 
tile contracts,  such  as  bills  of  exchange,  promissory  notes,  poli- 
cies of  insurance,  etc. ,  as  well  as  wills  and  all  other  instruments, 
are  so  to  be  understood,  as  that  the  day  of  the  date,  or  the  day 
of  the  act  from  which  a  future  time  is  to  be  ascertained,  is  to  be 
excluded  from  the  calculation;  although  there  may  be  some 
earlier  cases  elsewhere  suggesting  a  different  rule;  as  Arnold  v. 
United  States,  9  Cranch,  104;  Pearpoird  v.  Graham,  4  Wash.  C. 
C.  232.  So  also  we  are  satisfied  that  the  modem  cases  in 
this  country  have  adopted  the  same  rule  in  the  construction  of 
statutes,  and  as  governing  all  proceedings  under  them,  as  in 
cases  like  the  one  now  before  us;  thus  establishing  uniformity, 
where  diversity  of  computation  was  both  unnecessary  and  per^ 
plexing;  unless  perhaps  in  some  few  instances  in  which  long 
usage  may  have  been  different:  Ex  parte  Dean,  2  Cow.  605  [14 
Am.  Dec.  521];  Homan  v.  Liswell,  6  Id.  669;  Hyer  v.  VanvaUoen' 
burgh,  8  Id.  260;  Bigelow  v.  WUlson,  1  Pick.  485;  Wiggin  v.  PeterSf 
1  Mete.  127;  Cornell  v.  Moulton,  3  Denio,  12;  Windsor  v.  China^ 
4  Greenl.  298;  Blake  v.  CrowinsUeld,  9  N.  H.  304;  1  Chit.  Gen. 
Pr.  765,  774,  and  the  cases  there  cited. 

We  are  well  satisfied,  therefore,  that  a  presentation  of  this  claim 
on  the  fourteenth  day  of  June  was  a  compliance  with  the  order  oi 
the  court  of  probate;  and  that  the  charge  to  the  jury  was  right. 
But  by  reason  of  the  rejection  of  the  evidence  before  noticed,  a 
majpriiy  of  the  court  advise  a  new  trial. 

Storbs  and  Hinman,  JJ.  ,  concurred  in  this  opinion  throughout 
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Wattb  and  Ellswobth,  JJ.,  dissented  on  the  first  point,  bat 
concurred  on  the  last. 

New  trial  to  be  granted. 


Impeachino  Witness  mat  be  Asked  on  CBOSs-iZAMiNATiotr  from  whom 
he  heard  of  the  general  character  of  the  impeached  witness:  PhUlipB  v.  King* 
JUld,  36  Am.  Dec.  760;  People  v.  Mather,  21  Id.  122;  Stale  v.  MiOer,  71  Ma 
91,  citing  the  principal  case. 

Rule  fos^ompctino  Time  is  to  Exclude  the  Fisst  Dat:  BUtckman  v. 
Nearing,  43  Conn.  59;  Bemie  v.  Leonard,  118  Mass.  608;  Warren  v,  Slade,  2S 
Mich.  6,  all  citing  the  principal  case. 

Time,  how  Computed  Genxkallt:  See  8mUh  v.  CasgUy,  48  Am.  Dec.  42D; 
Jones  V.  Planters*  Bank,  42  Id.  471,  note  474,  where  other  cases  are  coUeoted. 


Phalen  et  al.  v.  Glabe  et  al. 

[19  OoioaoncuT,  421.] 

Whesb  PLAiNTinr  Requibes  Any  Aid  tbom  Illegal  Teansaotion  to  es- 
tahlish  his  demand,  he  mnst  fail;  but  if  the  cause  of  action  be  uncon- 
nected with  the  illegal  act,  and  is  founded  upon  a  distinct  and  collateral 
consideration,  it  will  not  be  affected  by  his  former  nnlawfal  conduct. 

OouBTs  OP  Equity  Consideb  Statutes  op  Limitations  Obuoatort  upon 
them,  when  they  are  called  upon  to  enforce  rights  merely  legal;  but 
where  a  party  has,  by  his  own  fraudulent  acts  and  representations, 
allayed  all  reasonable  suspicion  of  his  original  fraud,  and  thus  attempted 
to  obtain  aji  unconscientious  advantage  by  the  lapse  of  time,  he  will  not 
be  allowed  to  avail  himself  of  the  defense  of  the  statute,  in  a  court  of 
equity. 

Bill  in  chancery,  seeking  to  recover  from  the  defendants  a 
Bom  of  money  paid  to  them,  or  one  of  them,  on  a  lottery  ticket. 
The  bill  alleged  that  the  plaintiffs  were  the  owners  of  a  lottery 
in  Bhode  Island,  duly  authorized  by  the  legislature  of  that  state; 
that  they  employed  defendant  Clark,  in  the  city  of  Hartford,  to 
sell  their  tickets,  and  for  that  purpose  from  time  to  time  sent 
him  tickets,  and  among  them  the  ticket  in  question;  that  Clark 
sold  tickets,  and  made  daily  returns  to  ProTidence  of  the  num- 
ber of  tickets  sold  by  him  during  the  preceding  day  at  his 
agency  at  Hartford;  that  the  drawing  of  said  lottery  took  place 
at  ProTidenoe  on  Saturday,  the  sixteenth  day  of  January,  1841; 
that  at  and  about  the  time  of  such  drawing,  the  course  of  the 
mails  between  Hartford  and  Providence  was  such  that  letters 
deposited  in  the  post-office  at  Hartford,  immediately  after  the 
close  of  the  sales  on  every  day  of  the  week  except  Saturday, 
would  be  transmitted  to  Providence  on  the  following  day;  but 
as  no  mail  was  dispatched  on  Sandays,Jetter8  deposited  in  the 
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post-office,  after  the  close  of  the  sales  on  Saturday  evening,  were 
not  transmitted  any  sooner  than  those  that  were  deposited  on 
the  evening  of  the  following  day;  that  by  reason  of  this  fact  it 
had  become  the  usage  of  defendant  Clark,  as  he  represented  to 
the  plaintiffs,  to  deposit  in  the  post-office  on  Sunday  evening, 
instead  of  on  Saturday  evening,  a  list  of  the  tickets  remaining 
unsold  in  his  hands,  at  the  close  of  the  sales  on  Saturday  even- 
ing, and  the  plaintiffs  were  accustomed  to  receive  and  confide  in 
the  returns  so  made  by  Clark,  without  any  suspicion  on  their 
part  of  any  fraudulent  designs  on  his  part;  that  Clark,  with 
intent  to  deceive  and  defraud  the  plaintiffs,  secretly  and  fraud- 
ulently combined  with  defendant  Pinney  for  that  purpose;  that 
it  was,  in  pursuance  of  this  design,  arranged  between  them,  that 
Pinney  should  proceed  to  Providence  and  attend  the  drawing  of 
the  lottery,  and  should  return  with  great  speed  to  Hartford  and 
inform  Clark,  so  that  he  might  be  enabled  thereby  to  appropri- 
ate to  his  own  use  the  unsold  tickets  in  his  possession  that  were 
thus  ascertained  to  have  drawn  prizes  of  magnitude;  that  in 
pursuance  of  this  arrangement,  Clark,  on  the  eighteenth  day  of 
January,  1841,  returned  a  sale  of  the  ticket  in  question,  which 
had  drawn  a  prize  of  thirty  thousand  dollars,  as  having  been 
made  at  his  agency  on  the  preceding  Saturday  to  said  Pinney; 
that  plaintiffs  received  this  return,  and  believing  it  to  be  true, 
paid  the  prize  to  said  Pinney.  The  bill  then  charges  that  this 
ticket  was  not  really  sold  by  Clark  on  Saturday,  but  remained 
the  property  of  the  plaintiffs  in  his  hands;  and  that  Pinney 
never  really  owned  it,  but  held  and  presented  it  for  payment  for 
the  benefit  of  Clark.  The  bill  also  alleges  that  the  defendants 
carefully  and  fraudulently  concealed  all  knowledge  of  the  above- 
mentioned  matters  from  the  plaintiffs,  who  were  thereby  kept  in 
entire  ignorance  thereof,  until  about  the  thirteenth  of  May,  1847; 
and  that  plaintiffs  are  remediless  at  law,  and  can  not  have  ade- 
quate relief,  save  in  a  court  of  equity.  The  superior  court  held 
the  bill  insufficient  on  demurrer,  and  rendered  judgment  for  the 
defendants;  and  the  plaintiffs,  by  motion  in  error,  then  brought 
the  case  to  this  court  for  revision. 

Baldvnn  and  Toucey,  for  the  plaintiffs. 

Hungerford  and  T,  G.  Perbins,  for  the  defendants. 

.  By  Court,  Chubch,  C.  J.  The  allegations  in  this  bill,  ad* 
mitted  by  the  demurrer  to  be  true,  for  the  present  purpose^ 
disclose  an  aggravated  fraud  on  the  part  of  the  defendants,, 
resulting  in  an  injuiy  to  the  plaintiffs,  of  no  ordinary  amount. 
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The  first  point  of  defense  is,  that,  notwithstanding  this  concur- 
rence of  wrong  and  injury,  there  is  no  remedy  proTided,  at  least 
in  a  court  of  equiiy;  and  is  based  upon  the  claim  that  the 
ground  of  recovery  has  its  origin  in  an  illegal  transaction — 
a  violation  of  the  law — ^in  which  the  plaintiffs  took  part. 

The  difSculty  in  this  part  of  the  case  is  not  so  much  to 
determine  what  the  true  principle  applicable  to  this  subject  is, 
as  to  determine  its  application  to  the  facts  alleged  in  the  bill. 
We  suppose  it  to  be  a  well-settled  doctrine  that,  if  a  plaintiff  re- 
quires any  aid  from  an  illegal  transaction  to  establish  his 
demand,  he  can  not  recover  it;  or  in  other  words,  if  he  is 
unable  to  support  it,  without  relying  upon  an  unlawful  agree- 
ment between  himself  and  the  defendant,  he  must  fail.  But  if 
the  parties  have  been  engaged  in  business,  either  malum  in  se 
or  merely  prohibited  by  law;  yet  if  the  cause  of  action  be  uncon- 
nected with  the  illegal  act,  and  is  founded  upon  a  distinct  and 
collateral  consideration,  it  will  not  be  affected  by  their  former 
unlawful  conduct:  Booth  v.  Hodgson,  6  T.  B.  405;  Ex  parte 
Bell,  1  Mau.  &  Sel.  752;  Simpson  v.  BUm,  7  Taunt.  246;  S.  C, 
2  Eng.  Com.  L.  346;  Fivaz  v.  NichoUs,  2  Man.  O.  &  S.  501, 
513;  S.  C,  52  Eng.  Com.  L.  500,  511;  BarOe  v.  Coleman,  4 
Pet.  184;  FaUcney  v.  Beynotia,  4  Burr.  2069;  Armstrong  v.  Toler, 
11  Wheat.  258. 

The  lottery  from  which  the  ticket  in  question  was  issued  was 
legally  granted  by  the  legislature  of  Bhode  Island;  and  the 
defendant,  Clark,  was  constituted  by  the  plaintiffs,  the  managers, 
their  agent  for  the  sale  of  tickets.  Clark  resided  in  Hartford, 
in  this  state;  and  this  ticket  with  others  remained  in  his  hands 
unsold,  after  the  drawing  of  the  lottery,  and  was  then  the 
property  of  the  plaintiffs.  Subsequentiy  to  all  this,  and  while  the 
ticket  remained  in  the  hands  of  Clark,  not  as  the  plaintiffs' 
agent  to  sell,  but  as  a  mere  depositary  to  return  on  demand, 
the  transaction  took  place,  of  which  the  plaintiffs  complain. 
The  bill  does  not  expressly  allege,  nor  is  it  necessarily  to  be 
inferred  from  it,  that  Clark  actually  sold  or  offered  to  sell  any 
tickets  in  this  lottery;  or  that  it  was  intended  he  should  offer 
them  for  sale  in  this  state,  and  thereby  violate  any  law  of  the 
state.  But  yielding  the  contrary  to  the  claim  of  the  defendants, 
and  granting  that  the  plaintiffs,  by  constituting  Clark  their 
agent  in  this  state,  had  violated  the  statutes  of  the  state  pro- 
hibiting lotteries  and  the  sale  of  foreign  lottery  tickets;  a 
majority  of  the  court  are  not  persuaded  that  for  this  cause  the 
plaintiffs  are  without  remedy. 
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Clark  was  only  an  agent  of  the  plaintiflfs  to  sell  tickets  in 
a  lottery  to  be  drawn.  His  powers  were  necessarily  restricted 
to  this;  and  as  soon  as  the  drawing  was  completed,  his  powers 
ceased,  and  his  agency  as  completely  terminated,  as  if  destroyed 
by  an  express  revocation.  If  there  had  been  any  illegal  con- 
nection between  the  plaintiffs  and  Clark  before,  now  it  ceased, 
and  a  new  relation  existed.  The  plaintiffs  had  forfeited  no  right 
of  property  in  the  nnsold  tickets,  and  Clark  had  acquired  none: 
they  were  only  a  deposit  in  his  hands.  It  was  under  this  new 
relation,  that  the  acts  were  committed,  which  are  complained  of, 
in  this  bill,  as  fraudulent.  The  fraudulent  conspiracy  between 
Clark  and  the  Pinneys,  was  entirely  independent  of  any  statute 
provisions  in  this  state,  regarding  the  sale  of  foreign  tickets; 
and  the  fraudulent  conduct  of  these  parties,  resulting  from  the 
combination,  and  producing  the  serious  injury  charged,  was 
perpetrated  in  Bhode  Island,  whose  laws  did  not  condemn,  but 
sanctioned,  everything  which  been  done  by  the  plaintiffis.  Sup* 
pose  Clark  had  used  the  ticket  for  any  other  unlawful  purpose 
affecting  the  plaintiffs;  as  if  by  a  forgery,  he  had  so  altered  it, 
as  to  resemble  a  ticket  in  some  other  class  of  the  same  lottery, 
and  in  this  way  had  abstracted  money  from  the  plaintiffs,  would 
the  law  deny  a  remedy?  We  think  not.  Indeed,  we  see  no 
necessary  connection  between  the  original  agency  of  Clark  as 
the  plaintiffs'  lottery  broker,  and  the  subsequent  frauds  of  Clark 
and  the  other  defendants,  by  which  this  large  amount  of  mon^ 
has  been  fraudulently  obtained. 

We  do  not  admit  the  claim  of  the  defendants,  that  this  bill 
can  not  be  sustained,  without  proving  and  relying  upon  what  is 
claimed  to  be  the  original  illegality  of  Clark's  agency,  apparent 
from  the  allegations  in  the  bill.  Such  allegations  were  made, 
as  is  often  done  in  common-law  pleadings,  only  as  inducement, 
or  an  historical  introduction  to  the  material  and  traversable  parts 
of  the  bill. 

2.  A  further  objection  to  this  proceeding  is,  that  the  remedy 
at  law  is  adequate  by  an  action  of  indebitatiis  aasumpsU.  There 
is  no  doubt  but  such  an  action  could  have  been  sustained  in  a 
case  like  this;  but  from  this  it  can  not  be  assumed  that  a  court 
of  law  would  have  exclusive  jurisdiction.  Fraud  here  lies  at 
the  foundation;  it  is  the  ground  of  complaint,  and  the  plaintiffs 
seek  relief  from  its  effects.  Lord  Hardwicke  has  said  that  a 
court  of  equity  has  undoubted  jurisdiction  to  relieve  against 
every  species  of  fraud.  Chancellor  Kent,  too,  lays  it  down  as 
a  principle  that  fraud  and  damage,  coupled  together,  will  entitle 
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the  injured  partj  to  relief  in  any  court  of  justice.  The  leading 
case  of  Booth  y.  Lord  Warrington,  4  Bro.  P.  C.  163,  Toml.  ed., 
in  this  feature,  can  not  T^ell  be  distinguished  from  the  present: 
Evans  v.  BickneU,  6  Ves.  174;  Bacon  v.  Bronson,  7  Johns.  Ch. 
194  [11  Am.  Dea  449];  1  Story's  Eq.  195.  But  if  a  case  sounds 
in  damages  merely,  a  court  of  equity  can  not  often  have  occasion 
to  interfere:  Bussel  v.  Clarifs  Ex'rs,  7  Cranch,  69;  Hardwick  v. 
Forbes'  AdmW,  1  Bibb,  212. 

In  the  present  case,  the  plaintiffs  claim  that  the  reasons  are 
imperatiye  why  this  court  should  perform  its  legitimate  duty  in 
relieying  against  the  fraud  charged.  The  bill  alleges  that  the 
defendants  carefully  and  fraudulently  concealed  all  knowledge 
of  the  truth  of  the  facts  complained  of,  from  the  plaintiffs,  for  a 
period  of  more  than  six  years,  wherel^  the  statute  of  limitations, 
by  their  fraud,  bars  a  recovery  in  a  court  of  law. 

We  forbear  to  determine  the  question  whether  an  action  at 
law  under  such  circumstances  would  be  barred  or  not;  being 
aware  of  the  conflicting  opinions  expressed  on  this  subject,  and 
especially  of  the  adjudged  cases  in  the  state  of  New  York:  TroM'p 
T.  Smith's  Eafrs,  20  Johns.  33;  Leonard  v.  Pitney,  5  Wend.  30; 
AOen  V.  Male,  17  Id.  202;  Humbert  y.  Trinity  Church,  24  Id.  587. 
These  cases  have  proceeded  upon  the  ground  that,  as  fraud  is 
not  among  the  saving  exceptions  of  statutes  of  limitation,  a 
court  of  law  can  not  regard  it  as  such,  and  must,  therefore, 
disregard  a  replication  of  fraud  made  to  a  plea  of  the  statute. 
With  such  a  weight  of  authority  sustaining  that  principle,  we 
can  not  with  propriety  turn  the  plaintiffs  round  to  a  court  of 
law,  to  try  the  experiment  of  a  remedy  there;  and  especially  aa 
fhe  defendants  do  not  admit  that  any  such  replication  to  a  plea 
of  the  statute  of  limitation  would  be  available. 

The  question,  therefore,  for  us,  must  be,  Are  the  facts  alleged 
in  this  bill  sufficient  to  justify  this  court  in  affording  the  relief 
prayed  for,  notwithstanding  the  lapse  of  time?  Or,  under 
what  circumstances  will  a  court  of  equity  disregard  the  statutes 
of  limitation  ?  These  statutes  do  not,  in  terms,  extend  to  any 
but  actions  or  proceedings  at  law;  and  generally,  the  particular 
forms  of  action  to  which  they  apply  are  specified.  In  analogy 
to  these,  courts  of  equity  often  act,  and  especially  in  cases 
where  lapse  of  time  will  be  productive  of  the  same  evils  in  the 
application  of  equitable  as  of  legal  remedies.  And  furthermore, 
courts  of  equity  consider  these  statutes  as  obligatory  upon 
them,  when  they  are  called  upon  to  enforce  only  legal  rights,  as 
otherwise,  their  effect  would  be  eluded  by  a  mere  change  of 
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forum:  Droup  v.  Smith's  EofrSy  20  Johns.  83;  MmendoffY.  j?by- 
lor,  10  Wheat.  152;  Cholmondeley  v.  ClirUon  et  al.,2  Jao.  &  W. 
1;  EooseveU  v.  Mark,  6  Johns.  Ch.  266. 

While  we  concede  the  full  efiFect  of  the  foregoing  principles, 
we  deny  their  application,  by  courts  of  equiiy»  to  cases  of  fraud 
like  the  present — cases  where  a  defendant,  by  his  own  fraud*  ■ 

ulent  acts  and  representations,  has  allayed  all  reasonable  sus- 
picion of  his  original  fraud,  and  thus  attempted  to  obtain  an 
unconscientious  advantage  by  a  lapse  of  time.  To  yield  such 
advantage  to  a  defendant  would  be  to  disregard  the  most  prom- 
inent ground  of  equitable  jurisdiction,  and  tp  permit  the  hands 
of  that  court  to  become  bound,  by  the  very  fraud  against  which 
it  ought  to  afford  relief.  We  do  not  say,  nor  do  we  intend  to 
admit,  that  a  court  of  equity  has  jurisdiction  because  a  remedy 
at  law  has  been  lost  by  the  running  of  the  statute  of  limitations;  * 

or  by  reason  alone  that  a  party  has  remained  too  long  ignorant 
of  his  rights;  but  we  believe,  from  authorities,  and  more  than 
all,  from  the  weight  of  moral  and  equitable  principles,  that  the 
fraud  of  the  defendants,  as  set  forth  in  this  bill,  ought  to  de- 
prive them  of  the  aid  of  the  statute,  especially  in  a  court  of 
equity. 

If  the  legal  title  to  my  estate  be  endangered,  or  even  if  a  cloud 
be  thrown  over  it,  by  the  fraud  of  another,  no  one  denies  the 
power  of  a  court  of  equity  to  give  me  relief:  and  if  the  rights 
which  I  have  to  a  legal  remedy  to  establish  such  title,  be  de- 
feated, by  a  like  fraud,  is  not  the  principle  the  same?  It  is  an 
ordinary  branch  of  equity  power  to  enjoin  a  party  from  prose-  j 

cuting  or  defending,  in  consequence  of  an  unconscientious  advan-  i 

tage  obtained  over  his  adversary,  either  by  fraud,  accident,  or 
mistake.  The  direct  effect  of  this  bill,  is  but  enforcing  the  same 
principle,  in  a  different  form.  It  is  but  saying  to  these  de- 
fendants. You  shall  not  shield  yourselves  behind  the  statute  of 
limitations,  where  your  own  fraud  has  placed  you:  Eden  on  In- 
junctions, 14;  CarringUm  v.  HoUabird,  19  Conn.  84. 

A  review  of  some  of  the  cases  decided  both  in  England 
and  in  this  country,  we  think,  will  sustain  the  doctrine  we 
advance.  As  early  as  the  year  1714,  the  principle  was  en- 
forced in  the  highest  court  of  England,  in  the  case  of  Booth  v. 
Lord  Warrington,  4  Bro.  P.  C.  163,  before  referred  to.  That 
was  a  case,  in  which,  by  the  fraudulent  representations  of  the 
defendant,  the  plaintiff  had  been  induced  to  believe,  that  at  his 
request  the  defendant  had  paid,  or  was  bound  to  pay,  a  large 
sum  of  money,  to  procure  for  him  a  marriage  with  a  lady  of  for* 
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tune.  The  marriage  took  effect;  and  the  plaintiff,  led  by  the 
continuous  misrepresentationB  of  the  defendant,  paid  to  him  the 
money  stipulated.  Nine  years  afterwards,  the  original  fraud  and 
subsequent  management  to  delude  the  plaintiff,  was  discovered; 
and  then  it  was  ascertained,  that  the  defendant  had  neither  paid, 
nor  was  bound  to  pay,  a  farthing,  on  account  of  the  marriage. 
The  plaintiff  then  exhibited  his  bill  in  chancery,  to  have  the 
money,  thus  fraudulently  obtained  from  him,  restored.  The  de- 
fendant pleaded  the  statute  of  limitations;  and  the  questions 
propounded  for  argument  were:  1.  Whether  an  action  at  law 
cotdd  be  maintained  to  recover  damages  for  this  fraud?  2.  If 
it  could,  at  what  time  did  the  cause  of  action  accrue?  8. 
Whether,  supposing  the  fraud  had  not  been  discovered,  until 
after  the  expiration  of  six  years  from  the  accruing  of  the  cause 
of  action,  a  court  of  equity,  after  that  time,  could  give  relief  t 
And  upon  the  argument,  the  bill  was  sustained,  and  the  doc- 
trine claimed  by  the  plaintiffs  here  recognized.  That  case  has 
since  been  cited  with  approbation,  by  jurists  and  by  courts:  2 
Story's  Eq.  739;  Sherwood  v.  Sntlon,  5  l^son,  143.  Lord  Bedes- 
dale,  in  the  case  of  Bond  v.  Hopkins,  1  Sch.  &  Lef .  429,  declared, 
that  where  a  title  exists  at  law  and  in  conscience,  and  the  effect- 
ual exertion  of  it  at  law  is  unconscientiously  obstructed,  relief 
should  be  given  in  equity.  And  the  same  judge,  in  Hovenden 
V.  Lord  Annesley,  2  Id.  634,  says,  "  that  the  reason  why  the 
statutes  of  limitation,  in  case  of  the  defendant's  fraud,  ought  not 
to  prevail  in  a  court  of  equity,  is,  that  the  conscience  of  the 
party,  being  so  affected,  he  ought  not  to  be  allowed  to  avail  him- 
self of  the  length  of  time." 

In  Cholmondeley  v.  Clinton,  2  Jac.  &  W.  141,  it  was  holden,  that, 
in  case  of  an  equitable  estate,  "  the  statute  of  limitations  would 
be  a  bar  when  there  has  been  no  fraud;"  and  in  Droup  v.  Smith's 
Eafrs,  20  Johns.  47,  Spencer,  C.  J.,  says,  in  allusion  to  the 
before-mentioned  doctrine  of  Lord  Bedesdale:  **  This  is  very 
intelligible  and  sound  doctrine,  in  a  court  of  equity;"  and  that 
courts  of  equity  are  perfectly  right  in  saying,  **  that  a  party  can 
not  in  good  conscience  avail  himself  of  the  statute,  when  by  hia 
own  fraud,  he  had  prevented  the  other  party  from  coming  to  a 
knowledge  of  his  rights."  In  the  case  of  Sherwood  v.  Sutton,  6 
Mason,  143,  the  same  doctrine  is  very  distincUy  and  fully  recog*- 
nized,  and  is  said  to  apply,  as  well  to  cases  in  which  the  juris- 
diction of  courts  of  law  and  equity  is  concurrent,  as  to  such  as 
are  exclusively  of  equitable  cognizance.  The  supreme  court  of 
the  United  States,  in  3Iichoud  v.  Girod  ei  ah,  4  How.  661,  in  dis- 
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cussing  this  subject,  say: ''  In  a  case  of  actual  fraud,  we  believe 
no  case  can  be  found  in  the  books,  in  which  a  court  of  equity 
has  refused  to  give  relief,  in  the  life-time  of  either  of  the  parties 
upon  whom  the  fraud  is  proved."  The  First  MdssachuselU 
Turnpike  Co,  v.  Field,  3  Mass.  201  [3  Am.  Dec.  124],  was  an 
early  and  well-considered  case,  and  has  been  noticed  and  ap- 
proved, by  many  other  cases  in  this  country,  in  which  the  chief 
justice  says:  ''If  this  knowledge  is  fraudulently  concealed  from 
the  plaintiff,  by  the  defendant,  we  should  violate  a  sound  prin- 
ciple of  law,  if  we  permitted  the  defendant  to  avail  himself  of 
his  own  fraud."  To  the  same  effect  are  the  cases  of  Homer  v. 
Fish,  1  Pick.  436  [11  Am.  Dec.  218];  Welles  v.  Fish,  3  Id.  74; 
Jones  V.  Conoway,  4  Yeates,  109;  Bishop  v.  Little,  3  Greenl. 
405.  These  were  actions  at  law,  in  which  fraud  was  replied  to 
pleas  of  the  statute  of  limitations;  and  if  we  should  disregard 
them  as  governing  authorities  in  a  court  of  law,  as  has  been 
done  in  the  courts  of  the  state  of  New  York;  yet  we  can  not 
disregard  the  great  principles  of  equity  contained  in  them,  and 
which  it  is  the  clear  duty  of  a  court  of  equity  to  apply  and 
enforce. 

Elementary  writers  of  acknowledged  authority,  have  recog- 
nized this  doctrine  as  the  settled  law:  2  Story's  Eq.  738;  2  Sw. 
Dig.  233;  Fonbl.  Eq.  262,  in  notis ;  1  Daniell's  Ch.  PL  &  Pr. 
611;  2  Id.  736;  2  Greenl.  Ev.  448.  We  perceive  no  good  rea- 
son why  this  principle  should  be  discarded  by  courts  of  equity, 
when  acting  on  subjects  of  which  courts  of  law  might  have  a 
concurrent  jurisdiction;  because,  as  is  said  by  Story,  J.,  in  the 
before-cited  case  of  Sherwood  v.  Sutton,  **  cases  of  fraud  form  an 
implied  exception,  to  be  acted  upon  by  courts  of  law  and  equity, 
according  to  the  nature  of  their  respective  jurisdictions."  And 
this  is  aptly  elucidated  by  a  case  put  by  Chitty  in  1  Chit.  G,  P. 
776:  "  Thus,  suppose  more  than  six  years  have  elapsed  since  a 
bill  of  exchange  became  due,  and  it  has  been  lost,  and  there- 
fore relief  is  sought  in  a  court  of  equity;  the  statute  of  limita- 
tions would  be  a  bar  there,  as  much  as  in  a  court  of  law,  unless 
there  were  some  circumstances  of  fraud,  justifying  an  excep- 
tion." Such  an  exception,  we  think,  is  entirely  justified  in  the 
present  case.  We  have  seen  no  judicial  opinion,  anywhere  ex- 
pressed, adverse  to  these  views,  except  that  of  Justice  Cpwen, 
in  Humbert  v.  Trinity  Church,  24  Wend.  687,  in  vtrhich  he  insists, 
if  a  court  of  equity  acts  concurrently  with  a  court  of  law,  that 
in  such  court,  the  statute  of  limitations  is  a  good  defense,  al- 
though pleaded  in  protection  of  fraud.     It  does  not  appear,  tliat 
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any  other  member  of  the  court  entertained  the  same  Tiews. 
And  it  must  strike  the  moral  sense  strangely,  as  it  seems  to  us, 
if  it  be  true,  as  was  said  by  Spencer,  C.  J.,  "  that  a  party  can 
not,  in  good  conscience,  avail  himself  of  the  statute  of  limita- 
tions in  a  court  of  equity,  when,  by  his  own  fraud,  he  has  pre- 
vented the  other  pariy  from  coming  to  a  knowledge  of  his  rights," 
if  the  same  court  will  allow  conscience  to  be  perverted,  if  it 
BO  happen,  that  a  court  of  law  can  act  concurrently  on  the  same 
subject!  Or,  in  other  words,  if  such  court  must  say,  we  will 
defeat  and  restrain  fraud,  if  it  come  to  pervert  equitable  inter- 
ests alone;  but  if  it  be  practiced  to  subvert  rights  which  are 
both  equitable  and  legal,  we  will  not  interpose  1 

A  majority  of  the  court  are  of  opinion,  that  the  bill  is  Biiffi« 
dent. 

In  this  opinion  Wutb,  Stobbs,  and  Hxhxaji,  JJ.,  ooncnrred* 

Ellbwobth,  J.,  delivered  a  dissenting  opinion. 

Judgment  reversed. 

Pabtt  Who  has  to  Rblt  on  Iixioal  Cont&act  or  TaAiituonoN  oaa 
not  recover:  Hooker  v.  Vandewater,  47  Am.  Dec.  258;  WM  v.  Fulekirt,  40 
Id.  419;  Chramer's  Curator  v.  Carraby*8  En^r,  36  Id.  608,  note  613;  Boyd  v. 
Barclay,  34  Id.  762,  note  765,  where  this  anbject  ib  dieouflsed  at  length; 
Finn  v.  Ihnahue,  35  Conn.  219;  Chregg  v.  Wyman^  4  Gnah.  328,  the  last  two 
citing  the  principal  case. 

Statutes  or  Limitations  in  Oubts  or  Equitt:  See  SmUie  v.  Bijle,  44 
Am.  Dec.  156,  note  159,  where  other  cases  are  referred  to.  The  prindpaL 
cue  is  cited  in  WUmerding  v.  Rtua,  33  Conn.  77,  to  the  point  that  in  a  conrt 
of  equity  the  statute  of  limitations  is  not  allowed  to  protect  a  party  who^ 
has  concealed  a  fraud;  and  in  Marlm  v.  Smith,  1  Dill.  96;  S.  C,  4  Kat  Bank.. 
B/dg.  85,  to  the  point  that  fraud  must  be  secret  or  concealed  to  prevent  the^ 
tar  of  the  statute  from  running. 

Tax  FBiNOiPAL  CASS  IS  ALSO  ciTXD  in  Boiehr  V.  Wolf,  ^9  ^-  ^74»  to  the 
point  that  where  both  parties  are  in  ddicto,  in  reference  to  an  illegal  act,  it 
does  not  always  follow  that  they  are  tn  paari  ddicto. 


BntGE  V.  Gabdneb. 

[19  Ck>inrB0xxcUT,  607.] 

Wbxbb  PiiAiNTmr,  bt  his  own  Misconduct  or  Want  or  Obdinabt 
Caikx,  essentially  contributes  to  produce  an  injury  to  himself,  he  can  not 
recover,  although  the  defendant  has  been  guilty  of  culpable  fault  or 
negligence,  imless  his  act  was  wanton  and  intentional. 

QuxsnoN  whzthkr  Child  wrrHOur  Judomsnt  or  Discretion  can  rji 
OcTiLTT  of  such  contributory  negligence  as  will  defeat  his  recovery,  may 
be  properly  left  to  the  jury,  with  the  circumstances  attending  the  case. 
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Action  on  the  case.  The  court  charged  the  jury  that  the 
defendant  was  liable  in  this  action,  unless  they  should  find  that 
the  plaintiff,  by  taking  hold  of  and  shaking  the  gate,  and  caus- 
ing it  to  fall,  was  guilty  of  negligence  or  misbehaTior,  or  the 
want  of  proper  care  and  caution;  and  that  in  determining  this 
question,  it  was  proper  for,  and  the  duty  of,  the  jury  to  take 
into  consideration  the  age  and  condition  of  the  plaintiff,  and 
whether  his  conduct  was  the  result  of  any  fault  or  negligence 
on  his  part,  or  of  childish  instinct  and  thoughtlessness.  The 
juiy  found  for  the  plaintiff,  and  the  defendant  moved  for  a  new 
trial  for  misdirection.    The  other  facts  appear  from  the  opinion. 

J.  H,  Hubbard  and  G.  H.  EoUister,  in  support  of  the  motion. 

Seymour  and  F.  Bacon,  contra. 

By  Court,  Chttbch,  C.  J.  This  action  was  brought  against 
the  defendant  for  negligently  placing  and  leaving  a  heavy  gate^ 
so  that  the  plaintiff,  a  child  under  the  age  of  seveik  years,  was 
severely  injured,  by  its  falling  upon  him,  and  breaking  his  leg. 
It  was  agreed  that  the  gate  was  erected,  by  the  defendant,  upon 
his  own  land;  and  he  denied  any  negligence.  But  he  claimed, 
if  he  had  been  in  fault,  that  the  falling  of  the  gate  and  the  in- 
jury of  the  plaintiff  were  caused  by  the  wrongful  and  negligent 
conduct  of  the  plaintiff  himself,  by  shaking  and  pulling  the 
gate,  without  any  necessity,  and  by  an  act  of  trespass  on  his 
part. 

The  principle  is  well  settled,  that  although  a  defendant  has 
"been  guilty  of  culpable  fault  or  negligence,  producing  an  injury, 
^et  if  his  act  was  not  wanton  and  intentional;  and  if  the  plaint- 
iff by  his  own  misconduct,  or  neglect  amounting  to  the  want  of 
ordinary  care,  essentially  contributed  to  produce  the  result,  he 
can  not  recover:  Vanderplank  v.  Miller,  1  Moo.  &  M.  169;  S.  C, 
22  Eng.  Com.  L.  498;  Pluckwell  v.  Wilson,  5  Car.  &  P.  375; 
S.  C,  24  Eng.  Com.  L.  368;  Luxford  v.  Large,  5  Car.  &  P.  421; 
S.  C,  24  Eng.  Com.  L.  391;  Williams  v.  Holland,  6  Car.  A  P. 
23;  S.  C,  25  Eng.  Com.  L.  261;  Woolf  v.  Beard,  8  Car.  &  P. 
373;  S.  C,  34  Eng.  Com.  L.  435;  2  Stephens  N.  P.  10,  18; 
Lynch  v.  Nurdin,  1  Ad.  &  E.  (N.  S.)  29;  S.  C,  41  Eng.  Com.  L. 
422;  Rathbun  v.  Payne,  19  Wend.  399;  Beers  v.  Housaionuc  R.  B. 
Co. ,  19  Conn.  566.  It  therefore  became  a  question  very  material 
in  this  case,  whether  the  plaintiff  could  be  truly  said  to  have 
been  guilty  of  negligence,  or  such  a  degree  of  it  as  that  the  de- 
fendant could  legally  avail  himself  of  it,  in  his  defense.  The 
plaintiff  was  a  child,  without  judgment  or  discretion;  and  it 
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"was  submitted  to  the  jury  to  say,  whether  such  a  child  ought 
to  be  chargeable  with  fault  so  as  to  defeat  his  recovery;  or 
whether  or  not  the  acts  done  by  him  were  not  rather  the  result  of 
childish  instinct,  which  the  defendant  might  easily  have  fore- 
seen. It  might  perhaps  have  been  going  too  far,  for  the  court 
to  have  said,  as  a  matter  of  law,  that  a  child  of  this  age  could 
not  be  so  blameworthy  as  to  excuse  the  defendant.  We  will 
not  say,  that  such  cases  may  not  be  imagined,  or  may  not  some- 
times occur.  But  it  was  favorable  to  the  defendant,  and  he  can 
not  complain  of  it,  that  the  age  and  condition  of  the  plaintiff, 
connected  with  the  circumstances  of  the  case,  were  put  to  the 
jury,  for  them  to  determine  what  degree  of  fault,  if  any,  was 
imputable  to  the  plaintiff.  It  can  not  be  claimed,  that  the  law 
would  require  the  same  acts  of  caution  and  prudence  in  a  child, 
as  in  a  man.  Very  much  the  same  course  was  taken  by  the 
judge  at  nisiprius,  in  the  case  of  Lynch  v.  Nurdin,  above  cited, 
and  was  approved  by  the  court  of  queen's  bench. 

It  was  said  in  argument,  that  the  plaintiff  was  a  trespasser, 
although  he  was  a  child,  and  as  such  was  responsible  for  the 
civil  consequences  of  his  own  acts  of  trespass.  We  do  not  de« 
dde,  whether,  in  this  case,  the  plaintiff  was  a  trespasser,  or  not. 
There  are  many  acts  deemed  acts  of  trespass  which  involve  civil 
liabilities,  where  there  is  no  fault;  and  on  the  ground,  that  where 
one  of  two  innocent  persons  must  suffer,  he  who  is  the  proximate 
cause  of  the  injury,  must  be  responsible  for  it.  But  this  is  not 
a  case  between  faultless  parties.  The  gross  negligence  of  the 
defendant  is  here  the  cause  of  action;  and  he  alone  is  responsi- 
ble for  the  entire  consequences  of  it,  unless  there  has  been  fault 
on  the  plaintiff's  part. 

There  is  a  class  of  cases,  in  which  defendants  have  been  holden 
responsible  for  their  misconduct,  although  culpable  acts  of  tres- 
pass by  the  plaintiffs  produced  the  consequences;  as  in  the  cases 
of  spring-guns  and  man-traps,  etc. :  Vide  Johnson  v.  Patterson, 
14  Conn.  1  [35  Am.  Dec.  96.]  We  think  this  case  was  properly 
submitted  to  the  jury;  and  that  there  ought  not  to  be  a  new  trial. 

In  this  opinion  the  other  judges  concurred,  except  Watte,  J., 
who  was  absent. 
New  trial  not  to  be  granted. 

CONTBrBUTORT  NbGUOENCE  ON  PaAT  OF  PEBSON  InJUEED  BABS  HIS  RlGHT 

or  Action:  See  Irwin  v.  Spriggy  46  Am,  Dec.  667,  note  671;  Kennard  v.  Bur^ 
ton,  43  Id.  249,  note  255,  where  other  cases  are  collected;  Murphy  v.  Deane, 
101  Mass.  466;  Need  v.  OilleU,  23  Conn.  444;  the  two  last  citing  the  principal 
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The  principal  gabs  is  cited  in  Kerr  v.  Fbrgue,  54  HI.  484;  in  Daniels  ▼. 
Clegigy  28  Mich.  41;  in  IkUey  v.  Norwich  and  W,  R,  B.  Co.,  26  Conn.  599;  in 
Jabell  ▼.  New  TorhandN  H.  R,  R.  Co.,  27  Id.  408,  and  in  RaUroad  Co.  v. 
Stout,  17  Wall.  660,  to  the  point  that  the  age  and  diacretion  of  the  child  in- 
jured are  proper  suhjects  of  inqniry  by  the  jury;  and  in  City  qf  Norwiehv. 
Breed,  30  Conn.  546,  aa  a  caae  in  which  it  was  conceded,  or  not  denied,  that 
the  n^ligenoe  of  the  defendant  rendered  him  liable  unless  he  was  reUered 
by  the  co-operating  misconduct  of  the  plaintiff. 


NOBTHROP'S  EXEOTJTORS  V.   GrA-VES. 

[19  OomnonCDT,  M8.] 

Monet  Paid  bt  One  undeb  Mistake  of  his  Rights  and  his  duty,  which  h% 
was  under  no  legal  or  moral  obligation  to  pay,  and  which  the  recipient 
has  no  right  in  good  conscience  to  retain,  may  be  recovered  back  in  an 
action  of  indebitatua  cuaumpeit,  whether  such  mistake  be  one  of  fact  or  of 
law. 

Monet  Received  bt  Wife  in  Presence  of  hek  Husband,  with  his  consent 
and  subsequent  approval,  and  which  becomes  subject  to  his  disposal,  is^ 
in  legal  effect,  received  by  him. 

Interest  does  not  Accrue  until  Demand  for  repayment  is  made,  where 
money  has  been  paid  under  a  mistake  of  law. 

Assumpsit  for  money  had  and  received,  brought  by  the  plaint- 
iffs as  executors  of  the  last  vdll  of  David  Northrop,  deceased,  to 
recover  back  a  legacy  of  five  hundred  dollars  paid  by  them  to 
the  wife  of  defendant  under  a  mistaken  construction  of  the  vill. 
The  evidence  showed  that  the  defendant,  at  the  time  the  money 
was  paid  to  his  wife,  knew  that  the  plaintiffs  were  not  bound  to 
pay  it.  The  court  charged  the  jury,  that  if  the  plaintifib,  as 
such  executors,  paid  the  legacy,  and,  as  they  supposed,  to  carry 
into  effect  the  directions  of  the  will,  though  the  payment  was 
made  by  reason  of  a  mistaken  construction  of  the  legal  import 
of  the  will;  and  if  they  believed  from  the  evidence  that  the  de- 
fendant hiad  no  moral  or  conscientious  right  to  retain  the  money, 
the  plaintiffs  were  entitled  to  recover.  That  if  the  legacy  v^as 
paid  by  the  plaintiffs  under  a  mistake  of  their  legal  obligation 
and  duty,  as  executors;  and  if  the  money  was  paid  by  them,  and 
received  by  the  wife  of  the  defendant,  with  his  knowledge  and 
consent,  he  knowing  of  the  mistake  of  the  plaintiffs  in  paying  it; 
and  if  he  remained  silent,  without  informing  the  plaintiffs  of 
their  mistake;  and  if  they  believed  that  the  defendant  had  no 
moral  or  conscientious  right  to  retain  the  money,  the  plaintiffs 
had  a  right  to  recover.  That  if  the  plaintiffs  were  entitled  to 
recover,  they  were  entitled  to  recover  the  sum  of  five  hundred 
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dollars,  together  with  interest  from  the  time  the  money  waa 
paid.  The  jury  found  a  verdict  for  the  plaintifb  for  six  hun- 
dred and  ninety-fiye  dollars,  and  the  defendant  moved  for  a 
new  trial  for  a  misdirection.  Other  facts  are  stated  in  the 
opinion. 

DiUton  and  H,  O.  Graves,  in  support  of  the  motion. 

Hawley,  contra. 

By  Court,  Chubch,  C.  J.  In  deciding  this  case,  we  have  not 
supposed  it  necessary  to  examine  very  critically  the  opinions  of 
jurists,  which  have  been  advanced  upon  the  general  question, 
how  far  mistakes  of  law  may  be  relieved  against  in  equity;  nor 
what  is  the  precise  nature  of  the  distinction  made  by  courts  be- 
tween the  effect  of  mistakes  of  law  and  mistakes  of  fact  upon 
the  rights  and  responsibilities  of  parties.  The  questions  raised 
on  this  motion  seem  to  us  to  be  vnthin  limits  more  confined. 
And  yet  we  shall  have  occasion  to  advert  to  some  of  the  cases 
on  this  subject,  and  to  some  of  the  maxims  which  are  supposed 
to  apply  to  it;  such  as  Vclenii  nonJU  injuria;  IgnoranUa  legis  non 
eoDcusai;  and  to  the  maxim  often  in  requisition,  and  generally 
false  in  reality,  that  every  man  is  bound,  and  therefore  '*  pre- 
sumed, to  know  the  law." 

These,  and  all  other  general  doctrines  and  aphorisms,  when 
properly  applied  to  facts  and  in  furtherance  of  justice,  should 
be  carefully  regarded;  but  the  danger  is,  that  they  are  often 
pressed  into  the  service  of  injustice,  by  a  misapplication  of 
their  true  meaning.  It  is  better  to  yield  to  the  force  of  truth 
and  conscience,  than  to  any  reverence  for  maxims. 

In  the  present  case  we  establish  no  new  principle,  nor  depart 
from  any  well-settled  doctrine  of  the  common  law.  We  do  not 
decide  that  money  paid  by  a  mere  mistake  in  point  of  law,  can 
be  recovered  back;  as  if  it  had  been  paid  by  an  infant,  by  a 
feme  covert^  or  by  a  person  after  the  statute  of  limitations  has 
barred  an  action,  or  when  any  other  merely  legal  defense  ex- 
isted against  a  claim  for  the  money  so  paid,  and  which  might  be 
honestly  retained.  But  we  mean  distinctly  to  assert  that,  when 
money  is  paid  by  one  under  a  mistake  of  his  rights  and  his  duty, 
and  which  he  was  under  no  legal  or  moral  obligation  to  pay,  and 
which  the  recipient  has  no  right  in  good  conscience  to  retain,  it 
may  be  recovered  back,  in  an  action  of  indebitatus  assumpsit, 
whether  such  mistake  be  one  of  fact  or  of  law;  and  this  we  in- 
sist may  be  done,  both  upon  the  principle  of  Christian  morals 
and  the  common  law.    And  such  only  was  the  doctrine  of  the 
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charge  to  the  jury  in  the  present  case.  In  such  a  case  as  we 
have  stated,  there  can  be  no  reasonable  presumption  that  a 
gratuity  is  intended;  nor  is  the  maxim  volenti  non  JU  injuria  at 
all  invaded.  The  mind  no  more  assents  to  the  payment  made 
under  a  mistake  of  the  law,  than  if  made  under  a  mistake  of 
the  facts;  the  delusion  is  the  same  in  both  cases;  in  both  alike« 
the  mind  is  influenced  by  false  motives. 

Nor  are  we  here  deciding  a  case  where  the  plaintLSis'  claim  to 
recover  under  a  mere  pretense  that  they  were  ignorant  of  the 
law,  so  much  and  so  strangely  feared  by  Judge  Stoiy  (1  Story's 
Eq.  123,  sec.  Ill),  but  a  case  in  which  the  jury  has  found,  that 
such  mistake  existed  in  truth,  not  in  pretense. 

Nor  is  this  a  case  where  the  parties  have  made  a  compromise  of 
a  claim,  in  view  of  a  legal  doubt  or  uncertainty  as  to  an  asserted 
right,  and  have  taken  their  chances  of  the  result;  but  a  case  in 
which  the  plaintiffs  verily  supposed  they  were  bound  to  pay, 
and  the  defendant,  at  the  same  time,  knew  they  were  not;  and  a 
case  where  the  money  in  good  conscience  as  much  belongs  to 
the  plaintiffs  now,  as  it  did  when  they  had  it  in  possession;  as 
the  juiy,  by  their  verdict,  have  found.  One  would  think,  that 
a  reference  to  adjudged  cases  could  not  be  necessaiy  to  estab- 
lish a  principle  of  natural  justice  so  obvious  as  that  a  right  of 
recovery  must  exist  in  such  a  case,  and  that  what  belongs  to 
one  man  can  not  be  acquired  by  another,  without  the  consent  or 
the  fault  of  the  owner.  But  we  will  briefly  recur  to  the  cases, 
which,  as  we  think,  have  recognized  the  common  law  on  thia 
subject,  and  see  if  the  principle  which  we  have  advanced,  is  not 
asserted  or  recognized,  with  more  or  less  distinctness,  in  all  of 
them. 

The  action  of  indebUatua  asswmpsU  for  the  recovery  of  money 
had  and  received,  and  for  money  paid,  etc.,  is  an  action  of  the 
common  law,  but,  to  a  great  extent,  an  equitable  action,  adopted 
for  the  enforcement  of  many  equitable,  as  well  as  legal  rights. 
And  it  is  a  fundamental  principle  of  this  action,  that  it  lies  for 
the  recovery  of  money,  which,  ex  cequo  ei  bono,  ought  to  be  paid 
over  to  the  plaintiff;  and  that  the  law,  in  case  of  such  equity, 
will  imply  a  promise  to  pay  it:  3  Bl.  Com.  163.  The  principles 
of  the  action  were  very  definitely  stated,  by  Lord  Mansfield,  in 
the  leading  case  of  Moses  v.  Macferlan,  2  Burr.  1005,  and  have 
never  since  been  doubted.  He  says:  "  If  the  defendant  be  un- 
der an  obligation,  from  the  ties  of  natural  justice,  to  refund,  the 
law  implies  a  debt,  and  gives  this  action  founded  in  the  equity 
of  the  plaintiff's  case,  as  if  it  were  upon  a  contract."    He  par« 
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iiculaiizes,  and  says  again:  "This  kind  of  equitable  action  to 
recover  back  money,  which  ought  not  in  justice  to  be  kept,  is 
Tery  beneficial,  and  therefore  much  encouraged."  He  goes  on 
to  enumerate  several  cases,  in  which  money  paid  can  not  be  re- 
covered back,  as  if  advanced  in  payment  of  a  debt  barred  by  the 
statute  of  limitations,  etc.,  and  as  a  reason:  '*  Because  in  all 
these  cases  the  defendant  may  retain  it  with  a  safe  conscience, 
though  by  positive  law  he  was  barred  from  recovering."  And 
he  refers  to  money  paid  by  mistake,  as  an  instance  of  the  equity, 
which  will  sustain  the  action;  making  no  allusion  to  a  distinc- 
tion between  a  mistake  of  law,  and  a  mistake  of  fact — ^a  sugges- 
tion, we  believe,  as  applied  to  this  action,  of  a  much  more  recent 
date. 

The  same  principle  was  recognized  and  applied  by  the  court 
of  common  pleas,  in  the  case  of  Farmer  v.  Arundel,  2  W. 
Bl.  824.  "  Whenever,"  says  Chief  Justice  De  Grey,  **  money  is 
paid,  by  one  man  to  another,  on  a  mistake,  either  of  fact  or  of 
law,  or  by  deceit,  this  action  will  certainly  lie;"  and  because  the 
defendant  had  good  right  in  conscience,  in  that  case,  to  retain 
the  money,  the  plaintiff  failed  to  recover,  and  for  that  reason 
alone,  although  the  money  was  paid  under  a  mistake  of  the  law. 

The  case  of  Bize  v.  IHckason,  1  T.  B.  284,  deserves  special 
attention,  because  the  force  of  it  was  attempted  to  be  parried, 
by  Lord  EUenborough,  in  Stevens  v.  I/ynch,  12  East,  37.  The 
facts  show  the  case  to  be  one  of  a  mistake  of  law  only.  The 
plaintiff  was  a  broker  acting  under  a  del  credere  commission 
for  foreign  correspondents,  and  the  bankrupt  had  been  an 
underwriter,  who  was  liable  for  losses  which  the  correspondents 
of  the  plaintiff  had  sustained,  and  which  he  had  paid  over 
to  them,  without  having  received  the  amount  of  the  losses  from 
the  bankrupt.  The  plaintiff  being  indebted,  on  other  accounts, 
to  the  bankrupt,  in  a  still  larger  sum,  paid  the  whole  to  the 
assignees  of  the  bankrupt  under  a  mistake,  and  without  know- 
ing that  he  had  a  legal  right  to  set  off  against  the  claims  of  the 
bankrupt,  the  amount  of  the  losses  he  had  paid.  When  he  dis- 
covered from  the  decision  of  the  court  in  the  case  of  Grove  v. 
Diiboia,  1  T.  B.  112,  that  he  had  such  right,  he  brought  hia 
action  against  the  assignees  of  the  bankrupt,  to  recover  back 
the  amount  of  the  money  which  he  had  paid  to  them,  which  by 
law  he  had  a  right  to  have  set  off.  No  mistake  of  facts  existed, 
and  none  was  averted  to,  by  Lord  Mansfield,  discussing  the 
plaintiff's  right  to  recover.  He  refers  only  to  money  paid  under 
mistakes  of  law,  and  applies  the  principle  he  had  before  so  very 


268  NoRTHKOP's  Ex'bs  v.  Oraves.  [Conn. 

difitinctly  stated,  in  the  case  of  Moaes  v.  Macferlan,  and  which 
had  again  been  recognized,  in  explicit  terms,  by  Chief  Justice 
De  Grey;  and  without  reference  to  any  possible  distinction 
between  mistakes  of  law  and  of  fact,  he  concludes:  *'  But  where 
money  is  paid  under  a  mistake,  which  there  was  no  ground  ta 
claim  in  conscience,  the  party  may  recover  it  back  again  by  this 
kind  of  action."  And  it  may  be  remarked  that  this  case  was 
decided  after  the  case  of  Lowry  t.  Bourdieu,  Doug.  468,  in 
which  Buller,  J.,  applied  the  maxim,  Ignorantia  legm  rum 
excumt,  to  money  paid  as  the  premium  on  an  illegal  gaming 
policy. 

The  next  case  we  refer  to  is  Brisbane  v.  Dacre^  Executrix,  5 
Taunt.  144.  This  case  has  been  much  noticed,  and  efforts  made 
to  press  it  into  the  service  of  those  who  have  attempted  to 
sustain  the  doctrines  of  this  defense;  but  with  what  propriety 
will  be  seen  by  an  examination  of  it.  Mansfield,  C.  J.,  and 
Chambre,  J.,  expressly  admit  the  principle  we  advance;  and  it 
is  neither  denied  nor  doubted,  as  we  can  see,  by  Gibbs  and 
Heath,  JJ.  The  plaintiff  was  the  commander  of  a  king's  ship 
in  the  British  navy,  on  the  Jamaica  station;  and  Lord  Dacres 
was  the  admiral  there.  The  plaintiff,  by  order  of  Lord  Dacres, 
the  admiral,  took  on  board  his  vessel  a  large  amount  of  specie 
belonging  to  the  government,  and  transported  it  to  England, 
for  which  service  ho  received  from  the  treasury  a  considerable 
sum  as  freight. 

It  had  been  a  long-established  usage  in  the  navy  for  com* 
manders  of  vessels,  in  like  cases,  to  pay  over  one  third  of  the 
freight  to  the  superior  ofBcer,  under  whose  orders  they  acted; 
although,  at  the  time  this  money  was  paid  over,  by  the  plaintiff, 
he  was  not  bound,  by  law,  to  pay  it  over,  and  the  admiral  had 
no  legal  right  to  demand  it;  but  it  was  paid  upon  the  demand 
of  the  admiral,  as  his  right.  The  action  was  brought  against 
the  executrix  of  Admiral  Dacres,  to  recover  back  the  money  so 
paid.  Chambre,  J.,  in  a  very  conclusive  argument,  maintained 
the  right  of  the  plaintiff  to  recover  the  money.  He  says:  ''  The 
plaintiff  had  a  right  to  it,  and  the  defendant  in  conscience  ought 
not  to  retain  it.  The  rule  is,  that  when  he  can  not  in  conscience 
retain  it,  he  must  refund  it,  if  there  is  nothing  illegal  in  the 
transaction."  Memsfield,  C.  J.,  admits  the  rule,  as  stated  by 
Chambre,  J. ,  saying,  ''  If  it  was  against  his  conscience,  to  retain 
this  money,  according  to  the  doctrine  of  Lord  Kenyon,  an  action 
may  be  maintained  to  recover  it  back."  But  because  the  money 
was  paid  and  received  tmder  the  former  usages  of  the  navy,  he 
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confiidered  it  entirely  proper  and  conscientious  for  the  executrix 
to  retain  it;  and  for  this  reason  alone,  he  opposed  a  recoyery. 
Gibbs,  J,,  founded  his  opinion  in  the  defendant's  favor  upon 
the  fact  that  the  money  was  demanded  as  a  matter  of  right,  and 
was  paid  upon  such  a  demand;  and  this  being  submitted  to,  and 
not  resisted  at  the  time,  must  be  considered  as  a  voluntary  pay- 
ment, and,  indeed,  as  a  gift!  A  controlling  feature  in  the  case, 
entirely  unlike  the  present,  and  if  true,  proving  very  clearly, 
that  the  money  might  be  very  honestly  received  and  retained. 
Heath,  J.,  takes  still  a  different  ground — ^that  there  was  neither 
ignorance  nor  mistake  in  the  case,  but  that  the  plaintiff  intended, 
in  fact,  to  make  a  voluntary  payment  to  his  admiral.  But  what 
is  most  material  to  our  purpose,  is,  that  neither  Gibbs  nor 
Heath  refers  to  the  conscience  of  the  case,  and  therefore  [they] 
are  not  at  issue  vnth  their  brethren,  nor  vnth  us,  upon  this 
turning  point  of  the  whole  matter. 

The  vice-chanceUor,  in  the  case  of  Naylor  v.  Winch^  1  Sim.  & 
St.  656,  remarks  that,  '*  if  a  party,  acting  in  ignorance  of  a 
plain  and  settled  principle  of  law,  is  induced  to  give  up  a  por- 
tion of  his  indisputable  property,  under  the  name  compromise, 
a  court  of  equity  will  relieve."  Here,  our  doctrine  is  quite  dis- 
tinctly recognized:  the  case  supposed  treats  the  retention  of 
the  money  as  unconscientious  and  wrong,  and  therefore  the  re- 
lief will  be  given. 

Approved  texi-writers  recognize  the  law  to  be  as  we  have 
stated.  Broome,  in  his  treatise  on  Law  Maxims,  and  under  the 
maxim,  Ignorantia  juris  non  excusat,  says,  "It  is,  therefore,  a 
rule,  that  money  paid,  with  full  knowledge  of  the  facts,  but 
through  ignorance  of  the  law,  is  not  recoverable,  if  there  be 
nothing  unconscientious  in  the  retainer  of  it;"  and  in  support 
of  this  rule,  the  case  of  Brisbane  v.  Dacres  is  cited;  and  of  that 
case  it  is  said  that  the  plaintiff  did  not  recover,  because  it  was 
not  against  conscience  for  the  executrix  to  retain  the  money. 
And  so,  under  the  maxim,  Volenti  non  flL  injuria,  the  author 
states  the  law  thus:  "But  where  money  is  paid  under  a  mis- 
take, which  there  was  no  ground  to  claim  in  conscience,  the 
party  may  recover  it  back  again,  as  money  had  and  received." 
And  the  same  views  of  the  law  on  this  subject  are  expressed  by 
Stephens,  in  his  Nisi  Prius,  vol.  1,  p.  349,  whether  the  mistake 
be  one  of  law  or  fact. 

The  case  of  BUbie  v.  Lumley,  2  East,  469,  has  been  sometimes 
cited  in  opposition  to  the  rule  as  laid  down  in  the  preceding 
authorities.    That  case  was  not  argued;  was  decided  instanier; 
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and  whether  the  insured  could,  or  could  not,  inforo  conscieniicB^ 
retain  the  money,  does  not  appear,  and  was  not  a  circumstance 
alluded  to  by  the  court.  And  we  say,  in  reply  to  Lord  Ellen- 
borough's  reference  to  the  maxim,  Ignorantia  legis  rum  excusat, 
that,  although  the  plaintiff's  ignorance  of  the  law  may  not 
furnish  a  good  excuse  for  his  paying  the  money,  it  does  not 
follow  that  it  furnishes  a  good  excuse  to  the  defendants  to  re- 
tain it,  against  the  suggestions  of  equity  and  conscience. 

The  case  of  Elliott  v.  Swartwout,  10  Pet.  138,  does  not  conflict 
with  our  views.  The  money  there  was  paid  over  by  the  importer 
to  the  collector  as  duties,  upon  a  demand  and  claim  of  right,  and 
without  protest.  The  defendant  received  it  in  good  faith,  and 
in  the  same  good  faith  had  paid  it  over  to  the  treasury  of  the 
United  States.  The  case  of  Stevens  v.  Lynch,  12  East,  37,  to 
which  allusion  has  been  made,  was  not  an  action  to  recover  back 
money  paid,  but  upon  a  promise  to  pay,  made  under  a  mistake 
of  the  law.  The  defendant  was  the  drawer  of  a  bill  of  exchange, 
and,  as  such,  had  been  legally,  and  was  still  equitably,  botmd 
to  pay  the  money  named  in  it;  but  being  ignorant  that  his  legal 
liability  was  discharged,  by  reason  that  the  holder  had  given 
time  to  the  acceptor,  yet  he  had  promised  to  pay  it,  and  was 
holden  liable.  This  was  the  case  of  a  mere  mistake  of  law,  with 
the  equity  and  conscience  of  the  case  all  against  him  who  acted 
under  the  mistake,  and  not  in  his  favor,  as  in  the  case  before 
us.  It  was  like  the  case  of  money  paid  in  ignorance  of  the  legal 
defense  of  the  statute  of  limitations,  infancy,  usury,  etc. 

We  have  seen  but  one  case  in  which  the  doctrine  we  adopt 
has  been  directly  denied  by  any  court:  it  is  Clarke  v.  Dutcher, 
9  Cow.  674.  We  need  not  review  it,  because  we  believe  every 
authority  referred  to  in  that  case,  in  support  of  the  opinion  of 
the  court,  has  been  now  noticed  by  us;  and  we  are  led  by  them 
to  a  very  different  conclusion.  The  reasons  advanced  by  the 
court  there  are  not  satisfactory  to  us,  if  we  understand  them. 
They  are,  that,  if  the  equities  of  the  case— the  moral  rights  and 
duties  of  the  parties — are  to  have  influence  in  the  decision,  it 
will  spoil  or  mar  the  maxim  that  *'  every  man  is  bound  and  pre- 
sumed to  know  the  law,"  as  well  as  the  maxim.  Volenti  nonJU 
injuria.  And ,  also ,  that  thereby  the  practical  distinction  between 
a  mistake  of  fact,  and  a  mistake  of  law,  will  be  destroyed;  both 
of  which  assumptions  we  respectfully  deny.  That  a  party  may 
not  urge  his  ignorance  of  the  law  as  an  excuse  or  palliation  of 
a  crime,  or  even  of  a  fault,  we  may  admit;  that  he  may  not,  by 
reason  of  such  ignorance  or  mistake,  obtain  any  right  or  advan- 
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tage  over  another,  ive  may  admit;  but  we  do  not  admit  that  such 
other  may  obtain  or  secure  an  unjust  advantage  over  him  by 
reason  of  his  i^orance  or  mistake,  even  of  the  law.  We  agree 
that  men  should  not  complain  of  the  consequences  of  their  delib- 
erate and  -voluntary  acts;  but  we  do  not  agree  that  acts  performed 
under  the  influence  of  essential  and  controlling  mistakes  are 
voluntary,  within  the  meaning  of  the  maxim  referred  to.  And 
we  say  that  neither  maxims  of  law  nor  fictions  of  law  should  be 
80  applied  as  to  work  manifest  injustice. 

We  conclude,  therefore,  vnth  entire  unanimity,  that  the  charge 
of  the  court,  in  this  respect,  ought  to  be  sanctioned.  Another 
question  is  suggested  by  this  motion,  and  was  mentioned  in 
argument — that  if  this  money  was  paid,  by  the  plaintiffs,  in 
their  capacity  of  executors  of  Northrop's  estate,  from  the  funds 
of  his  estate,  under  a  mistaken  construction  of  the  will,  and 
thus,  under  a  mistake  of  law;  whether  it  could  not  be  recovered 
back,  for  the  benefit  of  the  estate,  whatever  the  law  might  be, 
if  the  plaintiffs  had  acted  merely  on  their  own  individual  ac- 
count, as  we  have  here  treated  it.  This  is  certainly  a  question 
worthy  of  consideration;  but  the  opinion  already  expressed  by 
us,  renders  a  decision  of  it  unnecessary. 

The  defendant  also  claimed,  in  his  defense,  that  as  the  legacy 
was,  by  the  vdll  of  the  testator,  payable  to  Mrs.  Graves,  the  de« 
fendant's  wife,  and  was  intended,  as  he  supposed,  for  her  sole 
benefit,  and  was  actually  paid  to  her,  he  was  not  liable.  But 
we  think,  that  in  legal  effect  the  money  was  received  by  the  de- 
fendant: although  delivered  into  the  hands  of  the  wife,  it  was 
done  in  his  presence,  with  his  consent,  and  vnth  his  subsequent 
approval,  and  became  subject  to  his  disposal. 

The  jury  were  instructed  to  allow  interest  on  the  sum  paid, 
from  the  time  it  was  received  by  the  defendant,  on  the  ground, 
that  it  was  received  by  him,  in  his  own  wrong,  and  should 
have  been  immediately  restored.  But  a  majority  of  the  court 
think  differently;  and  that  no  interest  could  accrue,  tmder  the 
circumstances,  until  demand  of  repayment  was  made.  This  ex- 
cess of  interest,  therefore,  allowed  by  the  jury,  must  be  re- 
mitted; and  the  court  will  not  direct  a  new  trial. 

In  considering  the  legal  questions  in  this  case,  we  are  neces- 
sarily confined  to  the  facts  apparent  on  the  record,  and  may  not 
indulge  in  any  speculations  into  circumstances  connected  with 
the  settlement  of  David  Northrop's  estate,  and  from  which  the 
defendant  might  have  considered  himself,  as  he  probably  did» 
fairly  entitled  to  retain  the  money  thus  received  by  him. 
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In  this  opinion  the  other  judges  concuized.    Part  of  in- 
terest to  be  remitted. 
New  trial  not  to  be  granted. 


MoNST  Pah)  bt  Mistake,  whxn  hat  be  Ebcoyered  Back:  Seo  Boaa  ▼. 
Updegrove,  47  Am.  Deo.  425,  note  428;  Tieonic  Bank  ▼.  Smiley,  46  Id.  593» 
note  594;  BaUimore  is  S.  B.  B,  Co,  v.  Faunce,  Id.  655,  note  660;  Mayor  oj 
BaUimort  ▼.  Lffferman^  45  Id.  145,  note  171,  where  other  cases  are  collected. 
The  principal  case  is  cited  in  Post  y.  Clark,  35  Conn.  341,  to  the  point  that 
kidebUaJtus  assumpsU  for  money  had  and  received  lies  for  the  recovery  of  money 
which,  ex  cequo  et  bono,  ought  to  be  paid  to  the  party  saing  for  it;  and  in  SUd' 
weU  V.  Anderson,  21  Id.  144,  to  the  point  that  money  paid  by  a  party  in  mis- 
take of  his  rights  and  his  duty,  which  he  was  under  no  legal  or  moral  obligation 
to  pay,  and  which  the  party  receiving  it  has  no  right  in  good  oonscienoe  to 
retain,  may  be  recovered  back  in  indebitatus  assumpsit,  whether  such  mistake 
be  one  of  fact  or  of  law. 

Interest,  whek  Allowed:  See  Simpson  v.  FeUz,  16  Am.  Dec  602;  note 
606;  Sichman  v.  Laptky,  15  Id.  506;  Ooddard  v.  Bulow,  9  Id.  663;  Seikck  ▼. 
French,  6  Id.  185,  note  188,  where  the  subject  is  discassed  at  length* 
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[20  OOMinOXZOUT,  87.] 

HonoNS  IN  Abbest  of  Judgment,  tob  Causes  not  Appabint  of  reoord, 
are,  in  truth,  only  applications  for  new  trials. 

Petition  fob  New  Tbial  fob  Extbinsio  Causes  will  not  be  Subeainxd 
if  the  ground  of  it  existed  at  the  time  of  the  trial,  and  was  then  known 
by  the  petitioner,  or  might  have  been  known  by  him,  by  using  due  dili- 
gence. 

I^HEBB  Bank  is  Plaintiff,  Fact  that  Jubob  is  Fatheb  of  a  Dibeotob 
THEBEOF  is  a  legal  ground  of  principal  challenge,  but  objection  to  him 
may  be  waived  by  the  opposing  party,  and  Ib  waived  by  his  not  makings 
at  the  proper  time,  even  the  ordinary  inquiries  respecting  the  qualifloft- 
tions  of  the  juror. 

AonoN  against  the  indorsers  of  an  inland  bill  of  exchange. 
The  facte  are  sufficiently  stated  in  the  opinion. 

Foster,  in  support  of  the  motion. 
Strong  and  K  Perkins,  contra. 

By  Court,  CHUBCHy  C.  J.  The  question  here  arises  upon  a 
motion  in  arrest  of  judgment,  which  alleges,  that  one  of  the 
jurors  in  the  cause  was  the  father  of  one  of  the  stockholders  in 
the  Quinebaug  Bank,  the  prevailing  party  in  the  action;  of 
which  fact  the  opposite  party  was  ignorant,  when  the  jury  was 
impaneled. 
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Motions  in  arrest  of  judgment,  in  this  state,  for  causes  not 
apparent  of  record,  are,  in  truth,  only  applications  for  new 
trials,  and  are  so  called  and  so  treated  elsewhere.  And  when 
such  motions  prevail,  a  venire  facias  de  novo  is  awarded.  We 
see  no  occasion,  therefore,  to  apply  different  principles  to  these 
different  modes  of  applying  for  new  trials. 

The  rule  is  well  known,  that  a  petition  for  a  new  trial  for  ex« 
trinsic  causes,  will  not  be  sustained,  if  the  ground  of  it  existed 
at  the  time  of  trial,  and  was  either  known  to  the  petitioner, 
at  the  time  of  trial,  or  might  have  been  known  by  him,  by  using 
due  diligence:  1  Sw.  Dig.  816,  Dutton's  ed.  The  rule  is  a  sal- 
utary one,  and  is  as  applicable  to  motions  in  arrest  of  judg- 
ment filed  in  court,  as  to  petitions  for  new  trials  under  our 
statute,  duly  served  and  returned  into  court.  Verdicts  and 
judgments  ought  not  to  be  disturbed  for  slight  causes,  and  when 
it  is  not  apparent  nor  reasonably  to  be  presumed  that  trials  have 
not  been  full  and  fair,  especially  when  no  controlling  principle 
of  law  has  been  disregarded  or  mistaken. 

There  is  no  doubt  but  the  cause  of  objection  to  the  juror, 
alleged  in  this  motion,  furnished  a  legal  ground  of  principal 
challenge,  if  it  had  been  made  in  due  time;  but  it  was  of  such  a 
nature  that  parties  might  well  waive  it:  3  Co.  Lit.  519,  Day's 
ed.;  Mellor  v.  Spaieman,  1  Saund.  344;  11  Petersdorf's  Abr.  74. 
But  it  does  not  appear,  by  any  averment  in  this  motion,  that  the 
defendant  used  any  diligence,  or  made  even  the  ordinary  inqui- 
ries of  the  jurors  themselves,  or  otherwise,  as  to  their  qualifica- 
tions; although  from  the  fact  that  a  banking  corporation  was 
the  plaintiff,  consisting  of  numerous  stockholders,  they  might 
well  suspect,  either  that  some  stockholder,  or  one  or  more  of 
their  many  relatives,  might  be  found  upon  the  jury.  This  could 
have  been  ascertained  by  a  moment's  inquiry.  Instead  of  mak- 
ing this  inquiry,  when  called  upon  by  the  court  for  objections  to 
jurors,  as  is  usual  in  our  practice,  or  at  any  time  before;  the  de- 
fendants, as  we  may  presume,  preferred  to  take  the  risk  of  a  ver- 
dict, and  if  it  should  be  against  them,  then  to  look  about  for 
objections.  There  can  be  but  littie  difference,  in  legal  effect, 
between  the  actual  knowledge  of  this  relationship,  by  the  defend- 
ants, at  the  time  of  the  trial,  and  their  gross  negligence  in  not 
ascertaining  it.  And  it  would  be  unjust  to  subject  the  plaintifib 
to  a  new  trial,  by  reason  of  such  negligence;  especially,  as  they 
might  well  have  believed,  from  the  trivial  nature  of  the  objection, 
that  the  defendants  intended  to  waive  it.  If  an  inquiry  had 
been  made  of  the  jurors,  and  this  relationship  had  not  been  dis< 
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dosed,  or  other  reasonable  pains  had  been  taken,  onr  opinion 
would  haTe  been  otherwise. 

In  the  ease  of  The  King  v.  Sutton  etcU.^S  Bam.  &  Cress.  417; 
S.  C,  15  Eng.  Com.  L.  208,  Lord  Tenterden,  0.  JT.,  said,  '<  that 
he  was  not  aware  that  a  new  trial  had  ever  been  granted,  on  the 
ground  that  a  juror  was  liable  to  be  challenged,  if  the  party  had 
an  opportunity  of  making  the  challenge.''  And  so  it  was  said 
in  a  case  where  the  ground  of  challenge  was  not  known  to  the 
party  until  after  the  trial.  And  we  understand  that  this  sugges- 
tion was  approved  by  this  court,  in  the  case  of  SeJleck  v.  Sugar 
EdUow  Turnpike  Company,  13  Conn.  453.  It  is  said,  that  the 
early  case  of  Tweedy  v.  Brush,  Eirby,  13,  is  opposed  to  this 
opinion;  but  the  question  here  made  was  not  suggested  in  thai 
case. 

For  the  reasons  now  stated,  the  court  will  advise,  that  the  mo* 
tion  in  arrest  of  judgment  be  overruled. 

In  this  opinion  the  other  judges  concurred. 
Motion  in  arrest  overruled. 


Kbw  Trial  ok  Gboctkd  of  Newlt  Discovbbxd  Evidbmob  will  not  b» 
granted,  if  by  the  use  of  ordinary  diligence  Bach  evidence  oonld  have  been 
prodaoed  on  the  trial:  See  Howard  v.  Orovert  48  Am.  Dec.  478,  note  487» 
where  other  cases  are  collected. 

Inoomfetenct  or  Jubor  is  not  Gbound  fob  ABBEsriNa  Jxtdoment:  See 
AtkiiuoM  V.  Allen,  36  Am.  Deo.  361. 

EZCEFTION  TO  JUBOB  KnoWN  BEFOBB  TbIAL,  AND  NOT  SeABOKABLT  TaXBN, 

is  waived:  See  note  to  Davi$  v.  AlUn,  22  Am.  Deo.  388,  and  the  cases  thara 
cited. 

Thb  pbincipal  case  is  crrED  in  Cfroton  v.  HurVnU,  22  Conn.  194,  to  the 
point  that  an  objection  to  a  juror  on  the  ground  of  relationship  to  a  party 
does  not  require  a  written  waiver;  in  Andrews  v.  WheaJtcn,  23  Id.  117,  to  the 
point  that  objections  to  the  qualifications  of  jurors  may  be  waived;  in  Wind* 
ham  Cotton  Mfg,  Co.  v.  Hartf&rd,  P.  ds  F.  R.  iJ.  Co.,  23  Id.  384,  to  the 
point  that  an  objection  to  a  juror  is  deemed  to  have  been  waived,  unless  it  is 
taken  at  the  proper  time;  and  in  Avery  v.  Town  of  Qroton,  36  Id.  309,  as  a 
case  in  which  the  defendant  was  held  to  have  waived  the  disqualification  of 
a  juror  by  neglecting  to  resort  to  the  usual  and  ordinary  means  for  asoertain* 
ing  his  qualifications. 


Fbine  et  al.  v.  Lawbenoe. 

[20  COKVSOXIOUT,  117.] 

Onb  Who  Suffers  Special  or  Peculiar  Damaor  from  Pubuo  Nuisanob 
in  navigable  waters  can,  sustain  a  bill  in  equity  for  an  injunction  against 
such  nuisance,  especially  where  the  object  is  to  prevent  some  irreparable 
injury  for  which,  under  the  circumstances  of  the  case,  the  law  can  not 
afford  an  adequate  remedy. 
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Wharves  Built  by  Individuaus  in  Fbont  of  theib  LAin>s,  in  navigable 

waters,  must  not  improperly  impede  public  navigation,  and  if  they  do 

this,  they  become  public  nuisances. 
Object  of  Law  Permitting  Individuals  to  Build  Wharves  in  front  of 

their  lands,  in  navigable  waters,  is  to  facilitate  commerce,  not  to  allow 

neighboring  docks  and  wharves  to  be  destroyed. 

Bill  for  an  injunctioii  against  obstructing  the  navigation  of 
vessels  to  the  plaintiffs'  wharf.  From  the  report  of  the  com- 
mittee to  whom  the  matter  was  referred,  it  appears  that  the 
plaintiffs  were  the  owners  of  a  lot  of  land  lying  in  the  ciiy  of 
New  London,  bounded  on  the  easterly  side  by  the  waters  of  the 
harbor,  with  a  wharf  extending  easterly  from  their  land  a  con-* 
siderable  distance  into  the  harbor.  At  the  outer  end  of  it  were 
projections  on  each  side,  giving  it  the  form  of  a  H .  The  de- 
fendant owned  a  lot  lying  north  of  the  plaintiffs'  land,  with  a 
wharf  connected  with  it  extending  also  some  distance  into  the 
harbor.  Between  these  two  wharves  yas  A  large  and  convenient 
basin.  The  portion  of  this  basin  adjacent  to  the  plaintiffs' 
wharf  was  very  safe  and  convenient  for  vessels,  and  more  used 
than  any  other  part  of  the  harbor.  The  defendant  was  about  to 
drive  a  row  of  piles  from  the  south-east  comer  of  his  land  to 
the  north-east  end  of  the  plaintiffs'  wharf,  in  such  a  manner  as 
to  obstruct  entirely  the  passage  of  vessels  from  the  waters  of 
the  harbor  to  the  north  side  of  plaintiffs'  wharf.  The  committee 
found  that  this  obstruction  would  seriously  impair  the  value  of; 
plaintiffs'  property,  and  would  serve  no  other  pmrpose  than  to. 
separate  the  plaintiffs'  dock  from  the  rest  of  the  harbor. 

McCurdy  and  H,  WiUey,  for  the  plaintiffis. 

Ibster  and  LippiU,  for  the  defendant. 

By  Court,  Watte,  J.  We  have  had  occasion,  in  several  re- 
cent cases,  to  consider  the  question,  whether  a  private  individual 
can  sustain  a  bill  in  equity,  for  an  injunction  against  a  public 
nuisance  in  navigable  waters:  Bigelow  v.  Hartford  Bridge  Com- 
pany,  14  Conn.  565  [36  Am.  Dec.  502];  O'Brien  v.  Norwich  and 
Worcester  BaUroad  Company,  17  Id.  372;  Seeley  v.  Bishop,  19 
Id.  135.  And  we  held,  that  such  relief  will  not  be  granted, 
unless  it  appears,  that  the  party  complaining  will  sustain  a 
special  or  peculiar  damage — an  injury  distinct  from  that  done 
to  the  public  at  large.  But  on  the  other  hand,  it  was  conceded, 
that  if  such  damage  would  accrue,  the  relief  might  be  granted. 
Indeed,  such  now  seems  to  be  the  well-recognized  rule  in  equity, 
especially  where  the  object  is  to  prevent  some  irreparable  in* 
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jury,  for  which,  under  the  circumstances  of  the  case,  the  law 
can  not  afford  adequate  remedy:  GUy  of  Oeorgetown  y.  Alexan-- 
dria  Caned  Company,  12  Pet.  98;  Coming  v.  Lowerre,  6  Johns. 
Ch.  439;  Crowder  v.  Tinkler,  19  Ves.  616;  2  Story's  Eq.  203, 
204;  Eden  on  Injunc.  162. 

In  the  present  case,  the  committee  have  found,  that  the 
plaintiffs  are  the  owners  of  a  valuable  wharf  in  the  harbor  of 
New  London;  that  the  dock,  on  the  north  side  of  it,  is  a  very 
«afe  and  convenient  one,- much  frequented  by  vessels;  and  that 
the  business  done  at  the  wharf,  is  principally  with  vessels  lying 
upon  the  north  side  of  it.  The  defendant,  at  the  time  of  com- 
mencing the  suit,  was  about  creating  an  obstruction,  which 
would  exclude  the  access  of  all  vessels  to  that  dock,  and  to  that 
side  of  the  wharf. 

If  he  be  permitted  to  do  this,  a  serious  and  irreparable  in- 
jury will  be  done  to  the  property  of  the  plaintiffs.  A  conve- 
nient dock  will  be  destroyed,  and  the  value  of  the  wharf  greatly 
impaired.  The  obstruction  complained  of,  would  manifestly  be 
a  public  nuisance,  and  the  injury  clearly  entitles  the  plaintiffs 
to  the  relief  they  seek. 

It  has,  however,  been  claimed,  that  the  defendant,  as  owner 
of  land  adjoining  navigable  waters,  has  the  exclusive  right  of 
wharfage  in  front  of  his  land;  and  that  the  piles  which  he  in- 
tended to  drive  would  be  within  the  limits  of  that  right:  EoLSi 
Maven  v.  Hemingway,  7  Conn.  203.  But  the  committee  have 
Tnot  found,  that  the  acts  complained  of,  would  be  done  in  the  ex- 
^ercise  of  that  right.  Hence,  it  becomes  unnecessary  to  inquire, 
whether  the  facts  reported  by  them  show  that  the  defendant  has 
the  right  of  whar£ng  in  the  line  in  which  the  piles  were  about 
to  be  driven;  a  claim  denied  on  the  part  of  the  plaintiffs.  For 
we  are  entirely  satisfied,  that  the  contemplated  obstruction, 
whether  placed  in  front  of  the  defendant's  land  or  not,  would 
be  a  public  nuisance,  and  may  be  treated  as  such. 

The  law  conferring  upon  individuals  the  right  of  building 
wharves  in  front  of  their  lands,  in  navigable  waters,  does  not 
confer  an  unlimited  privilege,  but  annexes  this  qualification, 
that  such  wharves  do  not  improperly  impede  the  public  naviga- 
tion. When  this  is  done,  they  become  public  nuisances:  Eojd 
Maven  v.  Hemingway,  7  Conn.  202. 

The  object  of  the  law  is,  to  benefit  commerce  and  facilitate 
the  loading  and  unloading  of  ships,  and  not  for  the  purpose  of 
destroying  neighboring  docks  and  wharves:  The  King  v.  BusseU 
£tal.,6  Bam.  &  Cress.  566;  S.  C,  13  Eng.  Com.  L.  268;  Tha 
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King  t.  Ward,  4  Ad.  &  E.  884;  S.  C,  31  Eng.  Com.  L.  92; 
The  King  y.  TindaU  el  al.,eAd,&  E.  143;  S.  C,  33  Eng.  Com. 
L.  26;  Begina  v.  BandaU,  1  Car.  k  M.  496;  S.  C,  41  Eng.  Com. 
L.  272. 

As  the  defendant,  upon  the  report  of  the  committee,  has  failed 
to  jnstify  the  acts  he  was  about  to  perform,  we  advise  the  su* 
perior  court  to  grant  the  prayer  of  the  plaintiffs'  bill,  and  decree 
a  perpetual  injunction. 

In  this  opinion  the  other  judges  concurred. 
Decree  for  plaintiffs. 

PuBUO  Nuisance,  woks  Injunction  Lus  to  Pksvknt:  See  People  r* 
CUy  qfSL  Louis,  48  Am.  Dec.  339,  note  348,  where  other  oasee  are  collected* 

Ths  fbinoipal  CA8B  13  CITED  In  Buvrows  ▼.  OaUup,  32  Conn.  500,  to  the 
point  that  the  owner  of  land  along  the  sea-shore  may  do  any  lawful  acta  there* 
on,  provided  navigation  is  not  thereby  incommoded. 


BiLLiNas  V.  Tolland   County  Mut,  F.  Ins,  Co* 

[90  Oomrscnoirr,  189.] 

Clause  in  Fire  Insurance  Polict  that  *'all  the  above  bams  are  used  for 
hay,  straw,  grain  nn threshed,  stabling,  and  shelter,*'  does  not  constitute 
a  warranty  that  the  buildings  should  be  used  in  that  manner,  and  in  no 
other.  These  words  are  a  description,  or,  at  most,  a  warranty  that  the 
buildings,  at  the  time  they  were  insured,  were  such  as  they  were  de» 
scribed  to  be  in  the  policy. 

Aon  Done  in  Insured  Building,  Which  do  not  Change  its  Nature 
and  character,  although  out  of  the  ordinary  and  appropriate  use  thereof, 
do  not  vacate  the  policy,  unless  such  act^  are  fraudulent,  or  grossly  care- 
leas,  and,  if  grooaly  careless,  u£e  also  the  cause  of  the  loss. 

AonoN  on  policy  of  insurance.  The  facts  are  snflSiciently 
stated  in  the  opinion. 

Brocbway  and  Waldo,  in  support  of  the  motion. 

T.  C.  Perkina  and  L.  F,  Bobinsan,  contra. 

By  Court,  Waite,  J.  Two  exceptions  have  been  taken  to  the 
charge  given  to  the  jury  in  the  coiurt  below.  The  first  is,  that 
the  words  in  the  policy,  "  all  the  above  bams  are  used  for  hay, 
straw,  grain  un threshed,  stabling,  and  shelter" — are  a  warraniy 
that  the  buildings  should  be  used  in  that  manner,  and  in  no 
other. 

But  we  do  not  so  understand  the  language  of  that  instrument. 
The  clause  was  inserted  merely  for  the  purpose  of  giving  a  de- 
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scription  of  the  buildings  insured,  and  not  to  limit  their  use,  or 
to  deprive  the  plaintiff  of  the  enjoyment  of  his  property  in  the 
£ame  manner  as  buildings  of  that  description  are  generally  used 
and  enjoyed.  Had  they  been  described  as  painted  white,  no 
one  would  contend  that  such  a  description  would  make  it  neces- 
sary for  the  insured  always  to  keep  them  of  that  color,  or  that 
the  obligation  of  the  insured  would  be  at  an  end  as  soon  as  the 
paint  had  become  worn  off  and  gone.  And  the  reason  is  obvi- 
ous. Such  a  description  would  be  construed  merely  as  such, 
and  not  as  a  warranty  that  the  buildings  should  always  be  kept 
painted. 

It  was  indeed  competent  for  the  defendants,  in  the  policy,  to 
limit  their  liability,  and  prescribe  in  what  manner  the  build- 
ings, during  the  continuance  of  the  policy,  should  be  used. 
And  the  plaintiff,  by  the' acceptance  of  the  defendants'  obliga- 
tion, upon  such  terms,  would  be  bound  by  them.  To  some  ex- 
tent this  has  been  done  in  the  present  case.  It  was  provided, 
that  ''no  ashes  should  be  kept  in  any  part  of  the  buildings." 
The  keeping  of  ashes,  contraiy  to  that  provision,  would  destroy 
the  obligation  of  the  contract.  But  this  provision  differs  mate- 
rially from  the  former.  One  is  a  prohibition — ^the  other,  a  de- 
scription, or  at  most,  a  warraniy  that  the  buildings,  at  the  time 
they  were  insured,  were  such  as  they  were  described  to  be  in  the 
policy. 

2.  In  the  next  place,  it  is  claimed,  by  the  defendants,  that  as 
the  insurance  was  upon  buildings  used  in  a  particular  way, 
the  jury  should  have  been  instructed,  that  if  the  loss  were  oc- 
casioned by  any  other  use,  the  plaintiff  could  not  recover.  The 
court  informed  the  jury,  that  a  single  act  or  so,  in  the  use  of 
the  buildings,  which  did  not  belong  to  the  common,  ordinary, 
and  appropriate  use,  would  not  defeat  the  policy  and  prevent  a 
recovery,  unless  such  acts  were  fraudiQent,  or  grossly  careless, 
and  if  grossly  careless,  were  also  the  cause  of  the  loss.  The 
defendants  insist,  that  this  instruction  was  wrong;  that  the 
plaintiff  can  not  recover,  if  the  fire  was  occasioned  by  acts  done 
by  the  plaintiff,  not  in  the  common  and  ordinary  use  of  the 
buildings. 

The  authorities  which  have  been  cited,  if  well  founded,  go  far 
to  sustain  the  charge  of  the  court  in  this  particular.  Thus, 
where  a  bam  insured  against  fire,  required  tarring,  and  a  fire 
was  lighted  inside  of  the  building,  and  a  tar  barrel  brought  in, 
for  the  purpose  of  performing  the  necessary  operation;  in  the 
absence  and  by  the  negligence  of  the  plaintiff's  servant,  the  tar 
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boiled  over  and  took  fire,  which  was  communicated  to  the  build- 
ing, and  the  bam  was  burnt;  yet  it  was  holden,  that  the  insured 
was  entitled  to  recover:  Dobson  v.  Sotheby,  1  Moo.  &  M.  90; 
8.  C,  22  Eng.  Com.  L.  481.  So  where  there  was  an  insurance 
upon  a  kiln  for  drying  com,  and  the  insured  permitted  some 
bark  to  be  dried  in  it,  in  consequence  of  which  the  building 
was  burned;  the  court  held,  that  as  there  was  no  clause  in  the 
policy  amounting  to  an  express  warranty,  that  nothing  but  com 
should  be  dried  in  the  kiln,  the  insurers  were  liable:  Shaw  y. 
Robherds,  6  Ad.  &  E.  75;  S.  C,  33  Eng.  Com.  L.  63. 

The  defendants  however  say,  that  these  decisions  have  gone 
too  far,  and  can  not  be  vindicated.  We  do  not  consider  om:- 
selves  necessarily  called  upon  to  examine  the  principle  upon 
which  those  decisions  are  founded,  for  the  purpose  of  testing 
their  correctness,  because,  for  another  reason,  we  think  the  de- 
fendants are  not  entitled  to  a  new  trial. 

The  acts  done  by  the  plaintiff  are  set  forth  in  the  motion,  so 
that  we  can  see  what  they  were,  and  whether  they  were  a  de- 
partiure  from  the  common  and  ordinary  use  of  such  buildings. 
We  very  well  know,  that  farmers  in  the  state  are  in  the  habit  of 
using  their  bams  for  a  variety  of  purposes,  connected  with  their 
agricultural  business,  besides  that  of  storing  their  hay  and 
stabling  their  cattle.  Their  bams  are  frequently  used  as  a 
shelter  for  their  wagons,  plows,  sleds,  and  other  farming  imple- 
ments. When  the  plaintiff  caused  the  insurance  to  be  effected 
on  the  buildings  upon  his  farm,  it  is  not  to  be  presumed  that  he 
meant  to  deprive  himself  of  their  common  and  ordinary  use;  or 
that  the  defendants,  by  their  policy,  intended  any  such  thing. 
And,  excepting  so  far  as  there  is  an  express  prohibition  in  rela- 
tion to  the  use  of  them,  as  in  the  keeping  of  ashes,  the  under- 
standing of  the  parties  unquestionably  was,  that  the  common 
and  ordinaiy  use  of  them  was  to  be  continued  in  the  same  man- 
ner as  if  the  policy  had  never  been  executed. 

The  acts  done,  in  what  is  called  the  south  or  cider-mill  bam, 
may  be  laid  out  of  consideration;  for  the  motion  states  that  they 
were  all  performed,  and  the  building  cleared  out,  previous  to 
the  fire,  and  nothing  left  in  it  except  some  apples.  These  acta 
could  not,  therefore,  have  produced  the  fire.  And  then  with 
respect  to  the  other  bam,  the  plaintiff  prepared  and  left  in  it 
the  steep  for  his  seed  wheat,  and  stored  in  it  the  paints  which 
he  was  using  for  painting  his  house.  We  discover  nothing  in 
these  acts  more  than  what  is  usual  and  common  among  farmers. 
They  are  very  different  from  the  act  of  storing  lime  and  paints 
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for  merchants  or  for  purposes  wholly  unconnected  with  the 
business  of  the  farm. 

If,  therefore,  the  charge  of  the  court,  in  this  particular,  al- 
though sustained  by  high  authorities,  is  unsupported  by  prin* 
ciples  (and  upon  this  part  of  the  case  we  express  no  opinion), 
we  do  not  see  that  the  defendants,  upon  their  own  showing, 
have  sustained  any  injury;  and  consequently,  are  not  entitied 
to  a  new  trial. 

The  other  judges  were  of  the  same  opinion.  New  trial  not  to 
be  granted. 

Chanoi  in  Use  ov  Psofxrtt  Ivsubkd,  whxk  Avoms  Pouor  i  See  Moore  t. 
Ptotedionlna,  Co,,  48  Am.  Deo.  514,  note  521,  where  other  oases  are  oolleoted. 

Dbscbiftion  ov  Propkbtt  in  Pouot,  whbn  a  WAsaAMTT:  See  Wood  t. 
Hairtford  F.  In»,  Co,,  35  Am.  Dec.  02,  note  06,  where  other  cases  are  collected. 

Ths  principal  cask  is  oitbd  in  Woodbury  Savingi  Bank  v.  CharUr  Oak 
Ins,  Co,,  31  Conn.  526;  in  WaU  v.  East  R.  M,  Ins.  Co,,  7  K.  Y.  375;  in  ElU- 
ner  v.  Cincinnati  E,  L  Co,,  1  Dim.  416;  and  in  Merchasnt^  and  M,  M.  /.  Co. 
T.  Washington  M,  I,  Co,,  1  Handy,  424,  to  the  point  that  the  temporary  use 
of  the  insiwed  property,  in  a  manner  different  from  that  described  in  the  policy, 
but  in  conformity  with  conmion  usage,  does  not  avoid  tho  policy;  in  Blood  ▼. 
Howard  F,  Ins,  Co,,  12  Cosh.  474,  to  the  point  that  a  warranty  as  to  the 
condition  of  property  and  the  use  it  is  put  to,  in  an  application  for  insurance, 
is  not  intended  to  apply  to  the  future  condition  of  the  property;  and  in 
UniUd  States  F.  S  M,  /.  Co.  qfB,  t.  Kimberly,  34  Md.  232,  to  the  point  that 
where  tenns  used  in  an  application  for  insnranoe  are  satisfied  as  a  description^ 
Ihey  will  not  be  construed  to  be  a  oontinuing  warranty  of  future  use. 
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Long  v.  Allen. 

[2  Flobida.  408.] 

In  ah  AonoN  ufok  a  Fbomissory  Note  Given  fob  the  PnaoHASB  ov  Liin»» 
an  eqaitable  right  to  the  land  existing  in  a  third  person  does  not  eustain 
a  defense  of  want  of  consideration. 

Bond  ob  Covenant  Constitutes  a  Good  and  Valuable  Considebatioh 
FOB  A  Note  given  on  the  sale  of  land,  and  a  want  or  failure  of  title  is 
no  defense  to  an  action  on  the  note. 

Iv  AX  Action  on  a  Pbohissort  Note  Given  fob  the  Pubchase  of  Land, 
where  the  vendor  shows  a  patent  for  the  land,  and  the  defendant  sets  up 
want  of  consideration,  and  in  support  thereof  offers  in  evidence  a  receipt 
by  the  receiver  of  the  land  office,  dated  previous  to  the  patent,  in  pay- 
ment for  the  same  land,  it  is  not  an  available  defense  at  law,  especially 
where  the  fact  of  this  outstanding  claim  was  known  to  the  vendee  at  the 
time  of  purchase. 

Assumpsit  by  Allen  for  use  of  Deaf  and  Dumb  Asylum. 
Plaintiff  offered  in  evidence  patent  from  the  United  States  to 
the  asylum,  dated  July,  1829,  and  proved  that  defendant  went 
into  possession  of  the  land  piurchased,  and  had  remained  in 
the  quiet  enjoyment  of  the  same  ever  since.  Defendant  pleaded 
want  of  consideration  for  giving  the  note,  and  in  support  thereof 
offered  in  evidence  a  receipt  of  the  receiver  of  the  land  office  at 
Tallahassee,  dated  January,  1827,  given  to  one  Williamson  for  a 
sum  of  money  paid  by  him  for  the  same  land.  The  court  in* 
stmcted  the  jury  that  the  receipt  was  not  evidence  of  title 
against  the  patent,  and  refused  to  instruct  the  jury  that  it  was 
competent  for  them  to  inquire  into  and  decide  from  the  evidence 
offered  by  said  receipt  and  patent,  whether  the  United  States 
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had  not  parted  with  the  title  to  said  land,  before  the  grant  of 
the  patent,  and  if  bo  whether  the  patent  was  not  yoid.  The 
other  facts  sufi&ciently  appear  in  the  opinion. 

Carmack,  Stephens,  and  Baker,  for  the  plaintiff  in  error. 

C,  H,  Dupont,  for  the  defendant  in  error. 

By  Court,  Baltzell,  J.  This  is  a  suit  on  a  promissoiy  note, 
payable  at  the  Union  Bank  of  Florida,  given  for  the  purchase 
of  a  tract  of  land,  and  the  defense  is  a  failure  of  considerationt 
based  upon  an  equitable  right  in  a  third  person.  The  case  was 
tried  upon  the  eyidence,  without  reference  to  the  pleadings,  the 
court  instructing  the  jury  as  to  the  points  presented.  The  pro- 
priety of  these  instructions  is  now  raised  in  this  court.  The 
error  assigned  presents  the  main  question  in  the  case— that  un- 
der the  proof  defendant  was  entitled  to  a  verdict,  on  the  ground 
that  the  title  to  the  land  purchased  was  not  in  the  asylum,  but 
in  Williamson,  assignee  of  Eilbee.  Strictly  speaking,  the  in- 
struction might  have  been  refused,  on  the  ground  that  the  title 
was  not  as  asserted,  but  in  the  asylum  obviously,  through  the 
patent  of  the  United  States,  which  they  held  and  tendered  in 
evidence.  The  more  appropriate  question  is,  whether  through 
the  equity  existing  in  Williamson,  the  defendant  could  maintAin 
his  plea  of  a  failure  on  that  account.  To  solve  this  question, 
we  must  refer  to  the  bond  taken  by  defendant,  on  executing  his 
note.  This  formed  the  consideration  for  it,  and  to  the  extent  of 
the  covenant  contained  in  it,  plaintiff  is  bound,  and  no  fur- 
ther— ^it  not  being  pretended  that  there  was  fraud  in  any  respect. 
The  covenant  there  is  to  make  **  good  and  sufficient  legal  con- 
veyance, upon  the  payment  and  full  discharge  pf  the  said  prom- 
issory note."  We  do  not  consider  it  necessaiy,  on  the  present 
occasion,  to  determine  the  relative  effect  of  these  agreements, 
whether  they  are  dependent  or  independent — the  point  has  not 
been  argued  before  us,  and  the  case  may  be  decided  upon  other 
grounds,  admitting,  in  our  opinion,  of  neither  doubt  nor  ques- 
tion. 

In  argument,  and  on  the  trial  in  the  circuit  court,  the  case 
was  treated  as  if  there  had  been  a  covenant  for  good  and  suffi- 
cient title — ^a  covenant  in  the  opinion  of  at  least  two  of  the  most 
enlightened  courts  in  the  union,  of  very  different  import  from 
that  of  a  sufficient  deed  or  conveyance.  The  words, ''  good  and 
sufficient  deed,"  have  no  reference  to  the  title;  "  it  is  a  covenant 
relating  merely  to  the  validity  and  sufficiency  of  the  conveyance 
in  point  of  law  to  pass  whatever  right  the  plaintiff  had  in  the 
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lands  to  the  defendant."  "  It  is  impossible/'  Bays  Chief  Justice 
Spencer,  in  a  case  reviewing  the  decisions  in  New  York  in  this 
respect,  ''  to  torture  the  covenant  to  give  a  good  warranty  deed 
of  conveyance  to  mean  that  he  will  give  a  good  title:"  Parker  v. 
Parmele,  20  Johns.  132  [11  Am.  Dec.  253];  Van  1^8  v.  Schenec- 
tady, 12  Id.  436  [7  Am.  Dec.  330];  Ketchum  v.  Sweet,  13  Id.  359; 
Oazley  v.  Price,  16  Id.  268;  FuJIer  v.  Hubbard,  6  Cow.  21,  22 
[16  Am.  Dec.  423];  Tinney  v.  ABUey,  15  Pick.  553  [26  Am.  Dec. 
620]. 

Even  this  question  seems  to  be  unsettled  in  the  American 
courts,  the  supreme  court  of  Penncfylvania  holding  the  adverse 
doctrine;  nor  do  we  design  to  express  a  definite  opinion  on  the 
present  occasion. 

In  the  case  under  consideration,  we  find  the  plaintiff  in  pos- 
session of  the  patent  of  the  United  States,  granted  in  July,  1829, 
nearly  twenly  years  since,  and  during  that  long  period  it  has 
not  been  assailed.  The  defense  set  up  under  Williamson  is,  in 
the  pleadings,  alleged  to  be  a  claim — not  even  a  subsisting,  or  a 
good  and  valid  one.  At  the  best,  it  is  a  mere  equity — dormant 
from  its  existence  in  1827,  and  never  asserted  in  court  or  else- 
where, as  appears  from  the  record,  to  the  present  time.  It  has 
not  disturbed  the  defendant's  possession  obtained  under  the 
piurchase  from  the  asylum,  and  which  he  has  held  for  several 
years,  nor  is  there  an  allegation  that  there  is  any  fear  of  its  dis- 
tiurbance,  or  that  there  is  a  design  to  assert  the  claim  to  his 
injury.  Admitting  that  Williamson  might,  in  a  court  of  equity, 
have  obtained  his  right  over  the  patent  and  compelled  a  convey- 
ance of  the  land,  yet  it  by  no  means  follows  that  the  defense 
would  be  available  to  defendant  here.  But  in  addition  to  all 
this,  by  the  plea  in  the  case,  this  very  claim  of  Williamson  was 
known  to  defendant,  at  the  time  of  his  purchase.  Under  such 
circumstances,  to  hold  the  defense  available,  would  be  going 
far  beyond  the  decisions  of  any  of  the  courts  thatliave  permitted 
objections  of  this  character.  The  cases  on  the  subject  in  the 
American  courts  are  based  on  the  ground  of  fraud  or  eviction, 
or  that  which  is  equivalent,  or  of  admitted  or  unquestionable 
paramount  title.  The  general  rule  at  common  law,  and  that 
now  prevailing,  is  that  the  bond  or  covenant  constitutes  a  good 
and  valuable  consideration  for  the  note,  and  of  course  a  want  or 
failure  of  title  would  be  no  defense  to  an  action  on  the  note: 
Uoyd  V.  JevoeU,  1  Greenl.  352  [10  Am.  Dec.  73] ;  Greenleaf  v. 
Cook,  2  Wheat.  13.  If  there  be  no  ingredient  of  fraud  in  the 
case,  and  the  party  has  not  had  the  precaution  to  secure  himself 
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by  covenants,  he  has  no  remedy  for  his  money,  even  on  a  failure 
of  title:  2  Kent's  Com.  473. 

The  case  of  FrUsbee  v.  Eoffnagle,  11  Johns.  50,  cited  by  de- 
fendant's counsel,  asserting  a  different  rule,  has  been  oyerruled 
— not  only  by  the  same  court:  Vtbbard  v.  Johnson^  19  Id.  71; 
Whiin^  V.  Lewis,  21  Wend.  132,  134;  Tallmadge  v.  WaUis,  26 
Id.  107,  reviewing  the  entire  ground,  but  by  other  courts:  Knapp 
V.  Lee,  3  Pick.  452;  Wrinkle  v.  Tyler,  3  Mart.  N.  S.  Ill;  Hoyy. 
Taliaferro,  8  Smed.  &  M.  742.  In  this  latter  case,  the  court 
say:  ''A  court  of  law,  although  the  proper  tribunal  for  the  trial 
of  titles  to  land,  will  not  try  such  titles  collaterally.  The  pro- 
ceeding must  be  direct,  otherwise  the  title  can  not  be  ques- 
tioned. Where  there  has  been  an  eviction,  the  defense  of 
failiure  of  consideration  may  be  let  in,  because  the  superioril^ 
of  the  outstanding  title  is  then  established  by  a  judicial  deter- 
mination." In  South  Carolina,  where  defenses  of  this  character 
have  prevailed  to  the  greatest  extent,  the  courts  have  evinced  a 
disposition  to  retrace  their  steps,  and  admit  that  some  of  their 
decisions  have  led  to  extravagant  results.  Thus  in  Van  Lew  v. 
Parr,  2  Eich.  Eq.  324,  upon  the  question  whether  Yan  Lew  had 
or  had  not  a  good  title  to  the  lands  against  the  contingent  re- 
mainder-men, etc.,  ''  I  give  no  opinion,"  says  one  of  the  judges, 
"  and  the  court  ought  still  to  avoid  deciding  upon  the  possible 
future  rights  of  such  absentees.  Let  them  first  lay  in  their 
claims.  The  series  of  our  decisions  has  finally  established  this 
proposition  in  the  laws  of  South  Carolina,  that,  whenever  in  the 
Bale  of  lands,  the  seller  makes  a  general  warranty  of  title,  and 
a  subsisting  paiamount  title  at  law  to  the  same  lands  belongs  to 
a  third  person,  as  for  instance  an  older  grantee  of  the  same 
lands,  in  such  cases  the  purchaser  is  not  obliged  to  wait  for 
eviction,"  etc. 

We  are  of  opinion  that  this  objection  may  not  be  set  up  at 
law  in  this  action,  so  as  to  set  aside  this  agreement,  being  more 
appropriate  to  a  court  of  equity,  where,  if  necessary  or  proper, 
the  contract  may  be  rescinded  or  modified  upon  such  terms  as 
the  peculiar  circumstances  of  the  case  may  demand,  and  where 
Williamson,  or  those  holding  under  him,  may  be  made  parties, 
and  the  merits  of  his  claim  directly  investigated. 

An  embarrassment  has  existed  in  our  minds  as  to  the  proper 
disposition  of  the  case,  owing  to  the  very  defective  character  of 
the  pleadings.  The  defendant  sets  up  an  arrangement  to  extin- 
guish Williamson's  claim,  and  avers  that  the  asylum  has  no 
title;  plaintiff  replies  that  he  is  now  and  will  be  ready  to  make 
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title  wheneyer  defendant  is  ready  to  ofifer  to  pay  the  par- 
chase  money,  and  this  last  seems  to  have  been  the  issue  sub- 
mitted to  the  juiy.  As  there  was  no  offer  to  pay  at  the  trial,  or 
at  any  other  time,  the  contingency  had  not  arrived  when  it 
would  be  proper  to  determine  such  a  question.  It  was,  in  our 
opinion,  an  immaterial  issue,  and  we  were,  at  first,  inclined  to 
reverse  the  case  and  send  it  back,  on  that  account;  but  as  the 
point  was  not  noticed  in  argument  and  both  parties  have  de- 
sired a  decision  upon  the  merits,  we  have  concluded  to  consider 
the  question  as  if  properly  presented  and  raised  by  the  plead- 
ings and  decided  by  the  jury.  If  there  were  a  prospect  of  the 
defendant  presenting  the  matter  of  his  defense  anew,  in  another 
form,  we  should  direct  a  repleader:  Bex  v.  PhUipa,  1  Burr.  301; 
Symmers  v.  Regeiriy  Cowp.  610;  Macomb  v.  Wilber,  16  Johns. 
227;  Emna  v.  Gee,  11  Pet.  85. 
The  case  will  then  be  affirmed  with  costs. 

Douglas,  C.  J.,  dissenting. 

Vekbeb  IK  PossBSSiON  OAK  NOT  Dktenb  AGAINST  AN  AcmoN  for  the  pay- 
ment of  the  purchaBe  money  of  land:  Cfika  v.  WiUianu^  37  Am.  Dec.  692, 
and  note;  OuUum  v.  Branch  Bank^  Id.  725,  and  note;  bat  see  Qoim  v.  Ren- 
%haw,  i4  Id.  152,  and  note. 


Hakt  v.  Dobman. 

Bulb  tor  Casting  Interest,  when  Partial  Payments  have  been 
Made,  Is  to  apply  the  payments  in  the  first  place  to  the  discharge  of  the 
interest  then  due.  If  the  payment  exceeds  the  interest,  the  surplus  goes 
towards  discharging  the  principal;  and  the  subsequent  interest  is  to  be 
computed  on  the  balance  of  the  principal  remaining  due.  If  the  pay- 
ments be  less  than  the  interest,  the  surplus  of  interest  must  not  be  taken 
to  angment  the  principal;  but  interest  continues  on  the  former  principal 
until  the  period  when  the  payments,  taken  together,  exceed  the  interest 
due;  and  then  the  surplus  is  to  be  applied  towards  discharging  the  prin- 
cipal, and  interest  is  to  be  computed  on  the  balance  of  principal  as  before. 

Assumpsit.    The  opinion  states  the  case. 

/.  W.  Bryant,  for  the  appellant. 

Thompson,  for  the  appellee. 

By  Court,  Douglas,  C.  J.  This  suit  is  founded  upon  a  prom- 
issoiy  note,  upon  which  several  payments  were  made  after  it 
fell  due,  leaving,  however,  a  balance  unpaid,  for  which  a  judg* 
ment  was  rendered  against  the  defendant — bom  whidi  ha 
appealed  to  this  court. 
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No  errors  have  been  assigned,  and  the  only  one  alleged  by 
the  counsel  for  the  apx)ellant  in  the  argument  of  the  case  was  as 
to  the  calculation  of  interest  and  the  application  of  the  partial 
payments.  How  that  was  done  is  not  stated  in  the  record;  but 
we  understand,  from  the  course  of  the  argument,  that  the  pay- 
ments were  applied  in  the  first  place  to  the  interest,  and  it 
appears  from  the  record  that  they  all  exceeded  it,  unless  it  waa 
one  of  nineteen  dollars  and  eighiy-two  cents,  by  bill  rendered. 
But  it  was  insisted  by  the  attorney  for  the  appellant  that  the 
interest  shoidd  have  been  calculated  upon  the  principal  of  an 
account  stated,  according  to  mercantile  usage,  and  it  is  said 
in  a  note  to  Fonb.  £q.,  2  vols,  in  one,  ed.  1831,  page  664  (side, 
440),  that  *'it  is  usual  amongst  merchants,  in  stating  their 
accounts,  to  let  the  principal  continue  upon  interest,  and  to 
compute  the  interest  upon  the  payments  as  they  are  successively 
made;"  but  the  annotator  adds:  ''It  is  the  debtprwho  gains 
and  the  creditor  wlio  loses  by  this  mode — for  it  is  susceptible  of 
mathematical  demonstration  that  a  debt  will  be  wholly  ex- 
tinguished in  the  course  of  a  few  years  (and  the  time  will  be 
longer  or  shorter,  according  to  the  rate  of  interest),  by  the 
payments  of  interest,  without  paying  a  cent  of  principal; 
and  Chancellor  Kent  makes  the  same  remark,  in  the  case  of 
StoughUm  y.  Lynch,  2  Johns.  Ch.  214;  and  in  Wasson  y.  Gould, 
3  Blackf.  21,  the  court  held  that  this  mode  is  not  correct — that 
it  subjects  the  creditor  to  a  loss  which  he  ought  not  to  bear, 
citing  Sioughion  v.  Lynch.  In  the  case  of  the  State  of  Con- 
necticut V.  Jackson,  1  Johns.  Ch.  17,  Chancellor  Kent  held  the 
rule  for  casting  interest,  when  partial  payments  haye  been 
made,  to  be,  to  apply  the  payments  in  the  first  place  to  the  dis- 
charge of  the  interest  then  due.  If  the  payment  exceeds  the 
interest,  the  surplus  goes  towards  discharging  the  principal; 
and  the  subsequent  interest  is  to  be  computed  on  the  balance  of 
the  principal  remaining  due.  If  the  payments  be  less  than  the 
interest,  the  surplus  of  interest  must  not  be  taken  to  augment  the 
principal;  but  interest  continues  on  the  former  principal,  until 
the  period  when  the  payments,  taken  together,  exceed  the  interest 
due;  and  then  the  surplus  is  to  be  applied  towards  discharg- 
ing the  principal,  and  interest  is  to  be  computed  on  the  balance 
of  principal  as  aforesaid;"  and  this  rule  is  sustained  by  Penrose 
y.  HaH,  1  Dall.  378;  Lightfoot  y.  Price,  4  Hen.  &  M.  431;  Was- 
8on  y.  Oould,  3  Blackf.  21;  Smith  y.  Shaw's  Adm'r,  2  Wash.  C. 
C.  167-169;  Williams  et  al,  y.  HoughtaUing  and  Bevier,  3  Cow. 
87,  n.  A.;  Fonbl.  Eq.  654,  note  above  cited;  Meredith  y.  Banks, 
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1  Halet.  408,  409,  note;  Story  y.  Livingston,  13  Pet.  371;  Edea 
V.  Ooodridge,  4  Mass.  103;  and  the  United  States  v.  McLemore, 
4  How.  288.  And  this  rule  is  (we  think)  more  entirely  free 
from  objection  than  any  other  that  has  been  adopted. 

The  interest  was  calculated,  and  the  payments  were  applied, 
as  we  understand,  according  to  this  rule,  in  the  case  now  under 
consideration;  and  we  do  not  perceive  how  it  gives  compound 
interest.  It  is  believed  that  there  is  nothing  peculiar  in  the 
provision  of  our  statute  relating  to  interest,  as  the  counsel  for 
the  appellant  seemed  to  suppose;  nothing  which  would  make 
this  mode  of  calculation  of  interest,  and  applying  partial  pay- 
ments under  it,  give  usurious  interest;  nothing  which  would 
not  be  equally  usurious  interest  under  the  statutes  of  at  least 
iwenty-six  other  states  of  this  Union,  which  have  been  looked 
into  and  examined,  including  the  states,  the  decisions  of  whose 
courts  we  have  just  now  cited,  and  in  one  of  which,  it  will  be 
observed,  the  rule  itself  was  laid  down,  and  that,  too,  by  one  of 
her  ablest  jurists;  and  we  have  not  been  able  to  find,  nor  have 
we  been  referred  to,  a  decided  case,  or  any  elementary  work,  in 
which  the  mercantile  mode  above  stated  is  sustained;  and  in 
Merediih  v.  Banks,  1  Halst.  408,  it  is  expressly  repudiated,  as 
well  as  in  Wasson  v.  Ooidd,  3  Blackf.  21,  above  cited. 

The  judgment  of  the  court  below  is,  therefore,  in  all  things 
affirmed. 

Rules  fok  Comfutino  Intirest. — ^Where  partial  payments  have  been 
made  upon  a  debt  bearing  interest,  the  rule  sanctioned  by  the  decisions  or 
statutes  of  most  of  the  states  of  this  Union  is  the  method  adopted  in  the 
principal  case,  and  commonly  known  as  the  United  States  rule.  Another 
method  is  in  use  among  merchants,  and  commonly  known  as  the  merchants' 
rule,  which  Is  sometimes  allowed  by  the  courts.  The  United  States  rule  is 
most  generally  quoted  in  the  decisions  in  the  language  of  Chancellor  Kent, 
as  laid  down  by  him  in  the  case  of  ConnecticiU  v.  Jaakson^  1  Johns.  Ch.  13; 
8.  C,  7  Am.  Dec.  171,  which  is  as  follows:  '*Apply  the  payment  in  the  first 
place  to  the  discharge  of  the  interest  then  due.  If  the  payment  exceeds 
the  interest,  the  surplus  goes  towards  dischaiging  the  principal,  and  the  sub- 
sequent interest  is  to  be  computed  on  the  balance  of  principal  remaining  due. 
If  the  payment  be  less  than  the  interest,  the  surplus  of  interest  must  not  be 
taken  to  augment  the  principal;  but  interest  continues  on  the  former  prin- 
cipal until  the  period  when  the  payments,  taken  together,  exceed  the  interest 
due,  and  then  the  surplus  is  to  be  applied  towards  discharging  the  princii>al; 
and  interest  is  to  be  computed  on  the  balance,  as  aforesaid." 

In  the  case  of  Penrose  v.  Hart^  1  DalL  379,  Shippen,  President,  said  that  he 
"  remembered  to  have  heard  of  an  old  decision  when  Logan  was  chief  justice, 
in  which  it  was  expressly  settled,  that  money  paid  on  account  of  a  bond 
should  first  be  applied  to  discharge  the  interest  due  at  the  time  of  the  pay- 
ment, and  the  residue,  if  any,  credited  towards  satisfaction  of  the  principal. 
By  this  rule,  the  gentlemen  of  the  bar  had  uniformly  governed  their  calcula- 
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tiona  before^  the  revolation."  And  in  McFadden  ▼.  Former,  20  DI.  516, 
Breese,  J.,  says:  "  The  rale  is  now  nearly  nniversal,  that  in  casting  interest 
on  notes,  bonds,  etc.,  upon  which  partial  payments  have  been  made,  every 
payment  is  to  be  first  applied  to  keep  down  the  interest,  but  the  interest  is 
never  allowed  to  form  a  part  of  the  principal,  so  as  to  carry  interest"  That 
this  rule  has  been  adopted  in  the  federal  courts,  see  Smith  ▼.  Shaao^  2  Wash. 
167;  RusstU  v.  Lucas,  Hernpst  91;  Story  v.  LMngiton,  13  Pet  371;  UmUd 
States  y.  AfcLemare,  4  How.  288.  It  has  also  been  adopted  as  the  correct  rule 
in  the  following  states,  and  in  some  of  them  reduced  to  statutory  form:  Ala- 
bama: RcTised  Code,  sec.  1830;  California:  B<ichu  v.  Minora  3  Cal.  231; 
Connecticut — but  in  this  state  the  rule  has  this  qualification,  that  the  first 
payment  shall  not  bo  applied  to  the  extinguishment  of  the  interest,  unless  it 
be  made  at  least  one  year  from  the  time  the  interest  began  to  run,  nor  as  to 
subsequent  payments,  unless  there  be  at  least  one  year  between  them.  This 
is  upon  the  ground  that  interest  can  not  be  due  except  from  year  to  year: 
Kirby,  49,  note;  Kissam  v.  BurraU,  Id.  335;  Trtat  v.  StanUm,  14  Conn.  457; 
Florida:  Hart  v.  Dorman,  2  Fla.  445  (principal  case);  Ceoi^r  Wade  ▼.  PoW' 
ell,  31  Ga.  24;  Illinois:  McFadden  v.  Fortitr,  20  IlL  509;  Heart  v.  Rhodes, 
66  Id.  351;  Iowa:  Hnner  v.  DooUttle,  3  Greene,  76;  Smithy.  Coopers,  9 Iowa, 
376;  Kentucky:  Taylor  v.  Knox,  5  Dana,  470;  Guthrie  v.  Widdiffe,  1  A.  E. 
Marsh.  584;  Riddle  v.  Letois,  7  Bush,  193;  B.  S.  1852,  c.  53,  sec.  5;  Maine: 
Leonard  v.  WUdes,  36  Me.  265;  Pierce  ▼.  IhuTice,  53  Id.  351;  Maiyland:  La- 
moU  Y,  StereU,  1  Har.  &  J.  42;  Chapline  v.  ScoU,  4  Ear.  &  McU.  94;  Massa- 
chusetts: Dean  v.  WiUiams,  17  Mass.  417;  Edes  ▼.  Ooodridge,  4  Id.  103;  Fay 
V.  Bradley,  1  Pick.  194;  Michigan:  Payne  v.  Avery,  21  Mich.  524,  556;  Mis- 
sissippi: Brooks  V.  Robinson,  54  Miss.  272,  281;  Houston  v.  Crutcher,  31  Id. 
51;  Bond  v.  Jones,  8  Smed.  &  M.  368;  Code  of  1871,  sec.  2282;  Missouri: 
Riney  v.  Hill,  14  Mo.  500;  Nebraska:  MiUs  v.  Saunders,  4  Neb.  193;  Davis 
V.  Ndigh,  7  Id.  78;  New  Hampshire:  Drew  v.  Towle,  30  N.  H.  511;  Ross  ▼. 
Russell,  31  Id.  386;  Townsend  v.  Riley,  46  Id.  300;  New  Jersey:  Baker  ▼. 
Baker,  4  Dutch.  13;  Meredith  v.  Banks,  1  Halst  408;  Stark  v.  Hunton,  2  Green 
Ch.  300;  New  York:  Connecticut  v.  Jackson,  1  Johns.  Ch.  13;  S.  C,  7  Am. 
Dec.  471;  Stoughton  v.  Lynch,  2  Johns.  Ch.  209;  Williams  v.  Houghta^ing,  3 
Cow.  87;  North  Carolina:  Bunn  v.  Moore,  1  Hayw.  279  (323);  Anonym4AiM, 
2  Id.  17  (169);  NoHhY.  MaXlett,  Id.  151  (329);  S.  C,  2  Am.  Dec  622;  Ohio: 
Hammer  v.  2feviU,  Wright,  169;  Pennsylvania:  Penrose  v.  Hart,  1  Dall.  378; 
Commonvoealih  v.  VandersLice,  8  Serg.  &;  B.  452;  Spires  v.  Hamot,  8  Watts  & 
8.  17;  South  Carolina:  Nonoood  ads.  Manning,  2  Nott  ft  M.  395;  Tennessee: 
Scardand  v.  Houston,  5  Yerg.  310;  Jones  v.  Ward,  10  Id.  160;  Texas:  Hamp* 
Urn  V.  Dean,  4  Tex.  460;  Tooke  v.  Bonds,  29  Id.  419;  Virginia:  Lightfoot  v. 
Price,  4  Hen.  ft  M.  431. 

This  same  rule  applies  to  judgments  on  which  partial  payments  have  been 
made:  Hodgdon  v.  Hodgdon,  2  N.  H.  169;  CommonufeaUh  v.  VandersUce,  8 
Serg.  ft  B.  252;  Fay  v.  Bradley,  1  Pick.  194.  It  is  equally  applicable  whether 
the  debt  be  one  which  expressly  draws  interest,  or  on  which  interest  is  given 
in  the  name  of  damages:  Smith  v.  Shaw,  2  Wash.  C.  C.  167;  Story  v.  Limng" 
ston,  13  Pet  371;  Guthrie  v.  Wickl^ffe,  1  A.  E.  Marsh.  584.  In  Edes  v.  Good- 
ridge,  4  Mass.  103,  it  was  held  that  in  computing  interest  on  a  security  for 
money  given  during  the  revolutionary  war,  when  the  current  paper  money 
was  depreciated,  and  on  which  payments  had  been  made  in  specie  since  the 
war,  the  original  sum  must  first  be  reduced  by  the  scale  of  depreciation,  and 
interest  cast  on  the  reduced  sum. 

PBEFAiHENTS. — ^Whcre  partial  payments  are  made  on  a  debt  before  either 
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the  debt  or  any  of  the  interest  has  become  dae,  the  aathorities  are  not  uni- 
form as  to  the  correct  rule;  thus  in  De  BrM  v.  Neuffer,  1  Strobh.  431,  the 
ooorti  per  Frost,  J.,  say:  '*  In  some  cases  the  payment  is  treated  as  a  deposit, 
jintil  the  principal  debt  or  the  interest  on  it  becomes  payable;  and  interest 
is  computed  on  the  payment,  from  the  time  it  is  made  to  tiie  end  of  the  year. 
The  interest  is  also  computed  on  the  principal  debt  to  the  end  of  the  year; 
and  then  the  aggregate  of  the  payment  and  the  interest  on  it  is  deducted 
from  the  aggregate  of  the  debt  and  interest.  Another  mode  is  to  credifc  the 
payment  when  made,  on  the  aggregate  of  the  principal  debt  and  of  the  in- 
terest computed  to  the  time  of  payment:  WiUiama  v.  Houghtaling,  3  Cow.  86, 
and  the  cases  there  collected.  The  latter  mode  is  best  supported  by  the 
authorities.  The  immediate  application  of  the  payment  towards  the  discharge 
of  the  debt  seems  most  consistent  with  the  intention  of  the  party  in  making 
it;  and  with  the  general  rule  by  which  payments  are  first  applied  toward  the 
extinguishment  of  the  interest.  This  mode  is  also  more  simple  and  common." 
The  latter  mode  above  stated,  it  will  be  seen,  is  the  United  States  rule,  and 
some  qf  the  cases  cited  under  it  are  where  prepayments  were  made.  See  also 
BingUton  j.  AlUn,  2  Strobh.  Eq.  166,  and  De  Brahl  v.  Nevffer,  1  Strobh. 
426.  The  first  mode  above  stated,  where  the  prepayment  is  treated  as  a  de- 
posit, is  thus  stated  by  Chief  Justice  McKean,  in  Tracy  v.  Wileoff:  <*  The  rule 
of  computing  interest  must  be  such  that  the  interest  of  money  paid  in  before 
the  time  must  be  deducted  from  the  interest  of  the  whole  sum  due  at  the 
time  appointed  by  the  instrument  for  making  the  payment.  For  instance,  a 
bond  to  pay  one  hundred  pounds  with  annual  interest  at  six  per  cent.,  and 
at  the  end  of  six  months  fifty  pounds  are  paid;  this  payment  shall  not  be  ap- 
portioned at  three  pounds  to  the  discharge  of  the  half-year's  interest,  and 
forty-seven  pounds  to  the  diminution  of  the  principal,  so  as  to  calculate  the 
remaining  interest  at  six  per  cent,  upon  fifty-three  pounds  for  six  months, 
but  the  interest  shall  be  charged  at  the  end  of  the  year  upon  one  hundred 
pounds,  the  payment  of  fifty  pounds  shall  then  be  deducted  from  the  aggre- 
gate sum  of  one  hundred  and  six  pounds,  and  the  obligor  receive  a  credit  of 
one  pound  ten  shillings,  as  interest  of  fifty  pounds  for  six  months." 

But  the  cases  in  which  payments  of  either  principal  or  interest  have  been 
made  before  they  were  due  are  comparatively  few,  unless  there  has  been  an 
express  stipulation  by  which  the  debtor  was  to  derive  some  special  benefit. 
Where  a  payment  has  been  made  on  a  debt  not  bearing  interest  and  not  yet 
due,  no  interest  will  be  allowed  on  such  prepayment  in  the  absence  of  a  special 
agreement  to  that  effect:  Parker  y.  Moody,  58  Me.  70;  Drewv,  TowU,  lOFos. 
N.  H.  531;  HandleyT,  Dobson,  7  Ala.  359.  In  the  latter  case.  Collier,  C.  J., 
says,  at  page  361 :  "A  party  is  not  bound  to  pay  his  debt  before  the  expiration 
of  the  term  of  credit  for  which  he  has  stipulated;  if  he  does,  he  can  not  as 
matter  of  right  daim  a  deduction  for  interest.  If  the  debtor  pays  money  in 
anticipation  of  the  appointed  day,  without  an  agreement,  either  express  or 
implied,  between  himself  and  the  creditor,  his  debt  will  be  extinguished  pro 
tantOi  and  no  more.  The  creditor  may  prefer  to  have  his  money  at  the  time 
provided  for  its  payment,  to  a  less  sum  at  an  earlier  day:  if  so,  it  is  his  right» 
and  he  may  insist  on  being  paid  in  toto.*' 

MXBCAKTILE  BuL£. — The  custom  is  very  common  among  merchants  in  set- 
fling  their  accounts,  to  state  an  interest  account,  in  which  interest  is  charged 
on  each  item  of  principal  on  the  debit  side  and  credited  on  each  item  on  the 
credit  side  of  the  account,  and  a  balance  of  such  interest  account  is  struck  and 
added  to  the  balance  of  principal  This  is  known  as  the  mercantile  rule. 
This  method  has  been  allowed  by  the  courts  in  a  few  instances,  where  it  had 
Aic.  Pso.  ToL.  L— 19 
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been  used  by  the  parties,  or  adopted  by  the  phuntiff:  BUmghUm  v.  Lynch^  2 
Johns.  Ch.  210;  Smith  ▼.  Shaw,  2  Wash.  167;  Hart  ▼.  Dewey,  2  Paige,  207; 
Backus  ▼.  Minor,  3  Cal.  231.  In  SUmghton  v.  Lynch,  supra,  the  chancellor, 
at  page  214,  says:  "This  exception  goes  to  the  whole  mercantile  usage  of  « 
Gompnting  interest  on  merchants'  accounts.  The  correct  mode  of  crediting 
payments,  as  between  debtor  and  creditor,  is  to  carry  them,  in  the  first  place, 
to  the  extiuguishment  of  the  interest  due,  according  to  the  principle  of  this 
third  exception;  and  it  is  susceptible  of  mathematical  demonstration,  that  if 
credits  be  not  so  applied,  but  the  principal  of  the  debt  is  left  to  continue 
upon  interest,  and  interest  is  computed  upon  the  payments  as  they  are  suc- 
cessively made,  a  debt  will  in  the  course  of  a  few  years  (and  the  time  will  be 
longer  or  shorter  according  to  the  rate  of  interest)  be  wholly  extinguished  by 
paym^ts  of  interest,  without  paying  a  cent  of  principal.  I  have,  however, 
always  understood  and  observed,  that  the  usage  amongst  merchants,  in  stating 
their  accounts,  is  different,  and  conformable  to  the  master^s  report.  It  is  the 
debtor  who  gains,  and  the  creditor  who  loses,  by  this  mode.  But  this  usage 
is  not  very  material  when  there  are  long  mutual  credits,  because  the  rule 
operates  equally  upon  the  credits  of  each  party,  and  if  the  balances  are 
nearly  the  same,  the  result  is  equal.  *  *  *  In  the  present  account  I  have 
no  doubt  the  parties,  throughout  their  accounts,  have  followed  the  mercantile 
usage,  and  as  far  as  any  partial  calculation  or  settlements,  in  respect  to  each 
other,  have  been  made,  they  would  of  course  follow  that  custom.  Shall  I,  then, 
break  in  upon  that  usage,  in  the  settlement  of  these  copartnership  accounts  t 
As  the  plaintiff  claims  to  be,  and  is  found  to  be,  the  creditor,  he  has  an  in- 
terest that  I  should  do  so;  but  I  do  not  think,  upon  a  consideration  of  this 
case,  that  I  ought  to  disturb  the  complicated  calculations  attending  the  report 
upon  this  point." 

Compound  Intebest. — Interest  on  interest,  in  the  absence  of  a  special 
agreement,  is  not  allowed:  Mason  v.  CaUender,  2  Minn.  302;  Dyar  v.  Slings 
erland,  24  Id.  267;  DroughUm  v.  Mitchell,  64  Ala.  210;  Connecticut  v.  Jackson^ 
7  Am.  Deo.  471;  Hastings  v.  Wistoall,  8  Mass.  455;  Doe  v.  Warren,  7  GreenL 
48;  Dean  v.  yVilliams,  17  Mass.  417;  Stoner  v.  Evans,  46  Mo.  461;  Stokely 
V.  Thompson,  34  Pa.  St.  210;  Waring  v.  Cunliffe,  1  Ves.  99.  Thus  in  Con- 
necticut  v.  Jackson,  supra,  Chancellor  Kent  says:  **  Interest  upon  intereflt» 
promptly  and  incessantly  accruing,  would,  as  a  general  rule,  become  harsh 
and  oppressive.  Debt  would  accumulate  with  a  rapidity  beyond  all  ordinary 
calculation  and  endurance.  Common  business  can  not  sustain  such  over- 
whelming accumulation.  It  would  tend  also  to  inflame  the  avarice  and 
harden  the  heart  of  the  creditor.  Some  allowance  most  be  made  for  the 
indolence  of  mankind,  and  the  casualties  and  delays  incident  to  the  best 
regulated  industry;  and  the  law  is  reasonable  and  humane  which  gives  to  the 
debtor's  infirmity,  or  want  of  precise  punctuality,  some  relief  in  the  same 
infirmity  of  the  creditor.  If  the  one  does  not  pay  his  interest  to  the  utmost 
farthing,  at  the  very  moment  it  falls  due,  the  other  will  equally  fail  to  de- 
mand it  with  punctuality.  He  can,  however,  demand  it,  and  turn  it  into 
principal  when  he  pleases;  and  we  may  safely  leave  this  benefit  to  rest  upon 
his  own  vigilance  or  his  own  indulgence.  Huberus  says,  that  neither  the  law 
of  benevolence,  nor  of  public  utility,  will  permit  interest  upon  interest.** 
Compound  interest  is  not  recoverable,  unless  there  has  been  a  settlement  be- 
tween the  parties,  or  a  judgment,  whereby  the  aggregate  amount  of  principal 
and  interest  is  turned  into  a  new  principal,  or  where  there  is  a  special  agree- 
ment to  do  BO,  in  such  a  form  as  to  be  valid:  Stokely  v.  Tliompson,  34  Pa.  St. 
210.    An  agreement  to  pay  interest  upon  interest  which  may  thereafter  aocm* 
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can  not  be  enforced:  Mcwry  v.  Bishop,  5  Paige,  98;  Toll  v.  HUler,  11  Id.  228; 
Ganneetieut  y.  Jackmrn^  7  Am.  Dec.  471;  Mcuon  v.  CaUender,  2  Minn.  350. 
In  the  latter  case,  at  page  370,  the  court  Bay:  "  There  is  no  limit  to  the  au- 
thorities on  this  point.  The  principle  established  is  that  a  contract  to  pay 
interest  on  interest  which  is  not  due  is  inequitable,  and  will  not  be  enforced; 
while  on  the  other  hand,  if  the  interest  is  due,  it  may  be  added  to  the  prin- 
cipal, and  a  contract  to  pay  interest  on  such  new  principal  will  be  enforced.'' 
But  though  compound  interest  can  not  be  recovered,  in  pursuance  of  an  ante- 
cedent contract,  yet  accounts  settled  upon  that  basis  are  good,  and  a  promise 
to  pay  the  balance  is  binding:  Ex  parte  Bevan,  9  Ves.  223;  EtUon  y.  Bdl,  5 
Bam.  &  Aid.  34;  Mr.  Parsons  inclines  to  the  opinion  that  in  some  of  the 
courts  a  preyious  agreement  to  pay  compound  interest  would  be  enforced. 
He  says:  "Courts  will  not  lend  their  aid  to  enforce  its  payment,  unless  upon 
a  promise  of  the  debtor  made  qfter  the  interest  upon  which  interest  is  de- 
manded has  accrued;  and  this  rule  is  adopted,  not  because  such  contracts  are 
usurious,  or  sayor  of  usury,  unless  very  remotely,  but  upon  grounds  of  pub- 
lic policy,  in  order  to  avoid  harsh  and  oppressive  accumulation  of  interest. 
And  for  the  reason  that  this  aversion  of  our  law  to  allow  money  to  begei 
money  has  of  late  years  very  much  diminished,  we  do  not  think  it  absolutely 
certain  that  a  bargain  in  advaace  for  the  payment  of  compound  interest,  in 
all  its  facts  reasonable  and  free  from  suspicion  of  oppression,  would  not  be 
enforced  at  this  day  in  some  of  our  courts:"  3  Pars,  on  Con.  153,  citing  Peiree 
y.  Howe,  1  N.  H.  183,  per  Woodbury,  J.;  PawUng  v.  Pawling,  4  Yeates,  220; 
Kennon  v.  Dickins,  Taylor,  235;  S.  C,  Conf.  Bep.  357;  S.  C,  2  Am.  Dec.  642; 
Gibbs  V.  CJtiaolm,  2  Kott  &  M.  38;  8.  C,  10  Am.  Dec.  560;  TcdU^ferro  v. 
King,  9  Dana,  331. 

Whore  there  is  an  express  agreement  in  a  note  or  bond  to  pay  interest  at  tk 
■p^fied  time,  as  annually  or  semi-annually,  there  is  a  lack  of  uniformity  in 
the  decisions,  whether  or  not  interest  upon  interest  from  the  time  it  became 
due  may  be  recovered.    That  interest  is  recoverable  on  deferred  payments- 
of  interest  under  such  agreements,  see  0*J^eaU  v.  jStms,  1  Strobh.  115;  Attstm- 
v.  /mtis,  23  Vt.  286;  Hollingsworth  v.  City,  qf  Detroit,  3  McLean,  472;  Bledso& 
y.  Nixon,  69  N.  C.  89;  BratUm  v.  Alliaon,  70  Id.  498;  AnkeUl  v.  Converse,  17 
Ohio  St  11;  OUpcke  v.  Dubuque,  1  Wall.  175;  Kenrum  v.  Dielane,  Taylor^ 
281;  S.  C,  Conf.  Bep.  357;  S.  C,  2  Am.  Dec  649;  Oibbs  v.  Chiaolm,  2  Kott 
ft  M.  38;  S.  C,  10  Am.  Dec  560;  Walkmeon  v.  Root,  4  Hammond,  373;  De 
Bruhl  v.  Neiuger,  1  Strobh.  426;  Mann  v.  Cross,  9  Iowa,  328;  Mills  v.  Twm 
4^  J^erson,  20  Wis.  50;  Doig  v.  BarUey,  3  Bich.  125;  S.  C,  45  Am.  Dec 
762;  but  the  better  opinion  seems  to  be  that  interest  can  not  be  recovered  on 
interest  unpaid  at  the  time  it  became  due,  and  this  on  the  ground  that  the 
creditor,  in  neglecting  to  call  for  the  interest  when  it  became  due,  waived  his. 
right  to  have  it  converted  into  capital:  Doe  v.  Warren,  7  Greenl.  48;  Stoner  v. 
Beed,  38  Mo.  461;  Hastings  v.  WiswaU,  8  Mass.  455;  Pmdall  v.  Bank  qfMari- 
etta,  10  Leigh,  481;  Ferry  y.  Ferry,  2Cush.  92;  Henry  v.  Flagg,  13  Mete  65; 
Van  Husan  v.  Kanouse,  13  Mich.  303. 

In  Doe  V.  Warren,  supra,  the  court,  per  Weston,  J.,  at  page  50,  say:  "  The 
mode  of  computing  interest  was  settled  by  the  court  in  Dean  v.  WiUiams,  17 
Mass.  417»  in  which  they  say  the  law  does  not  allow  compound  interest,  and 
that  the  interest  is  never  allowed  to  form  a  part  of  the  principal  so  as  to  cany 
Intel  est.  It  is  true,  it  does  not  appear  that  the  note  in  that  case  was  made 
payable  with  interest  annually;  and  it  may  and  perhaps  ought  to  be  presumed 
to  have  been  drawn  in  the  common  form.  But  if  interest  ought  to  carry  in< 
lerest  when  due,  and  because  it  is  due,  the  rule  should  be  uniform.    Suppose  a 
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note  is  made  payable  in  one  year,  with  interest,  and  it  remains  seyeral  yean 
withoat  pajrment  of  either  principal  or  interest.  If  then  put  in  suit,  it  never 
lias  been  pretended  that  more  than  simple  interest  can  be  recoyered.  And 
yet  at  the  end  of  the  year,  the  sum  due  and  detained  was  the  principal  and 
interest;  and  there  would  be  the  same  reason  for  claiming  interest  on  both  as 
there  would  be  if  the  note  had  been  made  payable  with  interest  annually.  So 
if  a  note  was  made  payable  in  five  years,  with  interest,  and  remained  eight 
years  without  any  payment,  only  simple  interest  could  be  recovered;  although 
the  amount  due  and  detained  the  last  three  years  would  be  the  principal  and 
five  years'  interest.  And  there  would  be  the  same  reason  for  regarding  the 
latter  as  an  addition  to  the  principal  as  there  would  be  for  adding  the  aocm- 
ing  interest  of  each  year  to  the  principal,  where  by  the  terms  of  the  note  in- 
terest is  to  be  paid  annually.  The  only  difference  between  the  two  casea 
is,  that  rests  would  be  made  in  the  one  more  frequently  than  in  the  othe^ 
But,  although  the  law  does  not  allow  compound  interest,  it  has  not  been 
inattentive  to  the  rights  of  creditors.  It  does  not  permit  the  debtor  to  detain 
the  interest  he  has  promised  to  pay  annually;  but  furmshes  a  remedy,  if  not 
paid  to  the  creditor  at  the  end  of  each  year,  to  recover  it»  if  he  chooses  to 
exact  it.  The  debtor,  then,  is  sufficiently  in  his  power;  and  if  he  is  disposed 
to  indulge  him,  he  must  be  contented  to  receive  simple  interest." 

Lex  Loci  CoyrBAcrus. — The  rule  is  general  that  interest  is  to  be  paid 
according  to  the  law  of  the  place  where  the  contract  is  made,  unless  the  pay- 
ment is  to  be  made  elsewhere,  and  then  it  is  to  be  according  to  the  law  of  the 
place  where  the  contract  is  to  be  performed:  2  Kent's  Com.  461;  Story  on 
Gouf.of  Laws,  sees.  291,296;  Scofield  v.  Day,  20  Johns.  102;  Boycey.Edioardi, 
4  Pet.  Ill;  Fanning  v.  Conaequa,  17  Johns.  511;  S.  C,  8  Am.  Dec  442; 
Robinaon  v.  Bland,  2  Burr.  1078;  Archer  v.  Dunn,  2  Watts  &  S.  328;  Cooper 
v.  WaidegrtNfe,  2  Beav.  282;  TTumuu  v.  Beckman,  1  B.  Mon.  34;  Anonymoua^ 
2  Hayw.  N.  C.  5  (149).  This  general  rule  is  not  altered  by  the  fact  that  the 
debt  is  to  be  secured  by  a  mortgage  on  land  in  another  state:  De  Woif  y» 
-Jfokiiaon,  10  Wheat.  383.  Thus  the  court  say:  *'  Taking  foreign  security  does 
■  not  necessarily  draw  after  it  the  consequence  that  the  contract  is  to  be  fulfilled 
-where  the  security  is  taken.  The  legal  fulfillment  of  a  contract  of  loan,  on 
the  part  of  the  borrower,  is  repayment  of  the  money,  and  the  security  given 
vis  but  the  means  of  securing  what  he  has  contracted  for,  which,  in  the  eye  of 
^the  law,  is  to  pay  where  he  borrows,  unless  another  place  of  payment  be 
expressly  designated  by  the  contract."  Where  a  contract  for  the  loan  of 
money  is  made  in  one  state,  it  will  bear  the  interest  of  that  state,  althonglr 
the  note  for  the  amount  loaned  was  executed  in  another  state:  Davis  v.  C7o2e- 
mtm,  7  Ired.  L.  424;  S.  C,  11  Id.  303;  McQueen  v.  Bums,  1  Hawks,  476. 
In  North  Carolina  the  general  rule  that  interest  payable  on  debts  is  regulated 
by  the  law  of  the  country  where  the  contract  is  made  prevails,  the  law  pre- 
•uming  that  the  contract  is  to  be  executed  there,  unless  the  parties  stipulate 
otherwise;  but  it  is  held  in  that  state  that  this  stipulation  must  appear  on 
the  face  of  the  contract:  ArringUm  v.  Ote,  5  Ired.  L.  590.  Where  a  bill  of 
exchange  drawn  at  one  place  on  a  party  at  another,  and  in  which  no  mention 
is  made  of  interest,  is  dishonored,  the  amount  of  interest  recoverable  is  to 
be  calculated  according  to  the  lex  Iw^  contractus, «.  «.,  of  the  place  where  the 
bill  was  drawn:  Oibbs  v.  Freemont,  9  £xch.  25;  S.  C,  17  Jur.  820.  The  place 
or  country  in  which  a  bill  of  exchange  is  accepted  is  oonsidered  the  locus  eon" 
tnictus  as  regards  the  acceptor:  De  la  ChaumeUe  v.  BankqfEngkmd,  2  Bank 
k  AdoL  385:  S.  C.  9  Bam.  &  Cress.  208. 
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Febrall  et  al.  v.  Bradford  et  al. 

la  Flobida,  608.] 

JuDGMBMT  WTTHOTTT  SATISFACTION  AGAINST  Onx  of  two  or  more  joint  debtosT 
is  a  bar  to  an  action  against  the  others. 

If  Pabths  Enter  into  a  Joint  Obligation,  it  is  certainly  to  be  understood 
they  are  to  be  sued  jointly,  and  not  severally. 

Judgment  Unsatisfied  against  One  of  Thbee  Joint  Obuoobs  is  not  a 
Bab  to  an  action  against  the  other  two,  where  in  the  prior  case  the  judg- 
ment was  obtained  only  against  the  one  obligor  and  the  action  dismissed 
as  to  the  otliers  by  the  fraadalent  representations  of  one  of  the  other  ob- 
ligors. 

Ck>URT  OF  Law  has  Concubrent  Jurisdiction  with  a  Coubt  of  Chancibt 
in  cases  of  frand,  and  where  the  fraud  is  admitted  in  an  action  at  law  the 
party  should  avail  himself  of  it  there  as  a  defense. 

iBTEBifliT  Gained  bt  One  Pebson  bt  the  Fbaud  of  Anotheb  can  not  be 
held  by  them;  otherwise  fraud  would  always  place  itself  beyond  the  reach 
of  the  court. 

Plea  Whic&  is  Bad  in  Part  is  Bad  in  Toto;  hence,  if  two  defendants  join 
in  a  plea  which  is  sufficient  for  one  but  not  for  the  other,  the  plea  is  bad 
'  as  to  both. 

Debt.  In  1846  plaintiff  in  error  brought  this  action  on  a 
bond  for  payment  of  one  thousand  three  hundred  dollars,  with 
a  condition  annexed  as  recited  in  the  opinion.  Crowell,  one  of 
the  defendants,  was  not  served  with  process.  Defendants  pleaded 
that  they  were  jointly  and  not  severally  bound  with  Crowell,  and 
that  in  1843  plaintiffs  impleaded  said  Crowell  severally  in  an 
action  of  debt  on  the  same  bond  and  recovered  judgment  against 
him.  The  replication  of  plaintiffs  is  stated  in  full  in  the  opinion, 
as  are  also  the  other  facts  of  the  case. 

Douglas,  for  the  plaintiffs  in  error. 

Branchy  for  the  defendants  in  error. 

By  Court,  Hawkins,  J.  For  the  better  understanding  of  the 
case  at  bar,  the  second  plea  of  the  defendants,  Bradfords, 
is  set  forth  at  length: 

''And  for  further  plea,  the  defendants,  Edward  Bradford  and 
Richard  H.  Bradford,  by  their  attorneys,  J.  and  L.  Branch, 
crave  oyer  of  the  said  writing  obligatory,  and  it  is  read  to  them, 
etc. ;  they  also  crave  oyer  of  the  condition  of  the  said  writing 
obligatory,  and  it  is  also  read  to  them,  in  these  words: 

**  *  The  condition  of  the  above  obligation  is  such,  that  whereas 
the'  aforesaid  Lewis  Hule,  Michael  Ferrall,  and  Thomas  M. 
Crowell,  are  bound  as  bail  for  the  said  R.  H.  Crowell,  for  his 
appearance  at  the  next  superior  court,  to  be  holden  in  the 
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county  of  Halifax,  in  the  state  of  North  Carolina,  in  a  certain 
suit,  wherein  the  heirs  of  William  Crowell,  deceased,  are  plaint- 
iffs, and  the  said  Crowell  is  defendant.  Now,  if  the  said  B.  H. 
Crowell  shall  appear  at  the  •said  court,  to  be  held  in  October 
next,  and  surrender  himself  in  discharge  of  his  bail,  or  if  he 
shall  pay  the  amount  which  may  be  recovered  against  him,  then 
this  obligation  shall  be  null  and  void.  Witness  our  hands  and 
seals,  this  eleventh  May,  1841.  B.  H.  Crowell  [seal],  Edward 
Bradford  [seal],  Bichard  H.  Bradford  [seal].' 

*'  Which  being  read  and  heard,  the  said  defendants,  Edward 
Bradford  and  Bichard  H.  Bradford,  say — they  became  bound  to 
the  said  plaintiffs,  by  the  writing  obligatory  in  the  declaration 
mentioned,  jointly  with  the  defendant,  Bichard  H.  Crowell, 
and  not  severally;  and  that  the  said  plaintiffs,  notwithstanding 
the  said  writing  obligatory  was  the  joint  obligation  of  the  said 
Bichard  H.  Crowell,  and  the  said  Edward  Bradford  and  Bich- 
ard H.  Bradford,  heretofore,  to  wit,  at  the  spring  term  of  the 
superior  court  of  the  middle  district  of  Florida,  sitting  for  the 
county  of  Leon,  in  the  year  1843,  impleaded  the  defendant, 
Bichard  H.  Crowell,  one  of  the  joint  obligors  of  said  writing 
obligatory,  severally,  in  a  certain  action  of  debt,  for  detaining 
and  not  paying  the  very  same  identical  debt,  and  for  and  in 
respect  of  the  very  same  identical  causes  of  action  in  the  said 
declaration  mentioned,  and  that  such  proceedings  were  there- 
upon had  in  the  said  court  in  that  plea;  that  afterwards,  to  wit, 
on  the  twenty-fifth  day  of  April,  a.  d.  1843,  the  said  plaintiffs, 
by  the  consideration  and  judgment  of  the  said  court,  recovered 
in  the  said  plea  against  the  said  Bichard  H.  Crowell,  the  sum  of 
one  thousand  three  hundred  dollars,  and  one  hundred  and  nine- 
ty-four dollars  and  seventy  cents,  and  their  costs  about  their 
said  suit  in  that  behalf  expended;  whereof  the  said  Bichard 
H.  Crowell  was  convicted,  as  by  the  records  and  proceedings 
thereof  still  remaining  in  the  said  court  more  fully  and  at  large 
appears;  which  said  judgment  still  remains  in  full  force  and 
effect,  not  in  the  least  reversed  or  made  void.  And  this  the 
said  defendants,  Edward  Bradford  and  Bichard  H.  Bradford, 
are  ready  to  verify;  wherefore  they  pray  judgment,  if  the  said 
plaintiffs  ought  to  have  or  maintain  their  aforesaid  action  thereof 
against  them,"  etc. 

To  this  plea,  the  following  amended  replication  was  filed: 
**And  the  said  plaintiffs,  Lewis  Hale,  Michael  Ferrall,  and 
Thomas  M.  Crowell,  by  their  attorneys,  as  to  the  said  plea  of 
the  said  defendants,  Bichard  H.  Bradford  and  Edward  Brad- 
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ford,  by  them  secondly  above  pleaded,  say — that  they,  the  said 
plaintiffs,  by  reason  of  anything  by  the  said  defendants  in  that 
plea  alleged,  ought  not  to  be  barred  from  having  and  maintain- 
ing their  aforesaid  action  thereof  against  them,  the  said  defend- 
ants, because,  they  say,  that,  at  the  time  of  the  taking  of  the 
said  judgment,  in  said  plea  mentioned,  against  Richard  H. 
Crowell  alone,  Joseph  B.  Brown,  the  attorney  of  record,  who 
conducted,  prosecuted,  and  managed  the  suit  in  which  said  judg« 
ment  was  taken  for  plaintiffs,  was  imposed  upon,  circumvented, 
and  his  judgment  not  fairly  exercised,  and  said  attorney  was  in- 
duced to  dismiss  the  proceedings  as  to  the  said  defendants, 
Bichard  H.  Bradford  and  Edward  Bradford,  and  to  take  a  judg- 
ment against  Richard  H.  Crowell  alone  in  said  plea  mentioned, 
in  consequence  of  the  false  and  fraudulent  representations  of 
the  defendant,  Richard  H.  Bradford,  one  of  the  said  defendants, 
and  this  they,  the  said  plaintiffs,  are  ready  to  verify;  wherefore 
they  pray  judgment  and  their  damages,  by  reason  of  the  non- 
payment of  their  debt,  to  be  adjudged  to  them,"  etc. 

By  the  defendants,  a  demurrer  was  put  in  to  this  replication, 
and  was  sustained  by  the  court. 

The  plaintiffs  in  error  have  assigned  the  following  causes  of 
error: 

1.  Tlie  court  below  erred  in  sustaining  the  plea  of  former  re- 
covery, pleaded  in  the  second  plea  of  the  defendants. 

2.  The  court  erred  in  sustaining  the  demurrer  to  plaintiffs' 
replication  to  said  plea  of  former  recovery. 

3.  The  court  erred  in  not  giving  judgment  for  plaintiffs  on  the 
defendants'  demurrer  to  plaintiffs'  replication  to  said  plea  of 
former  recovery. 

4.  The  court  erred  in  deciding  the  defendants'  plea  of  former 
recovery  against  the  said  Richard  H.  Crowell  a  bar  to  plaintiffs' 
action. 

Two  questions  raised  by  the  pleadings  and  by  this  assign- 
ment of  errors  present  themselves  for  the  consideration  of  the 
court. 

1.  Where  there  is  a  joint  obligation  given  by  three  persons, 
and  judgment  is  taken  only  against  one,  whether  that  judgment 
can  be  pleaded  in  bar  to  a  subsequent  suit  upon  the  same  cause 
of  action,  by  the  other  parties  to  the  instrument. 

2.  If  this  plea  of  judgment  recovered  is  a  good  bar  to  the 
subsequent  suit,  the  next  inquiry  is,  how  far  its  effect  can  be 
counteracted  and  avoided  by  the  false  and  fraudulent  representa- 
tions of  the  party  setting  up  this  bar;  and  owing  to  which,  judg- 
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ment  in  the  original  suit  was  taken  against  Bichard  H.  Crowell 
alone,  without  joining  the  Bradfords,  his  co-defendants. 

We  will  discuss  them  in  their  order;  and  as  to  the  first  point, 
we  are  clearly  of  opinion  that  a  judgment,  without  satisfaction^ 
recovered  against  one  of  two  or  more  joint  debtors,  is  a  bar  to 
an  action  against  the  others.  We  are  aware  that  there  have 
been  conflicting  decisions  upon  this  question;  but  we  must  de- 
cide it  upon  what  we  deem  principle,  and  upon  the  authority  of 
decisions  entitled  to  the  greatest  respect,  not  only  for  the  rea- 
soning contained  in  them,  but  for  their  haying  been  made  by 
judges  of  the  highest  character  and  reputation. 

If  parties  enter  into  a  joint  obligation,  it  is  certainly  to  be 
understood  they  are  to  be  sued  jointly,  and  not  severally. 
It  is  part  of  their  bargain,  and  they  have  a  right  to  insist  upon 
its  fulfillment.  In  the  words  of  Chief  Justice  Spencer,  "  Each 
debtor  is  bound  for  the  whole  until  the  debt  is  paid;  but  as  re- 
gards the  remedy  to  coerce  payment,  there  is  a  material  and  set- 
tled distinction.  If  they  have  undertaken  severally  to  pay, 
separate  suits  may  be  brought  against  each;  but  when  their  un- 
dertaking is  joint,  unless  they  waive  the  advantage,  by  not 
interposing  a  plea  in  abatement,  they  must  be  sued  jointly,  if  in 
full  life,  and  neither  has  been  discharged,  by  operation  of  a 
banknipt  or  insolvent  law,  or  is  not  liable  on  the  ground  of  in- 
fancy:" B6bert8on  v.  Smith  et  aX. ,  18  Johns.  477  [9  Am.  Dec.  227]. 

The  principle  we  have  laid  down  is  to  be  found  in  all  the 
text-books.  In  Chit.  PI.  48,  we  find  that,  where  there  are  sev- 
eral parties,  if  the  contract  be  joint,  they  must  all  be  made  de- 
fendants." So  in  Com.  Dig.,  tit.  Action,  K.  4,  ''a  recovery 
against  one  obligor  and  execution  will  be  a  bar  in  debt  against 
the  other."  It  is  true,  that  in  the  same  work,  tit.  as  above,  L. 
9,  it  is  said: ''  So  a  recovery  and  execution  against  one,  where  the 
thing  demanded  is  certain,  is  no  bar,  in  another  action,  against 
another,  upon  the  same  foundation — as  if  two  be  bound  by  a 
bond,  a  recovery  and  execution  against  one  is  no  bar  to  an  ac- 
tion upon  the  same  bond  against  the  other  obligors."  Baron 
Parke,  in  a  case  to  be  cited  hereafter,  remarked,  in  relation  to 
this  last  clause  in  Comyn,  ''  that  it  is  merely  a  repetition  of  the 
old  cases  relating  to  joint  and  several  bonds,"  and  such  seems 
to  have  been  the  opinion  of  Chief  Justice  Spencer. 

We  are  aware  that  in  stating  our  conclusion,  we  may  be  said 
to  have  impugned  a  decision  of  the  highest  legal  tribunal  in 
our  country,  the  supreme  court  of  the  United  States,  and  that 
decision,  too,  pronounced  by  Chief  Justice  Marshall:  Shehee  v. 


Jan.  1849.]      Ferrall  v.  Bradfobd.  297 

MdndevlUe,  G  Cranch,  263.  Delicate  must  be  the  task,  at  all 
times,  of  criticising  an  opinion  emanating  from  such  a  source — 
bold,  perhaps,  the  tribunal  that  may  differ  from  its  conclusions; 
and  we  are  free  to  admit,  that  in  that  case  the  rigid  technicalities 
of  the  law  were  made  to  succmnb  and  give  way  to  equity  and 
justice.  There  certainly  seems  something  exceedingly  unjust 
in  one  partner,  receiving  the  profits  of  a  partnership  for  a  long 
period  of  time,  and  upon  the  concern  becoming  unsuccessful, 
concealing  his  interest,  and  leaving  a  third  person  to  bear  the 
loss;  besides,  if  he  were  a  secret  partner,  how  could  the  cred- 
itor learn  whom  to  sue  ?  But  ila  lex  scripta  esi.  The  case  at 
bar  stands  upon  a  different  footing;  the  suit  was  upon  a  bond — 
in  which,  of  course,  all  the  names  of  the  obligors  were  clearly 
and  distinctly  set  forth. 

The  decision,  however,  in  Shehee  v.  MandeviUe,  has  been  di- 
rectly overruled  in  this  country  and  in  England.  In  Ward  v. 
Johnson  et  al.,  13  Mass.  148,  it  was  quoted  by  the  plaintiffs,  and 
its  doctrine  denied  by  the  court,  Justice  Wilde  holding:  "  This 
being  a  joint  action,  to  support  the  declaration,  a  joint  subsist- 
ing cause  of  action  must  be  shown  against  both  the  defendants." 
(There  had  been  a  previous  judgment  against  one  of  the  defend- 
ants, upon  the  same  cause  of  action.)  *'  We  know  of  no  prin- 
ciple of  law,"  he  further  says,  ''  which  can  authorize  us  to  give 
separate  judgments  in  an  action  on  a  joint  contract." 

In  the  case  before  cited,  Robertson  v.  Smith,  18  Johns.  477 
[9  Am.  Dec.  227],  it  was  commented  upon  at  large  by  Chief 
Justice  Spencer,  and  received  his  decided  disapprobation,  and 
the  principle  contained  in  it  was  overruled  by  the  court.  So, 
too,  in  Witlings  v.  Consequa,  Pet.  C.  C.  301,  Judge  Washington 
says:  "A  judgment  against  one  partner  extinguishes  the  simple 
contract  debt  as  completely  as  if  one  had  given  his  bond  for  it." 
This  same  principle  is  sustained  in  the  courts  of  Pennsylvania: 
SmUh  V.  Black,  9  Serg.  &  R.  142  [11  Am.  Dec.  686];  Anderson 
V.  Levan,  1  Watts  &  S.  339;  and  in  the  latter  case,  the  decision 
of  Shehee  v.  Mandevitle  is  not  considered  as  authority,  though 
with  an  expression  of  regret  by  the  court  that  it  had  been  over- 
ruled, as  "  its  justice  might  have  supported  it." 

Chancellor  Kent,  in  Penny  v.  Martin,  4  Johns.  Ch.  567, 
approves  of  the  decision  in  the  case  of  WiUings  db  Francis  v. 
Consequa,  1  Pet.  C.  C.  301,  before  cited,  and  refused  even  in 
equity  to  enforce  the  rights  of  a  creditor  against  a  dormant  part- 
ner. The  decisions  in  Pet.  C.  C,  and  that  of  Penny  v.  Martin^ 
were  made  several  years  posterior  to  that  of  Shehee  v.  MandevUle. 
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The  geneial  principle  as  asserted  by  the  court  is  fully  sustained 
also  by  a  solemn  decision  of  the  court  of  exchequer  in  England: 
King  et  at.  v.  Hoare,  13  Mee.  &  W.  495.  The  case  of  Shehee  v. 
MandeviUe  was  cited  before  that  court,  but  it  was  not  deemed 
satisfactory,  and  was  disregarded.  In  this  case,  there  are  some 
dicta  of  Baron  Parke  upon  the  subject  of  extinguishment,  and 
sustaining  the  argument  of  counsel  for  the  defendants.  He  re- 
marks, that ''  if  there  be  a  breach  of  contract  or  wrong  done,  or 
any  other  cause  of  action  by  one  against  another,  and  judg- 
ment be  recovered  in  a  court  of  record,  the  judgment  is  a  bar  to 
the  original  cause  of  action,  because  thereby  it  is  reduced  to  a 
certainty,  and  the  object  of  the  suit  attained,  and  it  would  be 
useless  and  vexatious  to  subject  the  defendant  to  another  suit, 
for  the  purpose  of  obtaining  the  same  result.  Hence  the  legal 
maxim.  Transit  in  rem  adjudicatam.  The  cause  of  action  is 
changed  into  matter  of  record,  which  is  of  a  higher  nature,  and 
the  inferior  remedy  is  merged  in  the  higher.  This  appears  to 
be  equally  true,  where  there  is  but  one  cause  of  action,  whether 
it  be  against  a  single  person  or  many."  With  these  remarks, 
we  dismiss  the  first  point  in  the  case,  and  we  come  now  to  the 
second. 

This  involves  a  question  of  more  difficulty,  inasmuch  as  we 
can  find  no  case  precisely  analogous  to  assist  us  in  coming  to  a 
conclusion.  The  facts  succinctly  are  these:  The  plaintiffs  in  the 
court  below  took  judgment  against  only  one  of  the  joint  obligors, 
and  when  that  fact  is  pleaded  by  the  defendants  in  bar,  they  re- 
ply that  they  did  only  do  so  because  their  attorney  was  circum- 
vented and  induced  to  dismiss  the  proceedings  as  to  the  other 
defendants,  in  consequence  of  the  fraudulent  representations  of 
one  of  the  defendants. 

It  matters  little  as  to  the  mode  or  manner  in  which  fraud  is 
effected.  A  court  must  look  to  the  effect,  and  ask  if  the  result 
is  a  consequence  of  the  fraud.  Here  the  defendants  seek  to 
avail  themselves  of  a  legal  defense,  arising  from  a  state  of  facta 
which  they  themselves,  by  their  fraud,  have  produced.  They 
admit,  virtually,  by  their  demurrer,  that  the  plaintiffs  have  been 
deprived  of  a  legal  right  by  their  fraud,  and  they  seek  now,  by 
their  defense,  to  take  advantage  of  their  own  wrong — ^a  defense 
admitted  to  arise  from  their  own  fraudulent  act.  The  question 
now  is.  Will  such  a  defense  be  available,  tolerated,  or  allowed  f 
Law,  reason,  justice,  and  morality  unite  in  a  negative  response. 

Lord  Coke  says,  that ''  fraud  and  deceit  by  him  who  is  trusted 
is  most  odious  in  law."     ''The  common  law  doth  so  abhor 
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fraud  and  covin,  that  all  acts,  as  well  judicial  as  othors,  and 
which  of  themselves  are  just  and  lawful,  yet,  being  mixed  with 
fraud,  are  in  judgment  of  law  wrongful  and  unlawful:"  Fer- 
mor*8  Case,  3  Co.  77.  Lord  Mansfield,  too,  Cadogan  v.  Kennett, 
2  Cowp.  434,  remarks:  ''The  principles  and  rules  of  the  com- 
mon law,  as  now  universally  known  and  understood,  are  so 
strong  against  fraud  in  every  shape,  that  the  common  law  would 
have  attained  every  end  proposed  by  the  statutes  of  13  and  27 
Elizabeth.'' 

Fraud  will  vitiate  any,  even  the  most  solemn,  transactions, 
and  an  asserted  title  to  properly  founded  upon  it  is  utterly  null: 
United  States  v.  Amistad,  15  Pet.  694;  Stoddard  v.  Chambers,  2 
How.  284.  No  doubt  a  record  may  be  affected  and  even  vitiated 
by  fraud:  White  v.  Hall,  12  Ves.  324;  Hampaon  v.  Edmpson,  3 
Yes.  &  B.  42.  But  this  principle  of  fraud  is  so  generally  ad- 
mitted, it  is  useless  to  multiply  authorities. 

We  do  not  deem  it  imperative,  as  contended  for  by  counsel, 
that  the  plaintiffs  should  be  driven  into  a  court  of  equiiy  for 
redress,  if  a  fraud  has  been  perpetrated.  We  consider  the 
defense  to  the  plea  in  this  case,  as  set  forth  in  the  replication,  a 
good  one  at  law.  Judge  Story  remarks:  ''To  remedy  defects 
in  common-law  proceedings  is  the  principal  reason  of  interfer- 
ence—that a  wrong  is  done  for  which  there  is  no  plain,  ade- 
quate, and  complete  remedy  in  the  courts  of  common  law:" 
1  Story's  Eq.  63. 

It  is  an  admitted  principle  that  a  court  of  law  has  a  concur- 
rent jurisdiction  with  a  court  of  chancery  in  cases  of  fraud. 
The  principles  as  to  fraud  may  be  often  more  correctly  applied 
in  a  court  of  equity  than  in  courts  of  law.  Chancery  can  com- 
pel discovery  of  facts  which  a  court  of  law  can  not.  Fraud  may 
frequently  be  presumed  in  equiiy  by  the  chancellor,  while  at 
}aw  it  is  the  province  of  the  jury  to  find  the  facts  and  determine 
their  character,  under  the  instruction  of  the  court:  Oregg  v. 
Sayre,  8  Pet.  244;  Swayze  v.  Burke,  12  Id.  11;  Jackson  v.  Bvr* 
goU,  10  Johns.  462  [6  Am.  Dec.  349];  Atlantic  Ins.  Co.  v.  Con^ 
ard,  4  Wash.  C.  C.  662. 

The  supreme  court  of  Massachusetts,  in  speaking  of  this  sub- 
ject, hold  this  language:  "  But  when  a  court  of  law  has  regu- 
larly the  fact  of  fraud  admitted  or  proved,  no  good  reason  can 
be  assigned  why  relief  should  not  be  obtained  there,  although 
not  always  in  the  same  way  in  which  it  may  be  obtained  in  a 
court  of  equity:"  Boynion  v.  Hubbard,  7  Mass.  112. 

So  in  the  case  at  bar,  the  fraud  is  admitted;  then  why  should 
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not  the  court  act  upon  it?  A  chancellor,  too,  might  feel  no 
little  diffidence  in  allowing  an  appeal  to  his  jurisdiction,  when  a 
good  defense  existed  at  law,  of  which  the  party  had  not  availed 
himself;  and  we  all  know  that  negligence  in  this  respect  meets 
with  no  favor  in  a  court  of  equity. 

At  the  first  blush  we  thought  we  discovered  some  difficulty 
arising  from  the  fact  that  only  one  of  the  defendants  is  alleged 
to  have  been  guilty  of  the  fraud,  but  it  soon  di8apx)eared;  for 
we  find  this  principle  broadly  laid  down — that  interests  gained 
by  one  person  by  the  fraud  of  another  can  not  be  held  by  them; 
otherwise  fraud  would  always  place  itself  beyond  the  reach  of 
the  court:  Harris  v.  Delamar,  3  Ired.  Eq.  221,  citing  Bridgman 
V.  Green,  2  Ves.  sen.  G27;   ffuguenin  v.  Baseley,  14  Ves.  273. 

Again,  a  plea  which  is  bad  in  part  is  bad  in  toto.  If,  there- 
fore, two  defendants  join  in  a  plea  which  is  sufficient  for  one 
but  not  for  the  other,  the  plea  is  bad  as  to  both;  for  the  court 
can  not  sever  it  and  say  that  the  one  is  guilty  and  that  the  other 
is  not,  when  they  all  put  themselves  upon  the  same  terms:  Chit. 
PI.  598  (7th  Am.  ed.);  Earl  of  Manchester  v.  Vale,  1  Saund.  28, 
note  2.  So  an  entire  plea  can  not  be  good  in  part  and  bad  in 
another  part,  because  such  entire  plea  is  not  divisible:  Id.  27; 
Steph.  on  PI.  448;  Trueman  v.  ffurst,  1  T.  R.  40;  Duffield  v. 
Scott,  3  Id.  376;  Moors  v.  Parker,  3  Mass.  310;  MarsteUer  v. 
McClean,  7  Cranch.  159;  Bradley  v.  Powers,  7  Cow.  330. 

In  relation  to  the  doctrine  of  transit  in  rem  adjudicaiam,  a 
maxim  borrowed  from  the  civil. law,  we  are  free  to  admit  that  it 
would  have  been  available  but  for  the  fraud  of  those  setting  it 
up  against  the  plaintiffs,  inducing  them  to  single  out  one  of  the 
joint  obligors  against  whom  to  take  judgment;  and  we  are  dis« 
posed  to  carry  out  the  civil-law  doctrine  of  the  restitutio  ad  in-- 
tegrum^  so  far  as  the  defendants  are  concerned,  by  restoring  the 
plaintiffs,  as  near  as  may  be,  to  the  same  state  in  which  they 
would  have  been  but  for  the  fraud  of  the  defendants.  Of  course, 
we  are  not  to  be  understood  as  intending  to  set  aside  the  judg- 
ment against  Crowell,  in  this  collateral  way.  It  would  have 
been  better,  no  doubt,  for  the  plaintiffs  to  have  had  it  reversed 
or  vacated  before  the  second  suit  was  brought.  Crowell  was 
not  served  with  process  in  the  last  suit,  so  that  there  can  not 
be  two  judgments  against  him.  That  a  legal  anomaly,  two 
judgments  on  a  joint  cause  of  action,  has,  by  the  peculiar  cir- 
cumstances of  the  case,  been  produced,  must  be  admitted.  But 
who  occasioned  it  ?  Who  is  to  complain  ?  Crowell  will  scarcely 
do  so,  and  the  defendants  have  no  right  to  be  querulous, 
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estopped  as  they  are  by  their  acts  and  their  own  conduct  in  the 
premises.  If  the  plaintiffs  in  this  case  were  to  be  turned  out  of 
court,  an  anomaly  far  more  to  be  regretted,  inyolving  the  strong- 
est principles  of  justice,  would  arise,  viz. :  a  deep,  palpable  wrong, 
without  a  corresponding  remedy.  We  have  argued  this  case, 
of  course,  as  it  stands  upon  the  pleadings.  Whether  fraud 
actually  was  committed,  or  not,  is  a  question  easily  solved  by 
the  creation  of  an  issue  of  fact  in  the  court  below,  to  which  the 
parties  are  remitted. 

With  these  views  we  are  of  opinion  that  the  judgment  of  the 
court  below  should  be  reversed.  It  is  therefore  ordered  that  it 
be  reversed  and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Unsatistied  Judgment  agaikst  Oke  of  Two  Joint  Debtobs  does  not  bar 
a  subsequent  action  against  the  other,  where  the  latter  was,  at  the  time  when 
the- first  suit  was  brought,  without  the  jurisdiction  of  the  state:  OlcoU  ▼.  LU- 
Ue,  32  Am.  Dea  357.    And  see  CoUina  v.  Lemaster8,  21  Id.  469,  and  note. 

CONOURKENT  JUBIBDIOTION  01*  OOUBTS  01*  LaW  AND  EqUTTT  IN  CaSES  Of 

Fraud:  See  Jamiaon  v.  Beauhien,  36  Am.  Dec.  634,  and  note,  where  prior 
oases  in  this  series  are  collected.    See  also  Brewer  v.  Harris^  41  Id.  587. 
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[3  FbOBZDA,  694.] 

Tbat  Pabtt  mat  Resort  to  a  Coubt  of  Ekbor  to  Obtain  a  Reversal  of 
his  own  judgment,  if  it  has  been  so  rendered  that  he  may  sustain  injury 
by  it,  is  a  principle  now  well  settled. 

Bulb  that  a  Party  shall  not  Take  Advantage  or  an  Error  for  his 
Benefit  does  not  apply  to  errors  of  the  court,  as  where  it  pronounces  a 
wroiig  judgment. 

It  is  Error  to  Disioss  a  Suit  as  to  Soice  of  the  Joint  Obligors  before 
judgment  against  the  others;  it  is  a  much  more  fatal  error  where  the 
judgment  is  first  rendered  against  one  obligor  and  the  suit  is  afterwards 
dismissed  as  to  the  others. 

Wrerb  an  Erroneous  Judgment,  Improvidentlt  Taken  by  the  unakiU- 
fulness  of  the  parties'  attorney,  stands  in  the  way  of  a  recovery,  or  is  cal- 
culated to  embarrass  the  plaintifiEs  very  much,  in  a  suit  upon  the  original 
comtraot,  they  will  be  allowed  to  reverse  it. 

EsBor  hj  plamtiffs  to  reverse  their  own  judgment. 

Douglas,  for  the  plamtifTs  in  error. 

Archer f  for  the  defendant  in  error. 

By  Court,  Douglas,  C.  J.    This  suit  was  instituted  in  the  late 
iuperior  court  of  Leon  county,  by  Lewis  Hale^  Michael  Ferrall. 
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and  Thomas  M.  Crowell,  against  Bichard  H.  Bradford,  Edward 
Bradford,  and  Eichard  H.  Crowell,  upon  the  joint  bond  of  th» 
defendants  (in  the  court  below),  for  the  sum  of  thirteen  hundred 
dollars,  payable  to  the  plaintiffs.  Process  was  sued  out  against 
and  duly  served  upon  all  of  the  said  defendants,  and  the  declara* 
tion  filed  in  the  case  is  in  the  usual  form  in  debt,  charging  all 
the  defendants  jointly.  Judgment  by  default  for  want  of  plea 
was  rendered  against  Bichard  H.  Crowell  only,  for  the  said  sum 
of  thirteen  hundred  dollars  debt,  and  one  hundred  and  ninety* 
four  dollars  and  seventy  cents,  making  together  the  sum  of  four- 
teen hundred  and  ninety-four  dollars  and  seventy  cents,  and 
costs,  etc.  Whether  on  motion  of  the  attorney  for  the  plaint- 
iffs or  not,  the  record  does  not  state;  but  it  shows  that  he  was 
present,  and  he  seems  to  have  acquiesced  in  it,  for  immediately 
after  it  was  entered,  the  suits  against  Bichard  H.  Bradford  and 
Edward  Bradford  were  dismissed  ''by  consent  of  parties,  by 
their  attorneys."  Since  the  rendition  of  said  judgment,  the  de- 
fendant, Bichard  H.  CroweU,  has  departed  tiiis  life,  and  this 
suit  is  prosecuted  by  the  plaintiffs  in  error  (who  were  also 
plaintiffs  in  the  court  below),  to  reverse  their  own  judgment,  on 
the  ground  that  it  was  improvidently  taken  by  their  attorney, 
and  tends  greatly  to  their  injury.  The  error  assigned  is,  that 
the  bond  sued  on  was  the  joint  bond  of  three  persons,  and  the 
judgment  was  taken  by  default  against  one  only  of  the  joint 
obligors,  and  the  proceedings  were  dismissed,  as  to  the  other 
joint  obligors.  The  defendant  in  error  appears  by  her  counsel, 
but  makes  no  objection. 

That  a  party  may  resort  to  a  court  of  error,  to  obtain  the  re- 
versal of  his  own  judgment,  if  it  has  been  so  rendered  that  he 
may  sustain  injury  by  it,  is  a  principle  too  well  settled  to  be 
now  contested.  Johnson  v.  Jebb,  3  Burr.  1772;  S.  C,  2  Eng. 
Com.  L.  255,  is  a  leading  case  upon  this  subject,  and  it  was 
likewise  so  held  by  this  court,  in  the  case  of  Ward  and  May  v.  2?uZI 
and  Shine,  1  Fla.  275,  where  a  number  of  authorities  in  point  are 
cited,  but  a  number  more  might  be  added;  it  is  also  laid  down 
in  2  Tidd's  Pr.  1134,  and  1  Arch.  Pr.  232.  The  only  question  is, 
whether  this  is  a  case  proper  for  the  application  of  the  principle, 
and  we  think  it  is.  In  Capron  v.  Von  N-yordeUy  2  Cranch,  126; 
S.  C,  1  Pet.  Cond.  370,  Mr.  Capron  (who  was  plaintiff  below) 
sued  out  a  writ  of  error,  and  assigned  for  error  that  the  record 
did  not  show  that  the  circuit  court  had  jurisdiction,  the  parties 
not  being  described  so  as  to  show  they  were  within  the  pro- 
visions of  the  act  of  congress.  ''  The  only  question  submitted 
to  the  court  was,  whether  the  plaintiff  could  assign  as  error  his 
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own  omissions  and  irregularities  in  the  pleadings.  The  defendant 
did  not  appear,  but  the  citation  being  duly  served,  the  judg- 
ment was  reversed." 

The  rule  that  a  party  shall  not  take  advantage  of  an  error  for 
his  benefit  does  not  apply  to  errors  of  the  court,  as  where  it 
pronounces  a  wrong  judgment:  Cross  v.  The  United  States,  1 
Gall.  26.  In  the  case  of  TecU  t.  Eassell  et  al,  2  Scam.  319,  321, 
it  was  held  that  where  an  action  is  brought  against  several  and 
a  plea  is  filed  as  to  one,  and  the  default  of  the  others  is  entered, 
it  is  erroneous  to  take  final  judgment  against  them  until  the 
pl^a  is  disposed  of.  The  court  say:  *'  It  was  clearly  erroneous 
in  the  circuit  court  to  render  a  judgment  against  McClure  and 
Bussell,  during  the  pendency  of  the  plea  filed  by  Peyton.  If 
issue  had  been  joined  on  that  plea,  the  proper  course  would 
have  been  to  have  sworn  a  jury,  as  well  to  try  the  issue  joined 
as  to  assess  the  damages,  as  to  those  who  had  suffered  the  de« 
fault.  Until  the  plea  filed  by  Peyton  was  disposed  of,  no  judg- 
ment could  regularly  be  entered  against  the  other  defendants; 
and  although  the  judgment  against  McClure  and  Bussell  was  in 
favor  of  Teal,  yet  the  law  is  well  settled  that  the  plaintiff  may 
have  his  own  judgment  reyersed.  Judgment  reversed. "  In  Jones 
et  at,  V.  Wight  etdL.,4,  Id.  338, 339  [39  Am.  Dec.  417],  Catron,  J., 
delivering  the  opinion  of  the  court,  said :  ' '  This  suit  was  brought 
against  Wight  and  Jackson  on  a  promissory  note,  process  was 
served  on  both  the  defendants,  and  Jackson  appeared  and  pleaded 
the  general  issue.  At  a  subsequent  term,  without  noticing  this 
plea,  a  judgment  by  default  was  taken  against  him,  the  damages 
assessed,  and  execution  awarded.  Afterwards  Wight  appeared 
and  filed  a  plea,  on  which  issue  was  taken,  and  a  jury  called, 
when  the  plaintiff  submitted  to  a  nonsuit  as  to  him.  Execution 
had  been  issued  against  Jackson,  and  returned  *  nulla  bona,* 
To  reverse  this  judgment  against  Jackson,  the  plaintiffs  have 
prosecuted  this  writ  of  error,  that  they  may  commence  their  ac- 
tion anew."  The  question  was,  whether  the  plaintiffs  could 
obtain  a  reversal  of  their  ovm  judgment,  and  after  citing  Capron 
v.  VanNoorden,  2  Cranch,  126;  Ibal  v.  Russell,  2  Scam.  321;  John- 
son V.  Jebh,  3  Burr.  1772,  and  2  Tidd's  Pr.  1134,  the  court  pro- 
ceeded: ''  Without  going  further  into  the  authorities,  it  is  clear 
that  a  plaintiff  may  obtain  a  reversal  of  his  own  judgment,  for 
irregularities  which  may  have  intervened  in  the  court  below,  in 
order  that  he  may  commence  another  suit,  and  obtain  a  regular 
and  valid  judgment,  as  well  as  where  errors  have  been  com- 
mitted against  him."  And  Beecher  v.  Shirley,  reported  in  8  Co. 
C8,  and  also  in  Cro.  Jac.  211,  also  sustains  this  principle. 
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Another  question  presented  for  our  consideration  is.  What  was 
the  effect  of  rendering  judgment  against  Richard  H.  Crowell 
only,  and  then  dismissing  as  to  the  two  Bradf ords  ?  It  is  to  be 
recollected  that  Crowell  could  not  have  pleaded  a  non-joinder 
of  parties,  because  when  the  judgment  against  him  was  ren- 
dered they  were  parties  to  the  suit,  and  such  a  plea  would  have 
been  contradicted  by  the  record.  In  Sadler  et  at.  t.  Eowdon  and 
OiUespie^  5  Stew.  &  P.  206,  service  of  the  writ  was  effected  on 
both  the  defendants.  '*  There  does  not,"  said  Chief  Justice 
Lipscomb,  "  appear  to  have  been  any  appearance,  unless  we  can 
infer  the  presence  of  the  defendants,  from  the  manner  in  which 
the  clerk  has  entered  the  judgment."  The  case  is  first  stated  of 
Houston  and  Gillespie  against  both  defendants;  he  then  goes 
on  to  say:  ''The  x>arties  appeared  by  their  attorneys,  and  the 
said  plaintiff  dismissed  his  suit  against  the  said  Mary  Sadler, 
and  the  said  defendant  saith  nothing  in  bar,  etc.,  concluding  a 
judgment  of  nihil  dicU  in  the  usual  form.  The  error  assigned 
is  in  entering  up  judgment  against  one  only,  after  having  dis- 
continued against  the  other  defendant,  who  had  been  in  court 
as  co-defendant." 

'  *  That  such  a  discontinuance  is  error  and  fatal,  has  been  ruled 
(said  the  chief  justice)  by  a  series  of  decisions  in  this  court, 
and  it  will  be  only  necessaiy  to  refer  to  the  cases.  The  cases  of 
Smith  and  EUl  v.  Cobb,  1  Stew.  62;  AdHm  v.  Allen,  Id.  130; 
Brahan  v.  Johnson,  Id.  189;  Boberta  v.  Johnson,  2  Id.  13;  and 
Thompson  v.  Saffold  et  al..  Id.  494.  The  principle  (he  says)  ia 
acknowledged  in  all  these  cases,  and  we  are  fully  satisfied  of  its 
soundness."  And  if  it  is  thus  conclusive,  where  the  suit  was 
dismissed  as  to  some  of  the  joint  obligors,  or  contractors,  be- 
fore judgment  against  the  others,  a  fortiori,  it  must  be  so 
where  the  judgment  is  first  rendered  against  one  obligor,  and 
the  suit  is  afterward  dismissed  as  to  the  others.  In  Kin^s 
Adm'rs  v.  Anthony,  2  Blackf.  131,  the  court  held,  that  ''if  Uie 
plaintiff,  in  an  action  against  two,  proceed  to  judgment  against 
one  alone,  and  the  record  do  not  contain  a  return  of  the  writ 
that  the  other  had  not  been  found,  and  a  suggestion  of  such 
return,  the  judgment  will  be  reversed  in  error."  In  Jenkins  v. 
EurVs  Commissioners,  2  Band.  447,  the  court  held,  that  in  a 
joint  action  upon  a  j'^int  contract  (the  very  case  at  bar),  the 
plaintiff  must  have  judgment  against  all  the  defendants,  or  he 
can  have  judgments  against  none.  In  the  case  of  Newman  v. 
Oraham,  3  Munf.  187,  188,  the  court  of  appeals  of  Virginia, 
upon  the  authority  of  the  case  of  Leftwich  v.  Berkeley,  1  Hen. 
&  M.  62,  held,  "  that  in  an  action  of  debt  against  one  obligor 
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only,  if  the  declaration  describe  the  bond  as  joint,  and  do  not 
state  the  other  obligor  to  be  dead,  it  is  a  fatal  error,  though  not 
pleaded  in  abatement,  and  is  not  cured  by  yerdict."  That  case 
is  analogous  to  the  case  at  bar  in  this,  that  the  defendant  did 
not  craye  oyer  of  the  bond,  but  a  copy  of  it  was  neyertheloss 
annexed  to  the  transcript  of  the  record  by  the  clerk,  as  in  this 
case.  But  there  is  an  essential  difference  between  them  in  this: 
the  bond  in  that  case  (as  shown  by  the  copy)  was  joint  and 
seyeral — ^while  in  this  it  is  joint  only:  in  that,  the  defendant  ap« 
peared  and  pleaded — in  this,  there  was  judgment  by  default 
The  court  decided  the  case  according  to  the  showing  of  it, 
which  the  plaintiff  had  made  in  his  declaration,  and  so  we  deem 
it  proper  to  decide  this. 

A  noUe  prosequi,  or  dismission,  is  simply  an  agreement  not  to 
proceed  further  in  the  suit,  as  to  the  particular  person  or  cause 
of  action:  Salmon  t.  Smith,  1  Saund.  207,  note  2,  and  authorities 
there  dted. 

Holker  et  al.  t.  Parker,  7  Cranch,  436;  S.  0.,  2  Pet.  Cond.  660, 
is  cited  as  an  authority  to  show  that  plaintiffs  should  not  be 
permitted  to  suffer  on  account  of  the  errors  or  mismanagement 
of  their  attorney.  But  the  case  of  Beecher  t.  Shirley,  8  Co.  58, 
and  Beecher  y.  Shirley,  Cro.  Jac.  211,  above  cited,  is  an  authority 
more  directly  in  point.  That  was  a  suit  upon  a  bond;  the 
defendant,  Shirley,  pleaded  payment,  and  it  was  found  for  him; 
but  the  court  being  in. doubt  upon  a  point  of  law  which  arose  in 
the  case,  after  divers  motioni^,  the  plaintiff,  Beecher,  was  content 
that  a  discontinuance  should  be  entered,  but  by  the  negligence 
of  his  attorney  a  judgment  was  entered,  which  it  became  neces- 
sazy  for  him  to  remove  by  writ  of  error  before  the  obligee  could 
recover  on  the  original  contract.  He  sued  out  a  writ  of  error, 
which  was  sustained,  and  the  judgment  was  reversed.  That  is 
precisely  the  case  before  us.  Here  an  erroneous  judgment, 
improvidently  taken,  as  appears  by  the  attorney  of  the  plaintiffs, 
stands  in  the  way  of  a  recovery  (or  is  calculated  at  least  to 
embarrass  the  plaintiffs  very  much  in  a  suit)  upon  the  original 
contract;  the  plaintiffs  having  been  injured  by  the  unskillfulness 
of  their  attorney,  there  is  manifest  error  in  the  record.  The 
judgment  of  the  court  below  is,  therefore,  reversed,  but  at  the 
costs  of  the  plaintiffs. 

PiAomFF  HAT  Obtain  Reversal  or  his  own  Jubomsnt,  when:  J<me9 
V.  Wight,  39  Am.  Dec  417,  and  note.    Miadireotion,  in  acoordanoe  with  th« 
request  of  a  party,  is  not  a  ground  for  a  new  trial,  applied  for  by  suck  parigr: 
BUme  ▼.  StevenSf  30  Id.  611,  and  note. 
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[6  On>IU>Z4, 91.] 
OOHBTITUnON,    ImHIBITINO    THB    PAaSAOX    OF  AnT  LaW,   Ck>irCAIXIVO  AHT 

Maitkb  Ddtiibbnt  from  what  is  expressed  in  its  title,  does  not  reqnirB 
that  the  title  should  oontaio  a  synopsis  of  the  law,  bat  that  the  aet 
should  oontaio  no  matter  variant  from  the  title. 

Statutes,  whosx  Titlss,  aftbk  EvuMXRAToro  Ckbtaik  Objxotb  iob 
Which  They  wxbb  Passbd,  add,  *<And  for  other  purpoees  therein 
mentioned,'*  are  not  in  oonflict  with  that  section  of  the  oonstitntioii 
inhibiting  the  passage  of  any  law  oontaining  any  matter  different  from 
what  is  expressed  in  the  title,  but  the  objects  not  specified  will  be  good 
under  this  general  clause,  if  they  do  not  contain  matter  yariant  from  the 
title. 

Wbxbe  Letters  Testamsntabt  have  been  Revoked  ok  Aoooubt  ov 
the  Birth  of  a  Posthumous  Child  and  the  will  set  aside,  the  admin- 
istratrix then  appointed  is  not  such  a  successor  to  the  executor  under 
the  will,  whose  letters  were  revoked,  that  she  can  be  made  a  party  to  a 
■nit  pending  against  such  executor,  either  by  the  common  law  or  under 
the  statutes  of  17  Car.  11.  or  1  Jac  IE.,  or  by  the  acts  of  1810  or  1821 
of  Georgia. 

Ah  Aoknowledomekt  to  Take  a  Debt  out  of  the  Statute  of  Limita- 
tions is  not  sufficient  which  does  not  specify  or  plainly  refer  to  the 
particnlar  demand  or  cause  of  action  sued  upon,  where  an  account  exists 
between  the  parties  consiBtiDg  of  a  great  variety  of  items,  and  wholly 
disconnected  in  their  character. 

Where  the  Facts  are  Disputed  that  €rO  to  Prove  a  New  PROMma 
Sufficient  to  Take  a  Debt  out  of  the  statute  of  limitations,  whether 
a  sufficient  acknowledgment  or  promise  has  been  made^  is  a  mixed 
question  of  law  and  fact  to  be  passed  upon  by  the  jury. 

Where  the  Facts  are  Undisputed  that  Gk)  to  Prove  a  PROMisa  Suf- 
ficient TO  Take  a  Debt  out  of  the  statute  of  limitations,  whether  il 
amounts  to  a  sufficient  acknowledgment  or  not,  is  a  question  of  law  lof 
the  court  to  determine. 
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Whkrx  thsbb  has  besn  an  Acknowlbdoment  or  a  Debt  Babbxd  hj 
the  statute  of  limitatioDB,  the  recovery  moat  be  on  the  new  promifle  and 
not  on  the  old  debt. 

Assumpsit.  John  Martin  died;  his  vnll  was  probated,  and 
George  Walker  qualified  as  executor  under  it.  Suit  was 
farouglit  against  him  as  such.  By  the  birth  of  a  posthumous 
child  the  will  was  revoked  and  Walker's  letters  annulled. 
Eliza  Martin  having  qualified  as  administratrix,  a  scire  facias 
issued  to  make  her  a  party  defendant  to  the  said  suit.  She 
pleaded  that  there  was  **  no  privity  in  law  between  said  George 
Walker  as  executor  of  said  will  and  herself  as  administratrix.'* 
Plea  overruled.  The  trial  proceeded  on  the  three  pleas  of  non 
assumpsit,  payment,  and  statute  of  limitations.  Verdict  for 
plaintiff. 

Harris  and  Cole,  for  the  plaintiff  in  error. 

Powers,  Bailey,  and  Blake,  for  the  defendants  in  enor. 

By  Court,  Lumpkin,  J.  The  first  question  to  be  considered  is. 
Was  Mrs.  Martin,  as  the  administratrix  generally,  of  the  estate 
of  John  Martin,  deceased,  such  a  successor  to  George  Walker, 
who  qualified  as  executor  upon  the  will  of  said  deceased,  but 
whose  letters  testamentary  were  revoked,  and  the  will  set  aside 
on  account  of  the  birth  of  a  posthumous  child,  as  that  she  could 
be  made  a  party  to  the  suit,  pending  against  Walker,  as  execu- 
tor, at  the  instance  of  the  estate  of  Greorge  Broach,  deceased? 
It  is  clear  that  this  could  not  be  done  at  common  law,  or  under 
the  statutes  of  17  Car.  n.,  or  1  Jac.  11.,  for  want  of  privity 
of  representation.  Do  the  acts  of  1810  or  1821,  either  or  bothc 
of  them,  make  provision  for  this  case? 

It  is  suggested,  by  counsel  for  the  plaintiff  in  error,  that 
these  acts  contravene  the  seventeenth  section  of  the  first  arti- 
cle of  the  constitution  of  the  state,  which  inhibits  the  pas- 
sage of  any  law,  or  ordinance,  containing  any  matter  different 
from  what  is  expressed  in  the  title  thereof:  Prince,  904.  The 
origin  and  history  of  this  singular  provision  are  given  in  the 
case  of  The  Mayor  and  Aldermen  of  the  City  of  Savannah  and 
others  v.  The  State  of  Georgia,  etc.,  4  Ga.  26.  This  clause  doea 
not  require  that  the  title  should  contain  a  synopsis  of  the  law, 
but  that  the  act  should  contain  no  matter  variant  from  the 
title.  Now,  the  titles  to  each  of  these  statutes,  after  enumerating 
certain  objects  for  which* they  were  passed,  adds,  ''And  for 
other  purposes  therein  mentioned."  This  was  sufficient  to  pre- 
vent surprise — ^to  induce  the  members  either  to  call  for  the 
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reading  of  the  whole  of  the  bill,  or  to  look  into  it,  during  its 
progress  through  the  legislature. 

Haying  disposed  of  this  preliminaiy  objection,  we  will  pro< 
ceed  to  an  examination  of  the  statutes. 

The  act  of  1810  declares  that  *'  the  court  of  ordinaiy  shall  haT6 
power  and  authority,  upon  complaint  made,  and  cause  shown,  bj 
any  security  of  any  administrator  or  guardian,  that  his  principal 
is  mismanaging  his  estate,  upon  which  he  is  the  administrator 
or  guardian,  to  pass  an  order  requiring  such  administrator  or 
guardian  to  show  cause,  if  any  they  have,  at  the  next  term,  why 
such  security  should  not  be  discharged  &om  his  securityship, 
and  such  administrator  or  guardian  compelled  to  gire  new 
security,  or  their  administration  or  guardianship  be  revoked, 
as  to  the  said  court  shall  seem  expedient;  and  upon  the  revo* 
cation  of  such  administration,  or  upon  the  rerocation  of  any 
letters  testamentary,  as  provided  by  law,  and  granting  adminis- 
tration, de  bonis  non,  suits  brought  by,  or  against,  ihe  former 
administrator,  shall  not,  for  this  cause,  be  abated;  but  the  re- 
moTal  of  such  administrator  or  executor,  being  suggested  on 
record,  a  scire  facias  may  issue  to  make  such  administrator,  de 
bonis  non,  a  party  at  any  time  after  the  granting  of  such  letters, 
de  bonis  non:  Prince,  241. 

The  act  of  1821  is  declaratory  of  the  act  of  1810,  doubts 
iiaving  arisen  as  to  its  proper  construction.  It  says:  ''That 
iCrom  and  after  the  passage  of  this  act,  when  the  court  of  ordi- 
iiaiy  shall  know,  or  be  informed  that  any  such  guardian,  executor, 
•or  administrator  shall  waste,  or  in  any  manner  mismanage  the 
tesiate  of  such  orphan,  or  deceased  person,  or  does  not  take  due 
care  of  the  education  and  maintenance  of  such  orphan  or  deceased 
person  ( I)  according  to  his,  her,  or  their  circumstances;  or  where 
such  guardian,  executor,  or  administrator,  or  his,  her,  or  their 
securities,  are  likely  to  become  insolvent;  or  where  such  executor, 
administrator,  or  guardian,  shall  fail  to  make  returns  within 
the  terms  prescribed  by  law — particularly,  where  no  inventory 
or  appraisement  shall  have  been  made  and  returned,  in  terms  of 
the  law — said  court  are  hereby  required  to  order  a  rule  to  be 
served  on  such  guardian,  executor,  or  administrator  so  in  default, 
returnable  to  the  next  regular  term  of  said  court  after  the  pass- 
ing the  same;  and  upon  return  of  said  rule  being  served,  the 
coturt  shall  proceed  to  investigate  all  the  actings  and  doings  ol 
said  guardian,  executor,  or  administrator  (as  the  case  may  be), 
and  may,  and  are  hereby  authorized  and  empowered  to  revoke 
the  trust  confided  to  him,  her,  or  them,  or  pass  such  other,  ox 
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further  order,  as  said  court  may  think  expedient  and  fit  for  the 
better  managing  and  securing  such  estate,  and  educating  and 
maintaining  such  orphan;  and  upon  the  revocation  of  such  let- 
ters testamentary,  letters  of  administratorship,  or  guardianship^ 
writs,  by  or  against  either,  shall  not,  for  this  cause,  abate;  but 
the  removal  being  suggested  of  record,  a  scire  facias  may  issue 
to  make  the  successor  of  such  removed  person  a  party,  at  any 
time  after  the  appointment  and  qualification:"  Prince,  246,  246. 

It  will  be  discovered  that  the  act  of  1810  makes  provision  for 
the  api)ointment  of  a  successor,  ''upon  the  revocation  of  any 
letters  testamentary,  as  provided  by  law."  And  this  clause 
would,  of  itself,  be  sufficiently  broad  to  embrace  this  case;  for 
here,  the  letters  testamentary  of  Walker  were  revoked,  as  pro* 
vided  for  by  law,  viz. :  under  the  statute  of  1834,  requiring  the 
court  of  ordinaiy  to  declare  an  intestacy  in  certain  cases:  Prince^ 
454.  Yet  the  whole  statute  must  be  taken  together.  And  the 
fatal  defect  is,  that  in  conclusion,  as  will  be  seen  by  its  (direful 
perusal,  it  restricts  the  appointment  of  a  successor  to  an  admin- 
istrator, de  bonis  non.  And  Mrs.  Martin,  who  was  made  a  party 
defendant,  by  order  of  the  court,  is  neither  in  form,  according 
to  her  letters,  nor  in  fact,  an  administratrix,  de  bonis  non,  of  her 
deceased  husband.  On  the  contrary,  she  is,  to  all  intents  and 
purposes,  an  original  administratrix,  generally,  on  this  now  in- 
testate estate,  between  whom  and  Walker,  the  late  executor^ 
there  is  no  privity. 

When  this  cause  was  up  before,  the  query  was  propoimded 
by  the  judge,  who  delivered  the  opinion  of  the  court,  whether 
the  act  of  1821  would  not  reach  the  present  case:  Broach  ▼. 
Walker y  2  Ga.  439.  We  are  now  satisfied  that  it  does  not.  For, 
while  it  authorizes  the  successor  of  a  removed  executor  to  be 
made  a  party  by  scire  facias,  and  might,  therefore,  in  terms, 
apply  to  Mrs.  Martin;  yet,  it  is  qualified  and  restrained,  by  re- 
ferring to  the  successors  of  defaulting  executors  and  adminis- 
trators, and  such  as  were  removed  for  some  breach  of  trust,  or 
official  misconduct;  whereas.  Walker's  letters  were  recalled  for 
no  delinquency  on  his  part,  but  the  will  itself  was  set  aside,  and 
an  intestacy  declared,  there  being  an  after-bom  child,  for  which 
no  provision  was  made. 

It  is  no  doubt  the  policy  of  the  law,  to  prevent  delay  and  ex- 
pense in  the  administration  of  justice.  And  to  secure  this  most 
desirable  end,  we  might  feel  disposed  to  put  a  liberal  construc- 
tion upon  the  statutes  which  have  been  invoked  in  this  discussion, 
and  to  hold  that,  although  the  act  of  1810  mentions  suits  only 
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**  brought  by,  or  against  the  former  administrator/'  yet  it  shaU 
apply  to  eiecators  likewise.  But  we  entertain  great  doubt 
whether  upon  principle,  the  administratrix  in  this  case,  should 
be  made  a  party  to  the  suit  hitherto  pending  against  the  exec- 
utor. Suffice  it  to  say,  howeyer,  that  there  is  no  authority  of 
law  to  warrant  it. 

Was  the  case  properly  submitted  to  the  jury,  by  the  pre- 
siding judge  ?  There  must  be  a  clear  and  unequiydcal  acknowl- 
edgment of  the  debt,  to  take  the  case  out  of  the  statute  of  lim- 
itations. No  set  form  of  words  is  required  for  the  purpose. 
It  may  be  inferred  from  facts,  without  words;  as,  for  instance, 
the  payment  of  a  part  of  the  debt,  or  giving  security  for  the 
whole,  or  a  part  thereof,  within  the  period  limited  by  the  stat- 
ute. But  whatever  acknowledgment  is  relied  on,  in  order  to 
create  an  implied  promise,  it  should  show  that  the  party  con- 
sidered himself  liable  to  pay,  at  the  time  of  making  it.  Was, 
then^  the  conversation  between  John  Martin  and  Hardy  Morris, 
the  witness,  sufficient  to  take  the  case  out  of  the  statute  ?  What 
was  that  conversation,  as  testified  to  ?  Martin  expressed  a  de- 
sire to  settle  with  Broach;  Morris  replied,  that  he  ought,  and 
to  pay  the  money,  for  that  Broach  was  needy;  Martin  declared 
that  he  would,  having  promised  his  sister  (Broach's  wife)  to 
do  so. 

It  will  be  borne  in  mind,  that  the  account  sued,  consists  of  a 
great  variety  of  items,  beginning  in  1833,  and  continuing  down 
to  December,  1839;  and  in  their  character,  wholly  disconnected; 
as,  for  the  sale  of  property  and  produce,  cash  advanced,  money 
collected,  etc.,  amounting,  altogether,  to  five  thousand  two  hun- 
dred and  three  dollars  and  forty-six  cents.  Did  the  promise  to 
settle,  apply  to  the  whole,  or  a  part  only,  of  this  indebtedness? 
And  if  the  latter,  to  which  particular  items?  To  take  the  case 
out  of  the  statute,  the  acknowledgment  must  clearly  lefer  to 
the  very  debt  in  question  between  the  parties. 

Says  Mr.  Justice  Sutherland,  in  delivering  the  opinion  of  the 
court,  in  Stafford  v.  Bryan,  3  Wend.  535:  *'  It  will  be  observed 
that  neither  of  the  witnesses  pretends  that  the  note  in  question, 
or  any  note,  was  mentioned  by  the  defendant,  or  expressly 
alluded  to,  by  him.  He  only  admitted,  in  general  terms,  that 
lie  owed  the  plaintiff  a  large  sum  of  money,  without  specifying 
how.  The  evidence  shows  that  there  was,  at  the  time,  an  un- 
liquidated account,  of  long  standing,  and  to  a  considerable 
amount,  1x)tween  the  parties,  to  which  the  defendant  may  have 
referred,  if,  indeed,  he  made  the  declaration  imputed  to  him. 
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An  acknowledgment  which  is  to  haye  the  effect  of  taking  a 
stale  demand  out  of  the  operation  of  the  statute  of  limitations, 
ought  to  be  clear  and  explicit  in  relation  to  the  subject,  or 
demand,  to  which  it  refers."  • 

And  to  the  same  effect,  in  Lockhart  t.  Eavea^  Dudley  (S.  C), 
821,  Judge  Butler  said:  **From  the  whole  complexion  of 
this  case,  it  is  not  one  which  deserves  the  countenance  and 
fayor  of  the  court.  It  is  founded  on  a  stale  demand.  The 
acknowledgment  and  promises  made  by  the  intestate,  in  1833, 
were  not  sufficient  to  obviate  the  operation  of  the  statute,  and 
to  impose  a  new  obligation,  without  specifying  some  particular 
demand  or  cause  of  action  intended  to  be  renewed  or  created  by 
them.  This  may  be  done  as  well  by  satisfactory  reference  as 
by  explicit  terms.  In  neither  of  these  ways  did  the  intestate 
indicate  the  particular  demand,  which,  it  was  said,  he  assumed 
to  pay.  The  acknowledgment  imposing  the  obligation  should 
also  have  shown  the  demand  upon  which  it  was  founded,  so 
that  the  court  might  have  pronounced  u})on  its  effect  and 
vaHdity." 

We  are  of  the  opinion,  that  the  acknowledgment  in  the  pres- 
ent case  was  not  sufficient  to  obviate  the  statute  of  limitations, 
inasmuch  as  it  failed  to  specify,  or  plainly  to  refer  to  any  partic- 
ular demand,  or  cause  of  action,  to  be  renewed  or  created  by  it. 

What,  then,  was  the  duty  of  the  court  under  the  circum- 
stances ?  The  rule  we  take  to  be  this — where  there  is  any  dis- 
pute as  to  the  facts  which  go  to  prove  the  making  of  a  new 
promise,  then,  whether  a  sufficient  acknowledgment  or  promise 
haer  been  made  to  take  the  case  out  of  the  statute  is  a  mixed  ques- 
tion of  law  and  fact,  to  be  passed  upon  by  the  jury.  But  when 
the  facts  are  undisputed,  it  is  for  the  court  to  determine  whether 
they  take  the  case  out  of  the  statute  or  not:  Graham  on  New 
Trials,  271;  Clarke  v.  Duicher,  9  Cow.  674;  Chapinr.  Warden,  16 
Vt.  563. 

Here,  it  is  not  denied  that  Martin  made  the  statement  relied 
upon  as  evidence  of  the  acknowledgment  of  the  debt.  Whether, 
therefore,  it  amounted  to  a  sufficient  acknowledgment,  or  not, 
was  an  unmixed  question  of  law,  and  should  not  have  been  re- 
ferred to  the  jury,  to  be  determined  by  them. 

But  in  the  third,  and  last  place,  we  are  called  on  to  con- 
sider and  settie  one  of  the  most  vexed  questions  in  the  books, 
and  one  of  great  importance  to  the  profession  and  the  countxy, 
viz.:  Is  the  old  debt,  or  the  new  promise,  the  cause  of  action t 
Were  I  disposed  to  be  laconic,  I  might  content  myself,  by  sug* 
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gestmg  that  this  court  considers  and  adjudges,  that  the  statute 
of  limitations  is  an  act  of  the  legislature,  and  as  such,  ought  to 
be  carried  fully  into  effect.  It  will  be  expected,  however,  that 
we  should  submit,  more  at  large,  the  reasons  which  have  con- 
ducted us  to  the  conclusion  that  the  suit  and  recovery  must  be 
on  the  new  promise,  and  not  on  the  old  debt. 

In  the  first  place,  it  is  abundantly  sustained  by  the  most  re- 
spectable  authority.  Chief  Justice  Marshall,  in  WeUeU  v.  BuS" 
Bardy  11  Wheat.  814,  remarks  that,  *'  some  of  the  American  cases 
proceed  on  the  idea  of  a  new  promise,  for  which  the  ancient 
debt  is  a  sufficient  consideration;  and  this  is  a  distinction  of 
great  importance,  where  the  acknowledgment  is  connected  with 
anything  required  of  the  defendant." 

Mr.  Justice  McLean,  in  Ames  d  Ames  v.  Le  Bue^  2  McLean, 
216,  says:  ''The  statute  of  Michigan  does  bar  all  the  remedy 
upon  tiie  special  contract.  Since  the  breach  of  the  contract, 
and  before  the  commencement  of  this  suit,  the  limitation  of  the 
statute  has  run,  and  consequently,  the  bar  is  complete.  *  *  * 
The  special  contract,  in  regard  to  the  sale  of  the  machine,  is 
properly  shown  as  the  consideration  of  the  express  promise. 
*  *  *  And  we  think  the  plaintiffs  have  a  right  to  recover, 
on  the  express  assumpsit,  since  which  the  statute  has  not  run, 
and  that  the  whole  circumstances  of  the  case  may  be  gone  into 
to  show  the  amount  due." 

I  would  observe,  that  the  opinion,  that  the  statute  of  Mich^ 
igan  **  does  bar  all  remedies  upon  the  special  contract" — ^that  is, 
the  original  liability — is  not  founded  upon  the  peculiar  phraseol- 
ogy of  the  statute  of  that  state,  but  upon  general  principles,  as 
will  appear  by  reference  to  the  act  itself.  It  simply  declares 
that,  "  all  actions  of  debt  founded  on  contracts  not  under  seal; 
and  all  actions  of  assumpsit,  or  on  the  case,  founded  on  any  con- 
tract or  liability,  express  or  implied,  shall  be  commenced  in  two 
years  next  after  the  cause  of  action  shall  accrue,  and  not  after- 
wards:" Ang.  on  Limit.,  2d  ed.,  appendix,  127. 

Spencer,  J.,  in  delivering  the  opinion  of  the  supreme  court, 
in  Sands  v.  Oelston,  15  Johns.  519,  says:  ''  The  statute  of  limita- 
tions is  the  law  of  the  land;  and,  as  has  been  frequently  observed, 
was  intended  as  a  shield  against  stale  and  dormant  demands, 
under  the  benign  supposition  that  the  party  may  have  lost  the 
evidence  necessary  to  his  defense,  by  the  lapse  of  time.  I  could 
never  see  the  difference,  as  regards  the  revival  of  a  debt,  be- 
tween one  barred  by  the  statute  of  limitations,  and  one  from 
which  the  debtor  has  been  discharged,  under  the  bankrupt  or 
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insolTent  layrs.  The  remedy  is  equally  gone  in  both  cases. 
The  statute  of  limitations  requires  all  actions,  on  contract,  to  be 
commenced  within  six  years  next  after  the  cause  of  such  action 
accrued,  and  not  after.  The  remedy  being  suspended  after  six 
years,  there  yet  exists  a  moral  duty  on  the  part  of  the  debtor  to 
pay  the  debt;  and,  accordingly,  a  promise  to  pay  a  debt  not  ex- 
tinguished, but  to  which  the  remedy  is  lost,  is  a  valid  promise, 
and  may  be  enforced,  on  the  ground  of  the  pre-existing  moral 
duty.  There  is,  then,  no  substantial  difference  between  a  debt 
barred  by  the  statute  of  limitations  and  a  debt  from  the  pay- 
ment of  which  the  debtor  is  exonerated  by  a  discharge  under  a 
bankrupt  or  insolvent  act.  Both  of  them  rest  on  the  same  prin- 
ciple. 

Since  the  argument  of  this  case,  I  have  had  the  good  fortune 
to  find  a  decision,  from  the  court  of  appeals  of  our  next-door 
neighbor,  so  full  and  so  satisfactory  that  I  shall  gladly  avail  my- 
self of  it  to  save  much  useless  labor.  And  I  do  this  the  more 
willingly  as  the  opinion  of  the  court  was  delivered  by  that  emi- 
nent jurist,  and  most  excellent  man.  Judge  O'Neall,  of  whom  it 
may  be  justly  said,  that  his  official  worth  would  be  more  highly 
appreciated,  were  it  not  in  some  degree  obscured  by  his  private 
virtues. 

'*In  deciding  upon  the  statute,"  say  the  court,  *'no  mere 
rule  can  be  more  universal,  than  that  it  is  the  duty  of  the  courts 
to  expound  it  as  it  is,  and  not  as  we  might  think  it  should  be. 
The  statute  of  limitations  has  been,  for  a  long  series  61  years, 
the  subject  of  eulogy  or  blame,  by  the  different  persons  who 
have  been  called  on  to  discuss  it,  as  fancy  or  the  circumstances 
of  the  case  dictated.  Generally,  however,  in  all  modern  cases, 
it  has  been  regarded  by  the  ablest  judges  and  soundest  lawyers, 
as  founded  on  a  wise  policy,  and  to  be  sustained  and  enforced, 
according  to  its  letter,  and  not  frittered  away  by  distinctions 
unauthorized  by  its  provisions.  It  is  a  little  remarkable,  that  in 
the  variety  of  decisions  on  the  statute  of  limitations,  in  relation 
to  the  actions  of  debt  on  simple  contract  and  asHumpsH,  until 
very  recently,  how  completely  its  provisions  have  been  over- 
looked. Anything  which  admitted  that  a  debt  ever  had  an  ex- 
iHtence  was  held  to  be  enough  to  take  a  case  out  of  the  statute 
of  limitations. 

"  This  capricious,  and  I  might  say,  dangerous  current  of  de« 
cisions,  has  at  length  been  arrested,  and  the  judges  of  the  courts 
of  the  United  States,  of  this  state,  New  York,  Pennsylvania,  and 
England,  have,  about  the  same  time,  abandoned  the  rules  of 
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preyious  decisions,  and  haTe  returned  to  the  statute,  to  asoer« 
tain  on  what  cases  it  shall,  or  shall  not,  operate  as  a  bar.  The 
statute  (P.  L.  102)  directs  that  the  action  of  debt,  on  simple 
contract  and  assumpsit^  shall  be  brought  *  within  four  years  next 
after  the  cause  of  said  action  or  suit,  and  not  after.'  The 
words  of  the  statute  are  of  plain  and  obTious  meaning,  and  to 
give  it  effect,  only  two  questions  need  be  asked:  When  did  the 
cause  of  action  accrue?  Is  the  suit  brought  within  four  years 
from  the  accrual  of  the  cause  of  action  ?  In  all  cases  where 
there  has  been  no  intervening  disability,  the  answers  to  these 
questions  would  enable  us,  at  once,  to  say  whether  the  bar  of 
the  statute  precluded  the  plaintiff's  recovery,  or  not.  When 
did  the  cause  of  action  accrue?  is  always  to  be  answered  by 
ascertaining  when  could  suit  have  been  brought  upon  it.  In 
assumpsit  and  debt,  upon  simple  contract,  this  is  ascertained 
from  the  time  the  debt  fell  due;  consequently,  upon  that,  is  the 
right  to  demand  payment,  and  of  course  to  sue  (if  not  paid). 
If  more  than  four  years  intervenes  between  the  time  at  which 
the  party,  by  his  contract,  has  the  right  to  demand  the  payment 
and  the  institution  of  the  suit,  the  bar  of  the  statute  is  com- 
plete and  effectual,  and  the  cause  of  action  is  gone.  But  the 
old  debt,  as  a  past  consideration,  will  support  a  new  promise,  for 
notwithstanding  it  can  not  be  legally  enforced  as  a  cause  of 
action,  yet,  if  it  has  not  been  paid,  the  party  who  contracted  it, 
is  in  honesty,  which  is  but  another  name  for  one  branch  of  good 
morals,"  bound  to  pay  it.  This  obligation  of  honesty  and 
moraliiy  is  a  good  consideration,  and  the  new  promise  founded 
upon  it,  will  be  enforced;  but  it  is  a  new  cause  of  action,  not  as 
the  revival  of  the  old  one;  for  if  not  regarded  as  a  new  cause  of 
action,  the  words  of  the  statute  would  prevent  it  from  enabling 
the  party  to  recover.  Begard  it  as  a  new  contract — ^a  new  cause 
of  action,  and  the  case  is  not  affected  by  either  the  intent  or  the 
words  of  the  statute.  This  plain,  but  I  think,  obviously  correct 
exposition  of  the  statute,  makes  it  easily  understood,  and  easily 
to  be  applied  to  all  future  cases. 

"  The  only  reason  which  can  be  assigned  why  it  was  ever  sup- 
posed that  the  old  debt,  and  not  the  new  promise,  was  the  cause 
of  action,  is,  that  in  counts  in  indebiiaius  assumpsit,  or  on  a  note 
or  bill  of  exchange,  the  precedent  indebtedness  in  the  first,  the 
making  of  the  note,  the  drawing,  accepting,  or  indorsing  the  bill 
in  the  second,  and  the  consequent  liability  to  pay,  is  stated  as  the 
consideration  of  the  legal  assumpsit  laid.  In  it,  the  true  time  is 
wholly  immaterial,  and  of  course,  every  promise  between  the 
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suing  out  of  the  original  writ  can  be  given  in  evidence,  as  be- 
tween the  parties  to  the  contract;  hence,  the  new  promise  being 
receiyed,  in  actions  of  this  kind,  as  corresponding  with  the 
aUegaia,  it  was  eafity  to  suppose  and  conclude,  that  the  old  debt 
was  rerived,  and  was  the  cause  of  action.  '  This  view,  too,  was 
much  encouraged  by  many  loose  expressions  of  that  kind,  to  be 
found  in  the  opinions  of  some  of  the  most  learned  judges:'' 
Beigne,  Assignee  etc. ,  y.  Executor  o/DeeporteSy  Dudley  (S.  C),  118. 

The  judge  then  enters  upon  the  review  of  many  cases,  Eng- 
lish and  American,  from  which  it  appears,  and  such  is  his  own 
conviction,  that  the  recent  decisions  of  the  English  courts  of 
king's  bench  and  common  pleas,  whatever  may  have  been  the 
previous  adjudications,  settle  the  rule,  that  the  new  promise, 
and  not  the  old  debt,  is  the  cause  of  action;  and  that  the  cases 
in  this  country  conclusively  establish  the  same  proposition. 

Mr.  Angell,  after  reviewing  the  decisions  and  judicial  reason- 
ing, upon  new  promises  and  acknowledgments,  in  the  cases 
adjudicated  in  the  supreme  court  of  the  United  States,  of  Penn- 
sylvania, New  York,  Massachusetts,  Maine,  Connecticut,  New 
Hampshire,  Vermont,  Virginia,  Maiyland,  Delaware,  North 
Carolina,  South  Carolina,  Kentucky,  Tennessee,  Illinois,  Mis- 
souri, and  Alabama,  thus  sums  up  the  result,  as  being  fully 
established,  both  in  England  and  in  this  country:  1.  That  a 
debt,  barred  by  the  statute  of  limitations,  may  be  revived  by  a 
new  promise.  2.  That  such  new  promise  may  either  be  an  ex- 
press promise  or  an  implied  one.  3.  That  the  latter  is  created 
by  a  clear  and  unqualified  acknowledgment  of  the  debt.  4. 
That  if  the  acknowledgment  be  accompanied  by  such  qualifying 
expressions  or  circumstances,  as  repel  the  idea  of  an  intention 
or  contract  to  pay,  no  implied  promise  is  created.  The  point 
to  be  resolved,  in  all  cases,  is  whether  the  acknowledgment,  or 
promise,  is  a  mere  continuation  of  the  original  promise,  grounded 
upon  presumption  of  payment,  or  whether  it  is  a  new  contract, 
springing  out  of,  and  supported  by,  the  original  consideration. 
It  clearly  appears,  both  upon  principle  and  authority,  that  it  is 
the  latter;  and  the  decisions  of  all  the  courts  throughout  the 
country,  are  remarkably  uniform  in  so  establishing  it:  Ang.  on 
lim.  245. 

So  much  for  authority.  How  stands  the  case  upon  principle 
and  policy  ?  The  judiciaiy  act  of  1799,  requires  the  plaintiff, 
*'  plainly,  fully,  and  distinctly,"  to  set  out  in  his  declaration  his 
cause  of  action.  Does  the  plaintiff  who  sues  on  a  contract 
barred  on  its  face,  and  who  expects  to  recover  on  an  entirely 
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new  and  distinct  agreement,  comply  with  tbia  salutary  enact* 
ment?  Does  he  exhibit  a  plain  Tiew  to  his  ad^ersaiy  of  what 
he  expects  to  prove  on  the  trial  ?  So  far  from  conveying  correct 
information  on  the  subject  by  the  action,  or  precise  knowledge 
of  the  plaintiff's  demand,  it  does  not  really  give  the  slightest 
hint  of  the  true  ground  of  the  suit.  As  well  might  the  writ  be 
as  it  originally  was,  in  French  or  Latin,  or  any  other  strange 
and  unknown  tongue.  It  has  been  well  and  truly  said,  '*  that 
whenever  the  parties  fight  each  other  by  trick,  on  the  record  in 
the  first  instance,  fencing  to  evade  telling  their  grounds  of  con- 
tention, they  renew  the  fight  afterwards,  by  perjury,  in  the  court." 

Everything  intended  to  be  proved,  should  be  stated  in  the 
pleadings,  and  then  the  parties,  knowing  the  evidence  on  which 
the  respective  statements  must  be  established,  would  have  an 
opportunity  of  examining  into  the  character  of  the  testimony, 
and  of  procuring  the  best  evidence  to  elucidate  the  issue,  and  to 
rebut  the  proof  of  their  adversary.  Judge  Blackstone  closes  his 
account  of  special  pleading,  with  an  eloquent  panegyric  upon 
'*  the  care  and  circumspection  of  the  law,  in  providing,  that  no 
man's  right  shall  be  affected  by  any  legal  proceeding,  without 
giving  him  previous  notice :"  3  Com.  423. 

But  in  conclusion,  I  would  ask,  is  not  the  very  language  of 
the  statute  obligatory  upon  the  courts,  as  to  this  point?  It  de- 
clares, '*  that  all  actions  founded  upon  open  account,  shall  be 
commenced  within  four  years  from  the  time  such  account  ac- 
crued (fell  due),  and  not  afterwards:"  Prince,  578.  By  what 
authority,  I  would  most  respectfully  ask,  shall  this,  or  any  other 
court,  undertake  to  decide,  in  utter  defiance  of  this  act,  that  suit 
may  be  commenced  and  recovered,  on  an  open  account,  more 
than  four  years  after  the  cause  of  action  has  accrued  thereon  ? 

I  trust  that  the  period  is  passed  for  judicial  legislation,  under 
the  pretext  of  construction.  It  is  the  monster  mischief  of  the 
law,  the  prolific  source  of  that  uncertainty  with  which  it  has 
b^en  so  loog  and  so  deservedly  reproached.  If  the  legislature 
has  seen  fit  to  declare  that  suits  shall  be  brought  on  a  certain 
class  of  contracts,  within  a  specific  time  after  the  right  to  do  so 
accrues,  and  not  thereafter,  the  pathway  of  duty  for  the  courts 
is  plain,  and  should  be  straightforwardly  pursued;  and  that  is, 
obedience  to  the  behest  of  the  sovereign  power. 

If,  then,  four  years  elapse  after  the  cause  of  action  accrues  on 
an  open  account,  there  can  be  no  recovery  thereon;  still  the  debt 
is  not  extinguished;  it  remains  due  in  conscience,  and  the  moral 
obligation  to  pay  is  a  good  consideration  for  the  new  promise. 
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It  remainSy  in  some  respects,  due  in  law,  too;  for  if  the  defend- 
ant omits  or  declines  to  plead  the  act  of  assembly,  he  is  to  be 
considered  as  having  waived  the  benefit  of  it,  and  the  plaintiff 
may  recover  against  him .  On  these  principles  I  rest  my  opinion, 
that  the  plaintiff  in  error  is  entitled  to  a  reversal — ^and  such  is 
the  opinion  of  the  court. 
Judgment  for  the  plaintiff. . 

RscovEBY  MUST  BE  ON  New  Pbomisx. — ^When  cause  of  action  appears  on 
its  face  to  be  barred  by  the  statute  of  limitatioDs  at  the  time  of  the  suit,  if 
the  plaintiff  relies  on  a  subsequent  promise  to  remove  the  bar,  he  should 
allege  tliat  promise  as  his  cause  of  action,  and  the  original  cause  of  action 
only  as  his  consideration  for  the  subsequent  promise:  CoUs  ▼.  KeUq/,  47  Am. 
Dec  661,  and  note.  The  principal  case  is  a  leading  one  in  Georgia  upon  the 
above  point,  and  has  been  frequently  cited  and  afBrmed:  See  Bird  v.  Adams^ 
7  Ga.  506;  Van  Buren  v.  Webtter,  12  Id.  617. 

RsviVAL  or  Debt  Bakrkp  bt  Statute  of  LiMrrATiONs:  See  Mun^ford 
Y.  Freemanf  41  Am.  Deo.  532,  and  note,  collecting  prior  cases  in  this  series; 
see  also  Whedoek  v.  Doolittie,  46  Id.  163;  Chlea  v.  Kehey,  47  Id.  661,  and 
notes  thereto. 

Evidence  of  New  Peomisb  is  iob  JxTBY, — Any  evidence  of  a  new  prom- 
ise to  take  a  case  out  of  the  statute  of  limitations  diould  be  left  to  the  jury, 
with  proper  instructions  as  to  the  law:  MdUck  v.  Z>e  Sedhorstf  12  Am.  Dec 
172. 

AcKKOWLEDOMBKT  TO  Bab  STATUTE  OF  LiM FTATiOKS  must  contain  a  prom* 
ise  to  pay,  either  express  or  implied;  but  an  implied  promise  will  be  inferred 
from  a  clear  and  unqualified  acknowledgment  of  the  debt:  Robaon  v.  Har- 
weU,  6  Ga.  589,  citing  the  principal  case.  The  principal  case  is  also  cited  to 
the  point,  that  an  ac^owledgment  or  promise  sufficient  to  obviate  the  statute 
of  liniitations,  or  impose  a  new  obligation,  must  specify  or  plainly  refer  to 
the  particular  demand  or  cause  of  action  to  be  renewed  or  created,  in  Wcdlxr 
▼.  Qrigga,  32  Id.  127;  BvUoch  v.  Smith,  15  Id.  398. 

The  fbinoifal  case  is  cited  in  Board  of  Public  Education  v.  Barlow,  49 
Ga.  241,  and  Bkick  r.  CoheUf  52  Id.  626,  to  the  point,  that  under  the  former 
constitution,  simply  prohibiting  an  act  from  containing  any  matter  different 
from  what  is  expressed  in  the  title  thereof,  it  might  be  correctly  said  that 
when  the  title  oontained  the  broad  words  **  and  for  other  purj>oses,"  it  made 
it  so  comprehensive  as  that  nothing  in  the  body  of  the  act  could  be  different 
from  the  title.  It  was  held  and  so  practiced  by  the  legislature,  that  those 
words  gave  an  unlimited  capacity  to  the  body  of  the  act.  In  the  former 
case  the  court  say:  '*  But  the  evil  of  such  a  practice  was  seen,  although  it  has 
been  so  often  said  that  those  words  were  sufficient  to  call  the  attention  of 
members  of  the  lei^;islature,  on  the  passage  of  bills,  to  the  necessity  of  looking 
to  all  the  enacting  clauses,  as  the  title  gave  notice  that  the  object  of  the  act 
was  not  fully  given  in  the  caption.  To  remedy  what  was  believed  to  be 
pernicious  even  with  those  words  of  notice,  the  constitutional  prohibition  ha« 
been  enlai^^  so  as  to  inhibit  the  passing  of  '  any  law  which  refers  to  more 
than  one  snbjeot-matter,  or  contains  matter  different  from  what  is  expressed 
in  the  title  thereol'  Does  not  this  close  the  door  against  any  force  or  effect 
being  given  to  the  words  '  for  other  purposes '  ?  If  those  words  were  once 
necessary  to  permit  the  introduction  of  matter  in  the  bUl  different  from  what 
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was  embraced  in  the  other  portion  of  the  title,  would  not  that  very  thing 
show  now  that  the  bill  would  thereby  become  obnoxious  to  the  other  daosa 
prohibiting  more  than  one  subject-matter?  The  necessity  of  such  words, 
under  the  provision  as  it  formerly  stood,  to  prevent  the  bill  from  containing 
matter  different  from  the  title,  could  only  arise  because  such  matter  is  some- 
thing different  from  what  had  already  been  expressed.  It  shows  that  som^ 
thing  more  than  one  subject-matter  is  intended.  If  so,  although  it 
allowed  under  the  clause  as  it  was  formerly,  it  can  not  now  be  done." 


Flemino,  Guabdian,  v.  Townsend. 

[6  Oboboia,  103.] 
RXTKNTZON  OF  POSSESSION  BY  A  VEinX)R  OR  DONOB  OT  PXBSONAL  PsOFXmT^ 

after  an  absolute  sale  or  gift,  is  prima/aeie  evidence  of  fraad,  and  if  un- 
explained  becomes  conclusive. 

Although  Purchasers  are  not  Embraced  in  the  Tebmb  or  the  Act  of  18 
EiJZ.,  nor  personal  property  in  the  terms  of  27  Eliz.,  yet  both  are  em- 
braced in  the  spirit  of  those  acts  respectively. 

Upon  Common-law  Principles,  a  Voluntaby  Conyetavob  la  Von>  against 
subsequent  b<ma  fidt  purchasers  for  a  valuable  contidflratioii  without 
notice. 

Fraud  Vitiates  All  TRANSAcnoNS  into  Which  It  Enters. 

In  Case  of  a  Voluntary  Conveyance  to  his  Children,  the  Grantob 
Bemaintno  in  Possession,  a  subsequent  purchaser  will  be  protected, 
unless  he  had  notice  of  such  conveyance,  but  the  record  of  the  deed  ia 
not  notice  to  the  purchaser. 

Tboteb  for  recovery  of  two  negro  slaves.  On  May  4, 1886, 
John  L.  Taylor,  by  bill  of  sale,  conveyed  the  said  negroes,  with 
other  personal  property,  to  George  W.  Fleming  for  a  consider- 
ation expressed  on  the  instrument  of  one  thousand  four  hundred 
dollars.  On  May  7, 1835,  said  Fleming,  for  the  same  expressed 
consideration,  conveyed  the  same  property  to  the  children  of 
said  Taylor.  Both  bills  were  subsequently,  in  October  of  the 
same  year,  recorded.  Taylor's  children  were  minors  and  lived 
with  him,  and  the  negroes  and  other  property  remained  in  his 
possession.  In  January,  1842,  Taylor  by  bill  of  sale  conveyed 
the  two  negroes,  sued  for  in  this  action,  to  the  defendant  Town- 
send,  for  eight  hundred  dollars.  At  that  time  the  said  negroes 
were  under  levy  of  execution  against  said  Taylor  and  in  his  pos- 
session. Verdict  for  the  defendant.  New  trial  denied,  which  is 
assigned  as  error. 

Thomas  T.  Longhand  Harden  4t  Lawton, for theplaintiff  m 
error. 

De  Lyon  and  UoydfCantra. 
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By  Court,  Nibbet,  J.  The  first  proposition  of  the  presid- 
ing judge,  to  Trhich  the  plaintiff  in  error  excepts,  is  this:  ''  The 
retention  of  possession  by  the  vendor  of  personal  property, 
after  an  absolute  sale,  is  prima  facie  evidence  of  fraud,  and  if  un- 
explained, becomes  conclusive."  This  point  has  been  so  often 
before  this  court,  that  I  do  not  consider  it  an  open  question. 
Few,  if  any  courts,  have  ventured  to  question  that  the  retaining 
of  possession  was  a  badge  of  fraud.  The  question  has  been, 
whether  it  was  not, per  ae^  a  fraud,  not  susceptible  of  explanation, 
and  which,  of  itself,  would  annul  the  sale.  It  has  also  been  a 
question  as  to  what  amount  of  explanation  would  remove  the  pre- 
sumption of  fraud  from  possession;  and  whether  the  courts  should 
not  lay  their  hand  upon  the  matter,  and  adjudge,  as  a  question 
of  law,  when  the  presumption  was  rebutted,  rather  than  that 
the  whole  question  of  explistnation  should  be  left  in  the  hands 
of  the  jury.  That  possession  is  a  mark  of  fraud,  has  not  been 
doubted — certainly,  not  since  Tunfne's  Case,  in  which  it  was 
resolved  to  be  one.  This  court  has  adopted  the  rule,  equally 
applicable  to  real  and  personal  estate,  to  sales  for  valuable  con- 
sideration, and  to  voluntary  deeds,  that  possession  in  the  ven- 
dor, in  case  of  an  absolute  sale,  is  prima  facie  evidence  of  fraud; 
that  it  may  be  explained;  that  the  onus  of  explanation,  after  pos- 
session is  proven,  is  upon  the  grantee,  and  that  the  question  of 
fraud  or  not  is  submitted  to  the  jury:  Pec^v.  Zand,  2  Ga.  12. 
Those  who  are  curious  to  explore  this  question  will  find  it  crit- 
ically and  ably  discussed  in  the  notes  of  the  American  editors 
to  Twyn^s  Case,  3  Co.  80;  1  Smith's  Leading  Cases,  29-^0. 
Whether  this  transaction  be  viewed  in  the  light  of  a  sale  &om 
Taylor  to  Fleming,  or  taking  the  deed  from  Taylor  to  Flem- 
ing, and  from  Fleming  to  Taylor's  children  together,  as  a 
voluntary  conveyance,  by  indirection,  from  Taylor  to  his  chil- 
dren, the  rule  was  correctly  applied  to  it  by  the  circuit  judge. 
Considering  this  point  as  settled  by  this  court,  I  enter  into  no 
discussion,  but  leave  it  as  a  standing  decision. 

The  rule  thus  established  by  this  court  has  received  its  ap- 
plication, in  cases  of  contests  between  creditors  of  the  grantor 
and  the  grantee,  or  those  claiming  under  him.  The  statute  of 
13  Elizabeth,  it  is  conceded,  covers  such  cases,  because  that 
statute  makes  void  all  fraudulent  conveyances  of  lands  or  goods 
made  to  defraud  creditors.  Purchasers  are  not  embraced  in  its 
provisions,  except  by  a  saving  of  its  operation  against  pur- 
chasers, for  value,  without  notice  of  the  fraud.  It  is  argued 
that  this  cause  presents  a  contest  between  a  subsequent  pur- 
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the  sahaequent  sale,  to  the  primary  conveyance.  This  inference 
was  not  the  creature  of  the  statute — ^it  resulted  from  the  applica- 
tion to  the  case,  of  a  common-law  principle.  So  also,  when  the 
courts  came  to  hold  that  a  voluntary  conveyance  was  void 
against  a  purchaser  for  value,  only  where  he  had  no  notice,  how 
was  it  that  they  arrived  at  that  conclusion?  By  inferring^  as 
they  did  in  the  former  cases,  a  fraud,  and  by  invoking  in  behalf 
of  its  victim,  a  principle  of  equiiy,  to  wit:  that  he  who  honestly 
buys  and  pays  for  property,  ignorant  of  a  prior  settlement,  is 
better  entitled  to  it  than  he  who  is  the  mere  beneficiary  of  the 
grantor.  After  all,  fraud,  in  fact,  is  the  ground  upon  which  the 
statute  goes;  whether  a  fraud  or  not,  is  to  be  determined  upon 
principles  derived  from  the  common  law.  When,  therefore,  the 
statute  enacts  that  a  conveyance  of  lands  is  void  when  made  to 
defraud  purchasers,  it  is  declaratory  of  the  common  law.  Con- 
cede, then,  that  it  does  not  embrace  conveyances  of  personally, 
where  do  they  stand?  As  they  stood  at  common  law.  I  mean 
therefore  to  say,  that  to  make  a  conveyance  of  personally  void 
against  purchasers,  it  is  not  indispensable  to  make  it  faU  within 
the  statute  of  27  Elizabeth. 

Perhaps  a  yet  stronger  illustration  of  the  fact,  that  the  en- 
forcement of  these  statutes  depends  upon  the  rules  of  the  com- 
mon law,  and  that  they  therefore  declare  only  the  results  of 
those  rules,  is  found  in  the  case  of  an  absolute  sale  of  personal 
property.  We  hold,  with  many  of  the  courts  of  this  Union,  that 
the  retention  of  possession  by  the  vendor  is  prima  facie  evidence 
of  fraud,  which  may  be  explained,  and  if  not  explained,  becomes 
conclusive.  And  we  hold  further,  that  the  jury  shall  determine 
the  sufficiency  of  the  explanation.  Now,  in  a  case  where  the 
possession  is  proven,  the  grantee  is  of  course  entitled  to  rebut, 
and  a  direct  issue  is  formed.  That  issue  is  wholly  independent 
of  the  statute — it  must  be  tried  by  the  rules  of  evidence  known  to 
the  common  law.  And  when  tried  and  found  against  the  first 
purchaser,  in  favor  of  a  creditor,  the  statute  13  Elizabeth  comes 
in  and  declares  the  sale  void.  I  know  that  the  idea  of  Lord 
Mansfield,  that  all  the  objects  of  these  statutes  are  attainable  at 
common  law,  has  been  disavowed  by  eminent  men  in  England; 
among  them,  Mr.  Smith,  a  brilliant  light  extinguished  but  too 
soon.  Nor  will  we  say  that  all  their  objects  are  attainable  there; 
yet  we  are  prepared  to  say,  that  by  the  long-settled  rules  of  the 
common  law,  a  voluntary  conveyance  made  to  defraud  pur- 
chasers for  valuable  consideration  without  notice,  is  void.  And 
further,  we  believe  that  although  purchasers  are  not  embraced 
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in  the  terms  of  the  act  of  13  Elizabeth,  nor  personal  prop- 
erty in  the  terms  of  27  Elizabeth,  yet  both  are  embraced  in  the 
spirit  of  those  acts  respectively.  So  that  we  sustain  the  circuit 
court  as  to  these  questions.  See  an  able  opinion  by  Nott,  J. ,  in 
Hudnal  v.  Wilder,  on  these  points,  4  McCord,  297  [17  Am.  Dec. 
744];  1  Am.  Lead.  Gas.  63;  Cadogan  y.  Kennett,  2  Cowp.  434; 
Calhrart  v.  Bobinson,  5  Pet.  267;  Tujyne's  Case,  3  Co.  80;  Smitb'a 
Lead.  Gas.  29;  George  v.  Kimball,  24  Pick.  234;  Thompson  r* 
Lee,  3  Watts  &  S.  479;  Neal  v.  WQliaim,  18  Me.  391 ;  Chvmar 
T.  Wood,  1  Halst.  L.  155. 

The  presiding  judge  further  held  that,  viewing  this  transac-^ 
tion  as  a  voluntaiy  conveyance  by  Taylor  to  his  children,  thd 
retention  of  the  possession  was  prima  facie  evidence  of  fraud 
in  favor  of  subsequent  purchasers,  notwithstanding  the  record 
of  the  deeds.  Jn  other  words,  the  court  held  that  in  case  of  a 
voluntary  conveyance  to  children,  the  grantor  remaining  in  pos* 
session,  a  subsequent  purchaser  will  be  protected,  unless  he  haa 
notice  of  such  conveyance,  and  that  the  record  of  the  deed 
is  not  notice  to  the  purchaser.  Judge  Fleming  decided  thai 
notice  to  prevent  the  operation  of  the  statute  in  favor  of  the 
purchaser,  must  be  positive;  that  the  notice  implied  by  thd 
record  is  not  sufficient.  To  this  ruling  the  plaintiff  excepted* 
Does  the  fact  that  the  conveyance  is  to  the  grantor's  children 
vary  the  rule?  I  think  not.  A  man  may  commit  a  fraud  aa 
well  by  using  his  children  as  instruments,  as  a  stranger. 

It  is  true  that  there  does  arise  a  presumption  of  fairness^ 
from  the  fact  that  the  conveyance  is  in  favor  of  those  who  have 
the  strongest  claim  upon  his  bounty,  and  whom  it  is  his  duly 
to  provide  for.  But  that  fact  is  by  no  means  conclusive.  It  is 
to  be  considered,  it  is  true,  in  determining  the  question  of 
fraud.  It  may  be  sufficient  to  sustain  the  conveyance  in  the 
absence  of  such  proofs  as  go  to  establish  a  fraud,  and  it  may  be 
overborne  and  silenced  by  them.  To  this  extent  Judge  Flem- 
ing gave  effect  to  this  fact;  but  he  held,  and  we  think  cor- 
rectly, that  the  presumption  of  fraud  in  this  case,  arising 
from  possession,  from  the  subsequent  sale  and  other  circum- 
stances, was  not  rebutted  by  it;  particularly,  as  the  purchaser 
was  without  notice:  Atherly  on  Marriage  Settlements,  199,  200; 
Chapman  v.  Emery,  1  Cowp.  278;  Oxley  v.  Lee,  1  Atk.  625; 
Lavender  v.  Blackstone,  2  Lev.  146;  Ooodright  v.  Moses,  2  W. 
Black.  1019;  Evelyn  v.  Templar,  2  Bro.  C.  C.  147;  Doe  v.  BouU 
ledge,  2  Cowp.  705,  cited  Doe  ^f.  Manning,  9  East,  70. 

As  to  notice.     It  is  not  to  be  denied  but  that  very  many 


820  Flemino  u  Townsend.  t^^^^ 

cbsser  and  the  grantee  under  the  first  conTeyance,  and  therefore 
does  not  fall  within  the  terms  of  the  13  Elizabeth,  that  act  apply- 
ing alone  to  creditors.  That  I  concede.  It  is  farther  contended, 
that  the  rule  laid  down  by  this  court  does  not  apply,  under  the 
statute  27  Elizabeth,  because  that  statute  relates  to  lands  alone. 
This  being  a  conveyance  of  personal  property,  it  is  claimed  that 
it  can  not  be  void  by  that  statute;  and  further,  that  the  rule  of 
presumption  as  to  fraud,  growing  out  of  the  retaining  of  pos- 
session, does  not  apply  to  it.  The  circuit  judge  held  that  the 
statute  27  Elizabeth  applied  to  personalty  as  well  as  to  realty,  and 
that  the  possession  in  the  vendor  was,  under  that  statute,  and 
also  by  the  principles  of  the  common  law,  independent  of  it, 
prima/acie  evidence  of  fraud.    This  decision  is  also  excepted  to. 

The  facts  in  this  case,  we  think  with  the  circuit  judge,  show 
a  voluntary  conveyance  by  Taylor,  indirectly,  to  his  children* 
We  infer  from  the  evidence,  that  it  was  an  attempt  cirouitously 
to  settle  the  property,  by  Taylor,  upon  his  children.  That  he 
was  entitled  to  do,  directly  or  indirectly,  if  not  done  with  a  view 
to  defraud  creditors  or  purchasers.  Voluntary  conveyances  of 
lands  are  within  the  statute  of  27  Elizabeth,  and  may  be  set  aside 
in  favor  of  bona  fide  subsequent  purchasers,  for  fraud.  I  state 
this  proposition,  irrespective  of  the  question  of  notice,  which  I 
shall  consider  hereafter:  Atherly  on  Marriage  Settlements,  187* 
206;  OoodrigU  v.  Moses,  2  W.  Black.  1019;  Evelyn  v.  Templar, 
2  Bro.  148;  Doe  v.  Manning,  9  East,  59;  Cormick  v.  Ihipaud,  6 
Dow,  60;  1  Smith's  Notes,  39. 

Is  any  conveyance  of  personal  properly  within  the  27  Elizabeth? 
By  its  terms,  conveyances  of  personal  property  are  excluded. 
That  is  to  say,  they  are  not,  by  its  terms,  embraced  in  the  aoL 
By  the  18  Elizabeth,  creditors  are  protected  against  fraudulent 
conveyances  of  lands  and  goods — ^not  only  existing  creditors,  but 
subsequent  creditors.  Such  is  the  construction  of  that  act  in 
England.  Now  it  is  difficult  to  conceive  why  a  subsequent  cred- 
itor should  be  protected  against  a  fraudulent  conveyance  of 
personal  property,  and  not  a  purchaser,  who,  without  notice, 
has  paid  his  money  bona  fide.  His  equity  is  as  strong  as  the 
creditor's.  The  acts  of  18  and  27  Elizabeth  are  in  pari  maieria, 
and  construed  together.  It  is  no  forced  construction  of  both,  to 
hold  purchasers  of  personal  property  within  the  provisions  of 
the  consolidated  act.  The  spirit  of  the  act  of  18  Elizabeth  would 
let  in  purchasers  as  well  as  creditors,  and  the  spirit  of  27  Eliza- 
beth would  let  in  personal  property  as  well  as  real.  There,  doubt- 
less, were  reasons  in  England  growing  out  of  the  paramount 
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value  of  real  estate,  as  late  as  the  reign  of  Elizabeth,  why  the 
legislature  should  throw  around  the  purchaser  of  lands  stronger 
protection  than  the  purchaser  of  personalty.  Those  reasons  do 
not  exist  here.  In  Georgia,  personal  property,  by  which  I 
mean  slaves  more  particularly,  is  relatively  more  valuable  than 
real  property.  Socially,  politically,  and  as  property,  they  are 
the  most  important  of  all  values.  Frauds  are  more  easily  per- 
petrated in  the  sale  of  slaves  than  of  lands.  It  is  clearly  the 
policy  of  our  state  to  extend  the  provisions  of  the  statute  of 
Elizabeth  to  personal  properly. 

Whether  it  be  true  or  not,  as  stated  by  Lord  Mansfield,  in  Cadr 
ogan  v.  EenneU,  2  Cowp.  484,  that  the  common  law  would  have 
accomplished  all  the  ends  proposed  by  the  statutes  of  Elizabeth, 
without  those  statutes,  I  am  satisfied  that  upon  common-law 
principles  a  voluntary  conveyance  is  void  against  subsequent 
bonajfide  purchasers,  for  a  valuable  consideration,  without  notice. 
The  statute  simply  declares  conveyances  to  defraud  purchasers 
void.    It  goes  upon  the  idea  of  fraud. 

It  however  does  not  declare  in  what  the  fraud  shall  consist,  or 
how  it  shall  be  established.  It  does  not,  for  example,  make  a 
conveyance  void,  simply  because  it  is  voluntary.  It  leaves  the 
question  of  fraud  to  be  determined  by  reference  to  principles 
and  rules  recognized  at,  and  established  by  the  common  law. 
Whence,  for  example,  are  those  indicia  of  fraud,  resolved  in 
Ikvyne's  Case^  derived,  if  not  from  the  common  law?  Certainly 
not  from  the  statute — that  is  silent  as  to  what  shall  be  badges 
of  fraud.  And  it  is  an  idea  new  to  the  common  law,  that  a 
conveyance  intended  to  defraud,  is  void.  Fraud  vitiates  all 
transactions  into  which  it  enters. 

No  principle  of  equiiy  is  better  settled,  than  that  equity  will 
refuse  its  aid  to  enforce  or  sustain  a  fraudulent  contract,  to  the 
prejudice  of .  third  persons.  Once  establish  the  fact  of  fraud, 
and  the  conveyance  fails.  In  contests  between  the  original 
grantee,  under  a  voluntary  conveyance,  and  the  subsequent  pur- 
chaser, the  interest  of  the  former  is  left  out  of  the  reckoning. 
It  is  a  question  of  fraud  or  not,  upon  the  rights  of  the  purchaser, 
perpetrated  by  the  grantor.  Now,  in  case  of  a  voluntary  con- 
veyance, how  is  it  that  the  courts  arrive  at  the  conviction  that 
it  is  void?  By  inferring  from  direct  evidence,  or  from  circum- 
stances, that  it  was  intended  to  be  a  fraud.  By  many  adjudi- 
cated cases  in  England,  the  courts  inferred  the  fraud  from  the 
fact  of  a  subsequent  conveyance,  and  held  that  the  conveyance 
wa£>  void,  even  with  notice;  making  the  fraud  to  relate  back  from 
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bow  can  theie  be  a  fraudulent  intent,  without  knowledge  of  the 
existence  of  any  rights  to  be  defrauded?  In  England,  the  doc- 
trine is  well  settled,  '*  that  a  mere  registration  of  a  conveyance 
«hall  not  be  deemed  constructiye  notice  to  subsequent  pur- 
chasers, but  that  actual  notice  must  be  brought  home  to  the 
party,  amounting  to  fraud:"  1  Story's  Eq.  891,  sec.  402;  Under-- 
noood  v.  Courtown^  2  Sch.  &,  Lef.  66;  Laiouche  y.  DwMowy^  1 
Id.  137;  Dey  v.  Dunham,  2  Johns.  Ch.  182;  Pentland  v. 
Stokes,  2  Ball  &  B.  75;  Bedf(yrd  v.  Backhouse,  2  Eq.  Ca.  Abr. 
«16;  Gator  v.  Cooley,  1  Cox,  182;  Wiseman  v.  WesUand,  1  Tou. 
&  J.  117;  Atherly  on  Mar.  Set.  197;  Hine  v.  Dodd,  2  Atk« 
275.  In  the  United  States,  the  rule  is  pretty  well  established 
differently:  Parkisl  v.  Alexander,  1  Johns.  Ch.  394;  Story's 
Eq.,  sec.  403.  Scarcely  any  court,  under  the  facts  of  this  case, 
would  hold  the  subsequent  purchaser  bound  by  the  constructiye 
notice,  derived  from  the  registration.  There  was  nothing  to 
warn  him  of  another  title — ^no  clew  to  direct  his  search  after 
one;  but,  on  the  contrary,  eyeiything  seemed  to  be  calculated 
to  quiet  the  suspicions  of  a  wary  man.  Taylor  never  parted 
with  possession  at  any  time — ^he  exercised  acts  of  ownership 
over  the  property  for  years  after  the  first  conveyance — ^he  sold 
the  property  openly  as  his  own. 
Ijet  the  judgment  of  the  court  below  be  affirmed. 


Ebtxntion,  bt  Vsndob,  ov  Possxssion  ov  Goods,  aiteb  Salb,  is  only 

^'presamptive  evidence  of  fraod,  which  may  be  repelled  by  other  testimony: 

Brigga  t.  Parkman,  37  Am.  Dec.  89;  Coehe  v.  Chapman,  44  Id.  536,  and 

notes  thereto  referring  to  prior  cases  in  this  series.    See  also  Mills  v.  Warner, 

47  Id.  711,  and  note;  Peck  v.  Land,  46  Id.  368,  and  note,  and  Oarland  v. 

>  Ohambera,  49  Id.  63.    The  principal  case  is  dted  to  this  point  in  ColUna  v. 

JTaggart,  57  Ga.  357. 

ToLTTNTABY  CoNVEYANOE  FROM  Fathek  TO  SoN  is  void  as  to  subsequent 
honafde  purchasers  from  the  father  without  notice:  Freeman  v.  Salman,  40 
Am.  Dec  444,  and  note.  See  also  Lewis  v.  Lovers  Heirs,  38  Id.  162.  As  to 
•the  validity  of  voluntary  conveyances  generally,  as  against  creditors  and 
{purchasers,  see  Martin  v.  OUiver,  49  Id.  717;  ffoute  v.  Waysman,  Id.  126 
and  notes. 

NonoB  ov  A  Fraudulent  Ck>NVETANCB,  whether  actual  or  constructive, 
does  not  render  it  valid  as  against  a  subsequent  purchaser:  Lewis  v.  Lovers 
Eeirs,  38  Am.  Deo.  161.    But  see  Kid  v.  Mitchell,  19  Id.  702. 

The  fbinoifal  case  is  cited  to  the  point  that  a  voluntary  conveyance  is 
^oid,  against  subsequent  bona  fide  purdiasers,  for  a  valuable  consideration, 
without  notice,  in  Howard  v.  Snelling,  32  Ga.  204;  Black  v.  Thornton,  31  Id. 
660;  and  to  the  point  that  the  registry  of  a  voluntary  deed  is  not  notice  to  m 
subsequent  bona  fide  purchaser,  in  /btoler  v.  Waldrip,  10  Id.  357;  Harper  v« 
SeoU,  12  Id.  131. 
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Cbawfobd^  Governoe,  v.  Foster  bt  al. 

[6  Qboboza,  902.] 

Bond  Sionbo  bt  Two  ob  Mobs  Sureties  may  be  Placed  in  Escrow  in 
the  hands  of  the  principal  obligor  for  the  porpose  of  receiving  the  signa- 
tnres  of  other  persons  as  sureties,  and  that  fact  may  be  shown  by  paroL 

Debt  on  bond.     The  opinion  states  the  case. 

W.  Taylor,  for  the  plaintiff  in  error. 

Sullivan  db  Brown,  contra. 

By  Court,  Luupein,  J.  This  is  a  writ  of  error  to  a  judgment 
of  the  circuit  court  of  Decatur  county.  It  was  an  action  of  debt 
brought  by  the  governor  of  the  state,  for  the  use  of  Qreen 
Mitchell,  as  administrator  of  William  Montgomery,  deceased, 
against  David  Foster,  Ira  Sanborn,  and  John  Harrell,  upon  a 
bond  executed  by  D.  Foster,  as  principal,  and  the  other  defend- 
ants as  his  sureties,  conditioned  that  Foster,  who  had  been 
elected  sheriff  of  Decatur  county,  should  truly  and  faithfully 
discharge  the  duties  of  his  office  according  to  law,  and  should 
collect  and  pay  over  all  moneys  which  might  come  into  his  hands. 

The  breach  charged  in  the  declaration  was,  that  Foster,  dur<i 
ing  his  continuance  in  office,  had  sold  a  large  amount  of  property 
under  execution,  belonging  to  William  Montgomery,  deceased, 
and  that  after  satisfying  the  fi,  fas.  in  his  hands,  he  had 
failed  to  pay  over  the  surplus  to  the  defendant  in  execution, 
or  his  administrator. 

Foster,  the  principal  in  the  suit,  was  not  served,  and  Sanborn 
and  Harrell  pleaded  non  est  factum  to  the  bond;  and  to  sup- 
port the  issue  joined  on  this  plea,  these  defendants  offered  the 
testimony  of  S.  B.  Lonam  and  William  Peabody,  two  of  the 
justices  of  the  inferior  court,  who  officiated  in  taking  the  bond. 
Lonam  swore  that  he  was  present  at  the  execution  of  the  instru* 
ment;  that  it  was  understood  at  the  time  that  Dempsey  Harrell 
and  William  Martin  were  to  sign  as  sureties.  Foster  promised 
to  have  this  done,  ''  and  it  was  upon  condition  that  he  would 
do  so  that  the  defendants  subscribed  their  names.  Witness  did 
not  consider  the  bond  executed,  without  being  signed  by  the 
other  two  sureties."  William  Peabody  testified  Uiat  the  de- 
fendants would  not  consent  to  become  sureties,  unless  the  other 
two  names  were  obtained.  "  And  the  instrument  was  placed  in 
the  hands  of  Foster  for  that  purpose." 

Was  the  instrument,  on  which  suit  was  instituted,  delivered? 
This  is  the  only  point  in  the  case  which  it  is  necessary  to  con« 
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Bider.  The  plaintiff  below,  and  in  error  here^  who  drew  this 
instnunent  from  the  clerk's  office  of  the  superior  court  (neither 
that  officer  nor  any  one  else  being  able  to  tell  how  it  came 
there),  contends  that  it  was  delivered  absolutely;  the  defend- 
ants, that  it  was  delivered  as  an  escrow. 

The  evidence  of  the  attesting  justices  of  the  inferior  court,  is 
full  and  complete  and  uncontradicted.  They  depose,  that  San- 
bom  and  John  Harrell  signed  the  bond,  expressly  on  condition 
that  Dempsey  Harrell  and  William  Martin  should  also  sign  it; 
that  it  was  left  in  the  hands  of  David  Foster,  the  principal 
obligor,  for  that  purpose;  and  that  witnesses,  acting  as  the  agents 
of  the  public,  did  not  consider  the  instrument  executed,  until 
this  was  done.  Could  the  court  refuse  to  instruct  the  jury,  that 
if  they  believed  from  the  testimony  that  the  bond  was  never 
delivered,  but  left  inchoate,  that  they  should  find  for  the  de- 
fendants? And  could  the  jury  declare  otherwise  than  they  did 
by  their  verdict?    We  think  not. 

In  the  absence  of  positive  proof  to  the  contrary,  the  jury 
might,  perhaps,  infer  a  delivery,  from  the  fact  that  the  bond 
was  found  among  the  papers  in  the  clerk's  office:  ThreadgiU  v. 
Jennings^  8  Dev.  L.  884;  Vanhook  v.  Bamett,  4  Id.  270.  But 
this  presumption  is  expressly  negatived  by  the  testimony  of  the 
acting  justices,  who  attested  the  instrument. 

We  might  feel  inclined  to  regret,  with  Chief  Justice  Marshall 
(Pawling  v.  UnUed  Siaies,  4  Cranch,  222),  that  parol  evidence 
was  ever  admitted,  to  show  that  a  bond,  upon  its  face  purport- 
ing to  be  delivered  absolutely,  was  nevertheless  delivered  only 
as  an  escrow.  No  doubt  that  obligees  would  be  much  more 
secure  f^gainst  fraud.  But  with  the  court  in  that  case,  we  are 
very  clear  that  the  law  is  well  settled  otherwise,  and  is  not  to 
be  disturbed  by  this  court. 

Let  the  judgment  on  this  ground,  then,  be  affirmed. 


Bond  ob  Notb  Dkltvebsd  nr  Escrow  to  Pbooubx  AnDmoNAL  Sxtbb- 
nss,  Effect  of:  See  StcUe  Bank  v.  Evans,  28  Am.  Deo.  400  and  note;  Sharp 
V.  UnUed  States,  Id.  676  and  note;  Fletcher  v.  Austin^  34  Id.  608;  Perry  v. 
PaUerscm,  42  Id.  424  and  note. 

The  principal  case  is  cited  and  aflirmed  in  Riley  y.  Johnson,  10  GkL  419^  an4 
Towns  y.  KelleU,  11  Id.  289. 
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I  Poms  ET  AL.  V.  House. 

[6  GCOBOIA,  824.] 

On  ax  Afpxal  fbom  an  Obdeb  of  thb  Goubt  of  Obdikabt  Estabush- 
nro  A  WiiJ^,  the  burden  of  proof  rests  upon  the  executor,  who  is  there- 
fore entitled  to  go  forward  on  the  trial  and  open  and  close  the  argument. 

PHTBIGIAKS  ABE  ALLOWED  TO  GiVE    THEIB  OpIKION  AS  TO  THB  SaMITT  OF  . 

^  A  TiSTATOB,  from  the  symptoms  and  circumstances  which  came  within 

their  own  observation,  or  as  testified  to  by  others. 
BuBSCBiBiNG  Witnesses  to  a  Will  hat  Testify  to  the  opinion  they  formed 

f  of  the  testator's  mind  at  the  time  of  executing  the  will,  the  law  placing 

them  around  the  testator  to  try,  judge,  and  determine  whether  he  ia 
compat  to  execute  it. 
Opinions  of  Witnesses,  Otheb  than  Phtsioians  and  the  Subsobibino 
Witnesses  to  a  wiU,  considered  merely  as  opinions,  are  not  evidence, 
but  such  witnesses,  having  stated  the  appearance,  conduct,  conversation, 
and  other  particular  facts  from  which  the  state  of  the  testator's  mind 
may  be  inferred,  are  always  at  liberty  to  state  their  inferences,  conclu- 
sion, or  opinion,  as  the  result  of  these  facts. 
If  Judge  Feeu  It  to  be  his  Duty  to  Intimate  his  Opinion  to  the 
JUBY,  that  a  certain  fact  is  or  is  not  sufficiently  proved,  he  should  always 
instruct  them,  at  the  same  time,  to  consider  the  evidence  and  to  decide 
as  they  sha^  find  the  truth  to  be. 
Pbbhaps  No  Misstatement  of  the  Goubt  on  a  Matteb  of  Fact,  unless 
the  comment  of  the  judge  involved  an  opinion  or  direction  in  matter  of 
law,  would  of  itself  constitute  a  sufficient  ground  for  a  new  trial;  how- 

'^  ever,  when  connected  with  other  irregularities,  it  may  be  relied  on  in 

the  bill  of  exceptions. 
If  a  Nbgbo  Intebpbeteb,  Incapable  by  Law  of  being  Swobn,  is  thi 
only  channel  of  conununication  between  the  testator  and  writer  of  the 
will,  and  there  be  no  other  evidence  of  the  testator's  knowledge  of  its 
contents,  or  his  assent  thereto,  than  that  which  is  derived  through  this 

^  medium,  the  will  can  not  be  executed. 

Id. — But  if  the  Will  is  Wbitten  in  the  Pbesencb  of  the  Testatob, 
in  a  Language  He  Undebstands,  is  read  over  to  him,  and  his  dictation 
and  approval  of  the  instrument  are  interpreted  by  the  negro  in  his  hear- 
ing, and  in  the  hearing  of  others,  and  he  signifies  no  dissent  thereto,  but 
is  understood  to  express  himself  satisfied,  the  will  may  be  established. 
It  IS  A  Genebal  Rule  that  Affibmative  Testimony  should  Outweigh 
That  Which  is  Negative;  but  held  not  to  apply  where  the  matter  in 
dispute  was  whether  or  not  a  testator  could  measure  wheat,  compute 
interest,  and  attend  to  the  ordinary  affiiirs  of  life,  and  some  of  the  wit- 
nesses swore  he  could,  and  others  that  he  could  not.  There  was  no  dif- 
ference in  the  character  of  those  statements. 
FAiCT  that  Witness  is  Related  by  Gonsanguinity,  ob  Any  Otheb  Do- 
mestic OB  Social  Relation,  to  either  of  the  parties  to  the  action,  does 
not  necessarily  affix  a  legal  discredit  to  his  testimony.  It  may  (not 
must)  go  to  its  credibility. 

I  b  IS  Eebob  fob  the  Goubt  in  its  Ghabge  to  the  Juby  to  Intimate 

Doubts  as  to  the  competency  of  legal  testimony  which  has  been  submitted 
to  them,  it  being  calculated  to  paralyze  its  inflnenoe  in  their  estimation. 
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EOOBNTBICTTT,   HOWETEB  ObBAT,  IB  KOT  SumCIElfT,   OF  ITBSLT,  TO  IllVAL- 

IDATE  A  Wnx;  neither  is  the  greatest  singalsrity,  nor  eztreme  old  age, 
nor  being  deaf  and  dumb,  whether  bo  from  infancy,  or  by  miafortnne 
Buperindaced  by  snbeeqnent  caoae. 
PxBSON  MAT  BE  Cafaslb  ov  Disposiko  bt  Will,  and  yet  inoapaUe  to 
make  a  contract  or  to  manage  hie  estate. 

Ir  THEBB  BB  PaBTIAL  InSANITT  OnLT,  AND  THB  WiLL  IS  THB  DiBBOT  Off- 

BFBiKO  OF  It,  it  will  be  invalid,  although  the  general  capacity  be  nnim- 
peached. 

To  Invalidate  a  Will  on  the  Gbound  or  Undub  Intluknob,  the  infln- 
enoe  must  be  an  unlawful  importunity,  on  account  of  the  manner  or 
motive  of  its  exertion,  and  by  reason  of  which  the  testator's  mind  was 
so  embarrassed  and  restrained  in  its  operation  that  he  was  not  master  of 
his  own  opinions  in  respect  to  the  disposition  of  his  estate. 

VBBDicr  Manifestly  in  Aooosdancb  with  xhb  Weight  ov  thb  Evi- 
dence and  the  justice  of  the  case  will  not  usually  be  disturbed  on 
account  of  the  misdirection  of  the  judge;  but  will  where  material  testi* 
mony  has  been  excluded,  erroneous  instructions  given,  and  the  proofs 
misstated. 

Caveat  on  appeal.    The  opinion  sufficientlj  states  the  case. 

B.  H,  Hiil,  for  the  plaintiffs  in  error. 
0.  A.  BvJl,  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  This  was  an  issue  of  devisavU  vd  rum, 
originating  in  the  court  of  ordinary  of  Troup  county,  to  try  the 
validity  of  an  instrument  purporting  to  be  the  last  will  and 
testament  of  James  Potts,  sen.,  deceased.  That  court  having 
decided  in  favor  of  the  will,  an  appeal  was  entered,  and  the 
final  trial  had  in  the  superior  court  of  that  county,  before  Judge 
Hill,  in  November,  1848.  The  jury  returned  a  verdict  afiirming 
the  judgment  of  the  court  of  ordinary,  and  declaring  that  the 
paper  propounded  was  the  last  will  and  testament  of  James 
Potts,  sen.,  deceased. 

The  issue  having  been  thus  found  against  the  appellant,  after 
a  long  and  laborious  trial,  his  counsel  has  caused  the  record  be- 
low to  be  removed  to  this  court,  and  now  submits  for  its  consid- 
eration and  decision,  numerous  questions  arising  in  the  proceed- 
ings during  the  trial,  all  of  which  we  propose  to  discuss,  though 
not  exactly  in  the  order  in  which  they  have  been  presented  in 
the  pleadings  and  the  argument. 

It  is  alleged  that  the  court  below  erred:  1.  In  holding  that, 
on  an  appeal  from  an  order  of  the  court  of  ordinary  establish- 
ing a  will,  the  burden  of  proof  rests  upon  the  executor,  who  is 
therefore  entitled  to  go  forward  on  the  trial  and  open  and  dose 
the  argument. 
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2.  In  ezdudiiig  the  opinion  or  belief  of  numerous  witnesses 
in  behalf  of  the  caveators,  and  among  the  rest  a  physician  and 
a  lawyer,  notwithstanding  it  appeared  that  they  had  oppor- 
tunities of  knowing  and  observing  the  state  and  condition  of 
the  testator's  mind,  and  their  opinion  or  belief  was  accompanied 
by  particular  facts,  to  which  they  severally  deposed,  as  the 
reason  or  foundation  thereof. 

After  the  testimony  and  argument  had  closed,  the  presiding 
judge  delivered  a  long  and  lucid  charge  to  the  jury,  in  which 
the  law  relative  to  the  capacity  to  make  a  will,  and  the  employ- 
ment of  fraud  and  undue  influence  in  obtaining  it,  were  fully 
discussed,  and  various  items  of  which  are  excepted  to  by  coun- 
sel for  the  objectors. 

It  is  contended  that  the  court  erred:  1.  In  assuming  that  the 
subscribing  witnesses  to  the  will  had  proven  the  three  facts 
neoessaiy  to  its  validiiy,  namely:  capacity,  execution,  and  voli- 
tion. 

2.  In  misstating  to  the  jury  that  Thomas  T.  House,  one  of 
the  subscribing  witnesses  to  the  will,  testified  that  he  under- 
stood all  that  the  testator  said,  and  that  therefore  he  was  to  be 
believed  in  preference  to  John  B.  Anderson  and  Blount  C. 
Ferrell,  the  other  subscribing  witnesses,  as  to  the  execution  of 
the  paper;  no  such  fact  as  the  one  here  assumed  appearing  by 
the  evidence. 

8.  In  instructing  the  jury  that  a  will,  made  through  the  me- 
dium of  an  interpreter,  might  be  established  without  the  oath 
of  the  interpreter. 

4.  In  applying  the  rule  which  discriminates  in  favor  of  afiSrm- 
ative  over  negative  testimony  to  the  facts  of  this  case. 

6.  In  affixing  a  legal  discredit  on  the  evidence  of  relatives,  as 
such. 

6.  In  expressing  great  doubt  as  to  the  competency  of  certain 
testimony  which  had  been  admitted  before  the  jury. 

I  have  endeavored,  in  this  analysis  of  the  case,  to  condense 
a&d  simplify  it  as  much  as  possible. 

The  real  question  to  be  decided  in  both  courts  in  this  case 
was,  whether  there  was  a  valid  will.  The  executor  and  those 
who  claim  under  it  hold  the  affirmative.  They  must  not  only 
prove,  therefore,  that  the  instrument  purporting  to  be  a  testa- 
mentary paper,  was  formally  executed,  but,  also,  that  the  tes- 
tator was  of  sound  and  disposing  mind  and  memory.  The 
necessity  for  this  proof  imposes  the  burden  on  the  propounder, 
to  begin  and  dose;  and  when  the  case  is  carried  up  to  the  su« 
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perior  court  by  appeal,  it  is  to  be  proceeded  with  in  the  same 
manner  as  though  it  had  been  brought  there  directly,  without 
haTing  been  before  any  inferior  tribunal.  The  executor  and 
those  who  claim  under  the  will,  are  as  much  bound  to  establish 
it  in  the  superior  court,  after  the  appeal,  as  they  were  before 
the  appeal,  in  the  court  of  ordinary.  In  both  they  take  the 
affirmative.  The  onus  prohandi  consequently  rests  upon  them, 
and  they  are  to  go  forward  in  discharging  that  burden:  Hodges 
▼.  Holder,  S  Camp.  366;  Jackson  y.  Hesketh,  2  Stark.  618;  Phelps 
et  al,  V.  Hartwell  et  aL,  1  Mass.  71;  Buckminster  v.  Perry ^  4  Id. 
693;  Brooks  v.  BarreU,  7  Pick.  94;  Ware  v.  Ware,  8  Greenl. 
42.  And  this  was  the  rule  of  the  Boman  law — ei  incumbU  prO' 
baiio,  que  dicU^  non  que  negai. 

Whether  the  ruling  of  the  court  was  correct  in  refusing  to 
permit  the  witnesses,  other  than  the  subscribing  witnesses  to  the 
will,  to  give  their  opinion  as  to  the  sanity  of  the  testator,  is  a 
question  involving  considerations  and  consequences-  of  much 
delicacy  and  importance.  I  have  looked  with  much  anxiety  into 
all  of  the  adjudicated  cases  within  my  reach  upon  this  point, 
and  the  result  of  this  examination  is  not  very  satisfactory.  It 
seems  to  be  settled,  that  physicians  are  allowed  to  give  their 
opinion  merely  as  to  the  sanity  of  the  testator,  from  tiie  symp- 
toms and  circumstances  which  come  within  their  own  observa- 
tion, or  as  testified  to  by  others:  Hathom  et  al.  v.  King,  8  Mass. 
371  [5  Am.  Dec.  106];  Lessee  of  Hoge  v.  Fisher  et  al,,  \  Pet. 
C.  C.  163.  ''If  the  physician  who  saw  him,  and  who  has 
given  testimony  respecting  his  situation,  had  had  an  opportu- 
nity to  examine  his  case  and  to  form  a  deliberate  opinion  upon 
it,  that  opinion,  pronotmced  by  a  man  of  his  acknowledged  pro- 
fessional talents,  would  have  been  almost  conclusive  upon  this 
point."  By  Judge  Washington.  Again,  "mere  opinions," 
says  Judge  Washington,  ''  of  witnesses  as  to  mental  capacity, 
are  entitled  to  little  or  no  regard,  unless  supported  by  good 
reasons,  founded  on  facts  which  warrant  them.  To  this,  as  a 
general  rule,*  the  opinions  of  medical  men  may  be  considered 
as  an  exception:"  Harrison  v.  Bowan,  3  Wash.  G.  C.  687. 

The  subscribing  witnesses  to  the  vnll  may  likewise  tesidfy 
as  to  the  opinion  they  formed  of  the  testator's  mind  at  the  time 
of  executing  the  will,  the  law  placing  them  around  the  testator 
to  try,  judge,  and  determine  whether  he  is  compos  to  execute  it: 
Heyward  v.  Hazard,  1  Bay,  336;  Powell  on  Devises,  69,  71; 
Pode  et  al.  v.  Bichardson,  3  Mass.  330. 

But  the  opinions  of  witnesses,  other  than  physioiaQS  and 
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the  subscribing  witnesses  to  the  will,  considered  merely  as 
opinions,  are  not  evidence:  Doe  t.  Beagan,  5  Blackf.  217  [33 
Am.  Dec.  466];  Clark  v.  The  State,  12  Ohio,  483  [40  Am.  Dec. 
481];  Needham  t.  Ide,  6  Pick.  510.  This  latter  proposition, 
although  sustained  by  the  current  of  authorities,  has  not  com- 
manded universal  acquiescence;  and  the  distinction  between 
subscribing  witnesses  and  any  others  who  may  happen  to  be 
present,  is  certainly  not  very  obvious.  The  latter  are  more 
likely  to  be  free  from  bias,  which  naturally  will  influence  the 
former  to  support  their  attestation.  It  would  seem,  there- 
fore, ccBieris  paritma,  that  the  testimony  of  other  witnesses 
should  have  more  weight  on  account  of  their  being  more  in- 
different: Tide  Dickinson  v.  Barber,  9  Mass.  227  [6  Am.  Dec. 
68];  McKeev.  Nelson,  4  Cow.  355  [15  Am.  Dec.  384];  1  Phil. 
275. 

This  subject  has  been  frequently  before  the  courts,  but  nowhere, 
perhaps,  so  thoroughly,  ably,  and  philosophically  handled, 
as  by  the  late  Judge  Oaston  in  Clary  v.  Clary,  2  Ired.  L.  78. 
'*  The  first  opinion  in  the  court  below,''  says  the  judge,  "  to 
which  exception  has  been  taken,  is  the  rejection  as  evidence  of 
the  last  clause  of  the  deposition  of  John  Beard,  wherein  the 
deponent  stated  *  that  he  was  impressed  with  the  belief  that,  as 
to  her  mental  faculties,  Mary  Clary  was  in  the  state  called 
childish.'  To  understand  the  import  of  this  part  of  the  depo- 
sition, it  must  be  taken  in  connection  with  what  precedes  it. 
The  substance  of  the  entire  deposition  is,  that  the  witness  had 
no  acquaintance  with  Maiy  Clary,  other  than  such  as  resulted 
from  one  occurrence;  that  about  the  year  1826,  eleven  years 
before  the  execution  of  the  deed  in  dispute,  he  visited  her  at 
Daniel  Clary's  house,  in  consequence  of  a  message  from  said 
Daniel,  and  for  the  purpose  of  vmting  her  vrill;  that  he  received 
her  directions  with  I'espect  to  the  disposition  of  her  property, 
and  VTTote  the  will  according  to  these  directions;  that  he  did  not 
attest  the  will,  but  left  it  to  be  attested  by  others;  that  at  this 
time  she  appeared  to  him  to  be  in  good  health,  but  he  thought 
her  intellect  in  the  state  they  usually  term  childish.  The  ob- 
jection to  the  rejected  part  of  the  deposition  vms,  that  it  gives 
the  opinion  of  the  witness  upon  the  state  of  Mary  Clary's 
mind. 

"  It  is  certainly  the  general  rule  that  witnesses  shall  be  exam- 
ined as  to  facts  whereof  they  have  personal  knowledge,  and  not 
as  to  those  in  regard  to  which  they  have  no  personal  knowledge, 
but  have  only  formed  an  opinion  or  belief.     But  this  rule  neo< 
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essaiilj  admits  of  exceptions.  There  are  facta  which,  from 
their  nature,  exclude  all  positive  proof,  because  they  are  imper- 
ceptible to  the  senses,  and  of  these  no  proof  can  be  had  except 
such  as  is  mediate  or  direct.  No  man  can  testify,  as  of  a  fact 
within  his  knowledge,  of  the  sanity  or  insanity  of  another* 
Such  a  question,  when  it  arises,  must  be  determined  by  other 
than  direct  proof.  «  The  precise  inquiry  then  is.  Must  the  evi- 
dence be  restricted  to  the  proof  of  other  facts,  coming  within 
the  knowledge  of  the  witnesses,  and  from  which  the  jury  may 
draw  an  inference  of  sanity  or  insanity,  or  may  the  judgment 
and  belief  of  the  witnesses,  founded  on  opportunities  of  per- 
sonal observation,  be  also  laid  before  the  jury  to  aid  them  in 
forming  a  correct  conclusion  ?  We  are  not  aware  of  any  direct 
and  authoritative  decision  which  supersedes  the  necessity  of  re- 
curring to  general  principles  and  legal  analogies  to  ascertain 
what  is  right. 

''In  the  first  place,  it  seems  to  us  that  the  restriction  of  the 
evidence  to  a  simple  narration  of  facts  having,  or  supposed  to 
have,  a  bearing  on  the  question  of  capacity,  would,  if  practi- 
cable, shut  out  the  ordinary  means  of  obtaining  truth,  and  if 
freed  from  this  objection,  can  not,  in  practice,  be  effectually 
enforced.  The  sanity  or  insanity  of  an  individual  may  be  mair 
ter  notorious  and  without  doubt  in  a  neighborhood,  yet  few,  if 
any,  of  the  neighbors  may  be  able  to  lay  before  the  jury  dis- 
tinct facts  that  would  enable  them  to  pronounce  a  decision 
thereon  with  reasonable  assurance  of  its  truth.  If  the  witness 
may  be  permitted  to  state  that  he  has  known  the  individual  for 
many  years;  has  repeatedly  conversed  with  him,  and  heard 
others  converse  with  him;  that  the  witness  had  noticed  that  in 
these  conversations  he  was  incoherent  and  silly;  that  in  his 
habits  he  was  occasionally  highly  pleased  and  greatly  vexed 
without  a  cause;  and  that  in  his  conduct  he  was  wild,  irrational, 
extravagant,  and  crazy;  what  would  this  be  but  to  declare  the 
judgment  or  opinion  of  the  witness  of  what  is  incoherent  or 
foolish  in  conversation;  what  reasonable  cause  of  pleasure  o/ 
resentment;  and  what  the  indicia  of  sound  or  disordered  intel- 
lect ?  If  he  may  not  testify,  but  must  give  the  supposed  silly 
or  incoherent  language — state  the  degrees  and  all  the  accom- 
panying circumstances  of  highly  excited  emotion,  and  specific- 
ally set  forth  the  freaks  or  acts  regarded  as  irrational — ^and  this 
without  the  least  intimation  of  any  opinion  which  he  has  formed 
of  their  character — ^where  are  such  witnesses  to  be  found  ?  Can 
it  be  supposed  that  those  not  having  a  special  interest  in  the 
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subject,  shall  have  so  charged  their  memories  with  those  mat- 
ters, as  distinct,  independent  facts,  as  to  be  able  to  present  them 
in  their  entirety  and  simplicity  to  the  jury?  Or  if  such  a  wit- 
ness be  found,  can  he  conceal  from  the  jury  the  impression  which 
has  been  made  on  his  own  mind?  And  when  this  is  collected, 
can  it  be  doubted  but  that  his  judgment  has  been  influenced  by 
many,  very  many  circumstances  which  he  has  not  communicated, 
which  he  can  not  communicate,  and  of  which  he  is  himself  not 
aware? 

''  We  also  think  that  there  is  an  analogy  in  the  investigation 
of  questions  of  this  kind,  and  in  the  investigation  of  other 
questions,  wherein  positive  and  direct  evidence  is  unattainable, 
and  in  which  the  rule  of  evidence  is  well  established.  Of  this 
kind  are  questions  of  personal  identity  and  handwriting.  Mere 
opinions,  as  such,  are  not  admissible;  but  where  it  is  shown 
that  the  witness  has  had  an  opportunity  of  observing  the  char- 
acter of  the  person,  or  the  handwriting  which  is  sought  to  be 
identified,  then  his  judgment  or  belief,  framed  upon  such 
observation,  is  evidence  for  the  consideration  of  the  jury;  and 
it  is  for  them  to  give  to  this  evidence  that  weight  which  the 
intelligence  of  the  witness,  his  means  of  observation,  and  all 
the  other  circumstances  attending  his  testimony,  may,  in  their 
judgment,  deserve.  And  why  is  this,  but  because  it  is  impossi- 
ble for  the  witness  to  specify  and  detail  to  the  jury  all  the 
minute  circumstances  by  which  his  own  judgment  was  deter- 
mined, so  as  to  enable  them,  by  inference  from  these,  to  form 
their  judgment  thereon.  And  so  it  is  in  regard  to  questions 
respecting  the  temper  in  which  words  have  been  spoken  or  acts 
done.  Were  they  said  or  done  kindly  or  rudely,  in  good 
humor  or  in  anger,  in  jest  or  in  earnest?  What  answer  can  be 
given  to  these  inquiries  if  the  observer  is  not  permitted  to  state 
his  impression  or  belief?  Must  a  fac-simile  be  attempted,  so  as 
to  bring  before  the  jury  the  very  tone,  look,  gesture,  and  man- 
ner, and  let  them  collect  thereupon  the  disposition  of  the 
speaker  or  agent? 

"  In  the  ecclesiastical  courts,  where  questions  of  sanity  and 
insanity  in  cases  of  wills  are  of  frequent  occurrence,  the  prac- 
tice is  to  interpose  allegations,  and  admit  these  allegations  to 
proof,  that  the  general  appearance,  manncors,  conduct,  and  de- 
portment of  the  testator  denoted  unsound  intellect;  that  he 
was  treated  and  regarded  by  his  friends  and  acquaintances  as  one 
not  in  his  right  senses;  and,  on  the  other  hand,  to  receive  pleas, 
and  consequently  proofs,  that  he  was  regarded  by  his  friends 
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and  acquaintances  as  sane;  that  lie  i¥as  engaged  in  acts  of 
business,  which  he  conducted  without  suspicion  of  unsound- 
ness,  and  that  his  general  deportment  was  rational  and  proper: 
See  Wheeler  and  BcUsford  t.  Alderson,  3  Hag.  Ec.  574.  In 
this  case  it  was  stated  by  Sir  John  Nicholl,  in  pronouncing  his 
judgment,  '  there  is  a  cloud  of  witnesses  who  gave  unhesitating 
opinions  that  the  deceased  was  mad.'  He  declared,  indeed, 
upon  a  consideration  of  all  the  circumstances  of  the  case,  *  their 
opinions  are  of  little  weight,'  but  he  did  not  reject  them  as 
inadmissible,  nor  remark  upon  them  as  contrary  to  the  course 
of  the  court.  See  also  the  testimony  received  in  the  case  of 
Eagleton  and  Coventry  t.  Kingston^  8  Yes.  449. 

"  It  is  a  well-known  exception  to  the  general  rule  requiring 
witnesses  to  testify  facts  and  not  opinions,  that  in  matters  in- 
Tolving  questions  of  science,  art,  trade,  or  the  like,  persons  of 
skill  may  speak  not  only  to  facts,  but  give  their  opinions  in  evi- 
dence. It  is  insisted  that,  by  the  terms  of  this  exception,  per- 
sons not  claiming  to  possess  peculiar  skill,  and  all  persons  upon 
matters  not  requiring  peculiar  skill,  are  excluded  from  giving 
opinipns.  Certainly  the  testimony  rejected  in  this  case  can  not 
claim  to  be  admitted  under  this  exception,  and  as  we  under- 
stand the  exception,  it  does  exclude  mere  opinion  in  all  cases 
other  than  those  which  are  embraced  within  it.  Professional 
men  are  permitted  to  testify  to  the  principles  and  rules  of  the 
science,  art,  or  employment  in  which  they  are  especially  skilled, 
as  general  practical  truths  or  facts  ascertained  by  long  study 
and  experience,  and  also  may  pronounce  their  opinion  as  to  the 
application  of  these  general  facts,  to  the  special  circumstances 
of  the  matter  under  investigation,  whether  these  circumstances 
have  fallen  under  their  own  observation,  or  have  been  given  in 
evidence  by  others. 

''  The  jury  being  drawn  from  the  body  of  their  fellow-citizenSi 
are  presumed  to  have  the  intelligence  which  belongs  to  men  of 
good  sense,  but  are  not  supposed  to  possess  professional  skilly 
and  therefore,  in  matters  requiring  the  exercise  of  this  skill, 
are  permitted  to  obtain  what  is  needed  from  those  who  have 
it,  and  who  are  sworn  to  communicate  it  fairly.  Thus,  ship- 
masters have  been  allowed  to  state  their  opinions  on  the  sea- 
worthiness of  a  ship,  from  a  survey  which  has  been  taken  by 
others;  physicians  to  pronounce  upon  the  effect  of  a  wound, 
which  they  have  not  seen;  and  painters  and  statuaries  to  give 
their  opinion  whether  a  painting  or  statue  be  an  original  or  copy, 
although  they  have  no  knowledge  by  whom  it  was  made.     This 
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is  mere  opinion,  although  the  opinion  of  skillful  men.  This, 
none  but  professional  men  are  allowed  to  give,  in  matters  in- 
'volving  peculiar  skill,  and  none  whatever  are  allowed  to  give  in 
matters  not  involving  skill;  because,  with  this  exception,  the 
juiy  are  equally  competent  to  form  an  opinion  as  the  witnesses, 
and  with  this  exception,  their  judgment  ought  to  be  foimded  on 
their  own  unbiased  opinion.  But  judgment  founded  on  actual 
observation  of  the  capacity,  disposition,  temper,  character,  pe^ 
<suliarities  of  habit,  form,  features,  or  handwriting  of  others,  is 
more  than  mere  opinion.  It  approaches  to  knowledge,  and  is 
knowledge,  so  far  as  the  imperfection  of  human  nature  will  per- 
mit knowledge  of  these  things  to  be  acquired,  and  the  result 
thus  acquired  should  be  communicated  to  the  jury,  because  they 
have  not  had  the  opportunities  of  personal  observation,  and  be- 
cause in  no  other  way  can  they  effectually  have  the  benefit  of 
the  knowledge  gained  by  the  observations  of  others. 

'*  It  has  also  been  insisted,  that  there  is  a  difference  between 
the  attesting  witnesses  to  an  instrument  and  other  witnesses,  as 
to  their  competency  to  express  an  opinion  upon  the  capacity  of 
the  maker.  Wherever  such  a  difference  has  been  intimated,  it 
seems  confined  to  cases  of  wills,  in  which  it  is  said,  '  the  testa- 
tor is  intrusted  to  the  care  of  the  subscribing  witnesses;  that  it 
is  their  business  to  inspect  and  judge  of  the  testator's  sanily 
before  they  attest;  that  in  other  cases  witnesses  are  passive,  here 
they  are  active  and  principal  parties  to  the  transaction.'  Now 
we  can  readily  conceive  why,  prima  facie,  it  shall  be  presumed^ 
that  witnesses  thus  engaged,  are  more  observant  than  others  on 
whom  the  duty  of  observation  has  not  been  thrown,  and  also 
the  propriety  of  the  rule  which  obtains  on  the  trial  of  an  issue 
of  devisami  vel  non,  that  all  the  attesting  witnesses,  if  to  be  had, 
shall  be  produced  and  examined  before  the  jury.  But  we  do 
not  see  (and  without  sufficient  reason  or  clear  authority  for 
such  a  distinction,  we  can  not  admit  it),  why  the  judgment  of 
any  witness,  actually  founded  upon  such  observation,  shall  not 
be  received  in  evidence.  It  is  conceded  that  the  attesting  wit- 
nesses may  express  an  opinion  upon  the  testator's  capacity,  be- 
cause as  the  law  has  made  it  their  duty  to  inspect  the  testator's 
capacity,  the  law  presumes  that  they  did  observe  and  judge  it. 
If  observation  presumed,  be  a  sufficient  ground  for  receiving  in 
evidence  the  judgment  of  witnesses  supposed  to  be  thereupon 
formed,  it  is  not  readily  conceivable  that  actual  observation  is 
an  insufficient  ground  to  warrant  respect  for  the  judgment  of  a 
witness  in  fact,  formed  upon  it. 

Ax.  Dio.  Vol.  It— 9a 
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**  It  has  been  also  objected,  that  the  wiiness  whose  belief  or 
opinion  of  mental  capacity  was  in  this  case  rejected,  had  not  the 
means  of  forming  such  a  judgment  thereon  as  was  proper  to  be 
submitted  to  the  jury.  Unquestionablj,  before  a  witness  can  be 
received  to  testify  .as  to  the  fact  of  capacity,  it  must  appear  that 
he  had  an  adequate  opportuniiy  of  observing  and  judging  of 
capacity.  But  so  different  are  the  powers  and  habits  of  observa- 
tion in  different  persons,  that  no  general  rule  can  be  laid  down 
as  to  what  shall  be  deemed  a  sufficient  opportunity  of  observa- 
tion, other  than  that  it  has  in  fact  enabled  the  observer  to  form 
a  belief  or  judgment  thereupon.  So  it  is  in  the  analogous  case 
of  handwritings.  If  the  witness  declares  that  he  has  seen  the 
party  write,  whether  it  has  been  only  once  or  a  thousand  times, 
this  is  enough  to  introduce  the  inquiry,  whether  he  believes  the 
papers  produced  to  be  the  party's  handwriting.  His  belief  is 
evidence,  the  weight  of  which  nnust  depend  upon  a  considera- 
tion of  all  the  circumstances  under  which  it  was  formed.  It 
may  be  that  the  judgment  of  the  witness  in  this  case,  founded 
solely  upon  the  occurrences  in  a  single  interview,  and  of  which, 
notwithstanding  the  general  impressions  thereby  created,  he 
remembers  no  distinct,  marked  act  of  childishness  or  folly, 
would  have  weighed  little  with  the  juiy  in  determining  the 
matter  in  controversy.  But  if  belief  of  capacity,  founded  on 
personal  observation,  be  evidence,  and  we  think  it  is,  it  is  ad- 
missible, whether  the  opportuniiy  for  observation  has  been  fre- 
quent or  rare.  Whatever  might  be  the  weight«of  the  rejected 
testimony,  we  hold  that  the  plaintiffs  had  a  right  to  insist  on  its 
being  placed  in  the  scales  of  evidence,  and  that  there  was  error 
in  the  opinion  which  rejected  it." 

This  extract,  we  are  sensible,  has  been  extended  to  an  unusual 
length,but  it  is  a  just  tribute  to  its  intrinsic  worth,  as  well  as  to 
the  high  standing  of  its  author,  who,  though  dead,  still  speaks 
and  will  long  continue  to  speak  to  the  legal  world,  as  one  hav- 
in{]^  authority.  Besides,  we  feel  unusually  solicitous  perhaps,  to 
assign  reasons  for  our  judgment  upon  all  the  interesting  ques- 
tions involved  in  this  issue,  which  will  give  satisfaction  to 
the  parties  and  to  the  profession,  in  a  cause,  in  many  of  its 
features  at  least  until  now,  new  in  this  court.  In  Morse  v. 
Crawford,  17  Vt.  499  [44  Am.  Dec.  349],  Judge  Bennett  says, 
*'  the  law  is  well  settled,  and  especially  in  this  state,  that  a 
witness  who  is  not  a  professional  man,  may  give  his  opinion 
in  evidence,  in  connection  with  the  facts  upon  which  it  is 
founded,  and  as  derived  from  them,  though  he  could  not  be 
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allowed  to  give  his  opinion,  founded  upon  facts  proved  by  other 
witnesses." 

So  also  in  Lester  v.  Tke  Ibum  of  Piitsford,  7  Vt.  158,  the  su- 
preme court  of  Vermont  say:  "Testimony  of  opinion  may  be 
given,  where  from  the  general  and  indefinite  nature  of  the  in- 
quiry, it  is  not  susceptible  of  direct  proof.  Thus,  upon  a  ques- 
tion of  insanity,  witnesses  not  professional  men  may  be  permit- 
ted to  give  their  opinion  in  connection  with  the  facts  observed 
by  them.  But  this  evidence  is  always  confined  to  those  who 
have  observed  the  facts,  and  is  never  permitted  where  the  opin- 
ion of  the  witness  is  derived  from  the  representation  of  others. 
Upon  a  question  of  insanity,  for  instance,  witnesses  who  have 
observed  the  conduct  of  the  patient,  and  been  acquainted  with 
his  conversation,  may  testify  to  his  acts  and  sayings,  and  give 
the  result  of  the  observation."  In  Rambler  and  another  v.  nyon 
and  others,  7  Serg.  &  B.  90  [10  Am.  Dec.  444],  the  will  of  Mi- 
chael Bambler  was  impeached  on  the  ground  of  imbecility  of 
mind  of  the  testator,  from  his  childhood  to  the  hour  of  his 
death.  The  execution  of  the  will  was  duly  proved  by  the  sub- 
scribing witnesses,  who  likewise  attested  the  capacity  of  the 
testator — that  he  was  of  sound  and  disposing  mind  and  mem- 
ory. Witnesses  were  offered  to  prove  certain  facts  tending  to 
show  an  extraordinary  dullness  of  understanding,  followed  up^ 
by  the  opinion  of  the  witnesses  as  founded  on  the  facts,  who* 
had  known  Bambler  intimately  from  his  childhood  to  his  grave, 
that  he  was  incapable,  from  defect  of  understanding,  to  make  a^ 
will.  All  this  evidence  was  objected  to,  and  the  objections  over- 
ruled and  the  evidence  admitted.  "  I  am  at  a  loss,"  says  Judge 
Duncan,  ''  to  perceive  any  plausible  reason  to  support  this  ob- 
jection. I  know  not  how,  otherwise,  the  alleged  imbecility  of 
mind  could  be  proved  than  by  the  evidence  of  those  who  grew 
up  with  him,  who  marked  his  conduct  in  infancy,  in  the  prime 
of  life,  and  in  his  decline.  The  opinion  of  witnesses,  without 
stating  the  ground  of  such  opinion,  ought  not  to  be  received ; 
but  when  they  state  facts  indicative  of  want  of  common  in- 
teUect,  their  opinion  is  always  received.  The  weight  it  ought 
to  have  will  depend  on  the  solidity  of  the  reasons  assigned  for 
the  opinion,  and  the  intelligence  of  the  witness.  To  confine 
the  proof  to  the  subscribing  witnesses  to  the  will,  in  such  a  case, 
would  be  absurd.  The  friends  who  visit  him,  the  physician  who 
attends  him,  have  equal,  if  not  superior,  means  of  information 
to  the  witnesses  who  may  be  called  on  to  attest  the  publication. 
Tlie  will  of  any  man  would  depend  too  much  on  the  subscrib- 
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ing  wiinesseSy  if  no  others  were  deemed  oompetent  to  testify  as 
to  the  sanity  of  the  testator.  The  most  spurious  instrument 
would  be  imposed  upon  the  heir,  or  the  devisee  might  be  deprived 
of  the  estate  devised,  by  a  conspiracy  of  the  subscribing  fi- 
nesses. Such  conspiracy  is  not  without  a  precedent  in  law: 
Lowe  V.  JoUiffe,  1  W.  Bl.  865.  Five  subscribing  witnesses  to  a 
will  and  a  codicil,  and  a  dozen  of  servants  of  the  testator, 
unanimously  swore  him  to  be  incapable  of  making  a  will.  To 
encounter  this  evidence,  several  of  his  friends,  who  had  fre- 
quently conversed  with  him  during  a  period  of  four  years, 
deposed  to  his  entire  sanity  and  more  than  ordinary  intellectual 
vigor.  The  will  was  established  and  the  testamentary  wit- 
nesses convicted  of  perjury.  This  evidence  was  properly  re- 
ceived." In  Gibson  v.  Gibson,  9  Yerg.  829,  the  supreme  court 
of  Tennessee  emphatically  ask,  *'How  can  a  witness  describe 
the  dissociated  and  flighty  conversation  of  a  lunatic,  the  fear, 
the  horror,  the  frenzy  of  his  eye?  How  commimicate  the 
influences  which  mind  practices  upon  mind,  if  he  must  not 
speak  of  inferences,  impressions,  or  conclusions?" 

There  is  good  reason,  perhaps,  why  mere  opinions  should  not 
generally  be  relied  on  as  testimony.  For  even  where  witnesses 
are  upright  and  honest,  their  belief  is  apt  to  be  more  or  less 
warped  by  their  partiality  or  prejudice,  for  or  against  the 
parties.  It  is  easy  to  reason  ourselves  into  a  belief  of  the  exist- 
ence of  that  which  we  desire  to  be  true;  whereas,  the  foots 
4«stified  to,  and  from  which  the  witness  deduces  his  conclusions, 
might  produce  a  very  different  impression  on  the  minds  of 
others.  But  the  witnesses  having  stated  the  appearance,  con- 
duct, conversation,  and  other  particular  facts  from  which  the 
state  of  the  testator's  mind  may  be  inferred,  they  are  always  at 
liberty  to  state  their  inference,  conclusion,  or  opinion,  as  the 
result  of  these  facts. 

Had  the  court  admitted  the  testimony,  at  the  same  time  in- 
structing the  jury  that  the  facts  and  circumstances,  and  not 
the  opinions  of  the  witnesses  as  to  the  soundness  of  Potts' 
mind,  or  his  capacity  to  make  a  will,  was  the  primary  evidence 
upon  which  they  must  rely  in  making  up  their  verdict,  there 
might  not  have  been  just  cause  of  complaint.  But  the  wit- 
nesses on  the  part  of  the  caveators  were  not  permitted  to  testify 
at  all  as  to  their  opinion  or  belief.  I  have  scrutinized  closely 
the  voluminous  testimony  adduced  on  the  trial,  and  find  that  in 
every  instance  the  facts  only  testified  to  by  the  witnesses,  were 
allowed  to  go  before  the  jury,  while  the  inferences  derived  from 
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these  facts  were  carefully  excluded.  It  is  not  my  business  to 
say  what  weight  this  portion  of  the  evidence  ought  to  have;  it 
is  sufficient  at  present  to  say  it  ought  to  have  been  received. 
Mutilated  as  it  was,  its  force  and  effect  must  have  been  greatly 
weakened.  In  addition  to  the  general  objection  to  the  charge 
as  to  capacity  and  undue  influence,  the  consideration  of  which 
we  shall  reserve  to  the  close  of  this  opinion,  several  specific 
grounds  of  error  are  assigned,  i.  e.,  that  the  court  erred — 

1.  In  assuming  that  not  only  the  execution  of  the  vnll  was 
shown  by  the  subscribing  witnesses,  but  likewise  the  capaciiy 
of  the  testator  and  the  freedom  of  his  volition. 

A  judge,  in  the  faithful  discharge  of  his  duty,  may,  at  any 
stage  of  the  trial,  comment  upon  the  evidence,  taking  care  that, 
in  so  doing,  he  does  not  encroach  upon  the  province  of  the  jury 
in  the  decision  of  the  facts  as  they  may  think  proper,  in  view  of 
the  evidence  which  they  are  to  weigh.  The  duty  of  a  nisi  prius 
judge,  in  this  as  in  many  other  respects,  is  most  harassing  and 
laborious,  and  the  manner  in  which  it  is  performed,  in  mere 
matters  of  discretion,  should  not  be  subjected  to  the  same  criti- 
cal  revision  as  dry  questions  of  law  usually  are,  Still,  if  the 
judge  feels  it  to  be  his  duty  to  intimate  his  opinion,  that  a  certain 
fact  is  or  is  not  sufficiently  proven,  it  would  be  better  always  to 
instruct  the  jury,  at  the  same  time,  to  consider  the  evidence  and 
to  decide  as  they  shall  find  the  truth  to  be.  In  Solarte  v.  MeU 
mile,  7  Bam.  &  Cress.  430,  the  court,  it  is  true,  refused  to  grant 
a  new  trial  on'  account  of  misdirection;  yet.  Lord  Tenterden, 
0.  J.,  said,  ''We  are  all,  however,  agreed  t]iat,  notwithstand- 
ing I  did  intimate  to  the  jury  my  opinion  upon  the  subject, 
yet,  as  I  left  it  to  them  to  exercise  their  own  discretion,  and  to 
draw  their  own  conclusion  from  the  evidence,  we  ought  not  to 
disturb  the  verdict."  So,  in  Gardner  v.  Picket,  19  Wend.  186, 
Cowen,  J.,  said:  **  The  judge's  ch?jge  that  there  was  not  suffi* 
cient  proof  to  show  any  assignment  of  the  judgment  to  Wood, 
was  a  mere  expression  of  opinion,  which  he  still  left  to  the  jury. 
He  had  a  right  to  give  such  an  opinion,  especially  with  such  a 
qualification."  When  we  look  to  the  charge  which  was  objected 
to,  we  find  that  the  presiding  judge  expressly  submitted  the 
question  to  the  jury  about  which  he  expressed  his  opinion, 
and  instructed  them  to  consider  the  whole  evidence  in  relation 
to  it  and  decide  as  they  should  find. 

The  legislature  of  North  Carolina  have  passed  a  statute  which 
requires  the  judge  **  to  state,  in  a  full  and  correct  manner,  the 
facts  given  in  evidence,  and  to  declare  and  explain  the  law 
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ariaing  thereon,"  at  the  same  tune  forbidding  him  "  to  give  an 
opinion  whether  a  fact  is  fully  or  sufficiently  proved — such  mat- 
ter being  the  true  office  and  province  of  the  jury." 

It  is  not  my  purpose  to  discuss  the  wisdom  and  expediency 
of  such  a  law.  It  is  based  upon  the  presumption  that  the 
declaration  of  the  judge's  opinion  on  the  proof  of  facts,  in 
ever)'  case,  encroaches  on  the  proper  functions  of  the  jury,  and 
that  in  every  case  it  imparts  a  bias  to  the  judgment  of  the  jury, 
which  they  are  disposed  to  receive  with  confidence  and  seldom 
make  an  effort  to  resist.  I  would  take  the  liberty  of  suggesting, 
however,  that  the  general  diffusion  of  knowledge  and  education 
among  the  people  of  this  country,  much  better  fits  them  for 
weighing  and  comparing  the  evidence,  than  in  any  other  nation 
or  age  since  the  institution  of  trial  by  jury. 

2.  It  is  complained  that  the  court  misstated  to  the  jury  that 
Thomas  T.  House,  one  of  the  subscribing  witnesses  to  the  will, 
*'  testified  that  he  understood  all  the  testator  said,"  and  that 
therefore  he  was  to  be  believed  in  preference  to  John  R.  Ander- 
son and  Blount  G.  Ferrell,  the  other  two  subscribing  witnesses, 
as  to  the  execution  of  the  paper.  It  is  possible  that  this  witness 
did  so  testify,  inasmuch  as  the  fact  is  twice  stated  by  the  pre- 
siding judge.  If  it  be  so,  however,  then  the  record  before  us 
does  not  contain  a  true  narrative  of  what  transpired  on  the 
trial.  Strictly,  perhaps,  no  misstatement  of  the  court  on  a 
matter  of  fact,  unlcBS  the  comment  of  the  judge  involved  an 
opinion  or  direction  in  matter  of  law,  would  of  itself  constitute 
a  sufficient  ground  for  a  new  trial.  It  may,  however,  when  con- 
nected with  other  irregularities  in  the  proceedings  below,  be 
relied  on  in  the  bill  of  exceptions. 

3.  Another  objection  is,  that  the  court  instructed  the  jury 
that  a  will  made  through  the  medium  of  an  interpreter,  might 
be  established  without  the  oath  of  the  interpreter.  After  scan- 
ning the  charge  carefully,  I  am  constrained  to  infer  that  such 
was  the  direction  given.  The  presiding  judge  offered  the  fol- 
lowing illustration:  **  I  will  analogize  this  case  to  that  of  a  for- 
eigner. I  will  suppose  a  German  in  our  place,  who  can  not 
speak  English  and  who  wishes  to  make  a  vnll.  We  have  a 
citizen,  Mr.  Kener,  who  speaks  both  languages.  It  would  be 
perfectly  competent  for  this  foreigner  to  convey  his  wishes  to 
the  scrivener  and  the  witnesses  to  the  will,  through  the  medium 
of  Mr.  Eener  as  interpreter,  although  Mr.  Kener  himself  should 
not  become  a  witness  to  the  will,  nor  be  called  to  testify,  on  ad* 
mitting  it  to  probate." 
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I  am  compelled  in  candor  to  confess,  that  so  far  as  my  inves- 
tigation has  5one,  there  is  a  great  dearth  of  authority  upon  this 
particular  point;  and  I  am  the  more  astonished  that  it  should  be 
so,  as  the  case  must  hare  been  one  of  frequent  occurrence. 
Beason  would  seem,  however,  to  dictate  that  where  there  is  no 
other  medium  of  communication  between  the  writer  of  a  will 
and  the  testator,  except  the  interpreter,  that  either  at  the  time, 
or  subsequently,  he  must  be  sworn,  before  the  will  could  be  es* 
tablished.  I  find  this  dictum  in  Bacon's  Abridgment:  *'Soii 
he  that  writes  the  will  can  not  hear  the  party  speak,  and  another 
that  doth  stand  by  the  sick  man  tells  him  what  he  says,  in  this 
case,  if  there  be  none  others  present  to  prove  that  he  repeated 
the  very  words  of  the  sick  man,  this  will  be  no  good  will  of  the 
land:"  Vol.  7,  p.  307,  letter  D.  In  Oomales  v.  Omgales,  13 
La.  104,  the  supreme  court  of  Louisiana  held,  that  a  will  dictated 
in  Spanish,  the  native  tongue  of  the  testator,  and  a  memorandum 
thereof  taken  down  in  the  French  language  by  the  notary,  which 
was  read  to  the  testator  and  approved  by  him  as  expressing,  his 
intentions,  and  afterwards  drawn  up  in  the  English  language, 
of  which  the  testator  is  ^ignorant,  but  signed  by  him,  the  no- 
tary, and  witnesses,  is  null  under  article  1571  of  the  code  of  that 
state,  which  requires  that  the  will  should  be  written  by  the  no- 
tary as  dictated.  Judge  Eustis,  in  delivering  the  opinion  of  the 
court,  said:  "  By  the  laws  of  France  notarial  acts  are  required  to 
be  in  the  French  language,  and  in  cases  in  which  the  notary  and 
witnesses  do  not  understand  the  testator,  a  sworn  interpreter 
may  be  called  in,  in  order  to  translate:"  Vide  I)ictionnaire  du 
Notarial,  Verbis  InterprHe  et  Langue  des  Actes,  And  in  case 
of  Herberts  Heirs  v.  Herbert's  Legatees,  11  La.  361,  the  same 
court  held,  that  a  witness  to  a  will  who  does  not  understand  the 
language  in  which  the  will  was  written,  is  incompetent  to  attest 
it,  for  the  reason  that  it  is  impossible  that  he  could  compare 
what  was  written  by  the  notary  with  that  which  was  spoken  by 
the  testator.  And  Judge  Carleton,  in  delivering  the  opinion  of 
the  court,  said:  ''It  is  sufficiently  proved  that  Leport  (the  at- 
testing witness)  did  not  understand  the  English  language,  and» 
therefore,  could  not  know  whether  the  will  contained  the  disposi- 
tion intended  by  the  testator.  It  is  impossible  he  could  have  com- 
pared what  was  written  by  the  notary  with  what  was  spoken  by 
the  testator.  He  could  not,  therefore,  testify  to  the  faithful 
execution  of  the  will,  and,  for  all  legal  purposes,  might  as  well 
have  been  absent  in  a  distant  place.  The  Legislature  have  man- 
ifested great  solicitude  on  the  subject  of  last  wills  and  testaments, 
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and  endeaToredy  by  eyeiy  possible  safeguard,  to  insure  their 
faithful  execution.  But  this  wise  precaution  would  be  Tain  and 
nugatory  if  witnesses  were  incompetent  to  the  trust  they  were 
called  to  fulfill.  Language  is  the  vehicle  of  thought,  and  if  the 
witnesses  could  not  understand  that  in  which  the  will  was  writ- 
ten, it  is  plain  they  would  be  in  no  better  situation  than  the 
deaf,  who  are  expressly  declared  to  be  incompetent. '' 

It  is  readily  conceded  that  the  exact  point  decided  in  these 
cases  is  not  that  which  is  embraced  in  this  record.  The  prin* 
ciple  enunciated  from  the  authorities  is  the  same,  namely,  that 
the  paper  propounded  for  probate  must  be  sufficiently  and  satis- 
factorily shown  to  be  the  last  will  and  testament  of  the  testator; 
and  the  familiar  maxim  is,  Eadem  est  raiio  eadem  est  lex. 

While  it  is  certainly  true,  as  snggested  in  the  charge,  that  a 
man  does  not  forfeit  the  right  to  make  his  will,  because  he  haa 
lost  the  power  of  speech,  still,  wills  and  testaments,  whether  or 
not  they  be  the  mere  creatures  of  municipal  law,  as  maintained 
by  Blackstone  and  Paley,  ''  high  legal  and  ethical  authority, '^ 
but  denied  by  the  court  of  errors  of  New  York  in  the  late  great 
case  of  Lispenard's  will,  all  agree  are  controlled  and  modified  by 
positive  regulations.  Each  country  has  the  undoubted  right  to 
prescribe  the  ceremonies  and  requisites  which  are  necessary  to 
make  a  will  or  testament  completely  valid;  and  as  they  derive 
their  force  and  effect  from  the  provisions  of  the  law,  they  must 
strictly  conform  to  its  requirements.  Each  formality,  say  the 
supreme  court  of  Louisiana,  in  KnigJU  v.  Smithy  3  Mart.  L.  156,. 
"  is  sacramental  and  must  be  rigidly  complied  with." 

While  it  does  not  matter,  then,  on  what  material  or  stuff,, 
whether  on  paper  or  parchment,  nor  in  what  language,  whether 
in  Latin,  French,  or  Dutch,  or  any  other  tongue,  or  in  what 
hand  or  letters,  whether  in  secretary  hand,  Boman  hand,  or 
court  hand  (which  I  understand  means  an  illegible  hand),  or  in 
any  other  hand,  a  will  may  be  written,  still  it  must  appear  to 
be  the  will  of  the  testator,  and  on  failure  to  make  that  proof,  it 
can  not  be  executed. 

We  hold,  therefore,  that  if  a  negro  interpreter,  incapable  by 
law  of  being  sworn,  is  the  only  channel  of  communication  be- 
tween the  testator  and  writer  of  the  will,  and  there  be  no  other 
evidence  of  the  testator's  knowledge  of  its  contents,  or  his  assent 
thereto,  than  that  which  is  derived  through  this  medium,  the 
will  can  not  be  executed. 

But  if  the  will  be  written  in  the  presence  of  the  testator^ 
and  in  a  language  which  he  understands,  it  is  read  over  to  him* 
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and  his  dictation  and  approval  of  the  instrument  are  interpreted 
by  a  negro  in  his  hearing,  and  in  the  hearing  of  others  inter* 
ested  in  its*contents,  and  he  signifies  no  dissent  thereto,  by  signs 
or  otherwise,  but  on  the  contrary,  is  understood  to  express  him- 
self satisfied,  the  will  may  be  established;  especially  if  it  appears 
to  have  been  made  in  conformity  to  the  previously  declared  in- 
tentions of  the  testator  as  to  the  disposition  of  his  property. 

4.  Another  objection  is,  that  the  court  applied  the  rule 
which  discriminates  in  favor  of  afiirmative  over  negative  tes- 
timony, to  the  facts  of  this  case.  Np  one  doubts  the  gen- 
eral rule  referred  to  in  this  exception.  Indeed,  the  exception 
itself  assumes  the  existence  of  it.  And  it  may  be  true,  that,  in 
an  issue  like  this,  where  some  of  the  witnesses  testify  to  facts, 
showing  understanding,  this  evidence  will  outweigh  very  many 
witnesses,  who  state  only  that  they  never  saw  or  heard  these 
proofs  of  sanity.  Nay,  more:  it  may,  perhaps,  be  granted,  that 
affirmative  facts,  establishing  the  existence  of  mind,  may  pre- 
ponderate over  those  which  prove  only  its  defects  or  weakness. 
Here,  the  matter  in  dispute  was,  whether  or  not  the  testator 
could  measure  corn,  compute  interest,  and  attend  to  the  ordi- 
nary affairs  of  life. 

Some  of  the  witnesses  swore  that  he  could,  and  others  that  he 
could  not.  We  can  see  no  difference  in  the  character  of  these 
statements.  Two  persons  are  present,  when  the  holder  under- 
takes to  calculate  interest  on  a  promissory  note,  or  measure  a 
bushel  of  com;  one  affirms  that  he  did  it  correctly,  the  other 
denies  it,  and  points  out  the  inaccuracy  or  blunder — ^is  there  any 
difference  in  the  nature  or  quality  of  this  proof  ?  None  that  we 
can  perceive,  and  hence  our  conclusion  that  this  was  a  misappli- 
cation of  a  right  rule. 

5.  Another  objection  is,  that  the  court  afSxed  a  legal  dis- 
credit upon  the  testimony  of  relatives,  as  such.  We  shall 
make  but  a  solitary  remark  upon  this  point.  A  child  is  a  com- 
petent witness  for  a  parent,  and  a  parent  for  a  child;  nor  does 
consanguinity,  or  any  other  domestic  or  social  relation,  necessa- 
rily attach  a  stain  to  this  species  of  proof.  It  may  (not  must) 
go  to  its  credibility. 

G.  The  last  special  objection  is,  that  the  court  expressed 
great  doubt  as  to  the  competency  of  certain  testimony  which 
had  been  admitted  before  the  juiy.  In  Monroe  v.  The  State 
of  Georgia,  5  Ga.  85,  this  court  held,  that  it  was  error  in  the 
circuit  court  in  its  charge  to  the  juiy,  to  intimate  doubts  as 
to  the  competency  of  legal  testimony  which  had  been  submitted 
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to  ihem,  it  being  calculated  to  paralyze  its  influence  in  their  esti* 
mation.    We  see  no  reason  to  change  that  opinion. 

We  will  now,  in  conclusion,  examine  some  of  'the  general 
doctrines  involved  in  the  charge  respecting  wills;  and  I  must 
say,  his  honor,  Judge  Hill,  discharged  this  portion  of  his  ardu- 
ous functions  with  equal  skill  and  perspicuity,  and  we  are  not 
prepared  to  say  that  he  underrated  the  degree  of  testamentary 
capacity  necessary  to  make  a  will,  in  maintaining  that  imbecility 
of  mind  did  not  disqualify,  provided  it  stopped  short  of  idiocy 
or  lunacy.  Before  investigating  this  case,  I  had  supposed  that 
more  capacity  was  required  to  make  a  will  than  I  now  find  war- 
ranted by  the  authorities;  and  in  remanding  this  cause  to  the 
circuit  for  a  new  trial,  with  *  instructions,  I  am  inclined  to 
think,  that  we  rather  overrated  the  amount  of  mind  which  the 
law  exacts  of  the  testator.  At  any  rate,  I  have  myself  more 
clear  and  definite  views  respecting  this  subject,  than  I  have 
hitherto  entertained.  Still,  I  find  no  acknowledged  standard  of 
**  weights  and  measures  "  by  which  to  regulate  this  as  well  as  all 
similar  investigations.  We  apprehend  that  this  thing,  from  its 
very  nature,  is  incapable  of  being  fixed  and  determined.  All  at- 
tempts to  draw  the  line  between  capacity  and  incapacity  have 
ended  where  they  began,  namely,  in  nothing.  All  agree  that 
there  must  be  a  sound  and  disposing  mind  and  memory,  but  to 
define  the  precise  quarUurriy  hoc  opus,  hie  labor  est. 

One  thing  is  certain — that  eccentricity,  however  great,  is 
not  sufficient,  of  itself,  to  invalidate  a  will:  Lee  v.  Lee,  4  McCord, 
183  [17  Am.  Dec.  722].  Mason  Lee,  the  testator  in  this  case, 
supposed  himself  to  be  continually  haunted  by  witches,  devils, 
and  evil  spirits  which  he  fancied  were  always  worrying  him. 
He  believed  that  all  women  are  witches.  (In  this  perhaps  he 
was  not  so  singular  I)  He  lived  in  the  strangest  manner — ^wore  an 
extraordinary  dress,  and  slept  in  a  hollow  log.  He  imagined 
that  the  Wiggins'  relatives,  whom  he  desired  to  disinherit,  were 
in  his  teeth;  and  to  dislodge  them  he  had  fourteen  sound  teeth 
extracted,  evincing  no  suffering  from  the  operation.  He  had 
the  quarters  of  his  shoes  cut  off,  saying,  that  if  the  devil  got 
into  his  feet  he  could  drive  him  out  the  easier.  His  constant 
dress  was  an  Osnaburg  shirt,  a  negro  cloth,  short  coat, 
breeches,  and  leggings.  His  wearing  apparel,  at  his  death, 
was  appraised  at  one  dollar.  He  always  shaved  his  head  close, 
as  he  said  that  in  the  contests  with  the  witches,  they  might 
not  get  hold  of  his  hair,  and  also,  to  make  his  wits  glib;  He 
had  innumerable  swords,  of  all  sizes  and  shapes,  to  enable  him 
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to  fight  the  devil  and  witches  suocessfully;  they  were  made  by 
a  neighboring  blacksmith.  In  the  day-time,  neglecting  his 
business,  he  dozed  in  a  hollow  gum-log,  for  a  bed,  in  his  mis- 
erable hovel;  and  at  night,  kept  awake  fighting  with  his  imag- 
inary unearthly  foes.  He  fancied,  at  one  time,  that  he  had  the 
devil  nailed  up  in  a  fire-place,  at  one  end  of  his  house,  and  had 
a  mark  made  across  his  room,  over  which  he  never  would  pass, 
nor  suffer  it  to  be  swept.  He  would  sometimes  send  for  all  his 
negroes  to  throw  dirt  upon  the  roof  of  his  house,  to  drive  off 
ghosts.  He  had  no  chair,  or  table,  or  plate  in  his  house.  He 
used  a  forked  stick.  His  meat  was  boar  and  bull  beef  and  dump- 
lings, served  up  in  the  same  pot  in  which  it  was  boiled,  and 
placed  on  a  chest,  which  answered  him  for  both  table  and  chair. 
He  made  his  own  clothes;  they  had  no  buttons;  his  pantaloons 
were  as  wide  as  petticoats,  without  a  waistband,  and  fastened 
around  him  with  a  rope.  His  saddle  was  a  piece  of  hollow  gum- 
log,  covered  with  leather,  and  of  his  own  make.  His  kennel, 
on  which  he  ate,  slept,  and  dozed  away  his  time,  was  three  feet 
wide,  five  feet  long,  and  four  feet  high.  He  suffered  no  buU  or 
boar,  on  his  plantation,  to  be  castrated.  He  cut  off  all  the  tails 
of  his  hogs  and  cattle,  close  to  the  roots;  he  said  the  cows  made 
themselves  poor,  by  fighting  the  flies  with  their  tails,  but  cut 
them  off  and  they  would  get  as  fat  as  squabs.  He  once  brought 
a  horse  from  home,  cut  off  its  ears,  and  mounted  it  instantly 
while  bleeding.  He  mutilated  in  the  same  manner  all  of  his 
horses  and  mules.  He  hoed  his  com  after  frost,  saying  it  would 
come  out  green  t^^n.  His  bargains  were  peculiar,  and  gen- 
erally losing.  He  gave  long  credits,  without  interest.  He  sold 
one  place  for  seven  thousand  dollars,  to  be  paid  in  seventeen 
years,  without  interest,  and  if  the  purchaser  did  not  like  the 
bargain  at  the  end  of  that  time,  he  was  at  liberty  to  give  it  up, 
without  paying  rent.  He  said  that  the  land,  at  the  expiration 
of  the  time,  would  be  worth  ten  times  as  much  as  when  he  sold 
it.  He  purchased  a  large  body  of  poor,  flat  pine  land,  without 
seeing  it,  and  put  his  negroes  there,  without  a  hut  to  live  in. 
They  cleared  and  girdled  the  trees  of  two  thousand  acres,  for 
the  purpose,  he  said,  of  planting  it  in  pinders  (ground  nuts), 
by  which,  he  said,  he  should  make  a  fortune.  He  never  went 
to  church,  nor  voted,  nor  was  required  to  do  patrol  or  militia 
duty.  He  had  a  sulky  made;  his  directions  were,  to  have  the 
shafts  exactly  nine  feet  long,  and  the  chair  and  seat  to  be  square 
— the  sticks  of  which  were  to  be  worked  with  a  drawing-knife — 
not  turned — and  the  cross-bars  were  to  be  square.    But  enough 


348  Potts  v.  House.  [Georgia, 

of  these  whimsicalities.  The  will  was  established;  and  upon 
the  appeal,  the  supervisory  tribunal,  through  its  organ,  Judge 
Nott,  declared  that  "  the  evidence  [a  part  of  which  only  I  have 
quoted]  seemed  very  well  to  have  authorized  the  verdict  which 
the  jury  rendered." 

If  the  maxim  be  sound,  that  what  is.against  reason  can  not 
be  law,  one  might,  I  think,  well  doubt  the  principle  of  this 
case,  without  being  branded  as  a  skeptic.  I  subscribe,  how- 
ever, to  the  doctrine,  that  it  is  not  every  man  of  a  frantic  appear- 
ance and  behavior,  who  is  to  be  considered  non  compos  mentis, 
either  as  it  regards  contracts,  obligations,  or  crimes;  and  that 
one  may  be  addicted  occasionally  or  habitually  to  the  strangest 
peculiarities,  and  yet  possess  a  testable  capacity. 

Not  only  is  the  greatest  singularity  insufficient  to  set  aside  a 
vnll,  but  it  would  seem  that  a  mere  glimmering  of  reason  would 
be  sufficient  to  sustain  a  will:  Stewart's  Ex*r  v.  Lispenard  et  at., 
26  Wend.  255.  Alice  Lispenard,  the  testatrix,  was  all  her  life, 
as  it  appears  from  the  testimony,  incapable  of  taking  care  of 
herself;  and  for  the  most  part  of  it,  had  to  be  washed,  nursed^ 
and  put  to  bed,  the  same  as  a  child.  She  had  a  vacant  expres- 
sion of  countenance — ^a  silly,  unmeaning  laugh,  when  spoken 
to.  The  carriage  of  her  body  was  awkward  and  unnatural,  and 
she  dribbled  at  the  mouth.  She  was  not  permitted  to  associate 
with  company.  Her  food  was  put  on  a  plate  and  handed  to 
her,  without  asking  her  what  she  would  have.  When  upwards 
of  thirty-five  years  of  age,  she  spent  her  time  sitting  at  the 
window  of  the  house  where  she  resided,  and  would  sit  there, 
even  when  the  shutters  were  closed,  without  speaking  with  any 
one.  She  would  cry  like  a  child,  when  the  children  of  the 
family  in  which  she  boarded,  refused  to  divide  their  candies 
with  her.  She  could  not  be  taught  the  Lord's  Prayer,  nor  to 
read,  much  less  to  write.  The  utmost  length  to  which  her 
education  ever  progressed,  was  to  spell  words  of  two  syllables. 
At  a  later  period  of  her  life,  the  experiment  was  renewed,  but 
the  result  attended  with  no  better  success;  this  appearing  to  be 
the  ne  plus  ultra  of  her  intellectual  capacity.  When  her  father, 
Anthony  Lispenard,  died,  his  will  contained  the  following 
remarkable  provision,  with  respect  to  his  daughter  Alice:  "And 
as  it  has  pleased  Almighty  Grod,  that  my  daughter  should  have 
such  imbecility  of  mind,  as  to  render  her  incapable  of  man- 
aging and  taking  care  of  property,  my  will  further  is,  that  she 
be  allowed  five  hundred  dollars  for  her  maintenance  during  her 
natural  life."     Yet,  notwithstanding  all  this  array  of  facts,  as 
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summed  up  by  the  suirogate  (Campbell),  and  this  deliberate 
judgment  of  the  father  himself,  who,  above  all  others,  was  best 
acquainted  with  the  character  and  mental  condition  of  his 
unfortunate  child — and  made,  too,  at  a  period  when  there  was 
nothing  to  harden  his  heart  towards  his  daughter,  or  alienate 
his  affections  from  her — ^het  will,  bequeathing  an  immense 
estate,  was  set  up  and  established.  The  court  of  errors  in  New 
York,  maintaining  that  imbecility  of  mind  in  a  testator  will  not 
avoid  his  last  will  and  testament;  that  all  persons,  except  idiots, 
lunatics,  and  those  who  are  non  compotes  mentis,  of  lawful  age, 
and  not  under  coverture  or  constraint,  are  competent  to  make  a 
will,  be  their  understanding  ever  so  weak:  Shelf ord  on  Lunacy, 
p.  37.  That  courts,  in  passing  upon  a  will,  do  not  measure  the 
extent  of  the  understanding  of  the  testator;  for  if  he  be  not 
totally  deprived  of  reason,  whether  he  be  wise  or  unwise,  he  is 
the  lawful  disposer  of  his  property,  and  the  will  stands  as  a 
reason  for  his  actions:  Id.  89.  That  a  man's  capacity  may 
be  perfect,  to  dispose  of  property  by  will,  yet  inadequate  for 
the  management  of  other  business.  As  for  instance — to  make 
contracts  for  the  purchase  and  sale  of  property;  and  therefore, 
a  court  of  chancery  may  commit  the  property  of  a  person, 
incapable  of  managing  his  estate,  to  the  charge  of  a  committee, 
and  yet,  after  his  death,  give  effect  to  a  will  made  by  him 
whilst  laboring  under  such  incapacity. 

And  I  am  constrained  to  say,  after  the  most  careful  consid*> 
eration,  that  these  doctrines  are  in  accordance  with  the  author- 
ities. Swinburne,  one  of  the  oldest,  and  perhaps  still  the  best 
writer,  upon  this  subject,  says  (pt.  2,  sec.  4):  ''If  a  man  of 
mean  understanding,  neither  wise  nor  foolish,  but  indifferent,  as 
it  were,  between  a  wise  man  and  a  fool,  yea,  though  he  rather 
incline  to  the  foolish  sort,  so  that  for  his  dull  capacity  he  may 
be  termed  grossum  caput,  a  dunce,  such  a  one  is  not  prohibited 
to  make  a  testament,  unless  he  be  yet  more  foolish,  and  so 
very  simple  and  sottish  that  he  may  easily  be  made  to  believe 
things  incredible  or  impossible;  as  that  an  ass  can  fly,  or  that 
trees  did  walk,  beasts  and  birds  could  speak,  as  it  is  in  ^sop's 
fables.''  And  Lord  Coke  defines  a  non  compos  mentis  to  bo 
one  who,  by  sickness,  grief,  or  other  accident,  wholly  loseth  his 
understanding:  Beverley's  Case,  4  Rep.  123;  Co.  Lit.  247  a. 
And  Mr.  Senator  Yerplanck  thus  eloquently  discoursen  upon 
this  subject,  in  the  case  already  referred  to  in  26  Wendell :  ''  Tak- 
ing mankind,  such  as  observation  shows  us  human  nature  to 
be,  can  any  other  than  this  be  a  safe,  prudent,  just,  or  politia 
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rule  ?  When  we  observe  the  strange  incongruities  of  human 
character,  the  astounding  mixture  of  sagacity  and  weakness  in 
the  same  mind,  '  the  fears  of  the  brave  and  the  follies  of  the 
wise' — when  literary  biography  shows  us  the  discoverers  of  truth 
and  the  teachers  of  wisdom  like  Newton  and  Pascal,  suffering 
under  *  the  variable  weather  of  the  mind,  the  flying  vapors  of  in- 
cipient lunacy ' — when  in  ordinary  life,  it  often  happens  that  the 
most  sagacious  and  prudent,  in  many  of  the  affairs  of  business, 
are  yet,  in  some  point  of  domestic  conduct,  guilty  of  absurd- 
ities, such  as  the  feeblest  minds  could  not  commit,  one  might 
almost  adopt  the  startling  conclusion  of  Dr.  Ebslam,  who, 
after  years  of  professional  observation  of  the  phenomena  of 
mental  disease,  when  examined  in  the  remarkable  case  of  Miss 
Bagster,  in  answer  to  the  customary  question,  'Was  Miss 
Bagster  of  sound  mind?'  replied:  'I  never  knew  any  human 
being  who  was  of  sound  mind.' 

''  So  again,  if  we  look  around  our  own  circle  of  acquaintance, 
every  one  must  have  known  aged,  blind,  or  infirm  persons,  un- 
fitted, by  the  state  of  their  minds,  or  of  their  senses,  for  the 
management  of  any  affairs,  and  from  their  necessary  seclusion 
from  the  concerns  of  life,  entertaining  false  notions,  and  mix- 
ing up  the  past  with  the  present.  Yet  these,  and  such  as  these, 
^o,j,  by  the  aid  of  their  friends  and  families,  upon  whom  they 
have  a  right  to  rely,  and  with  a  general  understanding  of  their 
own  interest,  and  the  effects  of  their  acts,  make  wills,  convey- 
ances, and  other  dispositions  of  property,  which  could  not  be 
set  aside  without  gross  and  manifest  hardship  and  injustice. 

*'  To  establish  any  standard  of  intellect  or  information  beyond 
the  possession  of  reason  in  the  lowest  degree,  as  in  itself  essen- 
tial to  legal  capacity,  would  create  endless  uncertainty,  difficulty, 
and  litigation — would  shake  the  security  of  property,  and  wrest 
from  the  aged  and  infirm  that  authority  over  their  earnings  and 
savings  which  is  often  their  best  security  against  injury  and 
neglect.  If  you  throw  aside  the  old  common-law  test  of  capac- 
ity, then  proofs  of  wild  speculations,  or  extravagant  and  peculiar 
opinions,  or  of  the  forgetfulness  or  the  prejudices  of  old  age, 
might  be  sufficient  to  shake  the  fairest  conveyance  or  impeach 
the  most  equitable  will. 

'*  The  law,  therefore,  in  fixing  the  standard  of  positive  legal 
competency,  has  taken  a  low  standard  of  capacity;  but  it  is  a 
clear  and  definite  one,  and  therefore  wise  and  safe.  It  holds  (in 
the  language  of  the  latest  English  commentator),  that  '  weak 
minds  differ  from  strong  ones,  only  in  the  extent  and  power  of 
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their  faculties;'  but  unless  tbej  betray  a  total  loss  of  understand- 
ing', or  idiocy,  or  delusion,  they  can  not  properly  be  considered 
unsound:"  Shelf ord. 

Again — not  only  are  eccentricity  and  imbecility  no  just 
grounds  for  setting  aside  a  will,  but  old  age  does  not  deprive  a 
man  of  the  capacity  of  making  a  testament;  for  a  man  may 
make  his  will,  how  old  soever  he  may  be,  since  it  is  not  the  in- 
tegrity of  the  body  but  of  the  mind  that  is  requisite  in  testa- 
ments, provided  the  understanding  has  not  become  destroyed, 
by  surviving  the  period  that  Providence  has  assigned  to  the 
sanity  and  stability  of  the  mind.  The  want  of  recoUection  of 
names  is  one  of  the  earliest  symptoms  of  the  decay  of  memory, 
by  reason  of  old  age;  but  it  is  not  sufficient  to  create  incapacity, 
unless  it  is  quite  total,  or  extend  to  the  immediate  family  and 
property  of  the  deceased.  I  once  walked  more  than  a  hundred 
yards  with  Luther  Martin  of  Maryland,  for  the  purpose  of  being 
introduced  to  his  grandson,  whom  he  had  brought  to  college, 
without  his  being  able  to  recall  to  his  mind  the  name  of  his  son-in- 
law,  the  father  of  the  young  man.  And  yet,  I  have  no  idea  that 
his  faculties  were  so  far  gone  and  shattered  as  to  have  lost  their 
testamentary  power.  If  the  testator  be  capable  of  doing  an  act 
of  thought  or  memory,  it  is  enough. 

Jacob  Bennet,  the  testator,  was  between  ninety  and  one 
hundred  years  old,  when  he  made  his  will,  disposing  of  his 
negroes  (New  York  I),  furniture,  and  stock,  on  his  farm.  His 
will  was  executed — Chancellor  Kent  holding  that  neither  age  nor 
sickness,  nor  extreme  distress  nor  debility  of  body,  will  affect  the 
capacity  to  make  a  will,  if  sufficient  understanding  remains. 
He  feelingly  observes  that,  ''it  is  one  of  the  painful  conse- 
quences of  extreme  old  age  that  it  ceases  to  excite  interest,  and 
is  apt  to  be  left  solitary  and  neglected.  The  control  which  the 
law  still  gives  to  a  man  over  the  disposal  of  his  proi>erty  is  one 
of  the  most  efficient  means  which  he  has,  in  protracted  life,  to 
command  the  attentions  due  to  his  infirmities.  The  will  of 
such  an  aged  man  ought  to  be  regarded  with  great  tenderness, 
when  it  appears  not  to  have  been  procured  by  fraudulent  acts, 
but  contains  those  very  dispositions  which  the  circumstances  of 
his  situation,  and  the  course  of  the  natural  affections  dictated:" 
Van  Alst  el  al.  v.  Hunter  et  al.,  5  Johns.  Ch.  148. 

In  Browne  v.  MoUision,  3  Whart.  129,  Huston,  J.,  said:  *'  That 
the  decedent  must  be  presumed  to  be  competent  to  make  a  will, 
until  the  contrary  is  proved — ^that  the  presumption  of  competency 
is  not  destroyed  by  any  extremity  of  age,  though  it  may  be  weak- 
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ened  where  the  testator  is  Teiy  old,  and  drcumstanoes  additional 
are  proved;  but  taken  alone,  it  matters  not  that  the  testator  was 
a  hundred  years  old  at  the  time  of  executing  the  will."  So,  one 
who  is  deaf  and  dumb,  whether  so  from  infancy,  or  his  misfor^ 
tune  has  been  superinduced  by  subsequent  cause,  may,  neTer* 
theless,  make  a  testamentary  disposition  of  his  properly. 

One  who  is  deaf  and  dumb  from  his  nativity  is,  in  presump- 
tion of  law,  an  idiot,  and  therefore,  incapable  of  making  a 
will;  but  such  presumption  may  be  rebutted;  and  if  it  suffi* 
ciently  appears  that  he  understands  what  a  testament  means, 
and  has  a  desire  to  make  one,  he  may,  by  signs  and  tokens,  de- 
clare his  testament.  One  who  is  not  deaf  and  dumb  by  nature, 
but  being  once  able  to  hear  and  speak,  if,  by  some  accident,  he 
loses  boUi  his  hearing  and  the  use  of  his  tongue,  then,  in  case 
he  be  able  to  write,  he  may,  with  his  own  hand,  write  his  last 
will  and  testament.  And  if  he  be  not  able  to  write,  then  he  is 
in  the  same  case  with  those  who  be  both  deaf  and  dumb  by 
nature,  t.  e.,  if  he  have  understanding,  he  may  make  his  testa- 
ment by  signs,  otherwise,  not  at  all.  Such  as  can  speak,  but 
can  not  hear,  they  may  make  their  testaments  as  if  they  could 
both  speak  and  hear,  whether  that  defect  comes  by  nature  or 
otherwise.  Such  as  be  speechless  only,  and  not  void  of  hearing, 
if  they  can  write,  may  very  well  make  their  testaments  them- 
selves, by  writing.  If  they  can  not  write,  they  may  also  make 
their  testaments  by  signs,  so  that  the  same  sign  be  sufficiently 
known  to  such  as  then  be  present:  1  Wms.  Ez'rs,  2d  Am.  ed., 
p.  15. 

I  would  respectfully  submit,  whether,  in  this  age  of  benevo- 
lence, I  had  almost  said,  of  the  revival  of  miracles,  when, 
through  the  instrumentality  of  appropriate  asylums,  eyes  have 
literally  been  given  to  the  blind,  and  ears  to  the  deaf,  the  pre- 
sumption ought  any  longer  to  be  against  the  testable  capaciiy 
of  mutes.  I  would  only  add,  once  more,  that  a  man  may  be 
capable  of  disposing  by  will,  and  yet  incapable  to  make  a  con- 
tract, or  to  manage  his  estate.  To  this  point  the  authorities  are 
numerous.  I  will  content  myself  to  cite  one  only.  Mr.  Justice 
Washington,  in  Harrison  v.  Bowan,  3  Wash.  C.  C.  580,  charged 
the  jury,  "that  it  was  not  necessary  that  the  testator  should 
view  his  will,  with  the  eye  of  a  lawyer,  and  comprehend  its 
provisions  in  their  legal  form.  It  is  sufficient,  if  he  has  such  a 
mind  and  memory,  as  will  enable  him  to  understand  the  busi- 
ness in  which  he  is  engaged,  the  properly  he  means  to  dispose 
of,  the  persons  who  are  the  objects  of  his  bounty,  and  the  manner 
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in  which  it  is  to  be  distributed  between  them.  It  is  the  busi* 
ness  of  the  testator  to  dictate  the  purposes  of  his  mind,  and  of 
the  scrivener  to  express  them  in  legal  form;  that  it  was  sound- 
ness of  mind,  and  not  the  state  of  the  bodily  health,  that  was  to 
be  attended  to.  His  capacity  may  be  perfect  to  dispose  of  his 
property  by  will,  and  yet  very  inadequate  to  the  management  of 
other  business;  as,  for  instance,  to  make  contracts  for  the  pur- 
chase or  sale  of  property.  For  most  men,  at  different  periods  of 
their  lives,  have  meditated  upon  the  subject  of  the  disposition  of 
their  property  by  will,  and  when  called  upon  to  have  their  in- 
tentions committed  to  writing,  they  find  much  less  difficuliy  in 
declaring  their  intentions,  than  they  would  in  comprehending 
business  in  some  measure  new." 

James  Potts,  senior,  the  testator  in  this  case,  was  about 
ninety  years  old;  was  rendered  almost  speechless  by  age  and  the 
loss  of  his  health;  was  bedridden,  and  on  account  of  his  bodily 
infirmities  at  least,  if  not  mental,  rendered  pretty  much  incapa- 
ble of  attending  to  and  managing  his  ordinary  business. 

Perhaps  there  is  one  principle  which  I  have  failed  to  guard 
with  sufficient  accuracy,  to  wit:  the  distinction  between  oddity 
or  caprice,  as  exhibited  in  Mason  Lee,  and  derangement. 

Because  if  there  be  partial  insanity  only,  and  the  will  is 
the  direct  offspring  of  it,  it  will  be  invalid,  although  the  general 
capacity  be  wholly  unimpeached.  And  this  partial  insanity 
may  be  quo  ad  hoc  or  quo  ad  hanc:  i.  e.,  upon  a  particular  sub- 
ject, or  as  to  a  particular  person.  In  either  case,  the  sound  and 
disposing  mind  is  deficient  or  wanting  in  regard  to  this  particu- 
lar transaction.  It  is  well  established,  both  by  medical  and  legal 
authorities,  that  a  party  may  be  both  sane  and  insane,  at  differ- 
ent times,  upon  the  same  subject,  and  both  sane  and  insane  at  the 
same  time  on  different  subjects;  and  it  is  in  this  last  sense  that  the 
phrase '  *  partial  insanity  "  is  generally  used.  The  case  of  Dew  v. 
Clark,  1  Hag.  Ec.  311 ,  is  a  striking  illustration  of  that  delusion,  in 
relation  to  the  act  in  question,  which  will  defeat  a  will,  while  the 
testator  in  making  it  was  sane  in  other  respects  and  on  all  other 
subjects.  The  evidence  showed,  that  the  deceased  was  a  sensi- 
ble, clever  man,  conducting  himself,  in  the  ordinary  transac- 
tions of  life  and  his  afiSurs,  rationally;  amassed  a  considerable 
fortune  by  his  profession;  his  friends  and  acquaintances,  some* 
of  them  medical  men,  never  considered  or  even  suspected  that 
he  was  deranged  in  his  mind;  yet  it  was  shown  that  he  labored 
under  some  strange  hallucination,  both  as  to  himself  and  his 
daughter.     She  was  proved  to  have  been  always  amiable  in  her 
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dispoBition,  of  superior  talents,  and  engaging  manners,  diligent, 
industrious,  submissiye,  and  obedient,  patient  under  affliction, 
dutiful  and  affectionate,  modest  and  virtuous,  moral  and  relig- 
ious; yet,  in  the  deluded  mind  of  her  father,  she  was  the  most 
extraordinary  instance  of  depravity,  vileness,  vice,  crime,  prof- 
lig&cj)  artifice,  disobedience,  revolt,  and  rebellion,  and  quite 
irreclaimable,  while,  in  regard  to  himself,  he  considered  himself 
a  pattern  of  fatherly  tenderness  and  affection,  though  tying  his 
daughter  to  a  bed-post  and  flogging  her  with  the  most  unmerci- 
ful severity,  and  compelling  her  to  perform  the  most  menial 
drudgery,  to  which  even  a  servant  would  not  submit.  These 
impressions  accompanied  him  through  life,  and  were  recorded 
in  his  will.  Neither  the  persuasion  of  friends,  nor  the  sanction 
of  religion,  could  change  his  mind  or  purpose:  Boyd  v.  Eby,  8 
Watts,  71,  72.  Sir  John  Nichols,  taking  a  different  view  of 
both  the  father  and  daughter  from  what  the  testator  did,  pro- 
nounced against  the  validity  of  the  will,  which  decree  was  con- 
firmed by  the  delegates,  and  the  lord  chancellor,  on  a  petition 
for  a  commission  of  review,  refused  to  recommend  it. 

If  there  be,  then,  a  total  deprivation  of  reason  from  birth,  or 
subsequent  calamity,  whether  permanently  or  existing  only  at 
the  time  of  execution,  the  will  is  a  nullity,  however  suitable  and 
right  the  terms  of  its  bequests,  and  with  whatever  good  purpose 
and  intentions  it  may  have  been  made;  but  although  the  testator 
be  not  non  compos  within  the  legal  acceptation  of  the  term,  still, 
if  he  labor  under  delusion  as  to  the  special  matter,  he  is  not,  in 
that  respect,  competent  in  the  eye  of  the  law.  And  while  weak- 
ness of  understanding  is  not,  of  itself,  any  objection  in  law  to 
the  validity  of  a  will  or  contract,  still,  in  connection  with  other 
circumstances,  imbecility  of  mind,  whether  from  age  or  disease, 
or  any  other  cause,  may  be  relied  on  to  show  that  the  particulaz 
will  or  agreement  in  controversy  was  procured  by  fraud  or  un- 
due influence;  and  less  proof  will  be  required  in  such  case  from 
him  who  alleges  it. 

Having  said  all  that  I  deem  necessary  as  to  the  degree  of 
intelligence  requisite  to  make  a  will;  having  endeavored  to  show 
that  neither  peculiarity  of  character,  however  extravagant,  not 
amounting  to  general  or  partial  insanity,  weakness  of  tmder- 
standing,  nor  extreme  old  age,  nor  want  of  hearing  or  speech, 
or  the  capacity  to  transact  the  ordinaiy  business  of  life,  such 
as  buying  and  selling  property,  will  disqualify  a  person  from 
making  a  will,  I  will  pass  on  to  the  only  other  main  matter  of 
inquiry,  and  that  is,  What  degree  and  kind  of  influence,  ex* 
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erted  over  the  testator  in  obtaining  a  "will,  is  stifficient  to  set 
it  aside  ? 

With  respect  to  a  will  alleged  to  have  been  obtained  by 
undue  influence,  I  would  remark,  that  it  is  not  unlawful  for  a 
person,  by  honest  intercession  and  persuasion,  to  procure  a  will 
in  favor  of  himself  or  another;  neither  is  it,  to  induce  the  testa* 
tor,  by  fair  and  flattering  speeches;  for  though  persuasion  may 
be  employed  to  induce  the  dispositions  in  a  will,  this  does  not 
amount  to  influence  in  the  legal  sense.  If  a  wife  by  her  virtues 
has  gained  such  an  ascendency  over  her  husband,  and  so  rivaled 
his  affections  that  her  good  pleasure  is  a  law  to  him,  such  an 
influence  can  never  be  a  reason  for  impeaching  a  will  made  in  her 
favor,  even  to  the  exclusion  of  the  residue  of  his  family.  Noi 
would  it  be  safe  to  set  aside  a  will  on  the  ground  of  influence^ 
importunity,  or  undue  advantage  taken  of  the  testator  by  his 
wife,  though  it  should  be  proved  that  she  possessed  a  powerful 
influence  over  his  mind  and  conduct  in  the  general  concerns  ol 
life;  but  where  persuasion  is  used  with  a  testator  on  his  death-^ 
bed,  when  even  a  word  distracts  him,  it  may  amount  to  moral 
force  and  inspiring  fear:  Small  v.  Small,  4  Greenl.  220  [16  Am. 
Dec.  253]. 

On  this  subject,  as  on  that  with  regard  to  capacity,  no  precise 
and  distinct  line  can  be  drawn.  Suffice  it  to  say,  that  the  in* 
fluence  exercised  must  be  an  unlawful  importunity,  on  account 
of  the  manner  or  motive  of  its  exertion,  and  by  reason  of  which 
the  testator's  mind  was  so  embarrassed  and  restrained  in  its 
operation  that  he  was  not  master  of  his  own  opinions  in  respect 
to  the  disposition  of  his  estate. 

In  the  case  of  the  will  of  Edward  Campion,  Ex  parte  Fearon, 
5  Yes.  633,  the  court  of  delegates,  consisting  of  some  of  the 
most  distinguished  judges  and  civilians  in  England,  set  the  will 
aside,  on  the  ground  that  undue  influence  had  been  exercised 
over  the  mind  of  the  testator  by  his  physician  and  housekeeper; 
and  Lord  Boslyn,  being  satisfied  with  their  decision,  reported 
against  granting  a  commission  of  review.  And  in  Hacker  v. 
Neiobom,  Styles,  427,  Bolle,  0.  J.,  held,  that  a  will  executed  by 
a  man  in  his  last  sickness,  by  the  over-importunity  of  his  wife, 
and  for  the  sake  of  quiet,  was  not  valid.  Perhaps  we  could  not 
do  better  than  sum  up  all  we  have  to  say  on  this  topic  by  an* 
other  quotation  from  Swinburne.  It  is  good  to  draw  water 
from  the  source  rather  than  from  the  mouth  of  a  stream.  An^ 
tiquas  exqwirere  forties,  **  If  the  testator  be  compelled  by  vio* 
lence,  or  urged  by  threateniugs,  to  make  his  testament,  that 
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testament  being  made  by  just  fear,  is  ineffectual.  Likewise,  if  he 
be  circumvented  by  fraud,  the  testament  loseth  its  force.  For 
albeit,  honest  and  modest  intercession  and  request  is  not  pro- 
hibited, yet  these  fraudulent  and  malicious  means,  whereby 
men  are  secretly  inducedi  to  make  their  testaments,  are  no  les» 
detestable  than  open  force:"  1  Swinb.  22. 

It  is  objected,  however,  in  this  case,  that  the  testator  was 
under  the  control  of  his  slaves,  and  that  this  circumstance,  if 
well  authenticated,  ought,  ipso/acto,  to  destroy  the  will.  That 
while  it  is  allowed  to  free  white  persons,  whether  kindred  or 
strangers,  to  influence  others,  by  proper  means,  to  make  their 
wills,  yet  that  where  this  influence  proceeds  from  slaves,  it  in- 
dicates such  moral  degradation  as  should  induce  the  courts, 
from  motives  of  public  policy,  to  avoid  their  acts. 

As  to  the  source  whence  this  moral  coercion  comes,  the  law 
makes  no  discrimination,  consequently  we  can  make  none.  The 
testimony  does  not  show  that  any  improper  intercourse  existed, 
at  the  time  the  will  was  executed,  or  previously,  between  the 
testator  and  his  slaves,  or  any  of  them;  but  had  it  been  other- 
wise, and  this  will  had  been  the  result  of  that  miserable  infatu- 
ation, however  shocking  it  might  be  to  our  sense  of  decency  and 
propriety,  and  proper  subordination  on  the  part  of  our  negroes, 
still  we  dare  not,  on  that  account,  impeach  the  will,  unless  the 
legislature  should  see  fit,  in  its  wisdom,  to  abridge  the  right  of 
the  owner  to  dispose  of  his  property  for  this  cause.  The  only 
inquiry  for  courts  is.  Was  ihe  testator,  from  the  infirmity  of 
age  or  other  cause,  constrained  to  act  against  his  will,  to  do  that 
which  he  was  unable  to  refuse,  by  importunity  or  threats,  or  any 
other  way  by  which  one  person  acquires  dominion  and  control 
over  another  ?  If  so,  the  validity  of  the  will  may  be  impeached; 
and  it  is  wholly  immaterial  from  what  quarter  this  undue  influence 
which  destroys  free  agency  comes,  whether  from  a  slave  or  a  free 
white  person.  To  set  aside  a  will  because  it  is  capricious  or 
unreasonable,  or  because  the  testator  may  have  selected  an  un- 
worthy object  for  the  bestowal  of  his  bounty,  is  to  deprive  him 
of  the  most  cherished  of  all  rights,  namely,  the  right  secured 
by  law  to  dispose  of  his  estate  by  will,  in  such  way  as  may  seem 
good  in  his  own  eyes. 

The  will  of  W.  B.  Farr  was  several  times  before  the  courts  of 
South  Carolina,  and  its  validity  contested,  among  other  grounds, 
because  it  was  obtained  by  undue  influence  exercised  over  the 
testator  by  the  executor,  Dr.  Thompson,  and  by  a  negro  woman 
named  Fan,  and  her  son,  Heniy;   and  that  it  was  obtained 


Feb.  1849.]  Potts  v.  House.  357 

by  threats  made  by  the  same  persons:  Farr  y.  Thompson^ 
Cheves'  Law  and  Equity  K.  37;  (yNeall  v.  Farr,  1  Rich.  L.  80; 
Thompson  v.  Farr,  1  Speers,  93.  The  proof  showed  that  Fan 
was  the  paramour,  and  Henry  the  son,  of  the  testator;  that 
this  woman  had  the  influence  over  him  of  a  white  woman 
and  a  wife.  He  had  a  clock  which  he  cursed  and  said  he  would 
not  have  bought  it  but  for  Fan;  promised  to  destroy  a  dog 
that  killed  sheep,  but  did  not  do  it  because  she  objected; 
bargained  for  a  negro,  but  would  not  buy  till  her  pleasure  was 
consulted;  sold  a  negro  girl  at  her  desire,  and  made  titles  to 
another  one  that  she  offered  for  sale  as  her  own,  and  when 
he  had  made  the  titles,  said,  "  he  hoped  she  would  now  be  sat- 
isfied, as  there  was  no  other  woman  left.  He  hoped  he  would 
have  some  peace."  One  witness  thought  she  had  such  influence 
that  she  could  have  had  any  negro  sold  that  she  pleased. 

At  Christmas,  1835,  Farr  said  he  should  not  live  long,  and 
wanted  to  divide  his  property  out  among  his  relations  equally. 
Fan  said,  ' '  What  is  to  become  of  me  and  Heniy  ?  "  Farr  said  ha 
would  give  her  money  enough  to  maintain  her  during  her  life^. 
and  she  might  go  to  a  free  state.  She  replied,  ''  Before  any  of 
the  Farrs  should  have  any  of  the  property  she  would  lose  her 
life."  Fan  refused  to  let  a  servant  come  to  him  when  called;, 
they  quarreled  about  it;  she  shook  her  fist  in  his  face  and 
threatened  to  knock  his  teeth  down  his  throat;  witness  heard 
them  quarrel  in  the  night;  heard  her  call  Hannah,  a  servant,  to 
bring  her  the  whip  and  she  would  beat  his  skin  off.  They 
would  get  drunk  together,  and  she  was  insolent  to  him;  told 
him  to  hush  or  she  would  give  him  hell;  cursed  him  for  a 
d — ^ned  rascal;  rubbed  her  fist  in  his  face  and  dared  him  to 
open  his  mouth;  called  him  a  d — ^ned  old  palsied  rascal.  Tes- 
tator told  Bawkins  that  Fan  had  tried  to  kill  him  with  a  spear; 
she  threw  it  at  him  and  stuck  it  in  the  bedpost;  Fan  was 
drunk  and  he  made  them  make  friends.  Many  other  disgusting 
details  were  narrated  on  the  trial,  which  need  not  be  repeated. 
Farr  was  sixty-six  years  old  when  he  died;  was  originally  a 
man  of  strong  mind,  but  he  was  much  enfeebled  by  hard  drink- 
ing, and  his  memory  was  impaired  by  a  stroke  of  the  palsy;  still 
he  was  capable  of  doing  business. 

Judge  Earle,  in  commenting  upon  this  case,  said:  ''This 
phrase  of  'undue  influence'  so  frequently  resorted  to  in  this 
country  by  disappointed  relations,  to  avoid  wills  of  persons  on 
whom,  while  living,  they  had  no  claims,  seems  to  me  to  be  a 
modem  innovation,  and  is  not  known  in  the  English  courts. 
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The  true  inquiry  always  is,  whether  there  exists  tbe  aniinus 
ietstandi.  The  party,  therefore,  must  be  free,  and  under  no 
compulsion  from  such  threat  or  violence  as  may  reasonably  be 
supposed  to  move  a  constant  man.  Even  in  case  of  such  con- 
straint or  fear,  if  when  they  are  over,  the  testator  confirms 
the  will,  it  is  made  good.  Applying  the  general  rules  govern- 
ing such  cases  to  that  made  by  the  proof,  it  will  be  very  difficult 
to  find  the  evidence  either  of  threat  or  violence,  of  fear  or  com** 
pulsion,  or  of  excessive  importunity,  extorting  from  the  feeble- 
ness of  age  or  disease,  what  it  was  unwilling  to  grant,  yet  unable 
to  withhold." 

And  Judge  Evans,  when  commenting  on  the  same  will,  many 
years  afterwards,  said:  "  Whenever  the  validity  of  a  will  is  dis- 
puted, the  natural  inquiry  is,  whether  it  is  voluntary — whether 
it  be  conformable  to  the  wishes  and  previously  declared  inten- 
tion of  the  testator  and  according  to  the  course  of  his  affections. 
When  a  sane  man,  with  legal  solemnities,  executes  a  will,  the 
law  presumes,  in  the  absence  of  proof  to  the  contrary,  that  it 
was  done  voluntarily,  and  that  it  contains  truly  his  wishes  and 
intentions  in  relation  to  the  disposition  of  his  property.  The 
burden  of  proof  lies  on  him  who  alleges  the  existence  of  undue 
influence,  and  its  exercise  in  the  procurement  of  the  will.  I 
have  before  said  that  Fan  was  greatly  indulged,  and  that  she 
"had  some  influence  over  the  testator,  arising  out  of  her  position, 
can  scarcely  be  doubted.  From  this  arose  her  familiar  mode  of 
addressing  him,  her  presumptuous  claim  to  be  his  wife,  and  her 
>  dominion  over  the  servants  and  household  affairs;  but  beyond 
vthese  the  evidence  furnishes  no  proof  of  influence  possessed  or 
Bxercised,  or  attempted  to  be  exercised." 

It  is  true  that  the  jury  uniformly  found  against  the  will,  and 
that  the  court  finally  acquiesced,  upon  the  principle  that,  where 
the  case  consists  of  facts,  which  have  been  fairly  submitted  to 
the  jury,  with  full  instructions  from  the  court,  their  verdict  con- 
cludes the  case.  Still  it  serves  to  show  the  opinion  of  the  dis- 
tinguished judges  who  repeatedly  had  this  case  under  consid- 
eration, of  the  nature  and  degree  of  influence  which  must  be 
exerted  over  the  testator,  in  order  to  invalidate  his  will;  and 
that  it  matters  not  that  the  imputed  control  is  at  the  instance  of 
a  slave,  and  that  slave  the  mistress  of  the  deceased,  provided 
the  testator  was  left  a  free  agent. 

It  is  only  necessary  to  advert  for  a  moment  to  the  brief  of  the 
testimony  in  the  case  before  us  to  see  how  immeasurably  short 
it  comes  on  the  score  of  uniust  control,  of  that  which  accom-> 
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panied  Fair's  Trill.  John  Hill  testified  that  he  yisited  the  testator 
some  time  before  his  death;  that  soon  after  he  arriyed  at  the 
house,  two  female  slaves,  one  an  old  and  the  other  a  young 
woman,  voluntarily  took  their  stand  on  each  side  of  the  testator, 
and  on  them  he  seemed  to  rely  for  direction.  Potts  appeared 
to  be  veiy  stupid  and  incompetent  to  transact  any  business. 
Jesse  Einsey  swore  that  Potts'  negroes  did  pretty  much  as  they 
pleased,  and  his  principal  house-woman  appeared  to  exercise  a 
controlling  influence  over  him — she  was  his  interpreter;  his 
speech  was  not  only  defective,  but  thinks  there  was  a  want  both  of 
bodily  and  mental  strength;  he  was  inclined  to  be  fickle-minded 
and  not  very  determined  in  carrying  out  his  purposes;  he  was 
kind  and  indulgent  to  his  slaves,  and  they  obeyed  or  disobeyed 
his  orders  pretty  much  as  they  pleased.  James  Stewart,  anotiier 
witness  examined,  stated  that  for  several  years  before  Potts  died 
he  thought  him  very  much  tmder  the  influence  of  his  negro 
woman  Lucy.  The  last  visit  that  William  Harris  made  to  the 
deceased,  a  negro  woman  interpreted  for  him.  Mrs.  Jemima 
Slaughter  did  not  think  the  testator  capable  of  making  a  will, 
from  his  extreme  old  age,  want  of  speech  and  memoiy,  and  the 
influence  the  negroes  appeared  to  exert  over  him;  that  two  of 
his  women  especially  seemed  to  have  a  great  control  over  him 
in  all  his  afiEairs;  that  she  has  heard  him  consulting  with  Lucy 
in  relation,  to  his  business — ^who  was  a  lively,  talkative,  saucy 
girl,  who  generally  said  what  she  pleased  to  her  master  without 
reproof.  Cicero  Lovelace,  a  medical  practitioner  of  the  botauic 
order,  saw  testator  frequently  a  short  time  previous  to  his 
decease;  his  grown  negroes  all  appeared  to  exercise  more  or  less 
influence  over  him;  on  one  occasion  he  saw  Charity  and  Lucy 
put  a  pair  of  socks  on  the  old  man,  contraiy  to  his  wishes;  at 
first  he  resisted,  they  persevered,  and  he  finally  yielded.  He 
thinks  he  was  pretty  much  in  the  hands  of  these  women,  who 
nursed  him,  except  that  he  would  not  suffer  his  feet  washed  nor 
his  beard  shaved.  William  Dougherty  was  several  times  at  the 
house  of  the  testator;  was  unable  to  understand  him.  Once  he 
called  to  pay  money;  a  negro  woman  got  his  note  out  of  a  chest, 
received  the  money,  and  replaced  the  paper  with  the  cash  in  the 
chest,  locking  it,  and  retaining  the  key;  another  time  he  wished 
to  exchange  another  paper  for  his,  when  pretty  much  the  same 
ceremony  took  place — the  girl  officiating  entirely  in  the  business. 
Now,  when  it  is  recollected  that  the  main  purpose  of  this 
caveat  is  to  set  aside  this  will  on  account  of  a  bequest  in  it  to 
Alonzo  P.  House,  the  grandson  of  the  testator,  who  resided  in 
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the  state  of  Alabama,  and  between  whom  and  the  slaves  of 
the  deceased  no  intimacy,  much  less  conspiracy,  is  proven  to 
exist,  we  see  nothing  in  the  whole  report  of  this  case  to  justify 
the  suspicion  that  any  undue  influence  whatever  was  practiced 
in  the  procurement  of  this  will;  much  less  such  improper  in* 
fluence  as  should  be  allowed  to  invalidate  it.  That,  however^ 
will  be  a  question  of  fact  to  be  passed  upon  by  another  juiy. 

Upon  the  whole  case,  we  are  satisfied  that  there  was  reasonable 
ground  for  prosecuting  this  writ  of  error;  and  that  in  view  of 
all  the  circumstances,  it  would  best  comport  with  the  ends  of 
justice  to  order  a  new  trial.  It  is  insisted  that  this  applica* 
tion  for  a  rehearing  should  be  refused,  provided  we  are  con- 
vinced that  justice  has  been  done  in  the  case.  A  verdict  mani- 
festly in  accordance  with  the  weight  of  the  evidence  and  the 
justice  of  the  case,  will  not  usually  be  disturbed  on  account  of 
the  misdirection  of  the  judge;  but  where,  as  in  this  case,  mate- 
rial testimony  has  been  excluded,  erroneous  instructions  given 
by  the  court  to  the  jury,  and  the  proof  misstated  in  summing 
up  the  evidence,  the  verdict  will  be  set  aside  and  a  new  trial 
granted. 

Opinions  ov  Medical  Men  on  Qttbstion  of  Insanitt  as  Evidsnoe: 
See  SuiUm  v.  Reagan,  33  Am.  Dec.  466;  Claske  v.  8taU,  40  Id.  481;  Com- 
monweaUh  v.  Rogers,  41  Id.  458,  and  notes  thereto  oolleoting  prior  cases  in 
this  series. 

Opinions  of  Non-msdigal  Witnesses,  when  Admissible  to  Pbove  In- 
sanitt: See  Morse  v.  Crav^ord,  44  Am.  Dec.,  349,  and  note  collecting  prior 
cases  in  this  series.  The  principal  case  is  cited  to  the  point  that  a  witness  (other 
than  the  subscribing  witness  or  a  physician),  called  to  prove  the  insanity  of  a 
testator,  can  not  give  his  opinion  of  his  insanity,  without  stating  facts  or 
giving  reasons  for  such  opinion,  in  Dicken  v.  Johnson,  7  Ga.  486;  Maxwell  v. 
Harrison,  8  Id.  67;  WaSter  v.  Walker,  14  Id.  251;  Choice  v.  State,  31  Id. 
466;  Pearson  v.  Staie,  47  Id.  529. 

SuFFidENCT  OF  EviDENCB  FOE  JuBY. — The  Sufficiency  of  the  evidence 
ought  to  be  left  wholly  to  the  consideration  of  the  jury;  so  where  the  court 
instructed  the  jury  that,  '*from  the  whole  testimony  before  them,  the  de- 
mand of  the  plaintiff  was  not  barred  by  the  statute  of  limitations,'*  it  wa» 
held  that  the  instruction  was  erroneous:  Fisher's  ExWsy.  Duncan,  3  Am.  Dec 
605. 

Court's  Opinion  upon  the  Facts  mat  be  Subhttted  to  the  Jubt,  if 
they  are  at  the  same  time  informed  that  they  are  to  judge  of  the  facts:  Cfor* 
don  V.  Little,  11  Am.  Dec.  632;  but  the  court  is  not  obliged  to  give  an  opinion 
on  the  weight  of  the  testimony:  Vincent  v.  Stinehour,  29  Id.  145;  SidufeU  v. 
Evans,  21  Id.  387;  see  also  Phillips  v.  Kingfield,  36  Am.  Dec.  760. 

Importunity  and  Undue  Influence  Invalidate  a  Will,  when:  See 
Davis  v.  Calvert,  25  Am.  Dec  282,  and  note,  where  prior  cases  in  this  serie* 
are  referred  to.  The  principal  case  is  cited  to  the  point  that  the  meaning  of 
"undue  influence"  is,  that  there  must  be  mental  constraint,  moral  coercion. 
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the  Babstitation  of  external  for  intenud  agency,  in  Thompson  r.  DofMe,  59 
Oa.476 

Thx  fbikoipal  case  is  also  gitbd  to  the  following  points:  That  the 
opinions  of  subscribing  witnesses  to  a  will  as  to  the  sanity  of  the  testator  are 
admissible  without  stating  the  facts  iipon  which  they  are  founded,  in  Huffy, 
Hvfft  41  Qa.  7(H;  that  the  propoundcr  of  a  will  holds  the  affirmative  of  the 
issue  of  deviaavU  vd  non^  in  Standi  v.  Kenan,  35  Id.  103;  Evans  v.  Arnold, 
62  Id.  181;  that  a  '*mere  glimmering  of  reason  "  is  sufficient  to  sustain  a  will, 
in  Terry  v.  Buffington,  11  Id.  345.  In  this  last  case  the  court  say:  **  We 
have  been  requested — nay,  importuned — ^to  explain  what  was  to  be  under* 
stood  by  this  language,  and  we  are  assured  that  it  has  been  grossly  misappre- 
hended and  perverted.  The  meaning  we  suppose  to  be  this:  Testaments  of 
chattels  might,  at  common  law  and  by  the  laws  of  this  state,  be  made  by 
infants  of  the  age  of  fourteen,  if  males,  and  twelve,  if  females.  This  was 
the  English  rule  until  the  statute  of  1  Victoria,  by  which  the  testamentary 
power  of  infants  is  abolished.  It  is  the  rule  here  stilL  This,  by  way  of 
illustration,  we  will  designate  as  the  morning  dawn  of  reason,  or  the  break 
of  day  of  the  mind,  in  legal  contemplation.  It  continues  to  imfold  and  ex- 
pand untU  it  culminates  to  the  meridian  blaze  of  noon,  when  no  suspicion  is 
entertained  of  the  competency  and  freedom  to  act  of  the  testator.  It  then 
begins  to  go  down  until  its  disk  disappears  beneath  the  horizon.  Still,  there 
is  the  mellow  glow  of  twilight,  by  which  the  testator  is  enabled  to  compre- 
hend the  contents  of  his  will — the  nature  of  the  estate  he  is  conveying  to  his 
family  connection — their  relative  situation  to  him — ^the  terms  upon  which  he 
stands  with  them — his  own  situation,  and  the  circumstances  which  surround 
him.  These  and  like  objects,  although  seen  by  the  testator  as  through  a 
glass  dimly,  by  reason  of  the  infirmity  of  age,  or  other  causes,  are  still  con- 
templated, not  by  the  flashy,  fitful,  and  evanescent  glare  of  the  aurora  bort" 
alls,  but  the  steady  though  subdued  light  and  illumination  of  the  *  glorious 
king  of  day,*  although  disrobed  of  his  gorgeous  and  dazzling  beams.  The 
animus  testandi,  the  soul  of  a  will,  animates  the  form  of  the  instrument  which 
he  has  executed." 
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BiOHT  OP  AcnoK  FOK  Breach  of  Wabbanty  is  not  thx  Subject  ov 
Set-oft;  the  debt  must  be  for  a  money  demand,  and  of  a  liquidated 
nature,  and  for  which  debt,  or  indebUaius  assumpsit,  or  some  other  ac- 
tion ex  contractu  will  lie. 

Whebx  Pbomissort  Note  is  Payable  to  Bearer,  and  is  Transferred 
by  mere  delivery,  without  any  indorsement,  the  person  making  the  trans- 
fer ceases  to  be  a  party,  and  is  not  responsible  thereon  to  the  transferee, 
or  any  subsequent  holder. 

If  the  Transferrer  of  a  Promissort  Note  Payable  to  Bearer  Un- 
dertakes to  guaranty  the  payment  of  it,  upon  delivery  to  the  transferee, 
he  may  be  liable  on  such  special  contract  to  him,  and  such  liability  is  the 
subject  of  set-off. 

Where  Transferrer  of  Note  Payable  to  Bearer,  upon  the  transfer  ol 
it»  represents  the  maker  as  good,  and  adds,  ''if  he  is  not  good,  I  am 
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good,'*  SQch  facts  are  admiasible  as  tending  to  prove  an  undertaking  to 
guarantee  the  payment  of  the  note. 

Whxbb  Goukt  Finds  a  Fact,  it  will  not  be  disturbed  any  more  than  would 
the  verdict  of  a  jury  on  the  facts  of  a  case,  unless  in  a  clear,  strong  case. 

Motion  to  Abbest  thb  RxADma  of  thb  Depobitiok  or  Examinatioh 
OF  A  Witness,  to  show  that  his  testimony  ought  not  to  be  admitted  by 
reading  other  testimony  or  examining  other  witnesses,  is  irregular;  the 
better  practice  is  for  the  reading  or  examination  to  proceed,  and  if,  by 
other  testimony  regularly  admitted,  it  is  made  to  appear  that  it  is  illegal, 
to  move  to  withdraw  it. 

Assumpsit.  The  opinion  states  the  case. 
L.  H.  Stephens,  for  the  plaintiff  in  error. 
T.  E.  JR.  Cobb,  for  the  defendant  in  error. 

By  Court,  Nisbet,  J.  To  this  action  a  plea  of  set-off  was  filed, 
in  which  several  grounds  of  claim  against  the  plaintiff  are  ex- 
hibited. Among  them  a  verbal  warranty  by  plaintiff  to  the 
defendant,  of  the  goodness  of  two  promissory  notes,  transferred 
by  him  to  the  defendant  for  a  valuable  consideration.  This 
part  of  the  plea  was  demurred  to,  because  it  did  not  "  disclose  a 
proper  ground  of  set-off."  The  court  overruled  the  demurrer, 
and  the  plaintiff  excepted. 

A  right  of  action  for  a  breach  of  warranty,  we  hold,  is  not 
within  the  English  statute  of  set-off.  The  debt  claimed  must  be 
a  money  demand,  and  of  a  liquidated  nature,  and  for  which  debt 
or  indebiiatua  aasumpsU,  or  some  action  ex  corUractu,  will  lie. 
Such  has  been  the  construction  of  the  British  statute:  Ghitty  on 
Contracts,  842,  843;  Morley  v.  Inglis,  5  Scott,  314;  S.  C,  4  Bing. 
N.  C.  58;  S.  C,  6  Dow.  202;  Grant  v.  JRoyal  Exch.  Asa.  Co.,  5 
Mau.  &  Sel.  442;  Webster  v.  Couch,  6  Band.  519;  HardcasUe  v. 
NethervH>od,5'Bejii.  &  Aid.  93;  Colsony,  £u7i/er,  1  Esp.  378;  Mon- 
tague on  Set-off,  18;  Tidd,  715;  Sapsford  v.  Fletcher,  4  T.  R.  512; 
Fletcher  v.  Dyche,  2  Id.  32;  Homos  v.  M'ConneU,  3  McLean, 
381;  Farquhar  v.  Collins,  3  A.  K.  Marsh.  31;  McKinneyy.  Bellows, 
3  Blackf.  31;  De  TasteU  v.  CrousUlat,  2  Wash.  C.  0.  132;  Hep- 
bum  V.  Hoag,  6  Cow.  613.  Although  our  own  statute  is  in  some 
particulars  more  comprehensive  than  that  of  England,  it  does 
not  vaiy  from  it  in  this  regard.  We  think,  therefore,  the  de- 
murrer ought  to  have  been  sustained.  The  plaintiff  also  excepted 
to  the  ruling  of  the  court,  admitting  the  evidence  of  Joshua  B. 
Crane,  upon  the  ground  that  "  it  did  not  support,  and  was  not 
competent  to  support,  any  of  the  issues  made  by  the  pleadings." 

To  determine  this  point,  it  is  necessary,  first  to  ascertain 
what  were  the  issues  made.     The  plea  is  not  full,  nor  accurately 


May,  1849.]  Crenshaw  v,  Jackson.  363 

drawn,  but,  upon  the  whole,  sufficiently  so  to  be  recognized. 
Different  grounds  of  set-off,  in  the  same  plea,  are  like  different 
counts  in  the  same  declaration,  and  the  bad  parts  of  it  may  be 
excluded  and  the  balance  retained:  Dowsland  t.  Thonipaon,  2 
W.  Black.  910. 

One  of  the  grounds  of  set-off  is,  an  undertaking  and  promise 
of  the  plaintiff,  in  consideration  of  defendant's  having  paid  him 
value  for  these  notes,  to  pay  their  full  value  to  the  defendant,  if 
the  maker  proved  unable  to  pay.  This  is  one  of  the  issues  made 
by  the  pleadings,  and  such  promise  is  within  the  statute  of  set-off. 

These  notes  were  made  payable  to  bearer,  and  were  transferred 
by  delivery.  Now,  it  is  generally  true,  that  where  a  promissory 
note  is  payable  to  bearer,  and  it  is  transferred  by  mere  delivery 
without  any  indorsement,  the  person  making  the  transfer  ceases 
to  be  a  party,  and  is  not  responsible  thereon  to  the  transferee, 
or  any  subsequent  holder:  Story  on  Prom.  Notes,  sec.  117;  Id. 
on  Bills,  sec.  109,  and  note;  Chitfyon  Bills,  8th  ed.,  p.  268, 269. 

But  if  he  i^adertakes  to  guarantee  the  payment  of  the  note, 
upon  such  rlielivery  to  the  transferee,  he  may  be  liable  on  such 
special  contract  to  him:  Stoiy  on  Prom.  Notes,  sec.  117;  Ohitty 
on  Bills,  8th  ed.,  p.  269,  270;  Morris  v.  Stacey,  Holt  N.  P.  153. 
It  is  contended,  however,  that  the  testimony  offered  and  ad- 
mitted, does  not  support  this  plea,  and  ought,  on  that  account, 
to  have  been  rejected.  It  is  insisted  that  it  proves  no  promise 
or  undertaking,  but  only  a  false  representation,  for  which  alone 
an  action  of  deceit  will  lie.  What  is  the  testimony  ?  The  wit- 
ness swore  that  he  was  present  at  the  time  the  notes  were  trans- 
ferred; that  Crenshaw  (the  plaintiff)  said  that  the  notes  were 
good,  and  the  maker,  though  a  poor  man,  was  perfectly  good 
for  his  contracts,  and  if  Bay  (the  maker)  was  not  good,  he 
(Orenshaw)  was  good.  The  first  part  of  this  testimony,  I  admit, 
only  goes  to  prove  a  representation,  and  does  not,  by  itself,  sus- 
tain the  plea.  We  think,  though,  that  the  whole  taken  together, 
does  go  to  support  the  plea,  and  was  properly  sent  to  the  jury 
for  what  it  was  worth,  under  the  instructions  of  the  court  on 
the  law  of  the  case.  The  last  part  of  this  statement,  made  by 
the  plaintiff,  is  to  be  construed  according  to  the  way  in  which 
the  parties  would  naturally  understand  such  a  declaration.  It 
certainly  was  meant  to  convey  some  meaning,  and  the  defend- 
ant must  be  considered  as  understanding  it  to  mean  something. 
When  one,  upon  the  transfer  of  a  note,  represents  the  maker  as 
perfectly  good,  and  adds,  ''  if  he  is  not  good  I  am  good,"  he  is, 
I  think,  to  be  held  as  intending  to  be  understood  by  the  other 
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party  to  say,  "  he  (the  maker)  is  perfectly  good  and  will  pay  the 
note,  but  if  he  is  not  good  and  does  not  pay  it,  I  am  good  and 
I  will  pay  it."  There  is  no  other  intelligible  or  sensible  mean- 
ing to  be  deduced  from  the  words.  They  go  to  prove  an  under- 
taking to  guarantee  the  payment  of  the  note.  We  affirm  this 
decision. 

The  remaining  exception  was  taken  to  the  admission  of  the 
depositions  of  Jonathan  P.  Davis,  because  he,  testifying  to  cer- 
tain acts  done  by  him  as  agent  of  the  plaintiff,  under  a  written 
authority,  the  writing  was  not  produced.  The  circuit  judge 
did  not  deny,  but  that  if  the  witness  acted  under  a  power  in 
writing,  the  writing  ought  to  be  introduced.  He  placed  his 
admission  of  the  evidence  on  the  ground  that  it  was  not  suffi- 
ciently proven  that  the  authority  was  in  writing.  The  depo- 
sitions of  Davis  being  read,  the  plaintiff's  counsel  objected, 
alleging  that  his  authority  was  in  writing,  and  must  be  produced; 
and  to  show  that  it  was  in  writing,  offered  the  depositions  of  one 
Evans,  who  testified,  that  he  (Evans)  went  to  the  defendant  for 
Jonathan  P.  Davis,  with  an  order  from  the  plaintiff,  etc.  This 
statement  of  Evans,  that  he  went  to  the  defendant  with  an  order 
from  the  plaintiff,  is  claimed  to  have  dhown  that  Davis'  author- 
ity to  settle  with  the  defendant  for  the  plaintiff,  was  in  writing. 
The  presiding  judge,  in  determining  a  question  of  fact  addressed 
to  him,  held  that  it  did  not  show  that  fact.  To  whom  this  order 
was  given,  does  not  certainly  appear — ^both  the  witnesses,  it 
seems,  were  agents  of  the  plaintiff.  The  order  spoken  of  by 
Evans  may  have  been  an  order  to  himself.  That  it  was  given 
to  Davis,  is  not,  to  our  minds,  clearly  proven.  Whether  it  was 
or  not,  as  before  stated,  was  a  fact  for  the  finding  of  the  court. 
The  court  found  it  against  the  plaintiff.  Under  such  circum- 
stances, we  will  not,  but  in  a  clear,  strong  case,  disturb  the 
finding,  any  more  than  we  would  the  verdict  of  the  jury  on  the 
facts  of  a  case.    This  is  not  a  clear,  strong  case. 

Besides,  it  was  irregular,  whilst  the  depositions  of  a  wit- 
ness are  being  read,  or  whilst  a  witness  is  on  the  stand  being 
examined,  to  move  to  arrest  the  reading,  or  the  examination,  to 
show  that  his  testimony  ought  not  to  be  admitted,  by  reading 
other  testimony,  or  by  examining  another  witness.  If,  during 
the  reading  or  examination,  it  comes  out  that  the  testimony 
ought  not  to  be  admitted,  then  it  is  proper  at  once  to  move  to 
arrest  it;  but  it  is  not  proper  to  arrest  it  with  a  view  to  show, 
by  other  evidence,  that  it  ought  not  to  be  admitted.  The  bet- 
ter practice,  we  think,  is  for  the  reading  or  examination  to  pro« 
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oeed,  and  if ,  by  other  testimony  regularly  admitted,  it  is  made 
to  appear  that  it  is  illegal,  to  moye  to  withdraw  it.  It  is  true 
that,  as  argued  by  counsel,  the  impression  of  illegal  eyidence 
made  upon  the  mind  of  the  jury,  inay  not  always  be  wholly 
eflkcied  by  its  withdrawal;  but  the  danger  of  that  result  is  a  less 
evil  than  the  confusion  and  disorder  which  the  other  practice 
would  introduce  into  trials.  We  shall  not  send  this  cause  back, 
although  we  sustain  the  first  exception;  for  if  the  plea  as  to  the 
warranty  had  been  stricken  out,  there  was  still  enough  in  the 
pleadings  and  eyidence,  to  authorize  the  judgment. 
Let  it,  therefore,  be  a£Srmed. 


SsT-orr  or  Unliquidated  Damaobs  generally  not  allowable  at  law  or  in 
equity:  See  note  to  Jennings  v.  Webder^  35  Am.  Deo.  724,  eolleoting  prior 
in  this  aeries. 


Meereet   et  al.  v.  Socxtf  et  al. 

[8  Hmowsu,  508.] 

Mabriaok  Abuclbs  will  bk  Executed  upon  the  Apflioatiov  of  any 
person  within  the  scope  of  the  consideration  of  the  marriage,  or  claiming 
nnder  sach  person. 

GouBTS  OF  Equity  will  not  Intebposs  in  Fayob  of  Mere  Volunteebs, 
whether  it  be  upon  a  Tolontary  contract,  or  a  covenant,  or  a  settlenMiit, 
however  meritorious  may  be  the  consideration,  and  although  they  stand 
even  in  the  relation  of  a  wife  or  child. 

Wife  and  Offbpbino,  and  Teoas  Claimino  through  Them,  alone  come 
within  the  scope  of  the  consideration  of  a  marriage  settlement. 

Whebb  Mabbiagb  Abtiolss  Make  No  Pbovision  fob  the  Offsfbino  of 
the  Mabbiagb,  and  there  are  none,  the  next  of  kin  do  not  occupy  the 
place  the  issue  generally  do,  and  hence  come  within  the  scope  of  the  mar- 
riage consideration;  children  are  within  the  consideration,  not  because 
they  stand  nearest  to  the  settler,  but  because  he  is  under  natural  and 
moral  obligations  to  provide  for  them. 

Whebe  the  Mabbiaoe  Settlement  CJontains  Limitations  both  to  Those 
to  whom  equity  will  lend  its  aid,  and  to  those  to  whom  it  will  not,  on  a 
bill  by  the  former  equity  will  enforce  the  agreements  in  favor  of  the  latter 
also;  the  doctrine  is,  that  where  courts  execute  articles  at  all,  they  always 
execute  them  in  Mo,  and  not  partially. 

Whebe  CJoubt  hah,  though  Wbongfullt,  Exbouted  Mabbiaoe  Settle- 
MENT  Pabtiallt,  i.  «.,  in  favor  of  those  coming  within  the  scope  of  the 
consideration,  this  will  not  inure  to  the  benefit  of  mere  volunteers,  so  as 
to  allow  them  subsequently  to  move  in  their  own  behalf  for  an  exeontioa 
of  the  provisions  in  their  favor. 

Equity.    The  opinion  Bufl&ciently  states  the  case. 
C<me^  for  the  plaintiff  in  error. 
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Rockwell  and  Dawson,  for  the  defendant  in  error. 

By  Court,  Lxthpein,  J.  It  shall  be  my  aim  to  popularize  this 
opinion  as  much  as  possible.  For  while  I  am  not  enthusiast 
enough  to  believe  that  the  time  will  ever  come  when  every  man 
will  be  his  own  lawyer,  still  I  feel  it  to  be  a  duty  to  accommo- 
date our  decisions,  so  far  as  we  can,  to  the  comprehension  of 
those  who  are  not  lawyers  by  profession.  The  legislature  has 
seen  fit  to  require  the  reports  to  be  distributed  to  all  the  coun- 
ties in  the  state.  All  men  here  are,  by  birthright,  hereditary 
law-makers,  and  judges  upon  the  reputation  and  lives,  as  well 
as  arbiters  of  the  property  of  their  fellow-citizens,  and  that  in 
the  last  resort.  Every  man  is  presumed  to  know  the  law.  He 
is  bound  to  do  so  at  his  peril.  While  ignorance  of  the  fact  ex- 
cuses in  civil  as  well  as  criminal  conduct,  ignorance  of  the 
law  does  not.  It  is  right,  therefore,  that  every  man  should  read 
and  understand  the  decisions  of  the  courts,  and  to  enable  him 
to  do  this,  they  should  be  divested,  as  far  as  practicable,  of  all 
technicality  and  intricacy. 

Science,  so  long  locked  up  in  cloisters  and  colleges,  has  been 
brought,  through  the  medium  of  popular  tracts  and  lectures,  to 
the  hearth  and  home  even  of  the  cottager,  and  has  thus  been 
made  eminently  useful  to  the  ordinary  business  of  life.  Shall 
botany,  chemistry,  and  philosophy,  in  all  its  branches,  be  thus 
republicanized,  and  the  law  alone,  in  this  age  of  inquiry  and 
progress,  remain  a  secret  system,  which  the  initiated  only  can 
pry  into  ?  The  Americans,  above  all  others,  are  a  plain,  practi- 
cal people,  and  they  will  have  justice  dispensed  to  them  in  a 
plain  and  intelligible  manner. 

Moreover,  all  factitious  distinctions  in  society,  created  by  pro- 
fessions, or  anything  else,  should  be  discouraged;  and  among 
the  benefits  resulting  from  the  practice  suggested,  would  be  the 
removal,  to  a  good  degree,  of  those  prejudices  which  now  exist 
in  the  bosoms  even  of  enlightened  men,  against  this  noble 
science,  the  mother  of  peace,  the  handmaid  of  morality.  The 
sooner  she  is  emancipated  from  the  cumbersome  appendages  of 
the  scholastic  and  feudal  ages,  the  better. 

With  these  preliminary  observations  we  will  proceed,  after  a 
brief  summary  of  the  facts,  to  the  questions  presented  in  the 
record. 

This  bill  was  filed  b}'  the  complainants  against  the  defendants, 
to  enforce  certain  articles  of  agreement  entered  into  by  John 
Neves  and  Catherine  Jewell,  anterior  to  their  marriage,  to  this 
effect :   ''  That  all  the  property,  both  real  and  personal,  which 
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was  or  might  thereafter  become  the  rigiit  of  the  said  John  and 
Catherine,  should  remain  in  common  between  them,  the  said 
husband  and  wife,  during  their  natural  lives;  and  should  the 
said  Catherine  become  the  longest  liver,  the  property  to  con- 
tinue hers  so  long  as  she  might  live,  and  at  her  death  to  be 
divided  between  the  heirs  of  the  said  Catherine  and  the  heirs  of 
Ote  said  John,  share  and  share  alike,  agreeably  to  the  distribu- 
tion laws  of  the  state;  and,  on  the  other  hand,  should  the  said 
John  become  the  longest  liver,  the  property  to  remain  in  the 
manner  and  form  as  above." 

The  marriage,  it  appears  by  the  bill,  was  consummated.  John 
Neves  died  in  1828,  some  eighteen  years  thereafter,  having  pre- 
viously made  and  published  his  will,  by  v^hich  he  devised  and 
bequeathed  one  half  of  his  estate  to  one  Geoige  Bowell.  Cath* 
enne,  the  widow,  instituted  proceedings  on  the  chancery  side  of 
the  superior  court  of  Baldwin  county,  against  Bichard  Bowell, 
the  executor  of  John  Neves'  will,  wherein  she  insisted  that,  un- 
der and  by  virtue  of  the  marriage  articles  heretofore  set  forth, 
she  was  entitled  to  the  whole  property  during  her  life,  after 
paying  the  debts  of  the  estate,  and  the  expenses  of  administra- 
tion; and  that  said  settlement  between  her  and  her  deceased 
husband  could  not  be  affected  or  controlled  by  his  testament. 
The  following  final  decree  was  rendered  by  the  special  jury  in 
the  premises:  ''  We  find  for  the  complainant  a  life  estate  in  the 
properly,  agreeably  to  the  provisons  of  the  marriage  contract, 
leaving  all  other  persons  to  contest  their  rights  at  her  (Mrs. 
Neves')  death." 

Under  this  decree  Catherine  Neves  took  possession  of  the 
property,  real  and  personal,  and  remained  in  possession  of  the 
same  until  her  intermarriage  with  one  William  F.  Scott,  in  1836, 
and  Scott,  after  the  marriage,  exercised  control  thereof.  Cather- 
ine died  in  1844,  without  ever  having  had  issue.  Scott  has  since 
died,  and  this  bill  is  filed  by  Shimei  Merritt  and  others,  who 
claim  to  be  the  first  cousins  and  heirs  at  law  of  the  said  Cath- 
erine, and  as  such  entitled  to  recover  the  one  half  of  the  whole 
estate  which  came  to  the  hands  of  Scott  upon  his  intermarriage 
with  the  widow  of  John  Neves. 

Are  the  complainants,  as  heirs  at  law  of  Catherine  Scott,  en- 
titled to  the  interposition  of  a  court  of  equiiy,  to  compel  the 
performance  of  the  marriage  articles,  in  their  behalf,  entered 
into  between  John  Neves  and  Catherine  Jewell? 

We  hold  the  following  propositions  to  be  well  settled,  namely: 

First,  that  marriage  articles  like  these  will  be  specifically  ex- 
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ecuted  upon  the  application  of  any  person  within  the  scope  of 
the  consideration  of  the  marriage,  or  claiming  under  such  per- 
son. 

But,  secondly,  that  in  no  case  -whatever  will  courts  of  equity 
interpose  in  favor  of  mere  volunteers,  whether  it  be  upon  a  vol* 
untary  contract,  or  a  covenant,  or  a  settlement,  however  meri- 
torious may  be  the  consideration,  and  although  they  stand  even 
in  the  relaition  of  a  wife  or  a  child. 

And  thirdly,  that  where  a  bill  is  brought  by  persons  who  ate 
within  the  scope  of  the  marriage  consideration,  or  claiming 
under  them,  there  courts  of  equity  will  decree  a  specific  execu- 
tion throughout,  as  well  in  favor  of  mere  volunteers  as  the 
plaintiffs  in  the  suit,  so  that  indirectiy  mere  volunteers  may  ob- 
tain the  full  benefit  of  the  articles  in  cases  where  they  could 
not  directiy  insist  upon  such  rights:  Atherly  on  Marr.  Sett.,  c. 
6,  p.  131-145;  Story's  Eq.  Jur.,  sees.  433,  706  a,  798  a,  986, 
987, 1040. 

Who,  then,  are  within  the  reach  and  influence  of  this  consid- 
eration of  the  marriage  ?  In  Morgan  Jenkins  and  Dame  Mar- 
garet  Kemishe  (reported  by  Sir  Thomas  Hardres,  p.  395),  Lord 
Hale  remarked,  that  '*  the  consideration  of  marriage  and  of  the 
marriage  portion,  will  run  to  all  the  e&tates  raised  by  the  settie- 
'  ment."  But  this  dictum  has  not  been  followed,  either  in  England 
or  in  this  country,  but,  on  the  contrary,  its  authority  has  been 
pretty  uniformly  questioned  or  denied.  Repudiating,  then, 
what  is  reported  to  have  been  said  by  the  chief  baron  in  Jenkins 
and  Kemiahe,  I  answer,  in  the  language  of  Lord  Macclesfield,  in 
Osgood  V.  Strode y  2  P.  Wms.  255,  that  "  the  marriage  and  mar- 
riage portion,  support  only  the  limitations  to  the  husband  and 
wife  and  their  issue,  and  such  as  claim  under  them,  which  are 
all  that  can  be  presumed  to  have  been  stipulated  for  by  the  wife 
or  her  friends."  And  that  equity  will  interpose  at  their  instance 
only,  all  others  being  volunteers;  and  the  reason  why  relief  will 
be  granted  upon  the  application  of  those  is,  that  the  settier  is 
under  a  natural  and  moral  obligation  to  provide  for  them, 
whereas  no  such  reason  applies  to  distant  heirs  or  relatives  or 
mere  strangers.  And  this  is  what  the  books  mean  when  they 
say  that  the  wife  and  ofilspring  are  within  the  scope  of  the  pro- 
visions of  the  marriage  articles,  while  others  are  not.  Nor  i£ 
this  doctrine  new  in  equity  jurisprudence.  All  uses  and  trusts 
to  be  raised  by  any  covenant  or  agreement,  must  be  founded  on 
some  meritorious  or  some  valuable  consideration,  for  courts  of 
equity  will  not  enforce  a  mere  gratuitous  gift,  or  a  mere  moral 
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obligation  or  voluntaxy  executory  trust.  It  is  othe^^ise,  of 
course,  where  the  trust  has  already  vested.  If  A.  and  B.,  for 
a  valuable  consideration  as  between  themselves,  covenant  to  do 
some  act  for  the  benefit  of  a  third  person,  who  is  a  mere  stranger 
to  the  consideration,  he  can  not  enforce  the  covenant  against 
the  two,  although  each  one  might  enforce  it  against  the  other: 
Sutton  V.  Chetwynd,  3  Meriv.  249. 

And  this  acknowledged  principle  is  precisely  the  point  in- 
volved in  this  bill.  It  is  an  attempt  by  the  complainants,  who, 
in  legal  contemplation,  are  third  persons  to  the  contracting  par- 
ties, although  distantly  related  to  one  of  them,  to  enforce  the 
covenant  between  John  Neves  and  Catherine  Jewell,  in  their 
&vor.  Chancery  will  not  lend  its  aid  for  this  purpose:  1  Fonbl. 
Eq.,  c.  6,  sec.  8;  2  Id.,  c.  2,  sec.  2,  and  notes  f,  g,  i;  Colman 
V.  Barrel^  1  Yes.  53,  64;  Colyear  v.  Midgrave,  2  Keen,  81,  97, 
98;  HoQoway  v.  Headington^  8  Sim.  324.  Before  dismissing 
this  bilanch  of  the  subject,  I  would  observe,  that  the  case  in  Har- 
dres  is  not,  after  all,  perhaps,  in  conflict  with  this  position. 
For  there,  the  settlement  contained  a  provision  for  the  flrst  wife 
and  her  oflispring,  with  remainder  to  the  heirs  of  the  body  of 
the  husband.  And  it  was  held,  that  it  did  extend  to  the  issue 
of  the  husband  by  a  second  wife. 

While  it  is  not  denied  in  the  argument  that,  as  a  general 
rule,  equity  will  not  interpose  in  behalf  of  those  standing  in  the 
attitude  of  the  complainante,  yet  it  is  urged,  with  much  inge- 
nuity, that  inasmuch  as  the  marriage  articles  make  no  provision 
for  the  offspring  of  the  intended  nuptials  (and  in  this  respect 
are  without  a  prototype  in  the  books),  that,  therefore,  the  next 
of  kin  of  the  settler  must  be  considered  as  occupying  the  place 
which  issue  usually  do,  and  consequently  coming  within  the  scope 
of  the  marriage  consideration.  The  reply  to  this  is,  children 
are  within  the  reach  of  the  marriage  consideration,  not  because 
they  stand  next  or  nearest  to  the  settler,  but  because  the  settler 
is  under  natural  and  moral  obligation  to  provide  for  them;  and 
this  reason  does  not  apply  to  relations  who  are  distantly  con- 
nected, although,  in  point  of  fact,  they  may  be  nearest  in  blood 
to  the  settler. 

The  wife  can  enforce  the  articles,  because  founded  upon  mar- 
riage, which  is  a  valuable  consideration.  The  issue  can  claim 
execution  of  them,  because  they  come  within  their  influence, 
the  settler  being  naturally  and  morally  bound  to  make  suitable 
provision  for  such.  None  others  can.  And  so  rigidly  is  this 
rale  regarded,  that  specific  performance  will  not  be  enforcodi 
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eyen  ifl  favor  of  brothers  and  sisiers  when  claiming  as  voltm- 
teers:  Ooodtvyn  y.  Ooodwyn,  1  Yes.  sen.  228;  Byaa  y.  Bya»^  2 
Id.  164.  And  if  the  conclasion  be  well  warranted  that  equiiy 
will  not  enforce  a  specific  performance,  at  the  instance  of  a  vol- 
unteer, although  so  near  a  relation  as  a  brother  or  sister,  and 
we  maintain  this  position  to  be  true,  still  less  will  it  do  so  for  a 
more  remote  relative:  Tudor  v.  Anson,  Id.  582;  Strode  v.  Russel,. 
2  Vem.  621;  MarsUm  v.  Oowan,  3  Bro.  C.  C.  170. 

I  have  already  stated  that  courts  of  equity  would  enforce 
marriage  agreements  in  favor  of  persons  at  whose  instance  thej 
will  lend  no  assistance.  This  happens  where  the  articles  con- 
tain limitations,  both  to  those  to  whom  equity  will  lend  its  aid 
and  to  those  to  whom  it  will  not.  As  for  instance,  if  the  cove- 
nant contain  limitations,  both  to  the  issue  of  the  marriage,  and 
also  to  volunteers,  for  whom  the  settler  is  under  no  natural  or 
moral  obligation  to  provide,  if  a  bill  for  a  specific  performance 
is  brought  by  the  issue,  the  court  will  direct  the  articles  to  be 
executed  in  toto;  and  consequently  the  settlement  will  contain 
limitations  in  favor  of  the  volunteers.  Whereas,  if  the  bill  had 
been  brought  by  the  volunteers,  the  court  would  have  dismissed 
it.  The  doctrine  is,  that  where  courts  execute  articles  at  all, 
they  always  execute  them  in  toto  and  not  partially:  Atherly,  125. 

Now,  the  complainants  insist  that  the  decree  rendered  in  this 
case,  at  the  instance  of  Catherine  Neves  against  Bichard  Bowell, 
the  executor  of  her  deceased  husband,  was  such  a  partial  execu- 
tion of  the  marriage  articles,  at  the  suit  of  the  wife,  as  will 
inure  in  their  favor,  although  volunteers;  and  that  by  reason  of 
this  proceeding  they  are  withdrawn  from  the  operation  of  the 
rule  which  excludes  volunteers  from  moving  in  their  own 
behalf. 

It  is  too  late  now  to  inquire,  neither  is  this  the  proper 
occasion  for  such  a  discussion,  whether  or  not  such  a  decree  as 
that  quoted  could  have  been  rightfully  rendered.  If  it  could, 
then  it  is  certainly  not  universally  true,  that  courts  of  chancery, 
where  they  execute  marriage  articles  at  all,  always  execute  them 
in  toto;  for  it  plainly  appears,  by  the  reading  of  this  decree, 
that  the  articles  were  partially  executed  only  in  favor  of  Mrs. 
Neves.  Moreover,  it  seems  to  have  been  penned  with  the  ex- 
press design  of  preventing  the  present  parties  from  evoking  it  in 
their  favor.  For  the  special  juiy  find  and  decree,  "  that  all 
other  persons  except  Mrs.  Neves  be  left  to  contest  their  rights 
at  her  death."  We  can  not  see,  then,  how  the  parties  can  be 
helped  by  this  decree.     It  may  have  been  irregular,  still  it  re< 
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mains  unreversed,  and  to  say  the  least  of  it,  it  does  not  place 
the  complainants  in  any  better  condition  than  they  occupied 
before.  It  was  undoubtedly  competent  for  the  court  to  have 
enforced  the  agreement  in  their  favor.  It  expressly,  however, 
refused  to  do  so,  and  left  them  exactly  where  it  found  them. 
How,  then,  does  this  proceeding  assist  the  plaintiffs? 

Many  cases  may  be  found,  where  settlements  have  been  made 
through  the  instrumentality  of  a  party  whose  concurrence  was 
necessaiy  to  its  validity,  and  who  procures  a  provision  to  be 
made  in  favor  of  one  who  would  not  come  within  the  considera- 
tion of  marriage.  Such  person  is  held  not  to  be  a  mere  volun- 
teer, but  as  falling  within  the  range  of  the  consideration  of  the 
agreement:  Ooring  v.  Nash,  3  Atk.  186;  Roe  ex  dem.  Hamerton 
V.  MJton,  2  Wils.  356.  But  as  was  very  properly  remarked  by 
the  learned  judge,  in  delivering  his  opinion,  in  a  case  before 
him  upon  these  same  articles,  but  between  different  parties,  in 
the  sixth  circuit  court  of  the  United  States  for  the  district  of 
Oeorgia,  *'  These  cases  themselves  establish  that  the  marriage 
consideration  alone  will  not  support  the  limitation  to  a  brother 
or  a  sister,  and  are,  therefore,  adverse  to  the  claim  of  the  present 
plaintiffs/' 

Let  the  judgment  of  the  court  below  be  afiirmed. 


Mabkiagx  Settlements. — Aa  commonly  known,  there  are  two  classes  of 
marriage  settlements,  antenuptial  and  post-nuptial,  although  the  tenn  "mar- 
riage settlement "  is  sometimes  used  as  applying  to  antenuptial  settlements 
only,  and  this  would  seem  to  be  the  more  proper  use  of  the  term,  since  the 
principles  of  law  that  govern  the  two  are  not  the  same,  as  the  former  have 
the  marriage  consideration  to  support  them,  while  the  latter  are  usually  mere 
gifts  of  real  or  personal  property  from  one  spouse  to  the  other.  We  shall 
confine  this  note  to  antenuptial  settlements.  A  marriage  settlement,  then, 
IS  defined  as  an  agreement  made  by  the  parties  in  contemplation  of  marriage, 
by  which  the  title  to  certain  property  is  changed,  and  the  property  to  some 
extent  becomes  inalienable:  Bouv.  Law  Die,  tit.  Marriage  Settlements  Mr. 
Abbott  defines  it  in  his  law  dictionary  as  **  a  formal  instrument  in  the  nature 
of  a  conveyance  or  trust  deed,  executed  by  parties  to  a  marriage,  and  in  con- 
sideration of  it,  whereby  lands  or  trust  funds  are  secured  as  a  provision  for 
the  wife  or  children,  if  any,  or  sometimes  for  the  husband."  In  the  United 
States  the  validity  of  marriage  settlements  is  generally  recognized,  and  any 
Jxmajidt  and  reasonable  agreement  made  before  marriage,  to  secure  the  wife 
either  in  the  enjoyment  of  her  own  property  or  a  portion  of  that  of  her  hus- 
band, whether  during  coverture  or  after  his  death,  will  be  carried  into  ex- 
ecution in  chancery:  Schouler  on  Hus.  &  W.,  sec.  348;  2  Kent's  Com.  163; 
SiUley  v.  Fdgery  14  Ohio,  610;  Cartledge  v.  CuUif,  29  Oa.  758;  Smith  v.  Chajh 
pell,  31  Conn.  689;  Tarbell  v.  Tarbell,  10  Allen,  278;  Hunter  v.  Bryant,  2 
Wheat.  32;  Snyder  v.  Webb,  3  Cal.  83;  Albert  v.  Winn,  5  Md.  66;  English  t. 
Foarall,  2  Pet.  695.  In  Stilley  v.  Fdger,  supra,  Wood,  C.  J.,  in  delivering 
the  opinion  of  the  court,  says,  at  page  649:  "Antenuptial  contracts  have  long 
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been  regarded  as  within  the  policy  of  the  law,  both  at  Westminster  and  in 
the  United  States.  They  are  in  favor  of  marriage,  and  tend  to  promote 
domestic  happiness,  by  removing  one  of  the  frequent  canses  of  family  dis* 
putes,  contentions  about  property,  and  especially  allowances  to  the  wife. 
Indeed,  we  think  it  may  be  considered  as  well  settled,  at  this  day,  that  almost 
any  bona  fide  and  reasonable  agreement  made  before  marriage,  to  secure  the 
wife  in  the  enjoyment  either  of  her  own  separate  property  or  a  portion  of 
that  of  her  husband,  whether  during  the  coverture  or  after  his  death,  will  be 
carried  into  execution  in  a  coart  of  chancery.  Though,  for  many  purposes, 
by  the  marriage,  the  legal  existence  of  the  wife  is  merged  in  that  of  her  hus- 
band, the  law  recognizes  her  legal  and  separate  identity  and  her  separate 
rights;  and  she  may  preserve  the  one  and  enforce  the  other,  in  contracts  oi 
this  character."  And  Chancellor  Kent  says,  2  Kent's  Com.  165:  "They 
[marriage  settlements]  usually  proceed  from  the  prudence  and  foresight  of 
friends  or  the  warm  and  anxious  affection  of  parents;  and  if  fairly  made, 
they  ought  to  be  supported  according  to  the  true  Intent  and  meaning  of  the 
instrument  by  which  they  are  created.*' 

The  marriage  itself  is  the  consideration  of  the  settlement,  and  it  is  the 
highest  consideration  known  to  the  law:  Nairn  v.  Proitffe,  6  Ves.  752;  Ex 
parte  Marsh,  1  Atk.  159;  Fcrd  v.  Stuart,  15  Beav.  499;  Magniac  v.  Thomp- 
son, 7  Pet.  348;  Armfield  v.  Am^field,  1  Freem.  Ch.  311.  Since  the  mar- 
riage, and  not  the  portion,  is  the  consideration  of  the  marriage  settle- 
ment, it  will  not  be  set  aside  on  the  ground  that  the  woman's  fortune  fell 
short  of  the  husband's  expectations:  Ex  parte  Marsh,  supra.  So  a  settle- 
ment, as  between  the  parties  and  their  representatives,  made  in  considera- 
tion of  a  fictitious  marriage,  and  subsequent  cohabitation  under  color  thereof, 
between  parties  within  the  prohibited  degrees  of  consanguinity  or  affinity,  is 
good:  Ayerst  v.  Jenkins,  L.  R.,  16  £q.  275.  The  fact  of  the  cohabitation  of 
the  parties  and  the  birth  of  children  before  the  marriage  will  not  avoid  the 
settlement:  Herring  v.  Wichman,  29  Grat.  628;  CotUts  v.  Oreenhow,  2  Munf. 
363;  S.  C,  5  Am.  Dec.  472.  The  consideration  is  held  to  extend  to  step- 
children by  a  former  marriage:  Vason  v.  Bell,  53  Ga.  416,  424;  Midiael  v. 
Morey,  26  Md.  239.  In  England  it  has  been  held  that  the  marriage  consid- 
eration extends  to  the  case  of  a  widow,  who,  having  children  by  a  former 
marriage,  is  about  to  marry,  and  contracts  with  her  husband  that  a  benefit 
shall  be  conferred  on  those  children:  Newstead  v.  Searles,  1  Atk.  265;  Oale 
V.  Oale,  L.  R.,  6  Ch.  D.  148;  but  that  it  does  not  extend  to  the  children  of 
the  husband  by  a  former  marriage:  See  Price  v.  Jenkins,  L.  R.,  4  Ch.  D. 
483.  The  marriage  consideration  will  support  a  settlement  as  against  the 
husband's  creditors,  even  if  fraudulent  on  his  part,  if  the  woman  was  in- 
nocent: Otis  V.  Spencer,  102  HI.  622;  Whelan  v.  Whelan,  3  Cow.  537;  Nat, 
Ex.  Bank  v.  Walson,  13  R.  I.  91;  Magrdac  v.  Thompson,  7  Pet.  348;  STmth 
v.  Allen,  5  Allen,  454;  Prewit  v.  WHstm,  103  U.  S.  22;  Herring  v.  Wickfiam, 
29  Grat  628;  Andrews  v.  Jones,  10  Ala.  400;  Marshall  v.  Morris,  16  Ga.  373; 
Bonaer  v.  Miller,  5  Or.  110;  Jones^  Appeal,  62  Pa.  St.  324.  So  the  settle- 
ment will  be  good  if  both  parties  know  of  the  husband's  indebtedness,  if  the 
settlement  is  not  grossly  out  of  proportion  to  his  station  and  circumstances 
Campion  v.  Cotton,  17  Ves.  264,  272;  Armfield  v.  Armfield,  1  Freem.  Ch. 
311;  Brunnelv.  fKi^A<rroM?,  29  Ind.  123;  Credle  v.  Carraioan,  44  N.  C.  422} 
Barrow  v.  Barrow,  2  Dick.  504;  Ramsay  v.  Richardson,  Riley's  Ch.  271. 
Even  if  the  settlement  conveys  the  husband's  whole  estate,  it  is  not  neces- 
sarily  on  that  account  invalid  as  to  creditors,  if  Iho  wife  was  innocent  of  any 
fraud:  Herring  v.  Wickham,  29  Gratt.  628;  but  if  there  was  fraud  on  th« 
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hnsband's  part,  and  she  knew  that  he  conveyed  to  h'jr  the  whole  of  his  ettcUe, 
it  will  be  invalid:  McOowan  v.  IliU,  16  S.  0.  602.  The  clearest  proof  of  tlie 
wife's  participation  in  the  husband's  fraud  must  be  shown:  PrevoU  v.  Wilson^ 
103  U.  S.  22. 

A  legal  contract  and  promise  of  marriage,  made  in  good  faith  by  a  woman 
to  one  who  has  executed  to  her  a  deed  of  land,  for  the  purpose  of  inducing 
her  to  marry  him,  is  a  good  consideration  for  the  deed,  and  she  will  be  enti- 
tled to  hold  the  land  against  his  creditors,  although  the  marriage  is  prevented 
by  his  death:  Smith  v.  Allen,  5  Allen,  454.  Where  the  settlement  is  made 
in  contemplation  of  marriage,  the  law  presumes  it  was  an  inducement  to  it, 
and  the  courts  can  not  assume  the  contrary  to  be  the  fact:  Herring  v.  Wick- 
ham,  29  Gratt.  628.  Where  the  settlement  is  made  and  a  marriage  entered 
into  for  the  purpose  of  defrauding  the  husband's  creditors,  and  the  wife  is  a 
party  to  the  fraud,  it  will  not  be  valid  as  against  the  creditors'  claims:  CoUm^ 
Une  V.  Penhodl,  1  Sm.  &  G.  228,  256;  Goldsmith  v.  RusseU,  5  De  G.  M.  &  G. 
555. 

If  an  agreement  be  made  in  toriting  before  marriage,  for  the  settlement  of  aa 
estate,  the  settlement,  although  made  after  marriage,  will  be  deemed  valuablei 
Schouler's  Hus.  &  W.,  sec.  350;  Peachy's  Mar.  Set.  63;  Roper  on  Husband  and 
Wife,  306, 307;  Bogers  v.  Brightman,  10  Wis.  55;  Reade  v.  Livingston,  3  Johns. 
Ch.481;  Finchy.  JTmeh,  lOOhioSt.  501;  Izard v, Izard,  IBail  Ch.  228;  David- 
son V.  Cfraves,  Riley's  Ch.  219;  SaUerthwaite  v.  Emley,  3  Green's  Ch.  489.  But  if 
the  agreement  before  marriage  be  verbal  only,  and  the  settlement  after  marriage 
be  made  in  pursuance  of  it,  whether  such  agreement  will  support  the  settle- 
ment against  creditors  appears  to  be  undecided.  It  is,  however,  presumed 
that  such  a  promise  would  not  support  the  settlement  against  creditors, 
because  the  statute  of  frauds  is  express  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  agreement  made  in  consideration  of 
marriage,  unless  some  memorandum  or  note  thereof  shall  be  in  writing,  and 
signed  by  the  party  to  bo  charged  therewith,  or  some  other  person  by  hinv 
lawfully  authorized:  Roper  on  Husband  and  Wife,  307.  A  settlement,  after 
marriage,  reciting  or  made  in  pursuance  of  a  parol  antenuptial  agreement,  ia 
valid  against  subsequent  creditors  where  there  has  also  been  the  consideration! 
of  a  payment  of  money:  SiUlman  v.  Ashdown,  2  Atk.  478.  Marriage  articles 
are  defined  by  Mr.  Bouvier  as  articles  of  agreement  between  parties  contem< 
plating  marriage,  in  accordance  with  which  the  marriage  settlement  Ib  after* 
wards  to  be  drawn  up:  2  Bouv.  Law  Die,  tit.  Marriage  Articles.  Mr. 
Macqueen  says:  *'  When  promises  and  agreements  in  consideration  of  marriage 
are  meant  to  become  the  groundwork  of  settlements,  they  are  called  marriage 
articles.  They  are  often  drawn  up  hastily  and  signed  on  the  eve  of  the 
nuptial  ceremony,  from  want  of  time  to  prepare  a  final  deed — which,  however, 
when  ultimately  executed,  if  it  be  in  strict  conformity  with  the  articles,  will 
supersede  them:"  Macq.  Hus.  &  W.  246. 

The  American  rule  is  favorable  to  marriage  articles,  although  unskillfully 
drawn,  so  long  as  they  are  bona  fide  articles,  and  the  party  marrying  upon 
their  faith  had  good  reason  to  rely  upon  them  as  such:  Schouler's  Hus.  & 
W.,  sec.  352;  Neves  y,  ScoU,  9  How.  196;  Hooks  v.  Lee,  8  Ired.  Eq.  157;  Rivert 
V.  Thayer,  7  Rich.  Eq.  136;  KinnardY,  Daniel,  13B.  Mon.  496;  Montgomery  v. 
Henderson,  3  Jones' Eq.  113;  Smith  v.  Moore,  3  Green's  Ch.  485;  Potts  y.  Cog- 
deU,  1  Desans.  456.  In  Hooks  v.  Lee,  8  Ired.  Eq.  157,  Ruffin,  C.  J.,  says,  at 
pages  160  and  161,  in  speaking  of  articles  in  the  form  of  covenants  between  the 
parties  themselves  without  any  trustee:  '*  Such  a  contract  is  considered  in  a 
court  of  equity  as  containing  but  notes  of  the  heads  of  an  agreement,  in  its 
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natare  executory,  and  it  has  been  long  settled,  that  the  trusts  created  by  it 
are  to  be  favorably  molded  in  equity,  so  as  to  effectoate  the  intention  of  the 
parties  in  reference  to  provisions  for  themselves  for  the  issne  of  the  marriage, 
and  such  other  persons  as  were  apparently  within  the  contemplation  of  the 
parties:  Oaus€  v.  HcUet  2  Ired.  Eq.  241.  Such  agreements  are  subject  to  be 
mndified,  so  as  even  to  have  the  chasms  in  them,  in  not  providing,  for  example, 
for  particular  events,  supplied,  when  requisite  to  effectuate  the  general  in- 
tention, if  it  can  be  collected  either  from  the  language  of  the  instrument  or 
from  the  stipulations  usually  inserted  in  such  agreements,  or  from  the  condi* 
tion  of  the  particular  contracting  parties.  The  case  thus  standing  on  articles, 
it  is  to  be  decided  just  as  it  would  have  been  if  in  the  life-time  of  the  wife 
she  had  filed  her  bill  to  have  a  settlement  made  pursuant  to  the  articles. 
They  are  exceedingly  imperfect,  and  obviously  the  product  of  an  unskillful 
and  ignorant  draughtsman,  and  amount  only  to  notes  of  the  actual  agreement, 
whatever  it  was,  which  are  very  inaccurately  expressed.  It  is  incumbent  on 
the  court,  therefore,  to  look  through  every  part  of  the  instrument  in  order  to 
discover  the  intention,  and  then  to  execute  that  intention,  as  gathered  from 
the  whole,  without  regard  to  particular  inaccurate  forms  of  expression.'' 

There  is  a  distinction  in  courts  of  equity  as  to  the  parties  in  whose  favor 
the  provisions  of  marriage  articles  will  be  specifically  executed  or  not: 
Neves  v.  ScoU,  9  How.  197;  Denmson  v.  Oothrrng,  7  Pa.  St.  175;  King  v. 
WMtly,  10  Paige,  465.  They  differ  from  marriage  settlements  in  that  they 
are  executory  in  their  nature,  while  the  latter  are  treated  as  executed  trusts. 
The  parties  seeking  specific  execution  of  such  articles  may  be  those  who  are 
strictly  w^ithin  the  reach  ajod  influence  of  the  consideration  of  the  marriage, 
or  claiming  through  them,  such  as  the  wife  and  issue  and  those  claiming  un- 
der them;  or  they  may  be  mere  volunteers,  for  whom  the  settler  is  under  no 
natural  or  moral  obligation  to  provide,  and  yet  who  are  included  within  the 
scope  of  the  provisions  in  the  marriage  articles,  such  as  his  distant  heirs  or 
.Telatives,  or  mere  strangers.  The  distinction  is,  that  marriage  articles  will 
■  be  specifically  executed  upon  the  application  of  any  persons  within  the  scope 
^  of  the  consideration  of  the  marriage,  or  claiming  under  such  person;  but  not 
(generally  upon  the  application  of  mere  volunteers:  2  Story's  Eq.  Jur.,  sec  986; 
Atherly  on  Mar.  Set.,  c.  6,  pp.  131-145.  Where  the  bill  is  brought  by  per- 
sons who  are  within  the  scope  of  the  marriage  consideration  or  claiming  under 
them,  courts  of  equity  will  decree  a  specific  execution  throughout,  as  well  in 
favor  of  the  mere  volunteers  as  of  the  plaintiffs  in  the  suit.  So  that,  indi- 
rectly, mere  volunteers  may  obtain  the  full  benefit  of  the  articles,  in  the  cases 
where  they  could  not  directly  insist  upon  such  rights.  The  ground  of  this 
peculiarity  is,  that  when  courts  of  equity  execute  such  articles  at  all,  they 
execute  them  in  toto  and  not  partially:  2  Story's  Eq.  Jur.,  sec.  986;  West  v. 
Erissey,  2  P.  Wms.  349;  KeUleby  v.  AtiDOod,  1  Vem.  298, 471;  Stevens  v.  True- 
man,  1  Ves.  73;  Williamson  v.  Codrington,  1  Id.  512;  Cdman  v.  Sorrel,  1  Vee. 
jun.  60;  S.  C,  3  Bro.  0.  C.  13;  Ptdvertqft  v.  Pvlvertoft,  18  Ves.  99;  Ellison  v. 
Ellison,  6  Id.  662;  Oraham  v.  Oraham,  1  Ves.  jun.  275;  Wycherley  v.  Wycher- 
ley,  2  Eden,  177;  Bunn  v.  Winthrop,  1  Johns.  Ch.  336. 

Letters  written  before  marriage,  containing  promises  of  a  settlement,  will  be 
eu£5cient  to  establish  an  antenuptial  settlement,  if  they  clearly  furnish  its 
terms:  Hammerdey  v.  D^  Biel,  12  CI.  &  Fin.  45.  In  that  case,  there  was  a 
letter  written  by  the  authority  of  the  person  whose  daughter  was  about  to  be 
married,  that  he  would  add  ten  thousand  pounds  to  the  settlement  already 
made,  to  be  settled  in  the  same  manner.  The  court  of  first  instance  and  the 
house  of  lords  decided  that  the  marriage  took  place  upon  the  faith  of  the  rep* 
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resentation  that  that  person  would  give  an  additional  ten  thoosand  pounds. 
Therefore  it  was  decided  that  his  estate  was  hound  hy  the  contract,  and  that 
sum  his  estate  had  to  pay;  so  a  settlement  made  after  marriage  in  pursuance 
of  promises  contained  in  letters  written  before  marriage  is  valid  even  against 
creditors:  Kinnard  v.  Danidy  13  B.  Mon.  4d9;  but  where  the  terms  of  the 
settlement  mentioned  in  the  correspondence  are  uncertain,  it  can  not  be  en- 
forced: Moorehouae  v.  Cdvin,  15  Beav.  341.  In  that  case,  a  testator  who 
had  by  his  will  bequeathed  twelve  thousand  five  hundred  pounds  to  his 
daughter  stated,  on  the  proposal  for  her  marriafi^e,  that  he  would  give  her  as 
a  portion  two  thousand  pounds;  and  he  proceeded,  '*  nor  will  that  be  all;  she 
is  and  shall  be  noticed  in  my  will,  but  to  what  further  amount  I  can  not  say," 
etc  He  revoked  his  will,  and  died  without  bequeathing  her  the  twelve  thou- 
sand five  hundred  pounds.  It  was  held  that  there  was  no  binding  contract  to 
give  her  more  than  two  thousand  pounds.  But  where  an  after-marriage  set- 
tlement is  made  in  pursuance  of  provisions  contained  in  letters  purporting  to 
be  written  before  the  marriage,  in  a  contest  with  creditors  of  the  grantor, 
proof  should  be  adduced  to  show  that  the  letters  bear  their  true  date,  or  that 
they  were  received  before  the  marriage:  Kinnard  v.  Daniel,  13  B.  Mon.  601. 
Marriage  agreements  have  frequently  been  refused  enforcement  on  the  ground 
that  they  were  unintelligible,  inconsistent,  or  uncertain:  Peachy's  Mar.  Set. 
68;  Schouler*s  Hus.  &  W.,  sec.  353;  Franks  v.  Martin,  1  Eden,  300. 

A  secret  and  voluntary  conveyance  by  a  woman,  in  contemplation  of  mar- 
riage, to  third  persons,  may  be  avoided  by  the  husband:  England  \.  Doioes,  2 
Beav.  522;  2  Kent's  Com.  174;  Tucker  v.  Andrews,  13  Me.  124;  Baker  v.  Jor- 
dojiy  73  N.  C.  145;  but  if  the  husband  marry  with  notice  of  such  settlement 
by  the  wife,  he  is  remediless:  Cheshire  v.  Payne,  16  B.  Mon.  618;  Terry  v. 
Hopkins,  1  Hill's  Gh.  1.  In  the  construction  of  marriage  settlements,  the 
true  intention  of  the  parties  thereto  should  be  sought  for:  Peachy's  Mar. 
Set.  457,  523,  532;  Mvntier  v.  Mintier,  28  Ohio  St.  307;  CarsweU  v.  SchUy,  56 
Ga.  101;  Beid  v.  Kenrick,  1  Jur.  N.  S.  898. 

Where  the  settlement  is  by  a  formal  instrument,  it  will  be  strictly  pursued, 
and  the  powers  of  the  wife  regulated  by  the  exact  terms  of  the  instrument; 
hence,  where  the  substance  of  the  settlement  was  the  conveyance  of  a  house 
and  lot  for  the  use  of  the  wife,  and  the  purpose  and  intention  expressed  was 
to  provide  a  home  for  her  and  her  children,  it  was  held  the  wife  could  not 
oonvey  her  interest  in  it  to  raise  money  to  help  her  husband  in  his  business: 
Bank  qf  ChreenOfaro'  v.  Chambers,  30  Gratt.  202. 
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[7  OSOBOLk«  64.] 

MoiTXY  Paid  with  a  Full  Knowledge  of  All  the  Faois,  but  under  a 
clear  mistake  of  the  law,  may  be  recovered  back  in  an  action  for  money 
had  and  received. 

Administrator  Who,  under  a  Mistaken  View  ov  the  Law,  but  with  a 
full  knowledge  of  all  the  facts,  pays  to  a  portion  of  the  distributees  of  an 
intestate  a  greater  portion  of  the  estate  than  they  are  entitled  to,  may 
recover  back  the  same  in  an  action  for  money  had  and  received. 

Aonoii  fOR  Money  Had  and  BjumvED  is  Equitable  in  its  natars»  and 
generally  wherever  a  bill  in  equity  would  lie. 
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AssuicpsiT.    The  opinion  states  the  facts. 

M.  J,  Crawford,  for  the  plaintiff  in  error. 
E.  E.  Broyn,  for  the  defendant  in  error. 

Bj  Court,  NiSBET,  J.  The  judgment  of  nonsuit  was  awarded 
by  the  court  below  in  this  case  upon  the  following  state  of  facts, 
agreed  upon  by  the  parties:  "  The  actions  were  founded  upon  a 
Toluntary  payment  made  to  each  of  the  defendants  by  the  plaintiff, 
as  administrator  of  Obadiah  M.  Culbreath,  deceased,  of  one 
seventh  part  of  said  intestate's  estate,  as  part  of  their  distribu- 
tiye  shares  of  said  estate,  in  ignorance  of  the  law  of  distribution 
of  estates.  After  the  payments,  the  children  of  a  deceased  sister 
of  the  intestate,  and  also  of  the  defendants,  in  being  at  the  time 
of  the  payments,  and  known  and  recognized  as  such  children  of 
a  deceased  sister  of  the  intestate  and  of  the  defendants,  brought 
suit  against  the  plaintiff,  as  administrator  aforesaid,  to  recover 
their  distributive  share  of  the  estate  of  said  intestate,  it  being  one 
eighth  of  said  estate,  and  did  recover.  The  suits  now  pending 
were  brought  by  the  plaintiff  to  recover  of  defendants  their  pro- 
portion of  the  overpayment  to  them."  Upon  the  hearing,  the 
presiding  judge  nonsuited  the  plaintiff,  with  leave  to  move  at 
the  next  term,  to  set  aside  the  nonsuit  and  reinstate  the  cases. 
Which  motion  being  made,  was  refused,  and  to  that  decision 
the  plaintiff  excepted. 

Upon  the  hearing  before  this  court,  it  was  conceded  on  both 
sides  that  with  a  knowledge  of  all  the  facts,  the  plaintiff  acted 
upon  a  mistake  of  the  law.  That  was  considered  as  proven. 
Believing  that  the  defendants  were  entitled  to  the  whole  of  the 
estate  of  his  intestate,  to  the  exclusion  of  the  children  of  his  de- 
ceased sister,  through  a  mistake  as  to  the  law,  he  paid  to  them 
the  share  which  was  rightfully  due  to  those  children.  They 
having  sued  and  recovered  of  '  him  their  distributive  share, 
he  brings  these  actions  to  recover  of  the  defendants  the  money 
so  paid  to  them  through  a  mistake  of  the  law.  The  question  is. 
Can  a  party  recover  back  money  paid,  with  a  knowledge  of  all 
the  facts,  through  mistake  of  the  law? 

We  are  fully  aware  that  the  authorities  upon  this  question  are 
in  conflict,  as  well  in  England  as  in  this  country.  Qreat  names 
and  courts  of  eminent  authority  are  arrayed  on  either  side.  It 
is  not  one  of  those  questions  upon  which  the  mind  promptly 
and  satisfactorily  arrives  at  a  conclusion.  This  is  true  in  refer- 
ence both  to  principle  and  authority.  It  is  not  surprising, 
therefore,  that  Judge  Alexander  and  this  court  should  differ.    I 
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thiiik,  and  I  shall  tiy  to  prove,  that  the  weight  of  authority  is 
with  us.  If  it  were  not  so— if  authorities  were  balanced — we 
feel  justified  in  kicking  the  beam,  and  ruling  according  to  that 
naked  and  changeless  equity  which  forbids  that  one  man  should 
retain  the  money  of  his  neighbor,  for  which  he  paid  nothing, 
and  for  which  his  neighbor  received  nothing:  an  equity  which  is 
natural — which  savages  understand — ^which  cultivated  reason 
approves,  and  which  Christianity  not  only  sanctions,  but  in  a 
thousand  forms  has  ordained. 

In  ruling  in  favor  of  these  actions,  we  aim  at  no  visionary 
moral  perfectibility.  We  feel  the  necessity  of  practicable  rules, 
by  which  rights  are  to  be  protected  and  wrongs  redressed.  We 
know  the  necessity,  too,  of  general  rules,  and  how  absurd  would 
bo  that  attempt,  which  seeks  to  administer  the  equity  which 
springs  from  each  and  every  case.  The  insufficiency  which 
marks  all  law-givers,  laws,  and  tribunals  of  justice,  makes  that 
a  hopeless  thing.  Still,  where  neither  positive  law  nor  a  well- 
settled  train  of  decisions  imposes  upon  courts  a  prohibition,  they 
are  at  liberty,  nay,  bound,  to  respect  the  authority  of  natural 
equity  and  sound  morality.  Where  these  are  found  on  one  side 
of  a  doubtful  question,  they  ought  to  cast  the  scale.  Moreover, 
we  believe  that  the  rule  we  are  about  to  lay  down,  may  be  so 
guarded,  as  in  its  application  to  be  both  practicable  and  politic. 

It  is  difficult  to  say  that  an  action  for  the  recovery  of  money 
paid  by  mistake  of  the  law,  will  not  lie  upon  those  principles 
which  govern  the  action  of  assumpsit  for  money  had  and  re- 
ceived. Those  principles  are  well  settled  since  the  great  case 
of  Moses  V.  McFerlan,  in  2  Burr.  1005.  The  grounds  upon  which 
that  necessary  and  most  benign  remedy  goes,  are  there  laid 
down  by  Lord  Mansfield.  This  claim  falls  within  the  principles 
there  settled,  and  can  not  be  distinguished  from  cases  which 
have  been  ruled  to  fall  within  them,  but  by  an  arbitrary  exclusion. 
I  am  not  now  using  the  case  of  Moses  v.  McFerlan,  as  the  au- 
thority of  a  judgment  upon  the  precise  question  made  in  this 
record;  although  Lord  Mansfield  there  held,  that  money  paid 
by  mistake  could  be  recovered  back  in  this  action,  without  dis- 
tinguishing between  mistake  of  law  and  fact:  I  refer  to  it,  to 
demonstrate  what  are  the  principles  upon  which  the  action  is 
founded.  It  is  not  founded  upon  the  idea  of  a  contract.  In 
answer  to  the  objection,  that  assumpsit  would  lie  only  upon  a 
contract,  express  or  implied.  Lord  Mansfield  said:  ''If  the  de- 
fendant be  under  an  obligation,  from  the  ties  of  natural  justice, 
to  refund,  the  law  implies  a  debt,  and  gives  this  action,  founded 
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in  the  equity  of  the  plaintiffs  case,  as  if  it  were  upon  con- 
tract." 

Again:  "  One  great  benefit  derived  to  a  suitor  from  the  na- 
ture of  this  action  is,  that  he  need  not  state  the  special  circum- 
stances from  which  he  concludes  that,  ex  asqujo  et  bono,  the  money 
received  by  the  defendant  ought  to  be  deemed  belonging  to 
him." 

"  The  defendant  (says  his  lordship,  further)  may  defend  him- 
self by  everything  which  shows  that  the  plaintiff,  ex  cequuo  el 
bono,  is  not  entitled  to  the  whole  of  his  demand,  or  to  any  part 
of  it."  His  summary  is  in  the  following  words:  ''  In  one  word, 
the  gist  of  this  action  is,  that  the  defendant,  upon  the  circum- 
stances of  the  case,  is  obliged,  by  the  ties  of  natural  justice  and 
equity,  to  refund  the  money."  In  the  language  of  the  civilians, 
from  whom  Lord  Mansfield  borrowed  many  valuable  principles, 
"  Hoc  naJtwra  cequum  est  neminem  cum  oUeHua  detHmenio  fien 
locupletiorem/* 

If  there  is  justice  in  the  plaintiff's  demand,  and  injustice  or 
unconscientiousness  in  the  defendant's  withholding  it,  the  action 
lies;  or,  to  use  more  appropriate  language,  the  law  will  compel 
him  to  pay.  Now,  when  money  is  paid  to  another,  under  a 
mistake  as  to  the  payor's  legal  obligation  to  pay,  and  the  payee's 
legal  right  to  receive  it,  and  there  is  no  consideration,  moral,  or 
honorary,  or  benevolent,  between  the  parties,  by  the  ties  of 
natural  justice,  the  payor's  right  to  recover  it  back  is  perfect, 
and  the  payee's  obligation  to  refund  is  also  perfect — ^it  becomes 
a  debt.  It  is  a  case  fully  within  the  range  of  the  ex  asqiuo  et  bono 
rule.  This  is  that  case.  It  falls  within  none  of  the  exceptions 
mentioned  by  Lord  Mansfield.  It  was  not  paid  as  a  debt  due 
in  honor  or  honesty,  as  in  case  of  a  debt  barred  by  statute — 
it  is  not  paid  as  a  donation — it  was  not  paid  as  a  debt  con- 
tracted in  violation  of  public  law;  for  example,  money  fairly 
lost  at  play.  In  all  such  cases  it  is  conscientious  for  the  defend- 
ant to  keep  ii  In  this  case  there  is  no  right,  or  equity,  or  con- 
science upon  which  the  defendant  can  plant  himself.  Why, 
then,  is  not  the  case  of  a  payment  by  mistake  of  the  law,  within 
the  principles  of  Moses  v.  McFerlanf 

Bight  here  the  argument  might  rest  on  principle.  Just  here 
the  onu9  is  cast  upon  the  other  side,  to  show  how  and  why  this 
case  is  distinguishable  from  other  cases  falling  confessedly 
within  the  principles  upon  which  the  action  for  money  had  and 
received  is  based.  We  shall  see  upon  what  footing  the  distinc- 
tion is  placed  by  Lord  Ellenborough.    It  is  that  of  policy. 
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The  doctrine  which  I  am  now  repelling,  never  was  defended 
upon  principle — ^it  never  can  be. 

No  British  or  American  judge  ever  attempted  its  defense  on 
principle.  It  was  ruled  on  policy,  and  followed  upon  the  au- 
thority of  a  few  precedents.  A  policy  which,  it  must  be  con- 
ceded, does  private  wrong,  for  the  sake  of  an  alleged  public 
good;  or,  I  should  more  appropriately  say,  rather  than  risk  a 
doubtful  public  evil.  It  was,  no  doubt,  this  view  of  the  subject 
which  startled  the  calm  philosophical  equity  of  Marshall's  mind, 
when  yielding,  in  Hunt  v.  Bousmanier,  8  Wheat.  174,  to  prece- 
dent, he  still  gave  in  his  personal  protest  against  the  doctrine. 
For  what  he  said  in  that  case  can  be  viewed  in  no  other  light 
than  as  a  personal  protest.  It  is  wise,  it  is  necessary  for  courts 
to  yield  to  established  authority;  but,  inasmuch  as  the  use  of 
precedent  is  to  illustrate  principle,  a  single  precedent  or  a  num- 
ber of  precedents  should  not  control,  when  they  are  against 
principle. 

We  guard  this  doctrine  by  saying,  that  the  action  is  not  main- 
tainable where  money  is  paid  through  mere  ignorance  of  the 
law,  or  in  fulfillment  of  a  moral  obligation,  or  on  a  contract 
against  public  law,  or  on  any  account  which  will  make  it  con- 
sistent with  equity  and  good  conscience  for  the  defendant  to 
retain  it.  Nor  does  the  judgment  of  this  court  embrace  cases  of 
concealment,  fraud,  or  misrepresentation.  They  depend  upon 
principles  peculiar  to  themselves.  And  further,  it  is  scarcely 
necessary  to  add,  that  a  recovery  can  not  be  had  unless  it  is 
proven  that  the  plaintiff  acted  upon  a  mistake  of  the  law. 

There  is  a  clear  and  practical  distinction  between  ignorance 
and  mistake  of  the  law.  Much  of  the  confusion  in  the  books 
and  in  the  minds  of  professional  men  upon  this  subject  has 
grown  out  of  a  confounding  of  the  two.  It  may  be  conceded 
that  at  first  view  the  distinction  is  not  apparent;  but  it  is  in- 
sisted that  upon  close  inspection  it  becomes  quite  obvious.  It 
has  been  ridiculed  as  a  quibble,  but  we  shall  see  that  it  has 
been  taken  by  able  men  and  acted  upon  by  eminent  courts. 
Ignorance  implies  passiveness;  mistake  implies  action.  Igno- 
rance does  not  pretend  to  knowledge,  but  mistake  assumes  to 
know.  Ignorance  may  be  the  result  of  laches,  which  is  crim- 
inal; mistake  argues  diligence,  which  is  commendable.  Mere 
ignorance  is  no  mistake,  but  a  mistake  always  involves  ignorance, 
yet  not  that  alone.  The  difference  may  be  well  illustrated  by 
the  case  made  in  this  record.  If  the  plaintiff — ^the  adminis- 
trator— ^had  refused  to  pay  the  distributive  share  in  the  estate 
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which  he  represented  to  the  children  of  his  intestate's  deceased 
sister,  upon  the  ground  that  thej  were  not  entitled  in  law,  that 
would  have  been  a  case  of  ignorance,  and  he  would  not  be  heard 
for  a  moment  upon  a  plea  that,  being  ignorant  of  the  law,  he  is 
not  liable  to  pay  interest  on  their  money  in  his  hands.  But 
the  case  is,  that  he  was  not  only  ignorant  of  their  right  in  law, 
but  believed  that  the  defendants  were  entitled  to  their  exclusion, 
and  acted  upon  that  belief,  by  paying  the  money  to  them.  The 
ignorance,  in  this  case,  of  their  right,  and  the  belief  in  the  right 
of  the  defendants,  and  action  on  that  belief,  constitute  the  mis- 
take. 

The  distinction  is  a  practical  one,  in  this,  that  mere  ignorance 
of  the  law  is  not  susceptible  of  proof.  Proof  can  not  reach  the 
convictions  of  the  mind,  undeveloped  in  action;  whereas,  a  mis- 
take of  the  law,  developed  in  overt  acts,  is  capable  of  proof  like 
other  facts. 

The  usual  reply  to  all  this  is  the  time-honored  maxim,  Ignth 
rarUia  juris  rum  excusai.  We  do  not  make  void  this  maxim  in. 
any  fair  construction  of  it.  It  is  an  indispensable  rule  of  legal 
and  social  policy;  it  is  that  vdthout  which  crime  could  not  be 
punished,  right  asserted,  or  wrong  redressed.  What  if  its  ap- 
plication does,  in  some  cases,  work  injustice?  Its  overruling 
necessity,  and  the  vast  preponderance  of  its  benefits  over  its 
evils,  have  reconciled  the  civilized  world  to  its  immovable  stains^ 
as  a  rule  of  action.  The  idea  of  excuse,  implies  delinquency. 
No  man  can  be  excused  upon  a  plea  of  ignorance  of  the  law,  for 
disobeying  its  injunctions,  or  violating  its  provisions,  or  abid- 
ing his  just  contracts.  He  is  presumed  to  know  the  law,  and  if 
he  does  not  know  it,  he  is  equally  presumed  to  be  delinquent. 
I  remark,  to  avoid  misconstruction,  that  it  is  of  universal  appli- 
cation in  criminal  cases.  In  civil  matters,  it  ought  not  to  be 
used  to  effectuate  a  wrong.  That  is  to  say,  it  can  not  be  a  suffi- 
cient response  to  the  claim  of  an  injured  person,  that  he  has 
been  injured  by  his  own  mistake  of  the  law,  when  the  respond- 
ent, against  conscience,  is  the  holder  of  an  advantage  resulting 
from  that  mistake.  The  meaning,  then,  of  this  maxim  is  this: 
No  man  can  shelter  himself  from  the  punishment  due  to  crime» 
or  excuse  a  wrong  done  to,  or  a  right  withheld  from  another^ 
under  a  plea  of  ignorance  of  the  law.  The  maxim  contemplates 
the  punishment  of  crime,  the  redress  of  wrong,  and  the  protec- 
tion of  rights.  Is  it  not  unreasonable  so  to  construe  it  as  to 
apply  it  to  one  who  has  not  only  done  no  wrong  and  vnthheld 
no  right,  but  is  himself  the  injiured  party,  as  in  this  case?    The 
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plamtiff  has  violated  no  law,  withheld  no  right  from  the  defend- 
ants, and  in  no  particular  wronged  them;  but  on  the  contrary, 
he  has  been  injured  to  the  extent  of  the  money  which  they  un- 
righteously withhold  from  him.  In  this  Tiew  of  it,  too,  the 
publio  policy  of  the  maxim  is  sustained.  I  can  not  see  that  its 
utilily  is  lessened  by  this  limitation  of  its  application.  In  the 
language  of  Sir  W.  D.  Evans,  ''  the  effect  of  the  doctrine  is  car- 
ried sufficiently  far  for  the  purposes  of  public  utiliiy,  by  hold- 
ing that  no  man  shall  exempt  himself  from  a  duty,  or  shelter 
himself  from  the  consequences  of  infringing  a  prohibition  im- 
posed by  law,  or  acquire  an  advantage  in  opposition  to  the  legal 
rights  and  interests  of  another,  by  pretending  error  or  igno- 
rance of  the  law:  2  Pothier  on  Obligations,  App.  297. 

The  distinction  between  ignorance  and  mistake  of  the  law,  is 
recognized  by  Lord  Boslyn  in  Fletcher  v.  Toilet,  5  Yes.  14;  by 
Lord  Manners  in  Leonard  v.  Leonard,  2  Ball  &  B.  180, 183;  by 
the  court  of  appeals  of  South  Carolina,  in  Lawrence  v.  Beaubien, 
2  Bailey,  623  [23  Am.  Dec.  155],  and  in  the  Executors  o/Ebphins 
V.  Maeyck,  1  Hill  (S.  C.)  Ch.  251.  In  England,  the  authorities 
are  pretty  nearly  in  eqwUibrio,  yet  I  must  think  that  the  pre- 
ponderance, taking  the  cases  at  law  and  in  equity  together,  is 
on  the  side  of  the  principle  which  I  am  laboring  to  establish. 
This  action  for  money  had  and  received,  is  an  equitable  remedy, 
and  lies  generally  where  a  bill  will  lie;  decisions,  therefore,  in 
chancery  which  recognize  the  principle,  may  be  justly  held  to 
sustain  it.  The  first  case,  then,  in  order  of  time,  is  that  of 
Lansdown  v.  Lansdovm,  reported  in  Mosely,  864,  decided  by 
Lord  Chancellor  King.  That  case  was  this — the  second  of 
four  brothers  died  seised  of  land,  and  the  eldest  entered  upon 
it.  But  the  youngest  aLso  claimed  it.  They  agreed  to  leave  the 
question  of  inheritance  to  one  Hughes,  a  schoolmaster,  who 
determined  against  the  eldest  brother,  on  the  ground  that  lands 
could  not  ascend.  Whereupon  the  eldest  agreed  to  divide  the 
estate,  and  deeds  were  executed  accordingly.  Lord  King  de- 
creed that  they  should  be  delivered  up  and  canceled,  as  having 
been  obtained  by  mistake.  There  is  no  doubt  whatever  but  the 
mistake  was  one  of  law  as  to  the  legal  rights  of  the  elder 
brother.  It  is  a  case  in  point.  It  is  true  that  it  has  been 
greatly  criticised.  Moseley,  the  reporter,  has  been  charged  with 
inaccuracy,  and  was  very  much  in  disfavor  with  Lord  Mansfield. 
Indeed,  it  is  said  that  his  lordship  did,  on  one  occasion,  order 
his  reports  not  to  be  read  before  him.  Yet  there  stands  the 
ease,  and  if  supported  by  nothing  else,  it  is  sustained  by  its 
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reasonableneBS.  Judge  Marshall,  in  referring  to  it,  says  that  it 
can  not  be  wholly  disregarded. 

The  case  of  Bvse  t.  Dickason,  1  T.  B.  285,  was  decided  by 
Lord  Mansfield  in  the  court  of  king's  bench.  The  judgment  of 
the  court  was  delivered  as  follows:  '*  The  rule  has  always  been, 
that  if  a  man  has  actually  paid  what  the  law  would  not  have 
compelled  him  to  pay,  but  what  in  equity  and  conscience  he 
ought,  he  can  not  recover  i<  back  again  in  an  action  for  money 
had  and  received.  So,  where  a  man  has  paid  a  debt  which 
would  otherwise  have  been  barred  by  the  statute  of  limitations, 
or  a  debt  contracted  during  his  infancy,  which  in  justice  he 
ought  to  discharge,  though  the  law  would  not  have  compelled 
the  payment,  yet  the  money  being  paid,  it  will  not  oblige  the 
payee  to  refund  it;  but  where  money  is  paid  under  a  mistake, 
which  there  was  no  ground  to  claim  in  conscience,  the  party 
may  recover  it  back  again  in  this  kind  of  action." 

This  authority  is  incontrovertible,  and  has  not  been  contro- 
verted. The  case  made  shows  a  mistake  of  law.  The  mistake 
spoken  of  by  Lord  Mansfield,  could  not  have  been  a  mistake  of 
facts,  because  the  case  exhibits  no  mistake  of  facts,  but  does  ex- 
hibit a  mistake  of  the  law 

The  principle  was  sustained  by  a  decree  in  Bingham  v.  Bijig" 
ham,  1  Yes.  sen.  126.  There,  the  bill  was  filed  on  the  ground 
of  a  mistake  in  law.  The  master  of  the  rolls  said:  ''  Though 
no  fraud  appeared,  and  the  defendant  apprehended  he  had  a 
light,  yet  it  was  a  plain  mistake,  such  as  the  court  was  war- 
ranted to  relieve  against,  and  not  to  suffer  the  defendant  to  run 
away  with  the  money  in  consideration  of  the  sale  of  an  estate 
to  which  he  had  no  right."  See  the  note  to  this  case  in  Betts' 
Supplement,  79,  which  shows  the  mistake  to  have  been  one  of 
law.  Also  recognized  in  Turner  v.  Turner,  2  Ch.  E.  154;  in 
Leonard  v.  Leonard,  2  Ball  &  B.  171,  by  Lord  Manners;  by  Lord 
Thurlow,  in  Jones  v.  Morgan,  1  Bro.  C.  C.  219;  and  by  Lord 
Eldon,  in  Siockley  r.  Stockley,  1  Yes.  &  Bea.  23,  31;  and  in  An- 
cher  V.  Th^  Bank  of  England,  2  Doug.  638. 

To  these  authorities  may  be  added  the  dicla  of  Lord  Chief 
Justice  De  Grey,  in  Farmer  v.  Arundel,  2  W.  Black.  824, 
who  declared,  '*  that  where  money  is  paid  by  one  man  to  another 
on  a  mistake,  either  of  fact  or  of  law,  or  by  deceit,  this  action 
will  certainly  lie;"  of  Lord  Kenyon,  in  the  case  of  Chatfield  and 
Paxton  (see  Chitty  on  Bills,  102),  and  of  Chambre,  Jr. ,  in  Britsbane 
V.  Dacres,  5  Taunt.  157.  This  judge,  arguing  the  point  with  great 
strength,  says:  '^  It  seems  to  me  a  most  dangerous  doctiine,  that 
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a  man  getting  possession  of  money  to  any  extent  in  consequence 
of  another  party's  ignorance  of  the  law,  can  not  be  called  on  to 
repay  it."  He  illustrates  by  putting  the  very  case  made  in  prin- 
ciple in  this  record.  **  Suppose  (says  he)  an  administrator 
pays  money  per  capita,  in  misapplication  of  the  effects  of  the  in- 
testate, shall  it  be  said  that  he  can  not  recover  it  back  ?  " 

Opposed  to  this  weight  of  authority  in  England,  stand  the 
two  cases  of  Bilbie  v.  Lumley,  2  East,  469,  and  Brisbane  v.  Dacres, 
6  Taunt.  157 — in  the  latter  case  Chambre,  J.,  dissenting — and 
the  obiter  opinion  of  BuUer,  J. 

It  is  worthy  of  remark,  that  Lord  EUenborough,  who  pre- 
sided in  Bilbie  v.  Lumley,  afterwards  in  PerroU  v.  Perrott,  14 
East,  423,  holds  language  irreconcilable  with  his  opinion  in  that 
case.  In  the  latter  case  he  is  reported  to  say:  *'  Mrs.  Territt 
either  mistook  the  contents  of  her  will,  which  would  be  a  mistake 

0 

in  fact,  or  its  legal  operation,  which  would  be  a  mistake  in  law, 
and  in  either  case  we  think  the  mistake  annulled  the  cancella- 
tion." Thus  it  is  manifest  that  our  judgment  in  this  case  is  not 
without  precedent  in  the  English  books. 

The  authority  of  Bitbie  t.  Lumley  has  been  followed  in  this 
country,  by  Chancellor  Kent:  ShotweU  t.  Murray,  1  Johns.  Ch. 
512;  Lyon  v.  Richmond,  2  Id.  51;  Storra  v.  Barker,  6  Id.  169, 170 
[10  Am.  Dec.  316];  and  by  the  supreme  court,  in  Euni  y.  Rousma- 
niere,  1  Pet.  1.  In  the  same  case,  however,  in  8  Wheat.  215,  Chief 
Justice  Marshall  says :  '  'Although  we  do  not  find  the  naked  prin- 
ciple, that  relief  may  be  granted  on  account  of  ignorance  of  the 
law,  asserted  in  the  books,  we  find  no  case  in  which  it  has  been 
decided  that  a  plain  and  acknowledged  mistake  in  law  is  beyond 
the  reach  of  equity."  The  case  in  1  Peters,  1,  was  decided,  how- 
ever, upon  other  principles  than  that  one  now  under  discussion. 
The  same  may  be  said  of  the  cases  in  Johnson's  Chancery  Reports, 
above  referred  to.  Yet  it  may  not  be  denied  but  that  the  courts 
there  recognized  the  rule  as  settled  in  Bilbie  v.  Lumley.  It  may 
be  questioned,  whether  the  recognition  of  that  authority  by  the 
supreme  court  is  worth  as  much  as  the  opinion  of  Chief  Justice 
Marshall,  intimated  so  plainly  in  the  above  extract,  as  to  the 
rule  in  chancery.  The  leaning  of  Mr.  Justice  Story,  in  his 
Commentaries  on  Equity,  is  the  same  way;  and  yet  he  says: ''  It 
has  been  laid  down  as  an  unquestionable  doctrine,  that  if  a 
party,  acting  in  ignorance  of  a  plain  and  settled  principle  of 
law,  is  induced  to  give  np  a  portion  of  his  indisputable  property 
to  another,  under  the  name  of  a  compromise,  a  court  of  equiiy 
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Trill  relieve  him  from  the  effect  of  his  mistake:"  Story's  Co .11., 
vol.  1,  sec.  121. 

Why  it  is  that  a  jiarty  may  be  relieved  from  the  consequences 
of  a  mistake  of  the  law,  where  he  gives  up  his  property,  under 
the  name  of  a  compromise,  and  not  under  other  circumstances, 
it  is  difficult  to  see.  Mistake  of  the  law  has  been  held  without 
relief  in  Illinois:  Beebe  v.  SwarUnU^  3  Gilm.  162;  in  Tennessee: 
Hubbard  v.  Martin,  8  Terg.  498;  in  New  Jersey:  Oanoood  v. 
Eldridge,  1  Green's  Gh.  145  [34  Am.  Dec.  195];  and  in  Alabama: 
Jiusan  V.  Ibulmin,  9  Ala.  662  [44  Am.  Dec.  448];  and  it  may  be 
elsewhere,  beyond  my  time  for  ascertainment. 

The  contrary  was  expressly  ruled  by  the  court  of  appeals  in 
South  Carolina,  in  Lowndes  v.  Chisolm,  2  McCord's  Ch.  465  [16 
Am.  Dec.  667],  in  1827.  This  was  followed  by  the  great  case 
before  the  same  court,  in  1832,  of  Lawrence  v.  Beaubien,  2  Bailey. 
623  [23  Am.  Dec.  155].  I  call  it  great,  because  of  the  affluence 
of  learning  displayed  in  the  argument  by  Messrs.  Holmes  and 
King  on  one  side,  and  Pettigru  and  Bailey  on  the  other;  and 
because  of  the  perspicuous  condensation  and  ability  of  the 
opinion  of  Mr.  J.  Johnson.  The  doctrine,  in  all  its  bear- 
ings, is  there  discussed  with  extraordinary  power,  and  the  court 
unanimously  decided,  that  '*  a  mistake  of  law  is  a  ground  of 
relief  from  the  obligations  of  a  contract,  by  which  one  party 
acquired  nothing,  and  the  other  neither  parted  with  any  right, 
nor  suffered  any  loss,  and  which,  ex  cequo  et  bono,  ought  not  to 
be  binding;  and  that  it  makes  no  difference  that  the  parties  were 
fully  and  correctly  informed  of  the  facts,  and  the  mistake  as 
to  the  law  was  reciprocal;  but  there  must  be  evidence  of  a  pal- 
pable  mistake,  and  not  mere  ignorance  of  the  law."  The  case  of 
Lawrence  v.  Beaubien  was  reviewed  in  1833,  by  the  court  of  ap- 
peals, in  Executors  0/ Hopkins  v.  Mazyck  and  others,  and  its  doc- 
trines affirmed:  1  Hill's  Ch.  242.  So  that  in  South  Carolina  the 
question  is  definitely  settled.  So,  also,  in  Massachusetts,  in 
the  same  way:  See  May  v.  Coffin,  4  Mass.  342;  Warden  v.  Ikjucker, 
7  Id.  452  [5  Am.  Dec.  62];  Freeman  v.  Boynlon,  7  Id.  488.  See 
also  Haven  v.  Foster,  9  Pick.  112  [19  Am.  Dec.  353]. 

The  writers  on  the  civil  law  are  divided  as  to  the  question 
whether  money  paid  under  a  mistake  of  the  law  is  liable  to  repe- 
tition. Yinnius  and  D'Aguesseau  hold  the  affirmative;  so  Sir 
W.  D.  Evans.  The  argument  of  the  great  French  chancellor^ 
D'Aguesseau,  is,  to  my  mind,  unanswerable  (which  see  in  2  Evans' 
Pothier,  Appendix,  308).     Pothier  and  Heineceius  maintain  the 
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negative;  and  it  is  said  that  the  text  of  the  Roman  law  is  with 
them:  See  Bogen  v.  Atkinson,  1  Oa.  25,  26;  CoUier  ▼.  Lanier,  Id. 
238. 
Let  the  judgment  of  the  court  below  be  reversed. 

MoNBT  Paid  undbb  Mistaks,  kither  of  Law  ob  Fact,  when  may  be  re- 
covered back:  Bee  the  prior  caaee  in  this  eeriee  cited  in  notes  to  Bobifuon  v. 
Charleston,  45  Am.  Dec.  739;  MUea  v.  Steoem,  Id.  621;  alao,  BaUimort  etc 
R.  E.  V.  Fdunce,  46  Id.  655;  Boas  ▼.  Updegrove,  47  Id.  425. 

AoTiON  lOB  Monet  Had  and  Rboeived,  when  Lies;  See  the  prior  caaee  in 
this  aeries  cited  in  note  to  BaUimore  etc.  R.  R.  y.  Fatmce,  46  Am.  Dec.  655* 

The  fbinoipal  case  is  cited  to  the  e£fect  that  money  paid  nnder  a  mistake 
of  law  may  be  recovered  back,  in  G*NecU  v.  Deese,  23  Qa.  479;  bat  not  where 
the  payment  is  the  result  of  ignorance:  Arnold  v.  Georgia  etc.  Co.,  50  Id* 
800;  JeMtts  v.  Qermaoi  etc  Congregation,  53  Id.  126. 


Sboxh  v.  Fiokes. 

[7  QaoBoXA,  104.] 
Wabiboussmak,  Who  has  Given  a  Receipt  which  entitles  the  holder  to 
the  goods  stored  npon  presentation  thereof,  is  liable  to  an  attaching 
creditor  of  the  bailor,  if  he  sorrenders  the  goods  to  a  holder  of  each 
receipt^  who  purchased  the  same  after  the  date  of  attachment. 

OABSiSHMSirr.  John  Hardwick,  the  owner  of  certain  cotton, 
stored  the  same  in  the  warehouse  of  the  plaintiff  in  error,  and 
took  his  receipt  for  the  same.  This  receipt  entitied  the  holder 
to  receive  the  cotton.  The  defendant  in  error  having  brought 
an  attachment  suit  against  Hardwick,  served  the  same  upon 
Smith.  After  such  service  Smith  delivered  the  goods  to  one 
Bidgell,  the  holder  of  the  warehouse  receipt,  but  who  had 
bought  the  same  after  the  date  of  the  service  of  the  attachment. 
The  lower  court  held  Smith  liable  on  the  attachment 

W.  Dougherty,  for  the  plaintiff  in  error. 

James  Johnson,  for  the  defendant  in  error. 

By  Court,  Lvhpxin,  J.  We  think  the  court  was  right  in 
holding  Smith  liable  upon  the  garnishment.  This  was  a  con- 
tract of  bailment  merely,  evidenced  by  the  receipt;  and  the 
bailor  having  been  garnished  before  the  cotton  was  sold  by  the 
bailee,  he  became  responsible  to  the  creditor  of  Hardwick  upon 
tlie  summons,  and  delivered  over  the  property  in  his  own  wrong. 

Let  the  judgment  be  a£Srmed. 

Wabshousemen,  Liabilities  or:  See  this  subject  disensaed  at  langth  is 
Bote  to  Schmidt  v.  Blood,  24  Am.  Dec.  143. 
Am.  Dxo.  Vol.  L— 2ff 
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Cox  V.  Sullivan. 

[7  Oboboia,  lU.] 

4TT0BHBT  Who  Takes  an  Indobsed  Note  fob  Collbotiok,  In  the  abflenoo 
of  any  atipolation  to  the  contrary,  moat  use  the  same  diligence  and  akiU 
to  collect  it  ont  of  the  indorser,  or  any  other  peraon  liable  on  it,  that  is 
neoeeeary  to  collect  out  of  the  makers,  and  in  an  action  againat  sach 
attorney  for  negligence  in  failing  to  collect  it^  parol  eyidence  is  admiaai- 
ble  to  show  auch  indorsement. 

MoKBT  Raised  by  ak  Attobnst  upon  a  Judgment  in  hia  own  favor,  by 
extraordinary  diligence,  need  not  be  applied  by  him  to  the  dalm  of  hia 
client  in  hia  hands  for  collection. 

Attobnet  13  Bound  to  the  HiaHEsr  Honob  and  Integbht,  and  mnat 
exercise  the  utmoat  good  faith.  He  will  not  be  permitted,  in  genemi, 
to  pnrsae  hia  own  intereate  when  they  conflict  with  those  of  hia  dienta. 

Axtobnet  is  not  Bound  to  Extbaobdinast  Dilioenoe,  bnt  only  to  rea- 
sonable skill  and  diligence,  reference  being  had  to  the  character  of  the 
bnsineaa  he  undertakes  to  do. 

Attobnet  Failing  to  Collect  a  Debt  thbouoh  Nbgugbnce  ia  not  neo- 
eaaarily  liable  to  the  amount  of  the  debt,  but  only  to  the  loss  actually 
sustained. 

Want  of  Diligbnge  on  the  Pabt  of  a  Client  does  not  affsot  the  attor* 
ney's  liability  for  negligence. 

Assumpsit  against  an  attorney  for  failing,  through  negligence, 
to  collect  a  promissory  note  drawn  by  D.  J.  and  L.  Justice,  and 
indorsed  by  John  Bawls.  Upon  the  trial  the  plaintiff  gave 
eTidence  of  the  receipt  in  writing  of  the  original  note  by  the 
defendant,  and  offered  to  prove  that  the  same  was  indorsed, 
and  that  the  indorsee  was  solvent.  This  offer  was  rejected  by 
the  court,  and  judgment  given  for  the  defendant.  The  further 
facts  appear  in  the  opinion. 

E.  B,  Brown^  for  the  plaintiff  in  error. 
B,  Hill,  for  the  defendant  in  error. 

By  Court,  Nisbet,  J.  We  believe  that  the  circuit  judge  erred 
in  repelling  parol  evidence  of  the  fact  that  the  note  receipted  for 
by  the  defendant  was  indorsed  by  John  Bawls.  The  receipt 
describes  a  note  made  by  Dempsey  J.  Justice  and  Levy  Justice. 
The  action  was  brought  to  charge  the  defendant  for  professional 
negligence  in  damages.  On  the  trial,  the  plaintiff  offered  to 
prove  by  parol  that  the  note  was  indorsed  by  John  Bawls,  in 
order  to  lay  the  groundwork  for  proving  negligence  in  not 
suing  him.  The  objection  made  here  to  the  evidence  is,  that  the 
receipt  for  the  note  is  in  the  nature  of  a  written  contract,  which 
can  not  be  varied,  contradicted,  or  added  to  by  parol.    We  do 
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not  think  that  the  rule  as  to  parol  evidence  to  vary,  add  to,  or 
contradict  a  written  agreement  applies  to  this  case.  There  can 
be  no  doubt  but  that  an  attorney  may  stipulate  in  writing  with 
his  client  as  to  the  extent  and  terms  of  his  obligations,  and  when 
that  is  done,  the  parties  will  be  bound  by  it  as  the  highest  evi- 
dence  (adopted  by  them)  of  what  their  contract  is.  The  parties 
have  not  done  that  in  this  case.  There  is  no  agreement  in  writ- 
ing as  to  the  extent  of  the  obligations  assumed  by  the  defend- 
ant. There  is  no  limitation  of  those  obligations  as  they  exist 
by  the  general  law.  The  receipt  proves  the  bailment — the  de- 
livery of  the  note  for  collection — ^and  no  more.  The  plaintiff's 
right  of  action  grows  out  of  the  relation  which  the  law  has  es- 
tablished between  client  and  attorney.  According  to  the  law 
regulating  that  relation,  it  is  the  duty  of  an  attorney  to  collect 
a  note,  if  necessary,  out  of  an  indorser  as  well  as  the  maker  or 
makers.  And  where  the  receipt  of  the  note  is  established,  and 
there  is  no  contract  to  limit  the  attorney's  duties,  the  extent  of 
his  duties  is  to  be  ascertained  by  the  facts  of  the  case,  and  the 
law  of  this  species  of  bailment  applicable  thereto.  I  state  the 
rule  generally  to  be,  that  when  a  note  is  taken  by  an  attorney 
for  collection,  and  is  indorsed,  in  the  absence  of  any  stipulation 
to  the  contrary,  it  is  his  duty  to  use  the  same  diligence  and  skill 
to  collect  out  of  the  indorser  or  any  other  jiarty  legally  liable  on 
it,  which  is  necessary  to  collect  out  of  the  makers.  Still,  it  is  noi 
true  that,  in  all  cases,  he  is  bound  to  collect  out  of  all  the  parties^ 
on  the  paper.  If,  according  to  the  facts  of  the  case,  it  was  mani- 
festly the  understanding  of  the  parties  that  the  indorser  or  any 
other  party  should  not  be  pursued,  then  the  attorney  is  not  bound 
if  he  fails  to  pursue  that  party.  As,  for  example,  in  case  of  a 
note  taken  here  for  collection,  and  indorsed  by  a  person  resid- 
ing without  the  jurisdiction  of  the  state,  and  too  remote  for  the 
personal  attention  of  the  attorney,  and  in  all  cases  standing 
upon  a  like  footing  of  reason  and  justice.  The  fact  of  indorse^ 
ment  may  be  proven,  and  whether  the  attorney  be  bound  to  pro- 
ceed against  the  indorser  under  all  the  circumstances  of  the 
case,  is  to  be  left  to  the  court  and  jury.  If,  however,  there  are 
no  facts  or  circumstances  going  to  show  that  it  was  the  under- 
standing of  the  parties  that  an  indorser  or  any  other  party 
should  not  be  pursued,  then  the  obligation  of  tixe  attorney  is 
|»erfect  to  pursue,  if  need  be,  all  the  parties.  The  rule  of  evi- 
dence operates  equally  in  favor  of  both  client  and  attorney,  and 
may  be  applied  for  the  benefit  of  both. 
The  court  below  did  not  err  in  charging  the  jury,  that  money 
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raised  by  an  attorney  upon  a  judgment  in  his  own  favor,  by 
extraordinary  diligence,  ought  not  to  be  applied  by  him  to  the 
claim  of  his  client  in  his  hands  for  collection.  The  facts  were, 
that  the  defendant,  having  a  judgment  against  the  debtor  of  his 
client,  employed  an  agent  at  the  cost  of  one  half  his  debt,  to 
subject  property  in  one  of  the  remote  counties  of  the  state,  and 
did  subject  it.  Such  a  contract  he  could  not  make  for  his  cli- 
ent without  special  authority. 

He  is  bound  to  the  highest  honor  and  integrity,  to  the  ut- 
most good  faith.  As  a  general  rule,  he  will  not  be  permitted  to 
pursue  his  own  interests  when  they  conflict  with  those  of  his 
client.  By  assuming  the  trust  to  collect,  he  pledges  himself  to 
protect  his  interest  against  all  others,  even  his  own.  Yet,  if  in 
the  exercise  of  «  diligence  beyond  the  powers  and  obligations  of 
his  trust,  he  realizes  a  fund  out  of  the  common  debtor,  we  know 
of  no  rule  of  law  or  equity  which  would  compel  him,  at  the  peril 
of  accountability  in  damages,  to  pay  it  to  his  client.  To  appro- 
priate money  raised  as  this  was,  is  no  violation  of  professional 
honor.  What  facts  will  constitute  professional  faith,  and  ful- 
fill the  requirements  of  professional  honor,  it  would  be  in  vain 
to  attempt  to  ascertain  by  any  general  tests.  Each  case,  in  this 
regard,  must  be  determined  by  its  own  facts.  Clearly,  however, 
it  is  the  interest  of  the  conmiunity,  and  also  of  a  profession  dis- 
tinguished for  its  Hberal  views,  its  lofty  honor,  and  its  great 

'  social  and  moral  influence,  that  the  liability  of  its  members, 
upon  the  score  of  good  faith,  should  be  subject  to  an  exceedingly 

^.stringent  rule. 

An  attorney  is  not  bound  to  extraordinary  diligence.  He  is 
\>ound  to  reasonable  skill  and  diligence,  and  the  skill  has  refer- 
ence to  the  character  of  the  business  he  undertakes  to  do.  He 
is  liable  for  ordinary  neglect.  In  other  words,  **  he  undertakes 
for  the  employment  of  a  degree  of  skill  ordinarily  adequate  and 
proportioned  to  the  business  he  assumes.  Spottdet  perUiam 
ariis.  Imperiiia  culpas  adnumeratur.  Beasonable  skill  consti- 
tutes the  measure  of  his  engagement,  and  he  is  responsible  for 
ordinary  neglect:"  2  (Ireenl,  Ev.,  sec.  144;  Story  on  Bailment, 
sees.  431-433;  Beece  v.  Bighy,  4  Bam.  &  Aid.  202;  L-eson  v. 
Pearman,  3  Bam.  &  Cress.  799;  Hart  v.  Frame,  3  Jur.  547;  S. 
C,  6  CI.  &  Fin.  192;  Lanphier  v.  Phipoa,  8  Car.  &  P.  475;  PiU  v. 
Talden,  4  Burr.  2061;  1  Wheat.  Selw.  170;  WUcox  v.  Pbimmer,  4 
Pet.  172;  Cox  v.  Livingston,  2  Watts  &  S.  103  [37  Am.  Dec.  486]; 
Sogg  V.  Martin,  Riley,  156;  Palmer  v.  Ashley,  3  Ark.  75;  Dearborn 
%, Dearborn,  15  Mass.  316;  Crooker  v.  Hutchinson,  1  Vt.  73. 
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The  damages  do  not  neceBsarily  extend  to  the  amount  of  the 
debt  lost  by  the  attorney's  negligence,  but  only  to  the  loss  actu- 
ally sustained:  2  Greenl.  Ev.,  sec.  146;  Dearborn  v.  Dearborn^ 
16  Mass.  316;  Crooker  v.  Hutchinson^  1  Vt.  73;  Huntington  v» 
RummiU,  3  Day,  390;  Ecclea  v.  Stephenson,  3  Bibb,  517. 

We  think  that  the  court  erred  in  saying  to  the  jury  that  the 
plaintiff — the  client — is  bound  to  extraordinary  diligence.  ff^H 
diligence,  or  the  want  of  it,  does  not  in  any  way  affect  the  lia- 
bility of  his  attorney,  unless  stipulated  for  by  special  contract. 

Let  the  judgment  be  reversed. 

Attobnst's  Liabilitt  for  Neoliobkce:  See  this  sabject  digenaaed  at 
length  in  note  to  Fiteh  v.  ScoU^  34  Am.  Dec.  86;  aUo  SmaUtoood  ▼.  Norton, 
37  Id.  39;  Cox  v.  Livingston,  Id.  486.  When  not  liable  for  failing  to  charge 
indoner:  Odlin  y.  Stetson,  35  Id.  248. 

Thb  fbikgipal  CASS  IS  crrED  to  the  effect  that  attomeya  are  liable  for  a 
want  of  anch  akill,  prudence,  and  diligence  aa  lawyera  of  ordinary  akOl  and 
capacity  commonly  poeaeaa  and  exercise,  in  Oambert  v.  Hart,  44  CaL  562; 
0*Barr  ▼.  AUxcmder,  37  Ga.  201;  and  that,  where  the  negligence  conaiated 
in  failing  to  collect,  the  measure  of  damages  is  what  might  have  been  collected 
by  the  nae  of  ordinary  diligence:  Langma4e  v.  Olenn,  57  Id.  528;  that  a 
reoeipt  can  be  altered  or  explained  by  parol,  in  Dunagcm  ▼.  Dunagan,  38  Id. 
560. 


Gripfin  V.  MoKenzie. 

[7  OXOROIA,  163.] 

Lboislature  has  Power  to  Fix  a  Reasonable  Timk  within  which  an  exiat- 
Ing  judgment  may  be  enforced,  as  wcU  aa  to  paas  any  other  act  of  limita- 
tiona,  without  violating  the  provisions  of  the  United  Statea  conatitation 
guarding  the  obligations  of  contracta. 

JunoMSNT  AGAINST  THE  OwNEB  OF  Land  CAN  NOT  BB  Entobcxd  againat  a 
aubaequent  purchaser  for  a  valuable  consideration  and  without  actual 
notice  of  such  judgment,  if  such  purchaser,  or  those  claiming  under  him, 
have  been  in  peaceful  possession  of  such  real  estate  for  seven  years,  before 
a  levy  under  auch  judgment  shall  have  been  made. 

Lett  and  claim.  The  defendants  in  error  claimed  title  to  the 
land  in  dispute  through  one  Sherbum,  the  grantee  of  the  state, 
and  peaceful  possession  under  him  for  thirteen  years.  The 
plaintiff  in  error  claimed  under  a  judgment  against  Sherbtim, 
rendered  March  12, 1822,  and  a  levy  thereunder  on  the  land  in 
question,  made  April  30, 1849.  The  further  facts  appear  in  the 
opinion. 

W.  A,  Hawkins,  for  the  plaintiff  in  error. 

E,  E,  Brown,  for  the  defendants  in  error. 


890  Grifpin  v.  McEenzie.  [Georgia^ 

By  Court,  Lumpein,  J.  The  legislature,  in  1822,  passed  an  act 
in  "which  it  was  declared,  "  That  all  judgments  that  have  or  may 
Le  rendered  in  any  of  the  courts  of  this  state,  on  which  no  exe« 
cution  shall  be  sued  out,  or  on  which  no  return  shall  be  made 
on  the  execution  within  seven  years  from  the  date  of  the  judg- 
ment, shall  be  void  and  of  no  effect:"  Dawson's  Compilation,  209. 
This  was  the  third  section.  It  was  further  enacted  by  the  fourth 
section,  "That  no  judgment  should  be  enforced  by  the  sale  of 
any  real  or  personal  estate  which  the  defendant  may  have  sold 
and  conveyed  to  a  purchaser  for  a  valuable  consideration,  and 
"without  actual  notice  of  such  judgment;  provided  such  purchaser, 
or  those  claiming  under  him,  by  such  sale  and  conveyance,  have 
been  in  peaceable  possession  of  such  real  estate  for  seven  years, 
and  of  such  personal  estate  four  years,  before  the  levy  shall  have 
been  made  thereon:"  Id. 

Will  land  which  has  been  in  the  peaceable  possession  of  the 
purchaser  for  a  valuable  consideration,  without  notice  of  the 
judgment,  for  thirteen  years,  under  title  from  the  defendant  in 
execution,  be  protected  under  the  fourth  section  of  the  act  of 
1822,  against  a  judgment  rendered  prior  to  its  passage  ?  If  a  text 
or  pretext  were  wanting  to  write  a  book,  a  more  prolific  theme 
could  not  be  desired  than  the  subject  of  retrospective  statutes. 
We  shall  forego  the  temptation,  and  simply  announce  the  judg- 
ment of  this  court  upon  this  vexed  question. 

The  superior  courts  of  the  state  having,  under  the  third  sec- 
tion of  the  act  of  1822,  declared  judgments  and  executions 
void,  on  which  no  return  had  been  made  for  seven  years  pre- 
ceding that  date,  the  general  assembly,  in  1823,  repealed  this 
flection,  and  reversed  the  decision,  by  asserting  that  the  judg- 
ments and  executions  thus  pronounced  void,  were  in  as  full  force 
and  effect  as  though  the  act  of  1822  had  not  been  passed:  Daw- 
eon's  Compilation,  214. 

The  fourth  section  of  the  act,  however,  was  left  untouched; 
and  it  is  under  this  that  the  present  controversy  arises. 

And  we  are  of  the  opinion  that  there  is  nothing  to  prevent  the 
legislature  from  fixing  a  time  within  v^hich  an  existing  judgment 
8hall  be  enforced,  as  well  as  to  pass  any  other  act  of  limitations. 
Private  justice,  as  well  as  public  policy,  authorize  a  period  to  be 
prescribed,  to  commence  infuiuro^  in  which  rights  shall  bo  en- 
forced, and  to  withhold  the  remedy  after  the  lapse  of  the  ap- 
pointed time.  And  this  is  no  violation  of  the  provision  in  the 
constitution  of  the  United  States,  which  guards  and  protects 
the  sacredness  of  contracts.     The  obligation  of  a  contract  ia 
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one  thing — the  remedy  to  enforce  it  another.  And  while  the 
former  can  not  be  impaired,  the  latter  may  generally  be  left  to 
the  sound  discretion  of  the  legislature:  Colder  v.  BuU,  3  Dall. 
886;  DaOi  t.  Van  KUecJc,  7  Johns.  447  [5  Am.  Dec.  291];  Society 
etc.  V.  Wheeler,  2  QtJl.  105;  Sturges  v.  Crowninahield,  4  Wheat. 
122;  Ogden  t.  Saunders,  12  Id.  349;  Jackson  v.  Lamphire,  8  Pet. 
280. 

As  was  Tery  properly  remarked  by  the  court  in  the  case  last 
cited,  cases  may  occur  where  the  proTisions  of  the  law  may  be 
fio  unreasonable  as  to  amount  to  a  denial  of  a  right,  and  to  call 
for  the  interposition  of  the  courts.  Such,  however,  is  not  the 
one  under  consideration.  We  think  seven  years  a  reasonable 
time  within  which  a  judgment  lien  on  land  should  be  enforced; 
and  that  after  the  lapse  of  that  period,  a  bona  fide  purchaser 
from  the  defendant  should  be  protected. 

Finding  no  error  in  the  judgment  of  the  superior  court,  it  is 
affirmed. 


Statutes  of.  Limitations,  ween  Ck)NSTiTnnoNAL. — Statutes  of  limitations 
were  looked  npon  at  an  early  day  with  disfavor,  and  were  strictly  construed. 
At  the  present  time,  however,  they  are  regarded  with  more  indnlgence,  and 
as  statutes  of  repose,  are  generally  construed,  to  use  the  language  of  Mr. 
Justice  Story,  so  as  *'  to  afford  security  against  stale  demands  after  the  true 
state  of  the  transaction  may  have  been  forgotten,  or  be  incapable  of  ezplana- 
iion  by  reason  of  the  death  or  removal  of  witnesses: "  Bdl  v.  Morrison,  1 
Pet.  360.  The  theory  of  their  operation  is,  that  the  party  whose  rights  hava 
been  affected  has,  by  lapse  of  time  and  laches,  disabled  himself  from  enforc- 
ing such  rights.  Such  statutes  have  been  so  often  enforced  and  sanctioned 
by  the  courts,  that  their  validity  can  not,  in  general,  be  questioned.  Under 
certain  exceptional  circumstances,  however,  the  limitation  laws  of  the  various 
states  haTe  been  held  to  be  in  conflict  with  the  guaranties  of  the  United 
States  constitution,  and  consequently  invalid.  As  a  general  rule,  parties  who 
enter  into  a  contract,  take  part  in  any  transaction,  or  acquire  any  rights  of 
property,  have  no  vested  rights  in  the  existing  statute  of  limitations:  PeoT' 
§aU  T.  Kenan,  79  N.  G.  472;  Bentick  v.  Franklin,  38  Tex.  458.  Such  statutes 
have  uniformly  been  construed  as  affecting  merely  the  remedy,  and  may  op- 
erate retroactively:  Watts  v.  Everett,  47  Iowa,  269;  Dale  v.  Frisbie,  59  Ind. 
630;  Hyman  v.  Bayne,  83  HI.  256.  Where  there  is  an  existing  statute  of  limita- 
tions, tlie  legislature  may  pass  an  amendatory  act  which  either  shortens  or 
extends  the  time  within  which  an  existing  cause  of  action  may  be  barred. 
Such  statute  is  not  unconstitutional,  as  being  in  conflict  with  the  provisions 
of  the  United  States  constitution,  which  forbid  the  states  to  pass  laws  im- 
pairing the  obligation  of  contracts,  if  a  reasonable  time  is  given  for  the  com- 
mencement of  an  action  before  the  bar  takes  effect:  Terry  v.  Anderson,  95 
U.  S.  628;  Jlaukms  v.  Barney,  5  Pet.  451;  Jackson  v.  Lamphire,  3  Id.  280; 
Sohn  V.  Waterson,  17  WalL  696;  Christmas  v.  Russell,  6  Id.  290;  Sturges  t. 
Orowninshield,  4  Wheat.  122;  Ludwig  v.  Stewart,  32  Mich.  27;  Krone  v.  Krone^ 
37  Id.  308;  PereUs  v.  Watertoum,  6  Biss.  79;  Hart  v.  Bostwick,  14  Fla.  162| 
hewis  V.  Harbin,  5  B.  Mon.  564;  Davidson  v.  Lawrence,  49  Ga.  335; 
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T.  Bank  o/IkUon,  Id.  421;  Harris  v.  Gray,  47  Id.  585;  Ilash  ▼.  Fletcher,  44 
Miss.  609;  McKenny  v.  CompUm,  18  Ga.  170;  Davis  v.  Ballard^  1  J.  J.  Manh. 
563;  LockhaH  v.  Teiser,  2  Bosh,  231;  West  Feliciana  etc,  Co,  ▼.  EtockeU,  21 
Mi88.  395;  Stine  t.  Bennett,  13  Minn.  153;  Holcombe  v.  Tracy,  2  Id.  241; 
TFifftani  v.  JJartvy,  24  N.  H.  344;  iTeoi  y.  Nasm,  14  Me.  344;  CaU  r.  Hagger, 
8  Mass.  430;  Smith  v.  iforrwon,  22  Pick.  430;  Osbam  v.  James,  17  Wis.  573; 
Briscoe  ▼.  AnketeU,  28  Miss.  361;  Cool:  v,  Kendall,  13  Minn.  324;  Morion  ▼. 
Sharkey,  McCahon,  113. 

Amendatory  acts  of  such  character  hare  been  npheld,  which  enlarged  the 
time  within  whieh  an  action  of  ejectment  might  be  brought  against  an  ad- 
▼orse  bolder:  Billings  ▼.  Halt,  7  CaL  1 ;  Cox  v.  Berry,  13  Ga.  306;  or  a  suit 
on  a  sealed  instrument:  Dyer  v.  Gill,  32  Ark.  410;  or  a  statutory  action  for 
the  foreclosure  of  a  mechanic's  lien:  Edwards  v.  MeCaddon,  20  Iowa,  520; 
or  limiting  the  time  within  which  an  action  could  be  brought  to  enforce  a 
judgment  when,  at  the  time  the  judgment  was  obtained,  there  was  no  limita- 
tion affecting  it:  People  ex  rel.  Parsons  ▼.  CireuU  Judge,  37  Mich.  287.  On 
the  contrary,  a  statute  altering  the  time  for  redeeming  mortgages  was  held 
unconstitutional  as  to  mori^iages  existing  at  the  time  of  the  amendment,  in 
Chenen  v.  Schroeder,  8  Minn.  387.  And  the  same  effect  was  given  to  statutes 
extending  the  time  of  replevin  on  a  judgment  rendered  on  a  contract  made 
prior  to  such  statute:  Blair  ▼.  Williams,  4  Ldtt.  34;  Lapdey  v.  Brashears,  4 
Id.  53;  McKinney  v.  Carroll,  5  T.  B.  Mon.  96;  or  which  extended  the  time 
for  redemption  of  lands  sold  for  taxes,  as  to  sales  made  prior  to  such  act: 
Dikeman  v.  Diheman,  11  Paige,  484.  The  reasons  for  upholding  the  consti- 
tutionality of  such  amendatory  acts  was  well  stated  by  Chief  Justice  Waite 
in  a  recent  case.  A  statute  of  Georgia  had  been  passed  which  limited  the 
rights  of  creditors  in  certain  cases  to  bring  suit  for  the  collection  of  their  de- 
mands within  nine  months  and  seventeen  days  after  the  passage  of  such  act. 
This  statute  was  upheld  by  the  state  courts  and  by  the  circuit  court  of  the 
United  States  in  George  v.  Gardner,  49  Ga.  441,  and  Samples  v.  The  Bank,  1 
Woods,  523,  and  that  conclusion  confirmed  in  Terry  v.  Tubnuui,  92  U.  S. 
165,  and  Terry  v.  Anderson,  95  Id.  628.  In  rendering  the  opinion  of  the  court 
in  this  latter  case,  the  chief  justice  said:  "It  is  difficult  to  see  why,  if  the 
legislature  may  prescribe  a  limitation  where  none  existed  before,  it  may  not 
ohange  one  which  has  already  been  established.  The  parties  to  a  contract  have 
no  more  a  vested  interest  in  a  particular  limitation  which  has  been  fixed  than 
they  have  in  an  unrestricted  right  to  sue.  They  have  no  more  a  vested  in- 
terest in  the  time  for  the  commencement  of  an  action  than  they  have  in  the 
form  of  the  action  to  be  oommenoed;  and  to  the  forms  of  actions  and  modes 
of  remedy,  it  is  well  settled  that  the  legislature  may  change  them  at  its  dis- 
cretion, provided  adequate  means  of  enforcing  the  right  remain. 

In  all  such  cases,  the  question  is  one  of  reasonableness,  and  we  have,  there- 
fore, only  to  consider  whether  the  time  allowed  in  this  statute  is,  under  all 
the  circumstances,  reasonable.  Of  that  the  legislature  is  primarily  the  judge; 
and  we  can  not  overrule  the  decision  of  that  part  of  the  government,  unless 
a  palpable  error  has  been  conmiitted.  In  judging  of  that,  we  must  place 
ourselves  in  the  position  of  the  legislators,  and  must  measure  the  time  of 
limitation  in  the  midst  of  the  circumstances  which  surround  them,  as  nearly 
as  possible;  for  what  is  reasonable  in  a  particular  case  depends  upon  its  par- 
ticular facts." 

What  is  a  reasonable  time  for  the  limitation  of  a  right  of  action  depends, 
as  was  said  in  the  opinion  last  quoted,  upon  the  particular  facts  of  each  case. 
Xn  De  Moss  v.  Newton,  31  Ind.  210,  it  was  held  that  the  legislature  was  the 
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exclusive  judge  of  the  reaaonableness  of  the  time  allowed  within  which  an 
action  might  be  brought,  and  consequently  npheld  a  statnte  which  limited 
the  time  within  which  an  action  for  partition  could  be  brought  to  ninety  days 
after  the  repeal  of  the  foimer  act,  which  allowed  a  much  longer  period.  The 
better  opinion,  however,  and  the  one  which  has  the  weight  of  authority  in 
its  support,  is,  that  the  reasonableness  of  the  time  allowed  is  not  a  matter 
wholly  of  legislative  discretion,  but  may  be  a  subject  of  judicial  review.  If 
the  courts  deem  such  time  unreasonable,  it  is  their  duty  to  disregard  such 
statute,  as  violating  the  constitutional  provision  against  impairing  the  obli- 
gation of  contracts.  The  courts  which  have  adopted  this  latter  view  have 
consequently  held  void  statutes  which  limited  the  time  within  which  foreign 
bondholders  could  sue  to  enforce  their  bonds  to  one  year,  when  the  prior  lim- 
itation was  twenty  years:  Perelea  v.  City  of  WcUertown,  6  Biss.  79;  or  which 
limited  the  time  for  existing  creditors  to  sue  on  their  demands  to  thirty  days: 
Hart  V.  Bastwick,  14  Fla.  162.  A  statute,  however,  which  limits  the  right 
of  creditors  to  sue  a  corporation,  so  as  to  charge  stockholders,  to  one  year, 
was  held  not  unreasonable:  Adanuon  v.  Davis^  47  Mo.  268;  and  the  same 
e£feGt  was  given  to  a  statute  which  allowed  only  six  months  within  which  to 
enforoe  a  new  remedy  against  a  railroad  company:  0*Bannon  v.  LouiwiUe  etc 
B.  B.,  8  Bush,  348. 

Not  only  may  the  limitations  of  an  existing  statute  be  limited  or  extended, 
but  the  operation  of  such  statute  may  be  entirely  suspended,  before  any  rights 
have  accrued  under  it:  Bmtick  v.  FranMin,  28  Tex.  458;  Brian  v.  Banks,  38 
Qa.  300;  Peanall  v.  Kenan,  79  N.  G.  472;  Wardlaw  v.  Btaaard,  15  Kich.  158. 
Thus  the  constitutionality  of  a  statute  which  prohibited  the  commencement 
or  prosecution  of  any  suit  against  soldiers,  called  into  active  service  by  the 
proper  authorities  of  the  state,  while  in  such  service,  was  upheld  in  Stale  v. 
MeOinty,  41  Miss.  435;  Bruns  v.  Craxoford,  34  Mo.  330.  But  see  contra, 
Clark  V.  Martin,  49  Pa.  St.  299.  And  the  same  effect  was  given  to  a  statute 
of  (^eorgia^  suspending  the  operation  of  the  statute  from  January  19,  1861, 
until  civil  government  waa  restored,  or  until  the  legislature  should  direct: 
Brian  v.  Banks,  supra;  and  see,  to  the  same  effect,  //iZ/  v.  Boyland,  40  Miss. 
618.  But  a  statute  which  suspends  proceedings  in  actions  pending  is  uncon- 
stitutional; Palmer  v.  Mliott,  14  Rich.  148. 

While,  as  we  have  seen,  statutes  of  limitations  are  constitutional  which 
shorten  or  extend  the  time  within  which  a  cause  of  action  may  be  asserted, 
still,  on  the  other  hand,  a  statute  which  would  utterly  deprive  a  party  of  all 
remedy,  or  which  would  revive  a  right  of  action  already  barred,  and  under 
which  rights  of  property  had  vested,  would  be  clearly  unconstitutional.  Such 
statute  would  be  invalid,  as  being  repugnant  to  the  constitutional  prohibi- 
tions against  impairing  the  obligations  of  contracts,  and  taking  a  person's 
property  without  due  process  of  law.  As  was  well  said  by  the  court  in  Price 
V.  Hopkin,  13  Mich.  318:  ''The  legislative  authority  is  not  so  entirely  unlim- 
ited, that  under  the  name  of  a  statute  limiting  the  time  within  which  a  party 
shall  resort  to  his  legal  remedy,  all  remedy  whatsoever  may  be  taken  away. 
A  statute  which  forbids  any  suit  for  the  recovery  of  lands  is  not  a  statute  of 
limitations,  but  a  statute  to  pass  to  adverse  possessors  the  title  of  other  claim- 
ants, and  its  validity  can  not  depend  upon  the  name  bestowed  upon  it.  It  is 
of  the  essence  of  a  law  of  limitations,  that  it  should  afford  a  reasonable  time 
within  which  suit  may  be  brought.  *  *  *  And  a  statute  that  fails  to  do 
this  can  not  possibly  be  sustained  as  a  law  of  limitations,  but  would  be  a  pal- 
pable violation  of  the  constitutional  provision  that  no  person  shall  be  deprived 
tf  property  without  due  process  of  law. "   And  see  to  the  same  effect,  Sprecber 
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V.  WaJcdey,  11  WU.  432;  McKimey  r.  Springer^  8  Blackf.  506;  Davis  t.  Minor, 
I  How.  183;  S.  C,  28  Am.  Dec.  324;  HiU  ▼.  Kirche,  11  Wis.  442;  Knox  ▼. 
Cleveland,  13  Id.  245;  Parish  v.  Eager,  15  Id.  532;  Oirdner  v.  Stephens,  1 
Heisk.  280;  fToort  ▼.  fTtnmdb,  3  N.  H.  473;  S.  C,  14  Am.  Dec  384;  Ooshm 
▼.  SUmingUm,  4  Conn.  209;  S.  C,  10  Am.  Dec.  121,  and  note;  Bradford  t. 
Brooks,  2  Aik.  284;  S.  C,  16  Am.  Deo.  715. 

For  this  reason,  statutes  forbidding  all  persons  aiding  or  abetting  the 
rebellion  from  ever  bringing  suit,  and  directing  courts  to  dismiss  their  cases, 
haTe  uniformly  been  held  to  be  void:  Vernon  v.  Henson,  24  Ark.  242;  Davis 
V.  Pierce,  7  Minn.  13;  Wilcox  v.  Davis,  Id.  23;  Keough  y.  McMiU,  7  Id.  30. 
A  statute,  however,  which  cuts  off  all  remedy  on  a  cause  of  action  arising 
from  tort  is  not  unconstitutional,  as  such  statute  does  not  impair  the  obliga- 
tion of  any  contract:  OuiUotel  v.  Mayor,  55  How.  Pr.  114.  Kor  is  a  statute 
unconstitutional  which  provides,  in  effect,  that  when  the  defendant  is  out  of 
the  state,  the  statute  shall  not  run  against  the  plaintiff  if  the  latter  reeidee 
in  the  state,  but  shall  if  he  resides  out  of  the  state,  as  being  repugnant  to  the 
provision  of  the  United  States  constitution,  which  says  that  ''the  citiaens  of 
each  state  shall  be  entitled  to  all  the  privileges  and  immunities  of  dticens  in 
the  several  states:"  Chemung  Canai  Bank  v.  Lowery,  93  U.  S.  72.  And  ao 
also  a  statute  which  bars  actions  upon  judgments  of  other  states,  within  a 
less  time  than  in  the  state  where  rendered,  is  not  invalid  as  contrary  to  the 
provision  of  the  United  States  constitution  seonnng  to  the  judgments  and 
records  of  one  state  full  recognition  in  all  other  states:  M^  v.  Meek,  45 
Iowa,  294. 


Mebohai9ts'  Bank  of  Maoon  v.  Bawls. 

[7  aaoBGiA,  191.] 

Action  fob  Money  "Hah  and  Recbivjed  Lies  in  all  cases  for  the  plaintiff*a 
money  in  the  hands  of  the  defendant,  which  in  equity  and  good  con- 
science he  has  no  right  to  retain.  In  such  case,  it  is  generally  necessarj 
for  the  plaintiff  to  prove  only  his  right  to  the  money  and  the  defendant^ 
possession,  without  showing  that  it  has  not  been  accounted  for. 

Gashier,  and  not  the  Pbesident,  or  a  Bank  is  the  Ofhceb  whose 
duty  it  is  to  receive  directly,  or  through  subordinate  officers,  the  funds 
of  the  bank,  and  conduct  its  moneyed  operations. 

PlUSIDXNT  OF  A  BaNK,  WhO  ReCEITE8  THE  MONEY  OF  THE  Ck>BPO&ATIOK 

without  express  authorization,  is  bound  to  pay  it  over  without  demand. 

In  such  case,  the  law  creates  against  him  an  immediate  liability. 
Bank  whose  Pbesident  is  Guilty  of  Wbonofdl  Contsbsion,  in  selling 

its  property  and  receiving  the  money  therefor,  may  waive  the  tort  and 

proceed  in  assumpsit  for  the  mone^. 
Books  of  a  Bank,  when  They  ake  Pboved  to  fate  Come  from  the 

proper  repository,  are  received  as  evidence  without  further  proof. 
Pabty  Who  Intboduoes  in  Evidenoe  the  Books  of  a  Bank  can  not 

attack  or  discredit  them  as  a  whole,  but  may  show  enora  in  partionlar 

items. 
Pabty  can  not  Dismiss  his  Case  ob  be  Nonsuited  after  the  publication 

of  the  verdict.    A  verdict  is  considered  as  published  at  the  instant  in 

which  it  is  handed  to  the  plaintiff's  counsel  or  other  person  directed  b^ 

the  court  to  receive  it. 
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AssuuPSiT.    The  opinion  states  the  facts. 

ColSy  Hines,  and  BtUher/ord,  for  the  plaintiff  in  error. 

Oresham  and  S.  T.  Bailey,  for  the  defendants. 

By  Court,  Nibbet,  J.  The  plaintiff  in  this  action  relied  upon 
his  counts  for  money  had  and  received.  We  view  it  as  an  action 
brought  by  the  bank  for  money  claimed  to  belong  to  it,  ex  cequo 
et  bono,  in  the  hands  of  the  defendant.  By  the  proofs  it  seems 
that  Mr.  Bawls,  whilst  he  was  president  of  the  bank,  sold 
two  judgments  belonging  to  the  bank  to  Joseph-  Bond,  and 
received  the  money.  This  suit  goes  for  that  money.  The 
principles  upon  which  the  equitable  action  for  money  had 
and  received  depends  are  settled.  It  lies  in  all  cases  for  the 
plaintiff's  money  in  the  hands  of  the  defendant,  which  in 
equity  and  good  conscience  he  has  no  right  to  retain,  and 
it  is  necessary  for  the  plaintiff,  generally,  to  prove  only  two 
things,  to  wit:  his  right  to  the  money,  and  the  defendant's 
possession.  In  this  case  the  court  below  held,  that  he  must 
go  further,  and  prove  that  the  defendant  had  not  accounted 
for  it.  That  decision  gave  rise  to  the  first  exception.  For 
the  general  proposition,  that  plaintiff  in  this  action  need  prove 
only  his  titie  and  the  defendant's  possession:  See  2  Greenl.  Ev., 
sec.  117;  Feliham  v.  Terry,  cited  in  London  v.  Hooper,  1  Cowp. 
419;  Moses  v.  McFerlan,  2  Burr.  1005;  EaetTJoick  v.  Eugg,  1 
Dall.  222;  Lee  v.  Shore,  1  Bam.  &  Cress.  94;  Clarke  v.  Shee, 
1  Cow.  197;  Hudson  v.  Bobinson,  4  Mau.  &  Sel.  478;  Fickard 
V.  Bankes,  13  East,  20;  Lowndes  v.  Anderson,  Id.  130;  Mison  v. 
Waite,  17  Mass.  660;  Aindie  v.  WOson,  7  Cow.  662  [17  Am. 
Dec.  632]. 

Is  there  anything  in  this  case  which  will  take  it  out  of  the 
general  rule  ?  It  is  said  in  the  argument  that  Bawls  was,  at  the 
time  of  this  transaction,  the  president  of  the  bank;  that  in  that 
character  he  sold  the  judgments,  and  received  and  receipted  for 
the  money,  and,  therefore,  the  act  of  receiving  it  was  an  official 
act,  and  he  is  not  liable  until  he  has  been  proven  in  default. 
The  vice  of  this  argument  consists  in  the  assumption  that  the 
president  of  a  bank  is  its  receiving  officer.  He  is  not  by  the 
general  law,  and  is  not  in  this  case  by  any  charter  provision,  or 
by-law  of  the  institution  over  which  he  presided.  It  was  com- 
petent for  the  president,  by  authority  from  the  directors,  to 
execute  the  sale  of  these  judgments,  but  not,  I  apprehend, 
M^ithout  such  authority;  for,  in  general,  the  board  of  directors 
have  the  authority  to  control  all  the  property  of  the  bank:  An- 
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gell  &  Ames  on  CorpoiationB,  242,  243;  Spear  r,  I/idd,  11  Mass. 
94;  Northampton  Bank  v.  Pepoon,  Id.  288;  Hdllowell  etc.  Bank  v. 
Hamlin,  14  Id.  180;  Hartford  Bank  v.  Barry,  17  Id.  97. 

It  is,  in  general,  the  duty  of  the  cashier  to  receive  directly* 
or  through  subordinate  officers,  the  funds  of  the  bank — it  is  hy 
and  through  him  that  the  whole  moneyed  operations  of  the 
bank  are  conducted.  He  is  the  receiving  officer  and  agent  of 
the  bank:  Angell  &  Ames  on  Corporations,  244;  Fleckner  v. 
U.  S.  Bank,  8  Wheat.  360,  361;  Ridgway  v.  Farmers'  Bank,  12 
Berg.  &  B.-265  [14  Am.  Dec.  681];  EvereU  v.  United  States,  6 
Port.  166  [30  Am.  Dec.  584]. 

These  views  of  the  powers  and  duties  of  the  officers  of  the 
Bank  of  Hawkinsville,  afterwards  the  Merchants'  Bank  of 
Macon,  by  the  general  law,  are  not  varied  by  the  charter  of 
that  institution.  Mr.  Bawls  was  not,  therefore,  as  president, 
authorized  to  receive  this  money,  and  liable  to  pay  it  only  upon 
proof  of  default.  The  record  discloses  no  by-law  or  special 
order  authorizing  him  to  transfer  these  judgments  and  receive 
the  money.  He  can  derive  no  immunity  from  the  general  rule 
above  laid  down,  from  the  fact  that  he  was  the  president  of  the 
bank,  and  consummated  this  transaction  in  that  name. 

How,  then,  does  he  stand  ?  Altogether  one  side  of  his  official 
character.  He  occupies  the  position  of  one  who,  without  au- 
thority, has  sold  the  goods  of  another  and  retains  the  proceeds. 
That  is  the  position  which  this  record  gives  him.  The  ground 
upon  which  Judge  Floyd  put  his  opinion  seems  to  be  this,  to 
wit:  it  is  true  that  Mr.  Bawls  was  not  the  collecting  agent  of 
the  bank,  nor  the  specially  authorized  agent  pro  hoc  vice,  but 
the  bank,  by  going  against  him  for  the  money,  has  ratified  the 
acts  of  Mr.  Bawls,  and  thereby  he  has  become  their  official  or 
continuing  agent,  and  liable  as  such;  that  is,  liable  only  after 
default  proven.  It  is  true  that  one  may  be  made  an  agent  by 
ratification.  Let  it  be  conceded  that  the  bank,  by  pursuing 
him  for  the  money  instead  of  asserting  their  right  to  the  judg- 
ments, has  made  him  their  agent.  Yet  what  kind  of  agent  ? 
Clearly  not  their  trustee,  their  continuing  agent,  as  is  their 
cashier.  If  so,  our  learned  brother  is  right,  for  such  agents 
are  not  liable  but  after  demand  and  default.  The  ratification 
was  co-extensive  with  the  act  done.  It  made  Mr.  Bawls  an 
agent  only  pro  hoc  vice — a  special  agent,  I  concede,  for  the 
sake  of  argument,  that  he  is  made  the  special  agent  of  the  bank 
by  ratification  to  receive  this  money.  Clearly  the  ratification 
eould  extend  his  agency  no  further — ^it  could  give  him  no  other 
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character  than  that  which  he  had  assumed.  To  ratify^  is  to 
adopt  and  affirm  the  act  of  another  done  without  authoriiy. 
Now,  as  their  special  agent — an  agent  pro  hoc  vice — ^what  are 
the  terms  of  his  liability  ?  The  money  which  he  has  received  is 
the  money  of  his  principal,  which  he  is  bound  to  pay  over, 
when  he  receives  it,  without  demand.  In  such  a  case  the  law 
creates  against  him  an  immediate  liability:  1  Chit.  PI.  829,  new 
edition,  1840;  Dale  v.  Birch,  8  Camp.  347;  Brewster  v.  Van 
Ness,  18  Johns.  188;  Dygert  v.  Crtme,  1  Wend.  584;  Buckner  v. 
Patterson,  Litt.  Sel.  Cas.  284;  Coomer  v.  LUOe,  Cam.  &  N.  92; 
Birks  V.  Ttippet,  1  Saund.  88,  n.  2;  DamaU  v.  Magruder,  1  Bar. 
&  G.  489;  Nicholson  v.  Knowles,5  Madd.  47;  Collins  v.  Benning, 
12  Mod.  444;  LeUie  v.  Sayt,  5  Hill  (N.  Y.),  895  [40  Am.  Deo. 
860];  Paley  on  Agency,  58,  59;  Ostrander  v.  Stafford,  15  Johns. 
89;  Hawkins  v.  Walker,  4  Yerg.  188;  Estes  v.  Stokes,  2  Bich. 
188.  Upon  the  doctrine  of  ratification,  therefore,  we  think  it 
was  not  necessary  in  this  case  for  the  plaintiff  to  prove  that  the 
defendant  had  not  accounted  for  or  paid  the  money;  but  I  am 
not  satisfied  that  the  doctrines  of  agency  and  ratification  have 
anything  to  do  with  this  case. 

If  Bawls  had  no  authoriiy  to  sell  these  judgments  and  re- 
ceive the  money,  the  sale  was  tortious.  (In  justice  to  a  very 
excellent  man,  now  deceased,  let  me  be  understood  as  speaking 
without  reference  to  the  merits  and  as  implying  no  censure.) 
It  was  the  wrongful  conversion  of  the  property  of  the  bank. 
Now,  what  is  the  rule  in  such  cases?  The  plaintiff  may  waive 
the  tort  and  proceed  in  assumpsit  for  the  money.  That  is  pre- 
cisely what  the  plaintiffs  have  done  in  this  case— no  more  and 
no  less:  2  (}reenl.  Ev.  98,  99,  sec.  117;  Chit,  on  Con.  28, 24,  n.  1; 
Pvinam  v.  Wise,  1  Hill  (N.  Y.),  240,  and  note  a  [87  Am.  Dec. 
809];  Cummings  v.  Vorce,  8  Id.  282,  288,  note  a;  1  Steph.  N.  P. 
285,  286,  846,  newed.  1846;  2  Phil.  Ev.  110,  111;  Berly  v.  Tay- 
lor, B  Em  (N.  Y.),  588,  584;  Young  v.  MarshaU,  8  Bing.  43; 
LigkUy  Y.  Olouston,  1  Taunt.  112;  Foster  v.  Stewart,  8  Mau.  & 
Sel.  191;  Stockett  v.  WaOeins,  2  GUI  &  J.  826  [20  Am.  Dec.  438]; 
OromweUy.  Lovett,  1  Hall,  56;  Cummings  v.  Noyes,  10  Mass.  43G, 
note  b;  WhitweU  v.  Vinceni,  4  Pick.  449  [16  Am.  Dec.  855] ;  Jones 
T.  Hoar,  5  Id.  285;  Floyd  v.  WUey,  1  Mo.  480;  Dickinson  v.  TFTii/- 
ney,  4  Qilm.  406.    So  that  we  think  the  court  erred  on  this  point. 

The  defendant  introduced  in  evidence  the  books  of  the  bank 
(the  plaintiff),  and  then  proposed  to  prove  that  they  were  not 
fairly  kept,  by  showing  erasurec,  or  leaves  torn  out,  etc.  The 
court  permitted  him  thus  to  attack  the  books,  and  that  is  another 
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ground  of  exception.  Official  registers  (and  to  this  class  belong 
the  books  which  contain  the  official  proceedings  of  corporations 
and  matters  respecting  their  property:  See  1  Greenl.  Ev.  sec.  484; 
Warriner  v.  Giles,  2  Stra.  954;  Marriage  v.  Lawrence,  3  Barn,  k 
Aid.  144;  Owings  v.  Speed,  5  "Wheat.  420),  being  required  by 
law  to  be  kept,  and  because  the  entries  in  them  are  of  public 
interest,  and  because  they  are  made  under  the  sanction  of  official 
oath  or  duty,  are  recognized  by  law  and  are  evidence  in  certain 
cases. 

These  books  belong  to  a  particular  custody — to  the  officers  of 
the  bank,  in  this  case — ^and  when  they  are  proven  to  come  from 
the  proper  repository,  they  are  received  as  evidence  without 
further  proof:  1  Greenl.  Ev.,  sec.  485;  1  Starkie's  Ev.  202; 
AJcin%  V.  EaUon,  2  Anst.  387;  Armstrong  v.  Hewiit,  4  Price,  216; 
Swinncrton  v.  Stafford,  3  Taunt.  91;  1  Greenl.  Ev.,  sec.  142. 

The  books  in  this  case  were  the  books  of  the  plaintiff,  pro- 
duced, I  conclude,  under  a  notice,  and  proven  to  come  from  the 
proper  repository.  They  were,  therefore,  properly  before  the 
court,  and  rightfully  proven  to  be  the  books  of  the  bank.  We 
hold  that  the  defendant,  having  introduced  them,  could  not 
attack  them  by  proof  that  they  are  not  the  books  of  the  bank, 
and  thus  discredit  them  as  a  whole,  but  that  it  was  competent 
to  show  errors  in  particular  items;  that  is,  it  was  competent  to 
show  mistakes  or  frauds  in  the  entries,  and  thereby  disprove 
facts  which  the  books,  on  their  face,  purport  to  prove.  If  one 
introduces  a  witness,  he  can  not  discredit  him  generally,  but  he 
may  prove  the  truth  of  a  particular  fact,  in  direct  contradiction  to 
what  his  witness  has  testified:  1  Greenl.  Ev.,  sees.  442,  448. 
This  principle  is  applicable  to  these  books.  We  find  no  error 
in  this  assignment. 

The  court  instructed  the  jury,  that  if  they  found  the  books 
not  fairly  kept,  and  should  find  entries  improperly  erased,  or 
leaves  torn  out,  they  might  disregard  the  books,  and  in  that 
event  ought  to  find  for  the  defendant.  To  these  instmctions 
the  plaintiffs  excepted.  It  is  not  denied  but  that  it  was  the 
province  of  the  jury  to  determine  whether  the  books  were  fairly 
kept.  The  objection  lies  to  the  instruction,  that  if  they  did  find 
them  unfairly  kept,  that  then  their  verdict  ought  to  be  for  the 
defendant.  There  was  evidence  before  the  jury  besides  the 
books. 

The  plaintiff  had  proved  by  other  testimony,  that  the  defend- 
ant had  sold  the  judgments  and  received  the  money.  The  effect 
of  the  charge  was,  an  instruction  to  the  jury  to  disregard  that 
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testimonj.  Upon  the  principles  previously  ruled  by  the  court, 
he  was  right.  The  books  were  the  only  testimony  relied  on  by 
the  plaintiff  to  show  that  the  defendant  had  not  accounted  for 
or  paid  over  the  money.  The  court  had  previously  ruled,  that 
plaintiffs  could  not  sustain  their  action  without  proving  this. 
Bightly  enough,  therefore,  if  the  books  were  to  be  disregeurded, 
the  jury  must  find  for  the  defendant,  for  in  that  event  the 
plaintiffs'  action  was  not  made  out.  But  upon  our  view  of  the 
case,  it  was  only  necessary  for  the  plaintiffs  to  prove  their  right 
to  the  money,  and  the  possession  of  it  by  defendant.  The 
case  was,  therefore,  made  out  by  testimony  independent  of  the 
books.  Upon  our  principles,  the  charge  of  the  court  was  erro* 
neous. 

When  the  verdict  of  the  jury  was  brought  into  court,  and  the 
papers  handed  to  the  counsel  for  the  plaintiffs,  without  reading 
out  the  verdict,  he  moved  the  court  for  leave  to  dismiss  the  ac- 
tion, which  the  court  refused,  and  thereupon  the  plaintiffs  ex- 
cepted. It  is  contended  by  the  plaintiffs,  that  a  party  plaintiff 
has  the  right  to  dismiss  his  suit  in  all  cases  before  the  fini^ing 
of  the  jury  becomes  a  verdict,  and  that  it  is  not  a  verdict  until 
it  is  received  and  recorded.  We  concede,  that  for  certain  pur- 
poses, the  finding  is  not  a  verdict  until  it  is  recorded.  The  jury 
may  themselves  alter  their  finding;  the  court  may  direct  them  to 
be  examined  by  the  poll,  and  they  may,  for  certain  causes,  be 
sent  back  to  reconsider  of  their  finding.  The  question  here  is. 
Can  the  party  evade  the  effect  of  the  verdict  by  being  nonsuit, 
after  the  jury  have  returned  it  into  court  ?  That  the  authorities 
are  somewhat  in  conflict  upon  this  subject  we  admit.  Precisely 
such  a  case  was  determined  in  South  Carolina,  in  favor  of  the 
right  to  dismiss:  Branham  v.  Brovm,  1  Bailey,  262.  The  rule 
on  this  subject  is  more  one  of  expediency  than  of  principle.  We 
believe  that  the  ends  of  justice,  and  equality  of  right  and  privi- 
lege between  parties,  will  be  best  promoted  by  the  following 
rule,  to  wit:  a  party  shall  not  dismiss  or  be  nonsuit  in  any  case, 
after  the  publication  of  the  verdict,  and  it  shall  be  considered  as 
published,  eo  insianti,  in  which  it  is  handed  to  the  plaintifi^s 
counsel  or  other  person  directed  by  the  court  to  receive  it.  The 
decision  of  the  court  below  falls  vrithin  this  rule. 

Let  the  judgment  below  be  reversed,  and  a  new  trial  had  in 
accordance  with  this  opinion. 


AcnoK  FOR  Money  Had  and  Riobivied,  WHsas  Lns:  See  the  prior 
in  this  series  cited  in  note  to  BaiUmore  ete.  R,  R,  v.  Ibumee^  46  Am.  Deot 
665;  also,  CutbrecUh  v.  CtdbretUlk,  ante^  p.  376. 
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TOBT  WHEN  MAT  BB  WaIYSD,  AND  ACTION  OV  ASflUMPSlT  BboVOHT:  Sea 

this  subject  discnaaed  a>t  length  in  note  to  Webster  t.  DrinhwcUer,  17  Am. 
Dec.  242;  also,  Oilmore  v.  WiUmr,  22  Id.  410;  O'CmOey  y.  CUy  qfKatrhm,  40 
Id.  87;  JoTiea  v.  Smithy  62  Ga.  347,  citing  the  principal  case. 

Books  ov  Agoottnt  and  Entries  in,  vthen  Admissible  in  Eyidbngb:  See 
Sickles  T.  Maiher,  92  Am.  Deo.  521,  and  note;  UnUm  Bank  t.  Knapp,  15  LL 
181,  and  note,  in  which  this  subject  ia  diacossed  at  length;  also  Chwrehman  ▼. 
8mUh,  36  Id.  211;  SmUh  y.  Viiieent,  38  Id.  52;  Cvmmiings  y.  NichoU,  Id.  501; 
WhUe  y.  8L  PhiUp's  Chvreh,  39  Id.  126;  Mathes  y.  Bobhuon,  41  Id.  506| 
MaUocks  y.  Lyman^  46  Id.  138. 

Takty  Intbodttoino  a  Witness  can  not  aitebwabds  Impeach  Himi 
Stockton  y.  i)ef»ii^  32  Am.  Dec  735;  FraMm  Bank  y.  P.  D.AM,  etc  Co., 
83  Id.  687. 

The  phiniopal  case  is  cited  to  the  effect  that  a  plaintiff  can  not  dismiaa 
his  case  after  the  yerdict  has  been  handed  in:  Hugley  y.  Hobtem,  84  Ga.  575| 
Simmcns  y.  Gates,  56  Id.  609;  although  he  may  after  the  jnry  haye  retired  and 
agreed  upon  their  yerdict:  Peebles  y.  Moot,  48  Id.  593.  A  defendant  who  has 
obtained  an  annoonoement  from  a  judge  that  he  will  grant  his  motion  to  open 
up  a  judgment  against  him,  may  dismiss  the  motion  beford  tnoh  order  is  madei 
Cherry  y.  Home  etc,  As^n,  55  Id.  20. 


BiBHOP  V.  Mayob  eto.  of  Maoon. 

[7  OaoBazA,  300.] 

Municipal  Cobpobation  may  Take,  Use,  or  Destbot  the  Pbivatb 
Pbopebtt  of  an  indiyidnal,  for  the  public  safety,  in  a  case  of  actual 
necessity,  to  preyent  the  spreading  of  a  fire  or  any  other  great  puUio 
calamity.  In  such  case,  the  indiyidnal  sufferers  are  entitled  to  just  com* 
pensation  from  the  public  for  their  aOSS,  although  the  publio  officials  an 
exempt  from  liability. 

Municipal  Cobpobation  is  Liable  in  an  Implied  Assxtmpsit  for  destroy- 
ing the  priyate  property  of  an  indiyidnal,  in  order  to  avert  the  spreading 
of  a  public  calamity,  if  the  whole  or  a  part  of  the  same  might  otherwise 
haye  been  sayed  to  the  owners. 

Wheee  the  Same  Extent  or  Loss  would  haye  been  Sustained  by  the 
individual,  as  the  necessary  consequence  of  the  fire  or  other  pablio 
calamity,  if  his  property  had  not  been  destroyed  by  municipal  authority, 
no  recovery  can  be  had,  as  he  has  in  fact  sustained  no  damage. 

OouBTS  WILL  Grant  Relief  in  Actions  fob  Pebsonal  Tobts,  where  tba 
yerdict  of  the  jury  is  grossly  inadequate,  and  the  compensation  giyen  en* 
tirely  disproportioned  to  the  injury  proved. 

Amount  of  Damages  is  Discbetionabt  with  the  Jubt  where  there  is  nc 
certain  criterion  to  regulate  the  verdict.  But  where  the  measure  of 
damages  is  reasonably  certain,  the  court  will  look  into  the  droomstaooeBy 
and  grant  or  refuse  a  new  trial  for  inadequacy  of  the  verdlot^  aoootding 
to  the  justice  of  the  case. 

Oabb.    The  opinion  states  the  foots. 

Binea  and  Oreaham,  for  the  plaintiffs  in  erxor. 
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Poe,  for  the  defendants  in  error. 

By  Court,  Lumpkin,  J.  I  shall  not  undertake  to  discuss  the 
many  grave  questions  which  naturally  arise  upon  this  record. 
I  shall  assume,  however — 

1.  That  it  is  now  well  settled,  that  in  a  case  of  actual  necessity, 
to  prevent  the  spreading  of  a  fire,  the  ravages  of  a  pestilence,  the 
advance  of  a  hostile  army,  or  any  other  great  public  calamity, 
the  private  property  of  an  individual  may  be  lawfully  taken, 
and  used  or  destroyed  for  the  relief,  protection,  or  safety  of  the 
many.  And  in  all  such  cases — ^while  the  agents  of  the  public 
who  officiate  are  protected  from  individual  liability,  the  sufferers 
are  nevertheless  entitled,  under  the  constitution,  to  just  com- 
pensation from  the  public  for  the  loss.  If  the  public  necessity 
exists,  and  of  this  the  constituted  authorities  are  to  judge,  no 
trespass  or  wrong  has  been  committed:  Mayor  etc,  of  New  York 
V.  Lord,  17  Wend.  285;  S.  C,  18  Id.  126. 

2.  It  is  equally  evident  on  the  other  hand,  that  if  the  private 
property  of  an  individual,  the  whole  or  a  part  of  which  might 
otherwise  have  been  saved  to  the  owner,  is  taken  or  destroyed 
for  the  benefit  of  the  public,  or  of  the  inhabitants  of  a  particu- 
lar county,  city,  town,  or  other  smaller  section  of  the  community, 
those  for  whose  supposed  benefit  the  sacrifice  was  made,  ought, 
m  equity  and  justice,  to  make  good  the  loss  which  the  individual 
has  sustained  for  the  common  advantage  of  all.  And  there  is  an 
implied  assumpsit  or  undertaking  on  the  part  of  the  public,  that 
adequate  remuneration  shall  be  made:  Mayor  etc,  of  New  York  v. 
Lord,  17  Wend.  285;  S.  C,  18  Id.  126. 

3.  Where  the  same  extent  of  loss  or  injury  would  have  been 
sustained  by  the  individual,  as  the  necessary  consequence  of  the 
fire  or  other  public  calamity,  if  his  property  had  not  been  thus 
taken  or  destroyed  for  the  protection  of  others,  he  would  hardly 
seem  entitled  to  compensation.  For  in  such  case,  although  oth- 
ers have  been  benefited,  he  has  in  fact  sustained  no  damage: 
Mayor  etc.  of  New  York  v.  Lord,  17  Wend.  285;  S.  C,  18  Id.  126. 

But  passing  by  these  questions,  I  shall  confine  myself  strictly, 
and  within  the  narrowest  limits,  to  the  single  point  in  the  case. 

It  seems  that,  during  the  fire  which  occurred  in  the  city  of 
Macon,  on  the  night  of  the  twentieth  of  August,  1844,  the  plaint- 
iffs were  engaged,  with  their  servants  and  friends,  in  removing 
the  goods  from  the  tenement  which  they  occupied.  While  th?s 
employed,  and  the  fire  having  communicated  to  the  building  in 
the  immediate  neighborhood,  several  kegs  of  powder  were  placed, 
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by  order  of  the  city  authorities,  in  their  cellar,  and  trains  laid 
to  explode  them.  This  fact  being  made  known,  all  the  persona 
who  had  been  previously  engaged  in  removing  plaintiffs'  goods, 
instantly  desisted,  and  retired  from  the  premises.  Some  time 
elapsed  before  the  fire  reached  the  adjoining  edifice;  and  it 
was  from  thirty  to  sbitj  minutes  before  the  tenement  was  blown 
up.  The  plaintiffs  had' some  fourteen  or  fifteen  hundred  dollars' 
worth  of  merchandise  in  the  store  at  the  time,  and  brought  their 
action  to  recover  its  value — ^a  bill  of  particulars  being  annexed 
to  their  writ — ^upon  the  ground,  that  but  for  this  premature 
movement  on  the  part  of  the  mayor  and  council,  they  could 
have  saved  all  their  property.  The  proof  sustained  the  decla- 
ration in  every  particular;  but  the  jury  returned  a  verdict  of  five 
dollars  only.  A  new  trial  was  asked,  on  the  ground  that  the 
finding  was  contrazy  to  evidence,  and  refused  for  the  reason 
"  that  this  was  not  such  a  case  of  damages  as  would  authorize 
the  court  to  disturb  the  verdict."  Was  the  presiding  judge  right 
in  this  opinion? 

It  is  certainly  true  that  in  personal  torts  and  actions,  sounding 
purely  in  damages,  the  courts  will  usually  refuse  new  trials  for 
smallness  of  damages,  it  being  the  strict  and  peculiar  province 
of  the  juiy  in  such  cases  to  estimate  the  injury.  To  entitle  the 
applicant  to  succeed  in  this  class  of  cases,  the  jury  must  clearly 
have  manifested  an  abuse  of  their  power. 

But  even  in  personal  torts,  where  the  finding  is  grossly  inade- 
quate, and  the  compensation  given  entirely  disproportioned  to 
the  injury  proven  to  have  been  sustained,  the  court  will  inter- 
fere and  grant  relief.  The  reason  why  the  court  will  not  disturb 
the  verdict  of  the  jury  in  batteries,  libels,  crim.'  cans.,  mali- 
cious prosecutions,  and  the  like,  is,  that  there  is  in  fact  no  cri- 
terion  of  damages  to  regulate  the  verdict. 

But  where  a  reasonably  certain  measure  of  damages  is 
afforded,  no  such  latitude  is  allowed  the  jury;  and  the  court  will 
look  into  the  circumstances,  and  grant  or  refuse  a  new  trial,  or 
correct  the  verdict  according  to  the  justice  of  the  case. 

Now,  this  was  an  action  on  the  case,  in  the  nature  of  an  tn- 
debitaius  assumpsit,  for  the  value  of  the  property  of  the  plaint- 
iffs destroyed  by  order  of  the  city  authorities.  Here  was  an 
exact  measure  of  damages  for  the  jury  to  go  by.  The  proof,  as 
it  appears  in  the  bill  of  exceptions,  as  to  the  goods  consumed  and 
their  value,  was  full  and  explicit,  and  uncontradicted.  And  yet 
the  verdict,  instead  of  being  for  one  thousand  three  hundred 
and  seventy-eight  dollars  and  fourteen  cents,  was  for  five  dol« 
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lars.    It  was  manifestly,  therefore,  against  evidence,  and  should 
have  been  set  aside  by  the  court.    From  mistake,  or  some  other 
couse,  they  found  a  much  less  amount  than  in  justice  they  ought. 
The  plaintiffs  were  entitled  to  a  re-examination  of  the  matter. 
A  new  trial  is  consequently  awarded. 

MiTNIClPAL  COBFORATION,  POWEB  07,  TO  CaUSB  DBSTBUOrnOH  OV  PrIVATB 

Fbopkbtt  to  Stop  Spread  of  Fire:  CUy  Fire  Ins,  Co.  ▼.  CorUea,  34  Am. 
Dec.  258. 

Inadequate  or  Exgessttb  Damages,  when  Geound  tor  New  Trial:  See 
the  prior  caaes  in  this  series  cited  in  note  to  Schleneher  v.  Bisley,  38  Am.  Deo. 
100.  In  DurUwr  v.  San  FrancUco,  1  Cal.  355,  it  was  held  that  the  moniotpalify 
was  not  liable  for  acts  similar  to  those  complained  of  in  the  principal 
and  the  authority  of  snch  case  was  denied. 


Mabtin  v.  Atkinson. 

[7  OxoBOiA,  228.] 
HlABHAT   EVIDBNCB,  IN  THE  ABSENCE  OF  HIGHER  EviDKHCB  Of   the  ideil» 

tity  of  land,  is  admissible  to  prove  ancient  boundaries. 

Baxm  bt  THE  Shbriff,  OP  Land  in  THE  POSSESSION  OP  A  Vendbx  nndsT  a 
contract  for  the  sale  thereof,  amounts  to  an  eviction,  and  vacates  such 
contract. 

Yrann  nr  a  Contract  for  the  Sale  of  Land,  who  takes  up  an  out- 
standing incumbrance  in  order  to  protect  his  title,  is  entitled  to  be  re* 
funded  only  the  amount  paid. 

Pbiob  Paid  bt  a  Vendee  in  a  Contract  for  the  Sale  of  Land^  wha 
repurohases  the  same  after  it  has  been  sold  under  a  mort^gage  or  Judg* 
ment  lien,  existing  at  the  time  of  the  contract,  is  no  criterion  of  th# 
damages  he  has  sustained  in  an  action  against  his  vendor  for  the  eviotioii* 

Vbhdbb  is  Entitled  to  Compensation  for  the  Value  of  iMPBOVEMjran 
which  he  has  put  upon  land  contracted  to  be  sold  him,  after  deducting 
the  value  of  the  rents  and  profits  while  he  occupied  it. 

Equttt.    The  opinion  states  the  facts. 

W.  W.  Arnold,  for  the  plaintiff  in  error. 

O.  J.  Oreen,  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  Martin  filed  his  bill  against  Atkin- 
son, alleging  that  he  purchased  of  defendant  a  tract  of  land  in 
Pike  county,  for  which  he  gave  him  a  lot  in  Dooly,  No.  247, 
second  dislaict,  and  his  notes  for  five  hundred  dollars;  that  he 
took  a  bond  for  titles,  and  went  into  possession;  that  shortly 
thereafter  an  execution  against  Atkinson  was  levied  on  the  land, 
whereupon  he  applied  to  have  the  contract  rescinded;  but  upon 
being  assured  by  the  vendor  that  the  incumbrance  should  be 
removed,  and  that  if  he  lost  the  land  he  should  be  fully  remu< 
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nerated  for  all  the  improyementB  which  he  might  put  upon  it,  he 
proceeded  to  clear  ground  and  erect  houses,  and  made  other  per- 
manent and  beneficial  improvements  on  the  premises,  to  the  value 
of  four  hundred  dollars;  that  the  land  was  again  levied  on  and 
sold,  under  and  by  virtue  of  the  lien  which  was  outstanding  at  the 
time  of  the  contract,  and  bought  by  one  Mangham,  at  and  for 
the  sum  of  two  hundred  and  forty-five  dollars;  that  he  was 
evicted  by  the  sheriff,  and  possession  given  to  Mangham;  that 
subsequently  Mangham  sold  to  Neal,  and  Neal  to  complainant. 
The  prayer  of  the  bill  is,  that  the  notes  given  in  payment  may 
be  canceled,  the  Dooly  land  reconveyed,  and  compensation  made 
for  the  improvements. 

The  original  answer  substantially  admitted  all  the  charges  in. 
the  bill,  except  as  to  the  agreement  respecting  the  improvements. 
Afterwards,  the  defendant  having  obtained  leave,  amended  his 
answer,  and  denied  that  the  transfer  of  the  Dooly  land  constituted 
any  part  of  the  price  given  for  the  tract  in  Pike;  but  stated  that  it 
was  conveyed  on  other  and  distinct  considerations  altogether. 

During  the  progress  of  the  trial,  witnesses  were  introduced 
by  the  complainant  to  prove  the  identity  of  the  lot  of  land  in 
Dooly  couniy,  by  what  they  heard  the  neighbors  and  one  Brown, 
the  occupant,  say,  which  evidence  was  rejected  by  the  court,  on 
the  ground  that  it  was  hearsay. 

Ancient  boundaries,  comers,  and  station  trees  can  not,  gener- 
aUy,  be  established  otherwise  than  by  reputation.  Hence,  this 
species  of  evidence  is  admissible,  for  this  purpose,  from  the 
necessity  of  the  case:  Smiih  y.NoweUs,  2  litt.  159.  But  this 
case  does  not  fall  within  the  rule.  There  was  obviously  higher 
and  better  evidence  of  the  identity  of  the  land  in  the  power  of 
the  party,  and  therefore,  that  tendered  was  properly  rejected: 
Davis  V.  Fuller y  12  Vt.  178  [36  Am.  Dec.  334];  Green  v.  Chehea. 
24  Pick.  71;  Urkel  v.  CoryeU,  6  Watts  &  S.  60;  B(yw7mn  v.  Smiih, 
1  Strobh.  246. 

These  pleadings  present  rather  a  novel  question,  which  we 
will  forbear  to  discuss,  inasmuch  as  it  is  unnecessary  to  do  so. 
The  original  answer  admits  distinctly  that  the  lot  of  land  in 
Dooly  made  a  part  of  the  price  of  the  Pike  tract.  The  amended 
answer  expressly  denies  that  it  did,  and  states  that  the  previous 
acknowledgment  was  made  by  mistake.  Which  is  the  answer 
of  the  defendant?  Both,  or  the  latter  as  amended?  May  the 
last  statement  be  discredited  by  the  first?  Or  does  it  still 
require  two  witnesses,  or  one  and  corroborating  circumstances, 
to  disprove  the  answer  ? 
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After  the  testimony  had  closed,  the  court  charged  the  jury,  in 
substance,  that  the  contract  between  Martin  and  Atkinson  waa 
still  subsisting,  and  that  thej  might  set  off  against  the  notes 
which  he  gave  for  the  land,  the  amount  of  injury  he  had  sus- 
tained; intimating  that  if  he  had  bought  the  land  from  Neal 
for  less  than  he  was  to  pay  Atkinson,  that  he  was  not  damaged. 

In  the  opinion  of  this  court,  the  sale  by  the  sheriff  was  an 
eviction  in  law,  and  vacated  the  contract.  Nor  was  the  four 
hundred  dollars  paid  by  Martin  to  Neal  the  proper  measure  of 
damage  for  the  injury  done  to  Martin.  Indeed,  it  had  nothing 
to  do  with  the  matter. 

Whenever  a  vendee,  in  order  to  protect  his  title,  takes  up  an 
outstanding  incumbrance,  he  is  entitled  only  to  be  refunded  the 
amount  paid. 

But  when  the  property  is  bona  fide  sold  under  a  mortgage  or 
judgment  lien,  existing  at  the  time  of  the  contract,  without 
fraud  or  contrivance  on  the  part  of  the  vendee,  and  the  vendee 
repurchases,  the  price  which  he  pays  is  no  criterion  whatever  of 
the  damage  sustained.  Suppose  Neal  or  Mangham  had  given 
the  land  to  Martin,  would  that  have  relieved  Atkinson  from  his 
liability?  What  right  has  he  to  profit  by  the  good  fortune  of 
the  other  party  ?  Then,  on  the  other  hand,  suppose  Martin  had 
seen  fit  to  give  one  thousand  dollars  to  retain  the  land,  surely 
Atkinson  would  not  have  had  to  bear  the  loss. 

As  to  the  right  of  Martin  to  recover  compensation  for  tbe^ 
value  of  the  improvements  which  he  put  upon  the  land,  over 
and  above  the  rents  and  profits  while  he  occupied  it,  it  would 
seem  to  be  founded  on  the  clearest  principles  of  equity.  Atkin*^ 
son  got  the  benefit  of  these  improvements — ^what  justice  would 
there  be  in  iiot  making  him  pay  for  them  ? 

Judgment  reversed. 

Ancisnt  Possession,  Hxabsat  Evuosngb  whxn  Admissxblh  to  Fbovbs 
Denis  ▼.  Fuller,  36  Am.  Deo.  334;  Casey's  Lessee  v.  Inloes,  89  Id.  668. 

EviDENCB  ov  BouNDABiBS:  See  the  prior  cases  in  this  series  cited  in  not* 
to  Newman  v.  Foster,  34  Am.  Deo.  105. 

Rkmxdibs  or  Vendee  Under  Contbact  iob  Sals  of  Land,  Upon  Fazi«- 
UBE  or  Tttlb:  See  the  prior  cases  in  this  series  dted  in  note  to  Woodr^y, 
Bmnce,  38  Am.  Dec  660. 

Vendee  in  Possession,  when  Entitled  to  Compenbaton  vob  Bona 
Fide  Imfroveuents:  See  the  prior  cases  in  this  series  cited  in  note  to  Her* 
fing  y.  PoOariTs  Ek^rs,  40  Am.  Dec.  663. 
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Hebndon  v.  Kimball. 

(7  Gbobgia,  483.] 

BaoiSTEr  or  a  Deed,  not  Pboyed  ob  Acknowledged  aooording  to  Uw, 
18  not  conatnictive  notioe  to  a  subsequent  purohaser,  although  reoocded 
in  the  proper  county. 

boNA  Fide  Pubchassb  wxthout  Notice  fbou  a  FRAin>nuiMT  G&Asm 
will  be  protected  in  his  purchase. 

EjiSotment.  Each  pariy  claimed  title  through  John  Kimball. 
The  plaintiff  by  virtue  of  a  def  ectiyely  acknowledged  deed  which 
had  been  recorded,  and  the  defendants  through  one  Story,  who 
had  purchased  at  a  sheriff's  sale.  The  further  facts  appear  in 
the  opinion. 

Hooper  and  Akin,  for  the  plaintiffs  in  error. 

IHppe,  for  the  defendants  in  error. 

By  Court,  Waensb,  J.  Two  questions  are  made  by  the  rec- 
ord in  this  case:  1.  Whether  the  registry  of  a  deed,  under 
the  registry  acts  of  this  state,  defectively  proved  or  acknowl- 
edged, is  constructive  notioe  to  subsequent  purchasers.  2. 
Where  a  purchaser  at  sheriff's  sale,  who  by  fraudulent  represen- 
tations, purchases  land  at  a  mere  nominal  price,  and  afterwards 
sells  it  to  a  bona  fide  purchaser,  without  notice  of  the  fraud, 
whether  such  bona  fide  purchaser  will  be  protected  in  his  pur- 
chase against  the  fraud  of  the  first  purchaser  at  sheriff's  sale. 

The  court  below  decided,  that  the  deed  so  registered  was  con- 
'structive  notice  to  subsequent  purchasers,  and  that  a  bona  fide 
'  purchaser,  without  notice  of  the  fraud,  was  not  protected.  We 
think  the  court  below  was  wrong  on  both  questions.  The 
registry  of  a  deed,  not  proved  or  acknowledged  according  to 
law,  is  not  constructive  notice  to  a  subsequent  purchaser,  al- 
though recorded  in  the  proper  county:  Heuster  v.  i^br^ncr,  2 
Binn.  40  [4  Am.  Dec.  417];  Frost  v.  Beekman,  1  Johns.  Ch.  300. 

Story  purchased  the  lot  of  land  in  controversy  at  sheriff's  sale, 
tmd  fraudulently  represented  he  bad  a  deed  to  the  land,  which 
enabled  >iiV  to  purchase  it  at  a  mere  nominal  sum.  There  is  no 
evidence  that  the  sheriff  participated  in  the  fraud  of  Story. 
Subsequently,  Story  sold  the  land  to  Beavers,  and  Beavers  to 
Zelnor,  both  of  whom  were  bona  fide  purchasers,  without  notice 
of  the  fraud.  In  Tniluck  v.  Peeples,  3  Ga.  446,  this  court  held, 
that  a  bona  fide  purchaser  of  land,  without  notice  of  any  fraud 
or  defect  in  the  title,  from  one  affected  with  notice,  would  be 
protected. 

Let  the  judgment  of  the  court  below  be  reversed. 


V 
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Bona  Fide  Pi7bohasx&  tbou  Fraudttlznt  Gbaiitbx  Gets  Good  Title: 
Bee  the  prior  cases  in  this  series  cited  in  note  to  Hoffman  y.  NotlU^  d9  Am. 
Dec.  716;  Lee  y.  Calo^  27  Ga.  641,  citing  the  principal  case. 

Recording  Deed  Defbctiyelt  Acknowledged  does  hot  C^onstitute 
Notice  to  subsequent  purchasers  or  incumbrancers:  HeiHer  y.  Fortner,  4 
Am.  Dec.  417;  Jamea  y.  Morey,  14  Id.  475.  And  the  same  result  follows 
from  a  defectiye  registry:  Blight*s  Heirs  y.  Banks,  17  Id.  136;  Carter  y. 
Chanqnouj  21  Id.  605;  Stevens  y.  Brown^  23  Id.  215,  and  note;  Sawyer  y. 
Adanu^  30  Id.  459.  See  also,  to  the  same  effect,  Sltepherd  y.  Burl^tter,  18 
Gft.  440;  Gardner  y.  Orannis,  57  Id.  557. 


MoDaDE  V.  BXTBOH. 

[7  Oboboza,  059.] 

OmBB  ov  THE  €k>UBT  ov  Obdinaby,  Directing  the  Adminibt&ator  to  Sell 
the  real  estate  of  his  intestate,  is  a  judgment  of  a  court  of  competent 
Jmriadictioii,  and  imports,  legally,  a  necessity  for  such  sale;  nor  can  such 
judgment  be  attacked  and  set  aside  in  a  collateral  proceeding,  upon  proof 
that  the  ordinary  improperly  exercised  his  powers. 

CSladi .    The  opinion  states  the  facts. 

Cone,  for  the  plaintiff  in  error. 

A.  J.  Miller,  for  the  defendant. 

By  Court,  Nisbet,  J.  This  court  has  held  that  the  title  to 
the  lands  of  the  ancestor  is,  at  his  death,  cast  upon  the  heirs, 
and  that  they  may  maintain  ejectment  for  them,  against  a  wrong- 
doer; and  at  the  same  time  and  in  the  same  case,  that  they  are 
liable  to  be  sold  by  the  administrator,  after  an  order  by  the 
court  of  ordinary  granting  him  leave  to  sell  for  the  payment  of 
debts;  and  that  he  may  bring  ejectment  for  them,  even  against 
the  heir,  when  it  is  necessaiy  to  gain  possession  for  the  pur- 
poses of  the  administration.  The  title  of  the  heirs  is  subor- 
dinate to  the  rights  of  the  administrator,  for  these  purposes. 
By  our  statute,  lands  are  upon  the  same  footing  with  personalty 
as  to  distribution;  they  are  liable,  as  personalty,  to  pay  debts. 
In  England,  they  descend  to  the  heir,  and  are  only  liable  for 
debts,  upon  deficiency  of  the  personal  estate;  formerly,  only 
to  a  certain  class  of  debts;  now,  by  statute  8  and  4  William  and 
Maiy,  they  are  assets  to  pay  debts  by  simple  contract,  as  well 
as  by  specialty,  and  the  heir  is  subject  to  suit  for  the  same  in 
equity,  creditors  by  specialty  having  preference:  2  Williams  on 
Executors,  1204,  1205.  Under  our  laws,  the  relation  which  the 
administrator  bears  to  the  real  estate,  is  that  of  agent  or  trustee, 
for  the  purpc«e  of  protecting  the  rights  of  creditors  and  distrib- 
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ntees.  He  is,  virtute  officii,  clothed  with  power  neoessaiy  to 
execute  his  trust.  By  the  common  law,  the  title  to  lands  is  cast 
upon  the  heir — so  here  upon  the  heirs — ^the  statute  not  repeal- 
ing the  common  law,  but  sub  modo,  holding  that  title  sub- 
ject to  the  necessities  of  the  administration.  If,  then,  there  is 
a  contest  between  the  heirs  and  a  stranger,  the  administration 
is  out  of  Tiew,  and  the  heirs  may  succeed  against  him  upon  their 
title.  But  if  there  is  a  contest  between  the  administrator  and 
the  heirs,  and  it  is  legally  manifested  that  there  is  a  necessity 
growing  out  of  his  relation  to  the  estate,  as  administrator,  that 
he  should  control  the  possession  of  the  lands,  he  will  prevail 
against  the  heirs.  It  is  not  necessaiy  for  me  to  inquire  how  far 
it  is  competent  for  the  heirs  to  go  into  chanceiy,  and  deny  and 
disprove  this  necessity,  and  thus  hold  against  the  claim  of  the 
administrator.  Doubtless  there  are  cases  where  this  can  be 
done;  perhaps  this  case  is  one,  if  the  facts  proposed  to  be  proven 
are  true.  I  have  very  little  doubt  but  that  an  administration 
and  settlement  of  the  estate  may  be  presumed  from  lapse  of  time. 

The  supreme  court  of  Massachusetts  refused  to  protect  the 
title  of  a  purchaser,  at  the  sale  of  real  estate  by  an  administrator, 
under  an  order  to  sell,  because,  by  lapse  of  time,  the  credi- 
tors of  the  estate  were  barred  before  the  administrator  applied 
for  the  order:  Thompson  v.  Brown,  16  Mass.  172.  I  do  not 
sanction  this  decision,  but  it  was  made  by  a  court  of  high  au- 
thority. If  it  be  true  that  an  estate  has  been  long  settled — the 
debts  paid,  and  the  lands,  by  agreement,  divided  among  the 
distributees,  and  perhaps  passed  into  other  hands,  innocently 
and  for  value,  chancery  ought  to  afford  relief.  If  it  can  not, 
then,  in  the  name  of  an  administration,  the  most  enormous  ini- 
quities may  be  perpetrated — ^have  been  perpetrated — and  that  too 
in  our  own  state.  Taking  into  view  the  common-law  doctrine, 
that  the  title  to  real  estate  is  cast  upon  the  heir;  and  also  into 
view  the  peculiar  relation  which  the  administrator,  tmder  our 
statute,  bears  to  the  realty,  I  conclude  that  the  decisions  of  this 
court,  heretofore  made  under  very  serious  sanctions,  are  right; 
they  give  proper  effect  to  the  statute  and  the  common  law,  and 
harmonize  both.  See  Doe  ex  dem.  CamUhers  v.  Bailey,  3  Qa. 
108. 

This  was  a  claim  interposed  by  an  heir,  to  lands  in  his  posses* 
sion,  advertised  to  be  sold  by  an  administrator,  under  a  judg- 
ment of  leave  to  sell,  rendered  by  the  court  of  ordinary.  The 
claimant  proposed  to  prove  that  there  were  no  debts  to  be  paid; 
that  the  lands  of  the  ancestor  were  divided  by  consent;  that  the 
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land  advertised  for  aale  had  fallen,  in  tlie  division,  to  the  claim* 
ant,  and  that  he  had  been  a  long  time  in  possession.  The  court 
refused  to  admit  the  evidence,  and  vre  think  correctly.  Our 
proceedings  under  our  claim  lavrs  are  aui  generis^  but  they  are 
proceedings  in  a  court  of  law.  This  is  a  contest  between  the 
arlministrator  and  one  of  the  heirs;  the  former  asserting  his  right 
to  sell,  in  his  trust  character,  for  the  purposes  of  administration; 
the  latter  denying  any  necessiiy  for  such  sale.  The  adminis- 
trator produces  an  order  of  the  court  of  ordinary  directing  the 
sale.  Whatever  may  be  the  rule  in  chancery,  in  just  such  a 
case,  the  rule  here  is,  that  the  order  to  sell,  being  a  judgment 
of  a  court  of  competent  jurisdiction,  imports,  legally,  a  neces- 
siiy for  the  sale,  and  that  that  judgment  can  not  be  attacked 
and  set  aside,  collaterally,  by  proof,  that  the  ordinary  improp- 
erly exercised  its  powers.  By  the  act  of  1826,  the  court  of  ordi- 
nary are  authorized  to  order  the  sale  of  any  part,  or  the  whole 
of  the  real  estate  of  an  intestate,  upon  the  application  of  an 
administrator,  '*  where  it  is  made  fully  and  plainly  to  appear 
that  the  same  will  be  for  the  benefit  of  the  heirs  and  creditors 
of  said  estate:"  Prince,  248.  Jurisdiction  over  the  subject- 
matter  is  here  expressly  conferred.  The  exercise  of  that  juris- 
diction, in  any  case,  is  therefore  the  judgment  of  a  court  of 
competent  jurisdiction. 

It  is  not  only  leave  to  sell,  but  it  is  a  judgment  of  the  court, 
that  such  sale  will  be  for  the  benefit  of  the  heirs  and  creditors 
of  the  estate;  because  the  judgment,  by  the  statute,  can  not  be 
granted  until  it  is  made  fully  and  plainly  to  appear  that  such 
sale  will  be  for  the  benefit  of  the  heirs  and  creditors.  In  favor 
of  this  judgment,  we  are  to  presume  that  the  court  did  its  duly; 
that  notice  of  the  application  was  given  as  the  statute  directs, 
and  that  it  plainly  and  fully  was  made  to  appear  that  the  sale 
would  be  for  the  benefit  of  tiie  heir  and  creditors;  not  only  heirs, 
but  creditors;  that  is,  we  are  to  presume  that  it  was  made  to  ap- 
pear that  there  were  creditors  of  the  estate  and  debts  unpaid.  It 
was  competent  for  the  claimant  to  resist,  before  the  ordinaiy, 
the  granting  of  this  order;  from  aught  that  appears  to  tbis 
court,  he  did  resist  it.  The  notice  of  the  application  which  the 
statute  requires  is  for  the  benefit  of  all  parties  in  interest,  him- 
self included — ^he  can  not  say  that  he  was  not  warned.  Now,  the 
general  rule  as  to  judgments  is,  that  they  are  binding  upon  par- 
ties and  privies,  and  can  not  be  impeached  by  them  collaterally: 
See  Bastvnck  v.  Perkins,  1  Ga.  186;  Slroup  v.  SiUlivan,  2  Id.  276 
[46  Am.  Dec.  389];  Kenan  v.  Miller,  Id.  829.    And  although  the 
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claimant  was  not  brought  into  court,  and  made  a  party  by  per* 
Bonal  service,  yet  he  had  notice  by  implication,  and  was  at 
liberty  to  have  become  a  party.  The  presumption  of  the  law  is, 
that  he  had  his  day  in  court,  and  was  heard  against  the  judg- 
ment;  if  it  can  be  set  aside,  it  must  be  by  application  to  the  court 
that  rendered  it,  or  by  application  to  a  court  of  chancery,  upon 
such  grounds  as  may  be  cognizable  in  that  court.  A  sim- 
ilar question  has  been  determined  by  this  court.  Stell,  a 
guardian,  applied  for  and  procured  an  order  of  the  court  of  ordi- 
nary,  authorizing  him  (under  the  act  of  1829,  which  authorizes 
a  guardian  to  invest  a  portion  of  his  ward's  money  in  land,  if  it 
is  thought  expedient  so  to  do)  to  purchase  a  certain  tract  of 
land  upon  certain  terms.  He  made  the  purchase,  and  was  after- 
wards dismissed  from  the  guardianship.  The  ward  and  her 
husband,  after  marriage,  filed  a  bill  against  him  and  the  vendor 
of  the  land,  alleging,  among  other  things,  the  procurement  of 
the  aforesaid  order  by  fraud,  and  prayed  a  settlement,  etc. 

Upon  the  final  trial,  the  presiding  judge  instructed  the  jury, 
"  that  the  state  of  things  contemplated  by  the  act  of  1829,  did 
not  exist,  and  that  the  defendant  neither  had  the  right  to  apply 
for,  nor  the  court  to  grant  the  order;  and  that  while  nothing 
wrong  might  have  been  intended,  it  was  a  legal  fraud  upon  the 
rights  of  the  ward,  and  should  be  set  aside."  Exception  was 
taken  to  this  charge,  and  this  court  ruled  that  "the  law  con- 
stituted the  court  of  ordinary,  and  not  the  judge  of  the  superior 
court,  the  arbiter,  as  to  whether  or  not,  in  March,  1840,  a  state 
of  circumstances  existed,  which  made  it  proper  for  the  court  of 
ordinary  to  pass  the  order  of  that  date.  The  act  of  1829  allows 
the  guardian  to  invest  a  portion  of  his  ward's  funds  in  land,  if 
it  is  expedient  to  do  so;  and  whether  it  be  expedient  or  not  is  an 
inquiry  exclusively  submitted  to  the  inferior  court,  sitting  as  a 
court  of  ordinary,  unless  contested  by  an  appeal.  The  order  on 
the  minutes  shows  that  they  acted  in  the  premises;  and  having 
jurisdiction  over  the  subject-matter  and  the  persons  before  them, 
their  judgment  can  not  be  impeached  and  invalidated  in  this  man- 
ner. And  the  legal  presumption  is,  that  that  court  had  sufficient 
evidence  to  warrant  it  in  passing  the  order.  It  may  have  acted  un- 
advisedly— probably  did — if  the  pecuniary  interest  of  the  ward 
alone  is  considered.  It  is  wholly  immaterial.  The  order  being 
pa&sed  by  a  court  of  competent  jurisdiction,  and  acting  within 
the  sphere  of  its  authority,  its  proceedings  can  not  be  attacked 
and  set  aside  in  this  indirect  manner:"  SteU,  Guardian^  v.  Olcax^ 
I  Oa.  486.     This  authority  covers  all  the  principles  involved  in 
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ttds  case:  Leverett  v.  Harris,  7  Mass.  292;  PerHna y.  Fairfield^  11 
Id.  227;  Duboi8  v.  Dubois,  6  Cow.  494;  Homer  v.  Fish,  1  Pick. 
435  [11  Am.  Dec.  218];  Glover  v.  HunneweU,  6  Id.  223;  NeweO 
V.  Newton,  10  Id.  470;  Ryer  v.  Alwaier,  4  Day,  432;  Lewis  v. 
Davis,  3  Johns.  17;  Bigelow  y.  Steams,  19  Id.  39  [10  Am.  Dec. 
189];  (7re6n  y.  Sarmiento,  1  Pet.  C.  C.  74;  MiXLs  v.  Dwryee,  7 
Cranch,  483;  /Sto^e  y.  FoikeZy,  2  Nott  &  M.  410;  Hess  y.  J3<?62>^, 
6  Serg.  &  E.  57;  Chesapeake  etc.  Canal  Co.  y.  Railroad  Co,,  4 
Gill  &  J.  1;  Harrison  y.  Fbodf,  1  Dev.  &  B.  Eq.  437. 
Let  the  judgment  of  the  court  below  be  afiSrmed. 


CoNCLUSiysNBSS  ov  Pboosxdings  in  Obfhaks'  Cottbt:  See  the  prior 
cases  in  this  series  cited  in  note  to  Wyman  y.  Campbell,  31  Am.  Dec.  693. 
Such  proceedings  can  not  be  collaterally  attacked  except  for  want  of  juris- 
diction:  Aihins  y.  Kinman,  32  Id.  534,  and  note. 

Thb  fbincxpal  oasb  is  cited  to  the  effect  that  an  order  of  the  court  of 
ordinary  for  the  sale  of  a  decedent's  estate  is  a  judgment^  in  PaUenon  v. 
Lemcn,  50  Ga.  235;  Davie  y.  McDamel,  47  Id.  202.  An  administration  of 
an  estate  may  be  presumed  from  lapse  of  time:  CfctddtmiUh  y.  Coleman,  57 
Id«426. 


Clifton  v.  Mubrat. 

[7  axOBOZA,  664.] 

Will  or  a  Buhd  Febson,  ob  of  One  so  Illitebatb  as  to  be  unable  to 
read  or  write,  need  not  be  read  over  to  him  at  the  time  of  its  execution, 
in  the  presence  of  the  subscribing  witnesses,  in  order  to  render  it  valid. 
The  validity  of  such  an  instrument  is  for  the  jury  to  determine,  and 
depends  upon  the  fact  whether  the  testator  intended  it  as  his  last  will 
and  testament. 

Caveat  to  the  will  of  Joseph  Daughtxy.  Upon  the  trial  it 
appeared  that  at  the  time  of  the  execution  of  the  proposed  will 
the  testator,  who  was  blind,  objected  to  the  will  being  read  to 
biln.    The  further  facts  appear  in  the  opinion. 

Stames,  for  the  plaintiff  in  error. 

M.  Marsh,  for  the  defendant  in  error. 

By  Court,  Lttmpeik,  J.  This  case  is  narrowed  down  to  a 
single  point.  When  a  testator  is  blind,  or  so  illiterate  as  not 
to  be  able  to  read  or  write,  is  it  indispensable  to  the  validity  of 
his  will  that  it  be  read  over  to  him,  at  the  time  of  its  execution, 
in  the  presence  of  the  subscribing  witnesses? 

Swinburne  intimates  that  it  is.  He  says  that  ''a  blind  man 
may  make  his  testament  in  writing,  provided  the  same  be  read 
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oyer  before  witnesses,  and  in  their  presence  acknowledged  hy 
the  testator  for  his  will.  But  if  a  writing  were  delivered  to  the 
testator,  and  he  not  hearing  the  same  read,  acknowledged  the 
same  for  his  will,  this  would  not  be  sufficient;  for  it  may  be 
that  if  he  should  hear  the  same  read,  he  would  not  acknowledge 
the  same  to  be  his  will:"  Vol.  I.,  p.  166.  This  may  be  the  rule 
of  the  civil  law;  it  would  seem,  however,  never  to  have  been 
adopted  as  that  of  the  common  law.  For  Lord  Coke  says,  "  If 
the  party  who  should  deliver  the  deed  doth  not  require  it  to  be 
read,  he  shall  be  bound  by  it,  though  he  be  blind  or  illiterate:" 
Thoraughgood's  Case,  2  Rep.  9;  ShtUier's  Case,  12  Id.  90.  And 
Lord  Coke  goes  so  far  as  to  hold  that  the  deed  is  good,  not  only 
where  it  is  presumed  that  it  was  read,  from  the  contrary  not 
appearing,  but  that  it  is  good  where  the  contrary  doth  actually 
appear.  And  there  is,  we  apprehend,  no  distinction  between 
wills  and  deeds  in  this  particular. 

It  has  been  expressly  held  in  many  reported  cases  that  a  will 
need  not  be  read  over  to  a  blind  testator  previously  to  its  exe- 
cution: Longchamp  ex  dem.  OoodfeUow  v.  Fish;  2  Bos.  &  Pul. 
N.  R.  415;  Modem  Probate  of  Wills,  201-210.  It  is,  after  all, 
an  issue  of  fraud;  and  the  question  as  to  whether  or  not  the  tes- 
tator has  been  imposed  on,  is  one  of  fact,  to  be  left  to  the  jury. 
And  the  circumstance  that  the  will  was  not  read  will  be  weighed 
by  them  in  coming  to  a  conclusion.  We  can  not  get  our  con- 
sent, however,  to  lay  it  down  as  an  inflexible  rule  of  law,  that 
the  validity  of  the  instrument  depends,  in  every  case,  upon  its 
being  proved  that  it  was  read  in  the  presence  of  the  witnesses 
previous  to  its  execution.  It  would  deprive  testators  of  the 
privilege  secured  to  them,  upon  sufficient  reasons,  of  secreting 
the  contents  of  testaments,  until  after  their  death,  in  order  to 
insure  their  peace.  This  very  controversy  shows  the  importance 
and  necessity  of  such  a  doctrine;  and  none  stand  more  in  need 
of  its  benefits  than  this  class  of  persons;  for  none  are  more  de- 
pendent on  the  kindly  offices  of  others.  And  how  easy  it  would 
be  to  evade  the  rule,  even  if  it  were  established  !  A  party  in- 
tending to  perpetrate  a  fraud,  would  have  it  in  his  power  just 
as  easily  to  palm  a  falsely  read  vnll  upon  the  testator,  as  one 
that  was  falsely  written. 

The  argument  which  has  been  submitted  against  the  judg^ 
ment  of  the  circuit  court  seems  to  my  mind  to  assume  a  posi- 
tion which  is  not  tenable,  namely:  that  the  testator  must  know 
at  the  time  he  executed  his  will  that  the  paper  before  him  is 
such.    But  this  is  not  the  issue.    Is  it  in  truth  his  will  ?    Devia^ 


Nov.  1849.]  Olhton  v.  Murrat.  413 

avU  vel  non  f  is  the  issue.  Not  whether  the  testator  knew  the 
instrument  at  the  time  of  its  execution  to  be  his  will,  but  whether 
in  fact  it  was  so.  But  even  if  it  were  otherwise,  and  it  were  nec- 
essaiy  to  show  that  the  testator,  at  the  time  he  signed  the  paper, 
knew  that  it  was  his  will,  is  there  not  ample  testimony  to  prove 
that  the  testator  in  this  case  had  this  knowledge?  He  himself 
expressly  waived  the  reading  of  the  will  when  his  attention  was 
specially  called  to  the  subject,  assigning  as  a  reason  that  he  al- 
ready blew  its  contents.  Now,  it  is  admitted  that  the  testator 
was  sane,  and  it  is  not  for  us  to  conjecture  how  or  in  what  man- 
ner he  came  to  the  possession  of  this  knowledge.  At  any  rate, 
this  CTidence  was  most  properly  left  to  the  jury;  and  they  hav- 
ing found  aflBrmatiyely,  would  the  court  be  warranted  in  setting 
•Hide  the  verdict? 

But  I  repeat,  the  proper  inquiiy  is,  Was  this  the  will  of  the 
testator  ?  And  if  the  witnesses  are  to  be  believed,  there  can  be 
no  doubt  but  that  it  is.  The  scrivener.  Major  Marsh,  who  wrote 
the  will  at  the  request  of  the  testator,  and  under  minute  in- 
structions, communicated  to  him  for  that  purpose,  swears  that 
the  paper  propounded  is  the  same  which  he  drafted;  that  it  is 
in  exact  conformity  to  the  directions  which  he  received  from  the 
mouth  of  the  deceased,  and  that  it  has  undergone  no  alteration; 
and  this  paper  was  executed  by  the  testator  in  the  presence  of  the 
witnesses,  freely  and  without  any  constraint  whatever,  he  declar- 
ing at  the  time,  that  he  understood  its  provisions.  We  do  not 
st'C  how  the  jury  could  have  done  otherwise  than  establish  the 
will.  Nor  do  we  think  that  there  was  any  error  in  the  charge  of 
the  court,  that  "although  the  will  was  not  read  over  to  the 
testator  at  the  time  of  the  signing,  yet  if  they  found  from  the 
other  testimony,  that  he  knew  the  contents,  that  it  was  suffi- 
cient, without  being  read  over  to  him  in  the  presence  of  the  sub- 
scribing witnesses." 

Judgment  affirmed. 

Execution,  PuBUOATiGir,  Aim  ATTBSTATioir  or  Willb:  See  notes,  and  prior 
cases  in  this  series  dted  therein,  to  Dewey  y,  Dewey ^  35  Am.  Dec  367;  ChUhrit 
V.  Oteen,  36  Id.  311;  McLaren  y.  WaUmC%  Ej^n^  37  Id.  260;  TFoOer  v.  WaSLer^ 
42  Id.  664;  Janmoey  v.  Hwrnt,  45  Id.  424.  WiU  of  a  blind  or  UUterate 
person  is  not  invalid  because  it  was  not  read  to  him  in  the  presence  of  the 
inbscribing  witnesses;  but  the  fact  that  it  was  not  so  read  may  be  considered 
by  the  jury  iif  determining  the  testator's  capacity,  or  whether  frand  or  nndae 
influence  was  nsed  to  procure  the  execution:  ffemphUl  v.  HemphiU^  21  Id.  881. 
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JoNEEiN  V.  Holland. 

[7  axOBOZA,  680.] 

Equity  will  Grant  an  Injunction  against  an  Action  ov  Ejboiment 
brought  by  an  administrator  against  a  party  claiming  title  to  the  lande 
of  the  intestate,  by  reason  of  adverse  possession,  where  the  interests  ol 
the  heirs  at  law  have  been  conveyed  or  are  barred  by  lapse  of  time,  and 
there  are  no  creditors  of  the  estate. 

iNJUNcmoN.     The  opinion  states  the  facts. 

TF.  B,  Oaulden,  for  the  plaintiff  in  error. 
Henry  and  Ward,  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  Thomas  Studstill  died  in  1820,  inte^ 
tate.  In  1846,  William  Holland  took  out  administiation  upon 
the  estate,  and  brought  an  action  of  ejectment  against  Jesse 
Jonekin,  for  a  tract  of  land  in  Tatnall  county.  There  was  a 
recoveiy  on  the  first  trial,  and  an  api>eal  entered,  and  pending 
fhe  appeal  this  bill  has  been  filed.  The  complainant,  in  addi- 
tion to  the  foregoing  facts,  further  charges,  that  at  the  time  of 
the  death  of  Thomas  Studstill,  all  of  his  children  and  the  rep* 
resentatives  of  children  were  of  full  age,  and  that  for  more  than 
seven  years  next  preceding  the  suit,  all  the  heirs  and  next  of  kin 
of  the  deceased  were  barred  by  the  statute  of  limitations;  that 
he  had  been  in  the  peaceable  and  legally  acquired  possession  of 
the  premises,  under  claim  of  right,  for  more  than  twenty  years; 
making  improvements  thereon,  and  cultivating  and  inclosing 
the  land,  and  exercising  acts  of  ownership  over  it,  without  no- 
tice of  the  pretended  adverse  title  now  set  up;  that  Thomaa 
Studstill,  at  his  death,  did  not  owe  a  dollar,  and  that  no  debt 
has  subsequently  come  against  the  estate  to  render  an  adminis- 
tration necessary  or  proper;  and  he  prays  the  court  for  a  per- 
petual injunction  against  the  action  at  law. 

Is  the  complainant,  under  these  circumstances,  entitled  to  the 
relief  which  he  seeks  ?  In  Doe  ex  dem,  Conyers  v.  Kerwon,  1 
Qa.  879,  this  court  say:  "We  are  not  prepared  to  say  that  a 
former  administration  would  not  be  presumed,  after  the  lapse  of 
a  great  length  of  time,  in  order  to  protect  the  title  of  the  occu- 
pant. Courts  in  our  sister  states  have  intimated  such  a  pur- 
pose. Even  grants  are  presumed,  for  the  purpose  of  quieting 
ancient  possessions.  Moreover,  we  are  not  quite  clear  that  chan- 
cery would  not  grant  a  perpetual  injunction,  notwithstaniling 
its  reluctance  to  restrain  legal  rights,  in  a  case  where  the  heirs 
at  law  have  conveyed  or  are  barred,  and  there  ar^  no  creditors. ** 
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I  am  happy  to  find  that  my  brethren  are  quite  clear,  that 
equity  will  interpose  to  protect  the  occupant,  under  the  facts 
set  forth  in  the  bill.  It  would  be  a  palpable  fraud  upon  the 
law  to  permit  the  heirs  to  do  that  indirectly,  under  color  of 
an  administration,  which  they  have  lost  the  right  to  do  directly. 
This  case,  and  many  similar  ones  which  have  occurred  in  this 
state,  demonstrate  the  necessity  of  imposing  a  statutory  limit 
upon  the  time  within  which  administration  shall  be  granted, 
where  there  are  no  disabilities  to  prevent.  Why  should  even  a 
creditor,  at  the  end  of  twenty  years,  be  allowed,  after  sleeping 
over  his  rights  for  such  a  period  of  time,  to  disturb  the  titles  to 
property? 

The  judgment  below  must  be  reversed. 


Equitt  will  Ressbadt  GaAnmro  ov  Lbttebs  ov  AnimnBTBATioir,  ahd 
AcnovB  BT  ADioinsiBATOBS,  WHKV:  See  this  mibject  diicnewxl  at  length  in 
note  U>  Turk  Y.  Turk,  46  Am.  Deo.  a^  Also,  PSera  ▼.  ^cIom^  22  Ga.  lOOt 
Fierce  v.  Jauea,  23  Id.  878,  dting  the  principal 
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Johnson  v.  Babbeb. 

[5  GzufAH,  426.] 
OOVBT  KAY  MODOT  INSTRUCTIONS  ASKED,  AND   CoNHHB  ThBM  TO  SXAn 

OV  Cass  amimed  therein.  Thus,  in  an  action  against  two  for  a  tort^ 
where  instmotionB  are  asked,  assuming  the  relation  of  principal  and 
agent  between  the  defendants,  to  the  effoct  that  the  agency  mnst  ba 
proved,  and  that  the  assnmed  principal  is  not  liable  unless  the  agent  was 
acting  within  the  scope  of  his  authority  when  he  committed  the  tort 
oomplained  of,  and  did  not  transcend  his  authority,  nor  unless  such 
ageut  acted  with  the  principal's  assent  or  under  his  directions,  which 
must  be  proved,  and  cannot  be  presumed  from  the  agency,  the  court 
may  give  such  instructions  with  the  modification  that  they  are  ooned 
so  far  as  the  alleged  principal  is  sought  to  be  made  liable  for  the  agent's 
acts. 

Pbincipal  is  Liable  fok  Agent's  Fbaud,  Tort,  or  Nsouoenob,  though 
committed  without  the  principars  participation  or  consent,  if  it  is  don* 
in  the  course  of  the  employment,  and  is  not  a  willful  departure  from  it. 

Pbincipal  is  Liable  fob  Agent's  Act  in  Sbitino  Praibib  on  Fibb  in 
the  course  of  his  employment,  if  done  carelessly  or  negligently,  or  even 
purposely,  if  it  be  with  a  view  to  benefiting  or  protecting  the  principal^ 
interests,  but  not  if  done  from  motives  of  malice  or  wantonness. 

Agent  is  Personally  Liable  for  Unlawful  Act  done  under  the  princi- 
pal's direction,  equally  with  the  principaL 

Owner  of  Land  is  Prohibited  from  Settino  Praibib  on  Fibb  on  sudh 
land  in  the  inhabited  parts  of  the  state,  by  the  Ulinols  statute,  nnlesi 
it  be  done  at  certain  periods  of  the  year  for  the  necessary  preservation  of 
his  farm,  and  after  two  days'  notice  to  his  neighbors. 

Dbfbndant  Claiming  to  be  Witbin  Exception  of  Statdtb  agaiii8V 
Firing  Prairie  in  an  action  against  him  for  an  injury  therefrom,  and 
asking  an  instruction  that  he  is  not  liable  for  setting  such  fire  on  his  own 
land,  must  base  the  instruction  upon  the  hypothesis  that  Cscts  showing 
him  within  the  exception  appeared  in  evidence. 

416 
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OwnxB  ov  Land  Fisino  Fbaibib  thxbson  must  Usb  Reasokablb  Prb- 

OAunoNS  to  prevent  injury  to  othen,  though  he  be  authorized  by  statute 

to  Bet  inch  fire,  and  is  liable  for  a  failnre  to  do  so,  although  he  may  be 

guilty  of  no  subsequent  negligence. 
DiFXNDAxrr  in  Action  for  Ihjuby  vbom  Fibino  Psaieux  must  Show 

£xcu8X  or  justification,  if  any  exists,  and  the  plaintiff  need  only  prove 

the  setting  of  the  ^le  that  caused  the  injury. 
Obass  Sxvebxd  from  Freehold  is  Pebsonaltt,  and  the  owner,  in  an 

action  for  its  destruction,  need  not  show  title  to  the  land  on  which  it  waa 

cut  and  was  standing. 

Tbespass  on  the  case  against  Peter  and  John  Johnson,  for  the 
destniotion  of  the  plaintiff's  hay  by  the  firing  of  a  prairie.  Yer- 
.dict  for  the  plaintiff,  and  judgment  thereon  after  a  motion  for  a 
new  trial  was  oyerruled.  Peter  Johnson,  one  of  the  defendants, 
brought  error.  The  errors  assigned  consisted  in  the  refusal  or 
modification  of  sundiy  instructions  asked  by  the  defendants. 
The  substance  of  the  first,  second,  and  sixth  instructions,  and 
of  the  modification  thereof  by  the  court,  of  which  the  plaintiff 
in  error  complained,  is  stated  in  the  first  section  of  the  syllabus. 
The  third  instruction  asked  for  was  to  the  effect  that  a  principal 
is  not  liable  for  his  agent's  tortious  acts,  though  committed 
while  engaged  in  the  principal's  business,  unless  done  in  carry- 
ing out  the  principal's  instructions,  or  unless  subsequently  as- 
sented to  by  the  principal;  which  instruction  was  given,  with 
the  modification  that  a  principal  may  be  liable  for  his  agenfa 
acts  while  engaged  in  the  principal's  business,  though  the  par- 
ticular tortious  act  was  done  without  any  instruction  by  the 
princix>al.  The  following  instructions,  in  substance,  were  asked 
for  and  refused:  7.  That  both  defendants  could  not  be  liable  in 
this  action,  for  if  the  act  was  done  by  John  Johnson  contrazy  to 
Peter  Johnson's  directions,  the  former  only  was  liable;  if  done 
pursuant  to  instructions,  the  latter  alone  was  liable.  8.  That 
the  defendant  Peter  had  a  right,  personally  or  by  his  servant,  to 
fire  the  prairie  on  his  own  land,  and  that  for  any  damage  result- 
ing therefrom  to  the  plaintiff  the  defendants  would  not  be  liable 
unless  such  injury  was  due  to  some  negligence  of  the  defendants 
after  the  fire  was  set,  which  the  plaintiff  must  prove.  9.  That 
the  plaintiff,  in  order  to  recover,  must  prove  title  to  the  land  on 
which  the  hay  was  cut  and  was  standing. 

JS.  W,  Tracy ^  for  the  plaintiff  in  error. 

W.  D,  Barry  and  0.  Peters,  for  the  defendant  in  error. 

By  Court,  Treat,  0.  J.  The  court  properly  qualified  the  fiisti 
flecond,  and  sixth  instructions.    The  instructions,  as  demanded^ 

ay  i>vo.  Vol.  L— 27 
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assumed  that  the  relation  of  master  and  servant  existed  between 
the  defendants.  The  modification  confined  the  instmctions  to 
snch  a  state  of  case. 

No  error  was  committed  in  adding  the  qualification  to  the 
third  instruction.  The  princix>al  is  liable  to  third  persons  for  the 
frauds,  torts,  and  negligences  of  the  agent,  even  though  the  con- 
duct of  the  agent  is  without  his  participation  or  consent,  pro- 
vided the  act  is  done  in  the  course  of  the  employment,  and  is 
not  a  willful  departure  from  it:  Story's  Ag.,  sec.  452  et  seq.; 
Bush  T.  Steinman,  1  Bos.  &  Pul.  404;  Wright  t.  WUcox,  19  Wend. 
843  [32  Am.  Dec.  507] ;  Foster  v.  Bank,  17  Mass.  479  [9  Am. 
Dec.  168].  If  one  of  the  defendants,  while  engaged  in  the 
prosecution  of  the  business  of  the  other,  carelessly  or  negli- 
gently set  fire  to  the  prairie,  or  even  purposely,  with  a  view  to 
benefit  or  protect  the  interests  of  the  employer,  the  latter  would 
be  liable  for  the  consequences;  but  if  he  set  out  the  fire  from 
motives  of  malice  or  wantonness,  the  principal  would  not  be 
liable,  for  that  would  be  an  abandonment  of  the  business  of  the 
agency.  The  instruction,  as  modified  by  the  court,  stated  the 
law  correctly. 

The  seventh  instruction  was  clearly  wrong.  If  the  act  com- 
plained of  was  illegal,  the  fact  that  one  of  the  defendants  com- 
mitted it  under  the  direction  of  the  other  did  not  shield  him 
from  responsibility,  but  both  were  equally  liable  to  the  party 
injured,  as  well  the  one  who  did  the  act  as  the  one  who  pro- 
cured it  to  be  done.  All  concerned  in  the  commission  of  an 
unlawful  act  are  responsible  for  the  consequences.  Admit  the 
principle  asserted  by  this  instruction,  and  eveiy  person  charged 
with  the  commission  of  an  act  prohibited  by  law  could  excuse 
himself  by  showing  that  he  acted  in  obedience  to  the  command 
or  under  the  direction  of  another.  Such  a  doctrine  would  be 
subversive  of  private  rights,  and  detrimental  to  the  public  in- 
terests. 

The  eighth  instruction  was  erroneous.  It  asserts  an  unquali- 
fied right  on  the  part  of  the  defendants  to  set  fire  to  the  prairie 
on  their  own  land.  This  position  is  not  co]:rect.  Section 
168  oi  the  criminal  code  prohibits  a  person  from  setting  fire 
to  the  woods,  prairies,  or  other  grounds  in  the  inhabited  parts  of 
the  state  between  the  first  of  December  and  March,  and  during 
the  rest  of  the  year,  except  for  the  necessary  preservation  of  his 
farm  or  inclosuie  from  accident  by  fire,  and  then  only  upon 
giving  his  neighbors  two  days'  notice  of  his  intention  to  do  so. 
If  the  defendants  claimed  to  be  within  the  exception,  the  in* 
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Btruction  shoul^  have  been  based  on  the  hypothesis  that  such 
a  state  of  facts  appeared  in  the  evidence.  The  instruction  wa£» 
erroneous  in  another  respect.  Assuming  that  the  defendants 
had  the  right  to  set  fire  to  the  prairie,  the  instruction  would 
relieve  them  from  all  liability  for  the  consequences,  unless  the 
plaintiff  should  show  that  the  injury  was  occasioned  by  their  sub- 
sequent negligence.  The  law  is  otherwise.  If  the  defendants 
were  authorized  by  the  provisions  of  the  statute  to  set  out  the 
fire,  they  were  still  bound  to  use  every  reasonable  precaution  to 
prevent  injurious  results  to  others.  The  plaintiff  was  only  re- 
quired to  prove  that  the  defendants  set  out  the  fire  that  caused 
the  injury.  It  rested  vdth  the  defendants  to  show  the  excuse 
and  justification,  if  any  existed:  Burtons,  McCleUan,  2  Scam.  434* 

The  ninth  instruction  was  properly  refused.  The  grass  was 
severed  from  the  freehold,  and  became  personal  properly;  and 
the  plaintiff,  to  recover  damages  for  its  destruction,  was  not 
bound  to  show  title  to  the  land  on  which  it  v^as  out. 

The  judgment  of  the  circuit  court  is  afiSrmed  with  costs. 

Judgment  afiSrmed. 

Tbumbull,  J.,  did  not  sit  in  this  cause. 


CouBT  SCAT  Modify  IxsTBncno>'s  asksd  so  as  to  make  them  conformable 
to  law:  Walker  v.  McDcwelly  43  Am.  Dec.  476.  As  to  the  right  of  a  partj 
to  modify  his  opponent's  prayer  for  instruction,  see  WhUtford  ▼.  Burchnyer^ 
89  Id.  640,  and  note.  The  general  rule  is,  that  an  instruction  should  be  given 
in  the  terms  in  which  it  is  asked,  if  conformable  to  law  and  authorized  by 
the  evidence:  Clealand  v.  Walker,  46  Id.  238. 

Liability  ov  Pbincipal  or  Master  for  Torts,  frauds,  negligence,  or 
wanton  injuries  by  the  agent  or  servant:  See  Manhattan  Co,  v.  Lydig,  4 
Am.  Deo.  289;  AferrilU  v.  Tarif  Mfg.  Co,  27  Id.  688,  note;  Wright  v.  WUcox^ 
82  Id.  607;  Ware  v.  Baralaria  etc,  Co,,  35  Id.  189,  and  note  discussing  the 
inbject  at  some  length;  Z/Ocke  v.  Steams,  Id.  382;  ffart  v.  New  Orleans  etc 
B,  R.  Co.,  36  Id.  689;  see  also  the  note  to  Tonaxoanda  etc  R,  R.  Co.  v. 
Mv/nger,  49  Id.  266.  That  a  principal  or  master  is  liable  for  the  tortious  acta 
of  hui  agent  or  servant  in  the  course  of  his  employment  in  and  about  the  buai* 
ness  of  the  principal  or  master,  though  not  directly  participated  in  by  tha 
latter,  or  though  done  without  his  knowledge,  or  against  his  consent,  unless 
mich  acts  are  done  in  willful  departure  from  the  course  of  employment,  is  a 
doctrine  to  which  the  principal  case  is  cited  in  Armstrong  v.  CooUy,  5  Gilm. 
612;  Sfierman  v.  DtOch,  16  HI.  285;  Moir  v.  Hopkins,  Id.  315;  Keedy  v. 
Howe,  72  Id.  136.  But  the  principal  or  master  is  not  liable  for  the  willful 
trespasses  of  the  servant  not  done  in  furtherance  of  the  master's  business: 
FuUer  V.  Voght,  13  Id.  285;  Oxford  v.  Peter,  28  Id.  435,  both  citing  the  prin- 
cipal case.  As  to  the  criminal  liability  of  a  master  or  principal  for  acts  of  the 
servant  or  agent,  see  Hijpp  v.  Stale,  33  Am.  Dec.  463;  CommonweaJUh  v. 
NkhoU,  43  Id.  432;  People  v.  Adams,  45  Id.  468,  and  notes. 

PiRsoMAL  LiABiLHY  OF  AoENT  FOR  HIS  ToRTS:  See  Lee  V.  Jiaikews,  44 
Am.  Dec.  498. 
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JusTiTXCATioir  XTNDER  ExcBPTXOir  Df  STATUTE:  See  Bloodgood  y.  Mohawk 
tU,  R.  R,  Co,,  31  Am.  Dec  313.  • 

Veobtablb  PBODC7crs  BiooMB  Pkbsoitaltt  on  Sbvxramgb  from  the  realty: 
Coombi  V.  Jordan,  22  Am.  Dec.  236. 


Strawbkidge  v.  Robinson. 

[6  OiLMAir.  470.] 

GoKT&ACT  Made  with  Expbbss  View  to  Law,  or  State  op  Douioils  of 
the  parties  is  governed  thereby,  thongh  made  in  another  state. 

Bill  is  Deemed  Inland  Bill  Which  is  Dated  within  the  State,  all 
the  parties  being  citizens  thereof,  though  shown  by  oarol  to  have  been 
drawn  in  another  state,  and  is  governed  by  the  law  of  the  place  of  its 
date. 

Reasonableness  of  Notice  ov  Dishonob  or  Inland  Bill  is  Question 
or  Law  where  the  facts  are  ascertained  by  a  special  verdict  or  agreed 
case,  and  an  instmction  submitting  It  to  the  jury,  as  a  mixed  question  of 
law  and  fact,  is  proper. 

Protest  on  Inland  Bill  is  Unnecessabt. 

Assumpsit  by  the  nominal  payee  for  the  use  of  the  holder 
against  the  drawers  of  a  bill  of  exchange.  The  principal  facta 
appear  from  the  opinion.  Verdict  for  the  plaintiff  and  judg- 
ment thereon,  after  OTerruling  a  motion  for  a  new  trial,  and  the 
defendants  appealed.  The  errors  assigned  were  the  granting 
of  an  instruction  asked  by  the  plaintiff,  and  the  refusal  of  one 
asked  by  the  defendants.  The  instruction  given  was  to  the 
effect  that  if  the  jury  should  believe  the  bill  to  be  an  inland  bill 
from  the  facts  proved,  that  it  belonged  to  the  alleged  holder, 
and  that  it  was  presented  for  payment  within  a  reasonable  time 
after  its  execution,  and  due  notice  of  non-payment  given,  they 
should  find  for  the  plaintiff.  The  instruction  refused  was  to 
the  effect  that  the  holder  could  not  recover  if  he  had  been  guilty 
of  any  laches,  and  that  the  want  of  protest  on  a  foreign  bill,  of 
the  want  of  due  presentment,  was  such  laches. 

J.  M.  Wilson,  for  the  appellants. 

B.  B,  Sheldon,  if.  F.  Johnson,  and  O.  Peters,  for  the  appellee. 

By  Court,  Caton,  J.  This  suit  is  brought  upon  a  bill  of  ex- 
change, drawn  by  the  defendants  below  on  Smith  &  Carter  of 
Galena,  in  favor  of  the  plaintiff  below,  and  dated  ''  East  Fork 
the  4th  Feb'y  1845,"  which  is  in  the  same  county.  All  the  par^ 
ties  ii>  the  bill  were  citizens  of  this  state,  but  the  evidence  shows 
that  the  bill  was  actually  drawn  in  Wisconsin. 
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The  rights  and  duties  of  the  holder  and  the  priyileges  and 
responsibilities  of  the  drawer  of  a  foreign  bill  differ  in  many 
important  particulars  from  those  of  an  inland  bill.  Although 
this  bill  was  actually  drawn  in  another  state,  yet  upon  its  face 
it  was  an  inland  bill,  and  it  was  manifestly  the  intention  of  all 
the  parties  that  such  should  be  its  character. 

Admitting  the  competency  of  the  parol  proof  that  the  bill 
was  drawn  in  Wisconsin,  still  we  are  satisfied  that  it  must  be 
treated  and  considered  as  an  inland  bill.  Such  was  the  inten- 
tion and  agreement  of  the  parties  as  shown  on  the  face  of  the 
instrument.  That  it  was  competent  for  the  parties,  both  being 
citizens  of  Illinois,  to  provide  by  their  express  agreement  that 
it  should  be  subject  to  and  construed  by  the  laws  of  this  state, 
is  too  well  established  by  authority  to  admit  of  doubt.  In  the 
case  of  Bobinson  t.  Bland,  2  Burr.  1077,  Lord  Mansfield,  in 
speaking  of  a  bill  of  exchange  actually  drawn  in  France,  said: 
"  The  parties  had  a  view  to  the  laws  of  England.  The  law  of 
the  place  can  never  be  the  rule  where  the  transaction  is  entered 
into  with  an  express  view  to  the  law  of  another  country,  as  the 
rule  by  which  it  is  to  be  goTemed." 

As  before  stated,  the  rights  and  liabilities  of  all  parties  to  the 
bill  may  be  sensibly  affected  by  the  determination  of  the  ques- 
tion whether  this  be  a  foreign  or  an  inland  bill.     If  this  bill  ia 
to  be  treated  as  it  was  designed  by  the  parties,  and  is  expressed 
upon  its  face,  then  no  damages  can  be  allowed  for  non-payment,  * 
no  matter  what  the  laws  of  Wisconsin  are.    If  we  disregard  the^ 
place  of  the  contract  as  expressed  on  its  face,  and  adhere  to  the 
parol  proof  which  shows  it  to  hare  been  made  in  Wisconsin^ 
then  the  laws  of  that  state  must  fix  the  rule  of   damages^ 
Whether  this  agreement  of  the  parties  to  make  this  an  inland 
bill  was  designed  for  the  benefit  of  the  holder,  so  as  to  relieve 
him  from  the  necessity  of  having  it  formally  protested  as  in 
case  of  a  foreign  bill,  or  whether  it  was  intended  for  the  benefit 
of  the  defendant,  and  to  relieve  him  from  the  payment  of  dam- 
ages, we  do  not  know.    Probably  the  parties  had  both  objects 
in  view.    As  it  was  the  design  and  express  agreement  of  the 
parties  that  this  should  be  considered  and  treated  as  an  inland 
bill,  to  be  controlled  by  the  laws  of  Illinois,  the  court  must 
give  effect  to  that  agreement. 

This,  then,  being  an  inland  bill,  the  first  instruction  for  the 
plaintiff  was  properly  given,  and  the  defendant's  eighth  instruc- 
tion was  properly  refused,  and  these  decisions  alone  are  assigned 
for  error.    When  the  facts  are  once  ascertained  and  setUed,  aa 
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by  a  special  verdict  or  agreed  case,  then  it  is  a  question  of  law 
to  determine  whether  reasonable  notice  of  non-payment  has 
been  given  or  not:  Bank  of  Uiica  v.  Bender,  21  Wend.  643  [34 
Am.  Dec.  281].  As  the  question  was  presented  in  the  first  in- 
struction, it  was  compounded  of  law  and  fact,  and  as  such  was 
properly  submitted  to  the  jury.  Had  the  defendant  desired  the 
<K>urt  to  instruct  the  jury  whether  a  given  state  of  facts  supposed 
to  be  proved  amounted  to  reasonable  notice,  he  should  have 
asked  an  instruction  based  upon  such  state  of  facts. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 

Law  of  Place  wherb  Contract  is  Made  and  to  se  Pkbiormed  gov- 
erns as  to  its  validity,  nature,  constmction,  and  effect:  Jordan  v.  7%omUm, 
44  Am.  Dec.  546,  and  note.  If  the  contract  is  msde  in  one  place  to  be  per- 
formed in  another,  the  law  of  the  latter  place  goTems:  Harriwn  v.  Edwards, 
30  Id.  364;  Larrabee  v.  Talbott,  46  Id.  C37;  Mason  v.  Douaay,  35  HL  432;  and 
Houndtree  v.  Baher,  52  Id.  245,  all  citing  the  principal  case.  But  in  the 
absence  of  an  express  or  necessary  understanding  that  the  contract  is  to  be 
performed  elsewhere,  the  place  of  execution  is  regarded  as  the  place  of  per- 
formance: AUshouse  v.  Ramsay,  37  Am.  Dec  417. 

What  Law  Govebns  as  to  NECESsiTr  and  SumciBNcr  of  Vvjtms^  and 
Dotioe  of  dishonor  of  bills:  See  Alien  v.  MerehanUs*  Bank,  34  Am.  Dec.  289, 
and  the  note  to  Duprd  v.  Richard,  43  Id.  217. 

Bill  Dbawn  in  One  State  Payable  in  Anothbb  is  a  foreign  bill:  Broum 
Y.  Ferguson,  24  Am.  Dec.  707;  ChenowUh  t.  Chamberlm,  43  Id.  145,  and  note; 
^Jhipri  V.  Richard,  Id.  218,  note. 

Tbotest  ov  Inland  Bill  is  UNNSCEsaABY:  See  the  note  to  Dupri  v. 
vJ?icAard,  43  Am.  Dec  219. 

Rbabonableness  ov  Demand  and  Notice  is  Mixed  Question  of  law 
land  fact:  Whitaker  v.  Morrison,  44  Am.  Dec.  627.  It  must  therefore  be  sub- 
tmitted  to  the  jury  with  proper  instructions  as  to  the  law,  as  was  done  in  the 
principal  case,  if  the  facts  are  not  ascertained  or  conceded:  Nichol  v.  Bate, 
27  Id.  505;  Mohawk  Bank  v.  Broderick,  Id.  192;  Duggan  v.  King,  33  Id.  107; 
OodUy  Y.  Ooodloe,  45  Id.  287,  and  notes  thereto.  If  the  facts  are  ascertained 
by  a  special  verdict,  or  admitted,  it  is  a  question  of  law  for  the  court:  Bank 
<^  Utica  V.  Bender,  34  Id.  281;  Whitaker  v.  Morrison,  supra;  OodUy  y.  Oood* 
Joe,  supra,  and  notes. 


BoGEBS   V.  BbENT. 

(6  GXLMAM ,  673.] 

Ihtbbbst  in  Land  ov  Holder  of  Patent  Cebtoioatb  u  Subj&ct  to 
Execution  under  the  laws  of  Illinois. 

taBBiTV's  Deed  Relates  Back  to  the  Judgment,  which  is  notkw  to  all 
the  world  of  everything  legally  done  under  it,  and  therefore 
whatever  interest  the  debtor  then  had  in  the  premlBes. 
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ASSZOKMBNT    OV    PATENT  GXRTinOATB    BT  JUDOICXNT  DeBTOB  ATTKR  EzX- 

cunoN  Sale  of  the  land  under  the  judgment,  passes  no  interest  except 
a  right  of  redemption. 

Patent  Issued  to  Assignee  ov  CEBTmoATE  before  SHEBmr's  Deed  to  an 
execution  purchaser  of  the  land  under  a  judgment  against  the  assignor, 
where  the  assignment  is  made  after  the  execution  sale,  is  void  if  the 
assignee  has  not  exercised  hia  right  of  redemption. 

Determinations  ov  Comiussioner  or  General  Land  Office  are  not 
Conclusive  upon  any  one,  such  commissioner  not  being  a  judicial  officer. 

Title  Derived  from  €k>VERNMSNT  is  no  Better  than  Titlb  from 
Individual  owning  the  fee,  and  is  governed  by  the  same  rules. 

Courts  of  Law  and  Equity  have  Concurrent  Jurisdichon  of  Fraud, 
though  their  means  of  proof  and  modes  of  relief  are  widely  different. 

Court  of  Law  mat  Disregard  Fraudulent  Patent  or  deed  as  void,  in 
an  action  of  ejectment,  at  the  instance  of  the  party  defrauded,  or  those 
claiming  under  him;  as  where  a  patent  is  obtained  by  an  assignee  of  the 
patent  certifioate  under  an  assignment  made  after  a  sale  of  the  land  on 
execution  against  the  assignor,  and  ejectment  is  brought  against  the 
execution  purchaser. 

Fraudulent  Patent  is  not  the  "Paramount  Title"  as  against  a  pur- 
chaser on  execution  under  the  patent  certificate,  notwithstanding  the 
provisions  of  HL  Be  v.  Stat.,  c.  40,  sec.  5. 

BiATUTB  is  not  TO  BE  CONSTRUED  TO  PROTECT  Fraud,  where  any  other 
construction  is  possible. 

Rejection  of  Evidence  Proving  or  Tending  to  Prove  Necessary 
Facts  in  a  case,  which  is  offered  in  its  proper  order,  though  there  is  no 
offer  of  proof  of  other  facts  necessary  to  make  out  the  case,  is  erroneous, 
the  presumption  being  that  the  other  proof  required  will  follow;  as 
where  a  defendant  in  ejectment  offers  in  evidence,  in  their  order,  a  judg- 
ment, execution,  levy,  sale,  and  sheriff's  deed,  overreaching  the  plaintiff's 
title,  all  of  which  are  rejected,  and  there  is  no  offer  of  evidence  connect- 
ing the  defendant  with  the  purchaser  under  the  sheriff's  deed. 

Ejeotmznt.  Verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  brought  error.     The  facts  appear  from  the  opinion. 

J.  O.  Olover  and  B.  C.  Cook,  for  the  plaintiff  in  error. 
E.  8.  Lelandy  lot  the  defendant  in  error. 

By  Court,  Oaton,  J.  This  was  an  action  of  ejectment,  and 
upon  the  trial  in  the  circuit  court  the  plaintiff  below  introduced 
a  patent  from  the  United  States,  for  the  premises  in  question, 
to  Jesse  Bowman  as  assignee  of  Samuel  M.  Bowman,  dated  on 
the  first  of  May,  1843,  which  was  followed  by  a  deed  from  Jesse 
BowmAU  to  Brent,  dated  December  1, 1846.  The  plaintiff  then 
proved  the  possession  of  the  defendant,  and  closed  his  case. 

The  defendant  then  offered  to  prove  by  the  register's  cer< 
tificate,  that  the  land  in  controversy  was  entered  at  the  land 
office  by  Samuel  M.  Bowman  on  the  nineteenth  of  May,  1840,  and 
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that  he  assigned  his  certificate  of  purchase  to  Jesse  Bowman  on 
the  fifth  of  April,  1843.  He  also  offered  the  record  of  a  judg- 
ment in  the  Lee  circuit  court,  against  Samuel  M.  Bowman, 
which  was  entered  on  the  twelfth  day  of  September,  1842,  upon 
which  an  execution  was  issued  on  the  twenty-eighth  of  the  same 
month,  by  virtue  of  which  the  sheriff  levied  on  the  premises  in 
question,  and  advertised  and  sold  them  according  to  law  to 
Southwick,  who  obtained  a  sheriff's  deed  on  the  seventeenth  of 
December,  1844.  As  each  portion  of  this  evidence  was  offered 
it  was  objected  to,  and  ruled  out  by  the  court,  and  an  exception 
taken.     A  verdict  and  judgment  were  entered  for  the  plaintiff. 

It  is  first  necessary  to  inquire  what  rights  were  acquired 
under  the  judgment  and  sheriff's  sale  and  conveyance,  as 
against  the  patentee  and  his  grantee,  and  then  whether  these 
rights  could  be  asserted  and  vindicated  in  this  action  of  eject- 
ment. 

By  section  1,  chapter  57,  of  the  revised  statutes,  ''all  inter- 
est of  the  defendant  or  any  person  to  his  use,  held  or  claimed 
by  virtue  of  any  deed,  bond,  covenant,  or  otherwise  for  a  convey- 
ance, or  as  mortgagee  or  mortgagor  of  lands  in  fee,  for  life  or 
for  years,"  are  made  subject  to  execution.  This  language  is 
sufficiently  comprehensive  to  embrace  the  interest  of  a  pur- 
chaser of  government  land  while  he  holds  the  certificate  of  pur^ 
chase,  and  before  the  patent  issues.  But  that  no  doubt  might 
be  left  on  the  subject,  the  third  section  provides,  that ''the 
legal  holder  or  holders  by  record  of  any  certificate  of  purchase 
of  lands  from  the  United  States,  shall  be  deemed  to  be  within 
the  true  intent  and  meaning  of  this  chapter."  At  the  time  of 
the  recoveiy  of  this  judgment,  the  issuing  of  the  execution,  and 
of  the  levy  and  sale  under  it,  Samuel  M.  Bowman  was  the  legal 
holder  of  record,  of  the  certificate  of  purchase  for  the  premises, 
as  the  assignment  to  Jesse  Bowman  was  not  made  till  the  fifth 
of  April,  1843,  about  seven  months  after  the  judgment  was  re- 
covered. All  of  the  interest  which  Samuel  M.  Bowman  ever  had 
in  the  land,  whether  legal  or  equitable,  passed  to  Southwick  by 
the  sale  under  the  execution  and  the  sheriff's  deed,  as  completely 
as  if  the  transfer  had  been  by  voluntary  conveyance,  and  South- 
wick was  as  much  entitled  to  a  patent  in  the  one  case  as  he 
would  have  been  in  the  other,  and  such  is  the  effect  given  to 
these  judicial  transfers  by  the  general  government:  See  opinion 
of  U.  S.  Att'y  Gten'l,  Pub.  Land  Laws,  pt.  2,  p.  3. 

The  nature  and  extent  of  the  interest  of  a  purchaser  under  a 
certificate  were  before  the  supreme  court  of  the  United  States, 
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in  the  case  of  CarroU  t.  Safford,  3  How.  441;  as  well  as 
the  right  of  the  state  laws  to  control  and  dispose  of  that  inter- 
est. In  that  case  the  court  said:  ''When  the  land  was  pur- 
chased and  paid  for,  it  was  no  longer  the  property  of  the  United 
States,  but  of  the  purchaser.  He  held  for  it  a  final  certificate 
which  could  no  more  be  canceled  by  the  United  States,  than  a 
patent.  It  is  true,  if  the  land  had  been  previously  sold  by  the 
United  States,  or  reserved  from  sale,  the  certificate  or  patent 
might  be  recalled  by  the  United  States  as  having  been  issued 
through  mistake.  In  this  respect  there  is  no  difference  between 
the  certificate  holder  and  the  patentee."  The  right  of  the  state 
authorities,  under  the  state  laws,  to  dispose  of  limds  absolutely, 
thus  situated,  was  fully  sustained  in  that  case. 

At  the  time  of  the  assignment  by  Samuel  M.  Bowman,  he  had 
no  interest  in  the  premises  except  the  right  of  redemption,  oir 
which  the  assignee  never  availed  himself,  and  the  sheriff's  deed 
must  relate  back  to  the  time  of  the  judgment,  which  was  notice 
to  all  the  world  of  everything  which  was  legally  done  under  it. 
The  rights  acquired  by  the  sheriff's  deed  stand  upon  as  high 
ground  as  if  the  patent  had  been  issued  to  Jesse  Bowman  with- 
out any  assignment  at  all;  for  as  to  those  rights  the  assignment 
was  utterly  void.  The  assignor  had  no  interest  which  he  could 
assign  except  the  right  of  redemption,  and  the  assignee  was 
bound  to  know  this.  A  patent  issued  under  a  void  assignment 
could  convey  no  more  right  than  one  issued  upon  a  second  sale 
when  the  first  was  valid,  and  in  such  a  case,  the  supreme  court 
of  the  United  States  has  said  that  the  patent  conveys  no  title. 
In  the  case  already  referred  to,  on  page  461,  the  court  said: 
"  Now  lands  which  have  been  sold  by  the  United  States  can  in 
no  sense  be  called  the  property  of  the  United  States.  They  are 
no  more  the  property  of  the  United  States,  than  lands  patented. 
So  far  as  the  rights  of  the  purchaser  are  concerned  they  are  pro- 
tected under  the  patent  certificate  as  fully  as  under  the  patent. 
Suppose  the  officers  of  the  government  had  sold  a  tract  of  land, 
received  the  purchase  money,  and  issued  the  patent  certificate^ 
can  it  be  contended  that  they  could  sell  it  again  and  convey  a 
good  title?  They  could  no  more  do  this  than  they  could  sell 
land  a  second  time  which  had  been  previously  patented.  When 
sold,  the  government,  until  the  patent  shall  issue,  holds  the 
mere  legal  title  to  the  land  in  trust  for  the  purchaser." 

Suppose  this  land  had  been  regularly  assessed  for  taxes  as  the 
property  of  Samuel  M.  Bowman,  before  he  assigned  to  Jesse 
Bowman,  and  sold  for  non-payment  of  the  taxes,  the  redemption 
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expired,  and  a  tax  deed  executed,  would  it  be  contended  that 
the  patent  Bubsequently  issued  to  the  assignee  would  defeat  the 
tax  deed,  in  a  court  of  law?  And  yet  it  would  be  difficult  to 
show  how  the  tax  deed  would  conyej  any  higher  title  or  greater 
interest  than  the  sheriff's  deed.  Suppose  the  patent  had  been 
issued  to  Samuel  M.  instead  of  Jesse  Bowman,  would  it  be  con- 
tended that  the  court  might  not  go  behind  that  patent,  and 
protect  the  rights  acquired  under  the  sheriff's  sale?  And  yet 
Jesse  being  chargeable  with  notice,  acquired  no  better  title 
under  the  patent  than  Samuel  M.  would  have  acquired,  had  it 
it  been  issued  to  him. 

The  commissioner  of  the  general  land  office  is  not  a  judicial 
officer,  and  his  determination  concludes  the  rights  of  no  one: 
Ware  y.  Brush,  1  McLean,  535.  If  he  issues  a  patent  to  a  per^ 
son  not  entitled  to  it,  either  the  state  or  federal  tribunals  may 
inquire  and  determine  who  has  the  better  right.  This  is  no ''  in- 
terference with  the  primary  disposition  of  the  soil  by  congress:" 
Carroll  v.  Safford,  3  How.  461. 

A  title  derived  from  the  government  is  no  better  than  one  de- 
rived from  an  individual  owning  the  fee,  and  must  be  adjudged 
by  the  seune  rules  of  law;  and  a  fraud  may  as  well  be  perpetrated 
in  obtaining  a  title  from  the  goverment  as  from  an  individual, 
and  it  is  the  duty  of  the  court  to  protect  the  injured  party 
against  the  one  as  well  as  the  other.  A  fee-simple  title  is  the 
same,  come  from  whatever  source  it  may,  and  a  fraud  is  none  the 
less  a  fraud  because  the  officers  of  the  government  are  imposed 
upon  and  made  the  instruments  of  its  perpetration. 

That  a  court  of  equity  would  treat  the  holder  of  the  patent  title 
as  a  trustee,  and  compel  him  to  convey  to  the  one  entitled  to  it 
under  the  sheriff's  sale,  was  hardly  denied  upon  the- argument, 
and  the  only  serious  question  made  is,  whether  a  court  of  law 
has  the  power  to  investigate  this  question  of  fraud  and  protect 
the  party  against  it. 

The  jurisdiction  of  the  two  courts  is  almost  equal  in  their  right 
to  try  and  determine  questions  of  fraud,  but  their  means  of 
proving  the  f raiid  are  not  equal,  and  their  mode  of  granting  relief 
is  widely  different.  The  superior  facilities  of  a  court  of  equity 
to  investigate  the  question  and  to  grant  the  relief,  render  it 
frequently  advisable  to  resort  to  that  court  at  once,  but  that  is 
no  reason  why  the  party  may  not  avail  himself  of  such  relief 
ais  a  court  of  law  can  give  him  when  he  can  prove  the  fraud. 
Courts  of  equity,  in  cases  of  fraud,  frequently  affirm  the  fraudu- 
lent act,  and  compel  the  party  who  has  fraudulently  obtained  an 
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apparent  light,  to  transfer  it  to  the  person  who  is  in  equity 
entitled  to  it,  while  the  court  of  law,  for  want  of  sach  a  power, 
will  treat  the  fraudulent  act  as  a  nullity — as  if  not  done  at  all. 
The  books  abound  with  cases  where,  in  actions  of  ejectment,  an 
apparently  good  title  is  treated  as  a  nulliiy,  because  it  was 
obtained  by  fraud.  Hardly  a  day  passes  but  the  common-law 
courts  are  inquiring  whether  the  conveyance  relied  upon  was  not 
made  to  defraud  creditors,  and  when  the  fraud  is  established, 
the  deed  is  held  to  be  void.  This  doctrine  and  practice  are  too 
familiar  to  require  a  reference  for  their  support,  and  yet  this 
record  presents  in  principle  just  such  a  case.  Surely  the  rights 
of  the  purchaser  at  the  sheriffs  sale  are  no  worse  than  they 
would  have  been  had  the  fraudulent  act  been  done  before  the 
sale  or  before  the  judgment.  Had  Samuel  M.  Bowman  pur- 
chased of  an  individual  instead  of  the  government,  and  taken  a 
bond  for  a  deed,  his  interest,  under  our  statute,  would  have 
been  subject  to  sale  under  the  execution,  and  it  would  hardly  be 
denied  that  a  court  of  law  would  treat  as  a  nullity  a  deed  to  the 
assignee  of  Samuel,  when  it  was  established  that  the  assignment 
was  made  and  the  deed  obtained  to  defraud  creditors,  or  to  defeat 
a  title  previously  obtained  by  a  sale  under  an  execution  against 
Samuel.  The  case  supposed  is  parallel  with  the  one  before  us. 
Both  would  be  treated  alike  in  a  court  of  equity,  and  they  must 
share  the  same  fate  in  a  court  of  law. 

But  courts  of  law  are  not  limited  in  their  inquiries  into  fraudu- 
lent conveyances,  to  cases  where  the  title  was  obtained  to  defraud 
creditors,  but  their  jurisdiction  on  this  point  seems  to  be  almost 
universal.  Courts  of  law,  as  well  as  courts  of  equity,  have  even 
gone  so  far  as  to  break  in  upon  and  disregard  the  express  pro- 
visions of  legislative  acts  giving  a  preference  to  certain  convey- 
ances, as  weU  as  the  conveyances  themselves,  where  the  deed 
and  the  statute  are  attempted  to  be  used  for  fraudulent  pur- 
poses. Such  is  the  case  when  a  junior  deed,  which  has  been 
recorded,  and  thus,  by  the  terms  of  the  recording  act,  is  enti- 
tled to  a  preference  over  a  senior  unrecorded  deed,  is  set  up  in 
opposition  to  the  latter,  the  grantee  in  the  junior  deed  having 
notice  of  the  prior  conveyance.  Jackson  v.  Burgoti,  10  Johns. 
467  [6  Am.  Dec.  349],  was  an  action  of  ejectment,  and  the  de- 
fondant  relied  upon  a  deed  dated  subsequent  to  that  of  the 
plaintiff,  but  of  prior  registry,  and  one  of  the  points  made  by  the 
defendant's  counsel,  was,  ''  that  if  he  had  notice,  the  lessor  of 
the  plaintiff  can  not  avail  himself  of  that  fact  in  a  court  of  law;" 
but  it  was  held,  that  the  subsequent  purchaser,  having  had  notice 
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of  the  prior  conTeyance,  the  deed  to  him  was  fraudulent  and  void, 
and  that  a  court  of  law  had  concurrent  jurisdiction  with  a  court 
of  equity  to  try  the  question  of  fraud,  and  that  it  would  disre- 
gard the  fraudulent  deed.  Chief  Justice  Kent  said:  "The 
foundation  of  the  English  doctrine  is  the  fraud  of  a  second  pur- 
chase under  a  knowledge  of  the  first,  and  when  that  appears  (as 
it  will  in  almost  all  cases  where  the  second  purchase  is  made 
with  a  knowledge  of  the  first,  and  with  a  view  to  defeat  it),  it 
can  not  consist  with  the  honor  of  the  law,  or  with  the  wisdom 
of  the  administration  of  justice,  that  the  fraud  should  remain 
triumphant."  Again,  he  says:  ''And  courts  of  law  hare  concur- 
rent jurisdiction  in  all  cases  of  fraud.  Fraud  will  invalidate  in 
a  court  of  law  as  well  as  in  a  court  of  equity,  and  annul  eveij 
contract  and  every  conveyance  infected  with  it." 

Upon  a  like  state  of  facts  in  the  case  of  Morria  v.  OiU,  1  Chip. 
49,  Chief  Justice  Chipman  held  the  same  rule,  and  said  "  that 
it  would  be  mischievous  to  allow  such  fraudulent  acts  to  prevail 
in  a  court  of  law,  only  to  turn  the  parties  over  to  a  court  of 
equity,  where  they  would  be  immediately  set  aside.  Fraud,  if 
fully  proved,  invalidates  every  transaction,  as  well  at  law  as  in 
equity."  Neither  the  recording  acts  of  England,  of  New  York, 
or  Vermont,  make  any  exception  where  the  subsequent  recorded 
deed  is  obtained  mala  fide,  but,  by  their  terms,  give  all  such 
junior  deeds  a  preference  over  a  prior  unregistered  conveyance. 
Still,  we  see  that  courts  of  law  will  inquire  into  the  fraud,  and 
refuse  to  give  effect  either  to  the  statute  or  the  deed,  where  the 
design  is  to  perpetrate  a  fraud.  Barely  will  the  courts  of  law 
be  called  upon  to  extend  the  doctrine  further  than  this. 

In  order  to  show  the  universality  of  this  rule,  and  the  extent 
to  which  courts  of  law  will  investigate  questions  of  fraud,  we 
will  refer  to  two  cases  of  another  class,  where  it  was  admitted  by 
the  court  that  tliere  was  no  fraud  in  fact  or  intended  fraud,  but 
merely  a  fraud  in  law,  for  which  the  deeds  were  only  voidable, 
and  not  absolutely  void :  Den  v.  McKnight,  6  Halst.  885,  was  an 
action  of  ejectment.  The  plaintiffs  claimed  the  premises  as  heirs 
at  law  of  Thomas  Moore,  deceased,  and  the  defendant  claimed 
under  a  deed  from  Haines,  executor  of  Burton,  who  derived  title 
through  Abbott,  the  grantee  of  Burton,  who  had  conveyed  the 
premises  as  executor  of  the  plaintiffs'  ancestor.  The  court  found 
that  the  conveyances  from  Burton,  as  executor,  to  Abbott,  and 
from  Abbott  back  to  Burton,  were  merely  colorable,  and  that 
the  sale  was  in  reality  by  the  executor  to  himself,  and  hence  in 
law  fraudulent.    In  speaking  of  sales  made  by  trustees  to  them* 
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selves,  the  court  remarks: ''  They  are,  I  think,  voidable,  not  void. 
They  niay  be  avoided  by  the  cesluia  que  trust,  and  their  heirs, 
from  whose  ratification,  they  may  even  as  to  themselves  become 
valid.  Strangers  or  third  persons  can  not  impeach  or  question 
them.''  Upon  the  power  of  the  court  to  take  cognizance  of  .the 
«£uestion,  the  court  says: ''  The  lessors  of  the  plcdntiff  may  avail 
diemselves  of  the  objection  to  the  validity  of  these  deeds,  in  the 
present  action  of  ejectment,  and  are  not  obliged,  in  order  to 
impugn  them,  to  resort  to  the  court  of  chancery. 

The  same  question  arose  upon  a  similar  state  of  facts,  except 
that  the  sale  was  by  an  administrator  under  an  order  of  the  court, 
in  the  case  of  Deny.  Eammel, 4  Harr.  78.  The  court  there  said: 
"The  next  question  is,  whether  a  sale  and  conveyance  tmder 
the  decree,  if  fraudulently  made  by  the  administrator,  can  be 
avoided  in  a  court  of  law,  or  whether  relief  can  be  had  only  in 
a  court  of  equity.  The  cases  preclude  all  doubt  on  this  point." 
* '  The  authorities  show  that  a  fraudulent  deed  may  be  invalidated 
in  a  court  of  law,  if  the  fraud  can  be  sufficiently  proved."  In- 
deed, in  none  of  these  cases  were  the  fraudulent  deeds  absolutely 
void,  but  were  only  voidable  at  the  election  of  the  injured  parties 
or  their  representatives. 

In  the  case  before  us,  had  the  original  grantor  been  an  in- 
dividual, although  innocent  of  the  fraud,  a  court  of  law  would 
hold  the  conveyance  to  the  fraudulent  grantee  void,  and  refuse 
to  recognize  it,  and  why  shall  not  the  same  rule  prevail  where 
the  conveyance  is  from  the  government?  It  is  not  denied  that 
in  a  court  of  equity  the  rule  would  be  the  same.  The  govern- 
ment was  but  a  naked  trustee,  and  its  conveyance  conveys  no 
better  tiUe,  and  is  entitled  to  no  higher  immunity,  than  that  of 
any  other  trustee  who  holds  the  legal  titie. 

The  law  is,  that  the  common-law  courts  may  entertain  juris- 
diction of  questions  of  fraud,  and  that  a  conveyance,  whether  it 
be  by  deed  from  an  individual,  or  by  a  patent  from  the  govern- 
ment, although  executed  with  all  the  forms  of  the  law,  when 
obtained  in  fraud  of  the  rights  of  others,  may,  in  an  action  of 
ejectment,  be  disregarded  by  the  court  as  void,  at  the  instance 
of  the  injured  party,  or  those  holding  tmder  him. 

But  it  was  argued  that  our  statute  precludes  the  court  from 
inquiring  into  the  validity  of  a  patent  when  opposed  to  a  final 
certificate.  So  far  from  tliat  being  the  case,  we  think  the  stat* 
ute,  if  it  a£fects  the  question  at  all,  strengthens  the  right  of  the 
person  claiming  under  the  certificate,  to  resist  a  patent  fraudu- 
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Icntly  obtained,  for  it  gives  to  his  title  an  effect  in  a  court  of 
law  before  unknown. 

Section  4,  chapter  40,  revised  statutes,  provides,  that  "the 
certificate  of  any  such  register  of  the  entry  or  purchase  of  any 
tract  of  land  within  his  district,  shall  be  deemed  and  taken  to 
be  evidence  of  title  in  the  party  who  made  such  entry  or  pur- 
chase, or  his  heirs  or  assigns,  and  shall  enable  such  party,  his 
heirs  or  assigns,  to  recover  the  possession  of  the  land,  described 
in  such  certificate,  in  any  action  of  ejectment  or  forcible  entry 
and  detainer,  unless  a  better  legal  and  paramount  title  be  ex- 
hibited for  the  same." 

Section  6.  "  A  patent  for  land  shall  be  deemed  and  consid- 
ered a  better  legal  and  paramount  title  in  the  patentee,  his  heirs 
or  assigns,  than  the  official  certificate  of  any  register  of  a  land 
office  of  the  United  States,  of  the  entry  or  purchase  of  the  same 
land." 

There  are  two  prominent  provisions  in  these  two  sections. 
The  first  is,  that  the  equitable  title,  which  is  evidenced  by  the 
register's  certificate,  shall  enable  the  party  to  recover  in  an  ac- 
tion of  ejectment;  and  the  other  is,  that  the  legal  title,  which  is 
conveyed  by  the  patent,  is  paramount  to  such  equitable  title. 
The  first  provision  is  a  new  one,  and  secures  to  the  party  hold- 
ing the  equitable  title  a  right  which  did  not  exist  at  the  common 
law;  while  the  second  is  merely  the  affirmance  of  a  common-law 
principle,  and  designed  to  prevent  the  previous  provision  being 
so  construed  as  to  make  the  equitable  title  paramount  to  the 
legal.  It  was  certainly  competent  for  the  legislature  to  confer 
upon  the  courts  of  law  the  right  to  protect  an  equitable  title  in 
an  action  of  ejectment.  Indeed,  they  may  give  the  courts  of 
law  just  so  much  equitable  jurisdiction  as  they  please,  and  pre- 
scribe the  mode  in  which  the  relief  shall  be  granted.  Such  is 
the  character  of  the  jurisdiction  conferred  by  this  statute. 

It  is  true  the  statute  does  not  authorize  a  party  to  defend  his 
possession  with  such  equitable  title,  but  that  follows  as  a  neces- 
sary consequence  of  his  right  to  recoTer  upon  it.  As  before 
remarked,  the  word  "paramount,"  in  this  statute,  is  used  for 
the  purpose  of  still  preserving  the  common-law  distinction  in 
the  grade  of  title,  and  to  give  a  preference  to  the  legal,  when 
fairly  obtained,  over  the  equitable  title.  So  in  cases  arising 
under  the  registry  act.  There  the  title  acquired  by  the  deed 
first  recorded,  is,  in  as  unqualified  terms  as  are  used  in  this 
statute,  declared  to  be  paramount,  and  yet  in  an  action  of  eject* 
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ment,  "when  it  is  tainted  with  fraud,  by  the  constraction  uni- 
formly given,  it  loses  its  paramount  character  and  must  give 
way  to  a  title  which,  by  the  letter  of  the  law,  is  made  inferior 
to  it.  By  reason  of  its  superior  equity  the  latter  prevails. 
When  the  apparently  paramount  title  is  infected  with  fraud, 
it  is  not  the  better  legal  title  within  the  meaning  of  the  statute. 
The  courts  of  law  are  expressly  authorized  to  protect  and  en- 
force this  equitable  title,  and  it  was  never  the  intention  of  the 
legislature  to  defeat  it  by  one  nominally  of  a  higher  grade,  but 
which  was  obtained  in  fraud  of  it.  Such  a  result  would  not 
comport  with  the  manifest  intent  of  the  legislature,  or  a  just 
administration  of  the  law.  If  the  construction  contended  for 
must  be  adopted  by  the  courts  of  law,  then  the  same  rule  must 
be  adhered  to  by  the  courts  of  equity,  and  then  the  fraud  must 
triumph  everywhere.  No  statute  should  be  so  construed  as  to 
protect  a  fraud,  for  it  is  not  to  be  presumed  that  the  legislature 
so  designed  it.  When  they  intend  such  a  result,  they  will  use 
language  which  is  not  open  to  construction.  If  our  statute 
gives  a  fraudulent  patent  title  a  preference  over  another  which, 
by  the  very  act,  is  raised  above  its  common-law  level,  then  have 
the  legislature  weakened  and  prostrated  that  very  title  which 
they  intended  to  elevate  and  strengthen.  We  have  before  shown 
that  the  supreme  court  of  the  United  States  has  said,  that  a 
patent  issued  upon  a  unauthorized  entry,  made  after  the  ofScers 
of  the  government  had  sold  the  land,  received  the  purchase 
money,  and  issued  a  patent  certificate,  conveys  no  title:  Carroll 
T.  Saffordy  3  How.  461.  And  yet  the  construction  contended 
for  would  make  the  patent  conclusive  against  the  certificate 
holder.  The  statute  was  designed  for  the  ease  and  benefit  of 
the  certificate  holder,  and  must  not  be  so  construed  as  to  make 
it  destructive  of  his  rights,  which  might  have  been  protected  by 
the  common  law. 

We  will  now  notice  the  case  of  BagneU  v.  Broderick,  13  Pet. 
436,  to  which  we  are  referred  by  the  defendant  in  error,  and 
which,  it  is  insisted,  is  in  point  for  him.  That  was  an  action  ot 
ejectment,  and  the  plaintiff  relied  upon  a  patent  to  John  Bobert- 
Bon,  jun.,  issued  upon  the  plat  and  certificate  of  location  of  the 
surveyor  general,  which  were  in  the  name  of  the  patentee,  under 
a  special  act  of  congress,  authorizing  the  relinquishment  of  cer- 
tain lands  which  had  been  injured  by  an  earthquake,  and  the 
location  of  other  lands  in  lieu  of  them.  There  was  "  evidence 
in  the  record  tending  to  show  that  the  Morgan  Byrne  (under 
whom  the  defendants  claimed)  had  made  the  relinquishment  of 
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the  New  Madrid  claim; "  but  the  same  eridence  showed  "  thai 
the  location  certificate  was  granted  to  John  Robertson,  jun/' 
The  defendant  relied  upon  a  statute  of  Missouri  which  proridea 
that  an  action  of  ejectment  may  be  maintained  upon  "  a  New 
Madrid  location/'  and  the  decision  of  the  court  is  placed  ex- 
pressly upon  the  ground  that  the  defendant  had  no  such  title  as 
would,  under  the  statute,  maintain  an  action  of  ejectment,  and 
hence  could  not  defend  their  possession  tmder  the  statute. 
After  stating  the  case  and  referring  to  the  statute,  the  court 
says:  ''Our  opinion  is,  first,  that  the  location  referred  to  in  the 
act  is  the  plat  and  certificate  of  the  surveyor,  returned  to  the  re- 
corder of  land  titles:"  and  after  stating  the  reasons  for  this  con- 
struction of  the  statute,  the  opinion  proceeds:  "The  survey 
having  been  made  and  certified  to  the  recorder  in  the  name  of 
John  Robertson,  jun. ,  Byrne  had  no  title  which  would  sustain  an 
ejectment  in  any  case,  and  of  course  those  claiming  tmder  him 
can  not  successfully  defend  themselves  under  the  evidence  they 
adduced."  What  the  judge  who  prepared  the  opinion  of  the 
court  seems  to  think  the  decision  would  have  been  had  a  differ- 
ent case  been  presented,  we  do  not  feel  called  upon  to  examine, 
as  it  does  not  concern  tis.  We  find  no  authority  in  the  case  re 
ferred  to,  conflicting  in  the  least  with  the  views  which  we  en- 
tertain of  the  law  applicable  to  the  case  before  us. 

Having  shovni  in  what  way  it  was  competent  for  Rogers  to 
prove  that  he  did  not,  in  the  language  of  the  issue,  ''  unlawfully 
withhold  the  possession,"  it  only  remains  to  be  seen  whether 
the  evidence  which  he  offered,  and  which  was  excluded  by  the 
court,  tended  to  prove  such  a  case;  for,  according  to  Mr.  Gtreen- 
leaf,  the  court  was  authorized  to  "  exclude  all  evidence  of  col- 
lateral facts,  or  those  which  are  incapable  of.  affording  any 
reasonable  presumption  or  inference  as  to  the  principal  &ct  or 
matter  in  dispute:"  1  Greenl.  Ev.,  sec.  52.  Was  the  evidence 
offered  incapable  of  affording  such  reasonable  presumption  or 
inference?  On  the  contrary,  it  was  the  veiy  foundation  of  the 
case  which  it  was  competent  for  him  to  prove.  Without  it,  all 
other  evidence  would  have  been  useless.  Without  it,  it  vras  im- 
possible for  him  to  make  out  his  proposed  defense.  The  ques- 
tion is,  not  whether  it  was  sufficient  of  itself  to  make  out  the 
defense,  but  would  it  aid  to  make  out  the  case?  Would  it  tend 
to  prove  the  defense  ?  Most  cases  have  to  be  proved  by  a  suc- 
cession of  distinct  facts,  neither  of  which,  standing  alone, 
would  amount  to  anything,  while  all  taken  together  form  a  con- 
nected chain,  and  establish  the  issue,  and  from  necessity  a  party 
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must  be  allowed  to  present  his  case  in  such  detached  parts  as 
the  nature  of  his  evidence  requires.  It  would  be  no  less  absurd 
than  inconvenient,  when  proof  is  offered  in  its  proper  order,  of 
one  necessary  fact,  to  require  the  party  to  go  on  and  offer  to 
prove  at  the  same  time  all  the  other  necessary  facts  to  make  out 
the  case.  Such  a  practice  would  embarrass  the  administration 
of  justice,  and  prove  detrimental  to  the  rights  of  parties.  It 
may  be  that  Bogers  was  bound  to  connect  himself  with  South- 
wick's  title,  before  he  could  insist  that  the  patent  was  void,  be- 
cause obtained  in  fraud  of  such  title,  but  he  must  first  prove 
such  title  to  exist,  before  he  could  connect  himself  with  it,  and 
this  he  was  not  allowed  to  do.  If  he  was  bound  to  connect 
himself  with  Bowman's  creditors,  to  avail  himself  of  ^e  fraud 
practiced  upon  them,  he  must  first  show  that  there  were  such 
creditors,  and  the  judgment  which  proved  this  was  ruled  out  by 
the  court.  It  is  the  right  of  the  party,  when  he  offers  evidence 
in  its  proper  order,  which  proves,  or  tends  to  prove,  any  neces- 
sary fact  in  the  case,  to  have  it  go  to  the  jury;  for  the  reason- 
able presumption  is,  that  it  will  be  followed  by  such  other  proof 
as  is  necessary  for  its  proper  connection;  and  if  it  is  not,  it  then 
becomes  irrelevant,  and  as  such,  if  desired,  may  be  withdrawn 
from  the  jury. 

If  there  is  anything  to  induce  the  suspicion  that  the  time  of 
the  court  is  being  trifled  with,  it  may  be  proper  to  call  upon 
counsel  to  state  the  connection,  which  they  expect  to  give  the 
proposed  evidence,  but  this  should  ordinarily  be  avoided,  as  it 
is  often  embarrassing  for  counsel  to  anticipate  their  case  in  the 
presence  of  the  opposite  party.  It  may  sometimes  happen  that 
evidence  is  offered  so  out  of  its  proper  place  as  to  authorize  the 
court  to  exclude  it  for  want  of  a  proper  foundation.  As  in  this 
case:  Had  the  sheriff's  deed  been  offered  without  the  previous 
proceedings,  it  might  have  been  properly  excluded,  till  the 
proper  foundation  for  it  was  shown.  No  such  objection,  how- 
ever, existed  in  this  case.  The  party  commenced  at  the  fotmda- 
tion  of  his  case,  and  offered  to  establish  the  first  necessary  f act, 
and  when  that  was  ruled  out  he  still  persisted  in  offering  to  prove 
subsequent  parts  of  his  case  dependent  upon  those  previously 
offered  and  rejected,  till  his  repeated  offers  had  almost  the  aj)- 
pearance  of  wrestling  with  the  opinion  of  the  court.  He  pro- 
ceeded as  far  as  duty  or  propriety  required,  for  it  was  apparent 
then,  as  it  is  now,  that  the  evidence  was  ruled  out  because  it 
was  the  opinion  of  the  court  that  it  was  not  competent  to  defeat 
the  patent,  by  the  case  which  the  evidence  tended  to  show«  and 
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not  because  the  portj  did  not  propose  evidence  enough.  Nor 
has  it  been  insisted  here  that  the  evidence  was  ruled  out  because 
Bogers  did  not  offer  to  connect  himself  with  Southwick's  title, 
but  the  whole  effort  has  been  to  sustain  the  decision  upon  the 
other  ground. 

We  are  of  opinion  that  the  court  erred  in  rejecting  the  evi- 
dence offered,  and  for  that  reason  the  judgment  is  reversed  with 
costs,  and  the  cause  remanded. 

Judgment  reversed. 

Title  of  Pubchaseb  of  Pttblio  Land  befobb  Patent:  See  TTunnpaon 
▼.  SchkUer,  33  Am.  Deo,  556;  Bruner  v.  Manlove^  36  Id.  651;  Ouidry^. 
Woods,  36  Id.  677;  Kittridge  v.  Breaud,  39  Id.  512;  Bracken  ▼.  Preston,  44 
Id.  412;  Doe  d,  Stevens  y.  Hays,  48  Id.  359,  and  notes  to  those  cases.  To 
the  point  that  when  the  government  has  sold  land  and  received  the  purchase 
money,  the  purchaser  has  acquired  a  right  which  the  land  officers  can  not 
divest,  the  principal  case  is  cited  in  Bobbins  v.  BunUf  54  IlL  51.  A  purchase 
from  the  government  pursuant  to  law  confers  an  equitable  title  to  the  same 
extent  as  a  purchase  from  a  private  individual:  Brid  v.  SUUs,  35  Id.  308, 
also  citing  Bogers  v.  BrtnL  But  establishing  a  pre-emption  right  to  the  sat- 
isfaction of  the  register  and  receiver,  and  the  entry  of  the  land,  it  is  held  in 
Gray  v.  McCance,  14  IlL  345,  do  not  preclude  those  officers  from  again  in- 
quiring into  the  merits  of  the  claim,  distinguishing  the  principal  case.  See 
also  Ouidry  v.  Woods,  36  Am.  Dec.  677.  To  the  point  that  the  government, 
after  having  parted  with  its  title,  stands  in  the  same  relation  to  the  land  aa 
any  other  fee-simple  owner  after  he  has  parted  with  the  ownership,  and  that 
titles  from  the  government  and  from  individuals  are  governed  by  the  same 
rules,  the  principal  case  is  cited  in  BriU  v.  Stiles^  35  DL  308;  Crear  v. 
Crossly,  40  Id.  17& 

Decisions  of  United  States  Land  Officers,  Conclusiveness  and  effect 
of:  See  Ouidry  v.  Woods,  36  Am.  Dec.  677;  Leiois  v.  Lewis,  43  Id.  540,  and 
notes  thereto.  In  BriU  v.  Stiles,  35  HI.  309,  the  principal  case  is  cited  to 
the  point  that  the  commissioner  of  the  general  land  office  is  not  a  judicial 
officer,  and  that  his  deciBionB  conclude  no  one.  In  Bobbins  v.  Burm,  5*1  111. 
51,  the  case  ilB  reconciled  with  those  decisions  holding  determinations  of  the 
land  officers  on  matters  of  fact  in  pre-emption  cases  to  be  conclusive  until 
reversed. 

Fraudulent  Patent,  Kblief  against:  See  Parkison  v.  Bracken,  39  Am. 
Dec.  296;  Avliek  v.  Colvin,  43  Id.  164;  Lewis  v.  Lewis,  Id.  540;  Doe  d.  Hit- 
tuk-ho-mi  V.  Watts,  45  Id.  308,  and  cases  dted  in  the  notes  thereto.  See  also 
McAfee  v.  Kehm,  45  Id.  331,  to  the  point  that  a  patent  relates  back  to  the 
appropriation  of  the  land,  and  that  in  equity  the  title  inures  to  the  first  ap- 
propriator. 

Jurisdiction  of  Coubt  of  Law  Respecting  Fraudulent  Patent  ob 
Deed.— In  Doe  d.  Hit'tuk-ho-mi  v.  WaUs,  45  Am.  Dec.  308,  it  is  held  that  a 
patent  for  lands  may  be  impeached  for  illegality  or  fraud  as  well  at  law  as  in 
equity.  But  in  Parkison  v.  Broken,  39  Id.  296,  it  ia  held  that  in  a  court  of 
law  the  patent  is  conclusive;  that  if  there  are  two  patents  the  elder  must 
prevaU,  and  that  no  equitable  title  can  be  opposed  to  the  patent  where  a 
feoovery  is  sought  in  ejectment.  In  Bountree  v.  Little,  54  lU.  325,  it  is  held 
Ihat  a  plaintiff  in  ejectment  can  not  recover  by  showing  a  mere  equitable 
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title,  and  that  if  the  defendant  has  by  fraud  aoqaired  the  legal  title  to  which 
the  plaintiff  is  entitled,  the  remedy  ia  in  equity.  Lawrence,  C.  J.,  in  deliv- 
ering the  opinion,  thus  refers  to  the  principal  case:  "This  case  is  wholly 
unlike  that  of  Rogers  ▼.  Brents  5  Gilm.  573,  in  which  the  defendant  in  eject- 
ment was  merely  allowed  to  protect  his  possession  by  showing  that  a  patent 
had  been  fraudulently  issued." 

In  Bkcherick  v.  Traver^  65  HI.  382,  it  is  held  also  that  in  ejectment  only 
the  legal  title  is  considered,  and  that  it  is  no  defense  that  the  conyeyanoe 
under  which  the  plaintiff  claims  was  obtained  by  fraudulent  representations^ 
and  Thornton,  J.,  delivering  the  opinion,  says:  ''  We  have  been  referred  to 
Rogers  v.  Brent,  5  Gilm.  573,  as  authority  in  favor  of  the  admissibility  of  the 
evidenca  The  question  in  the  case  was,  Which  was  the  better  title — the 
patent  title,  or  the  title  acquired  under  the  sheriff's  sale  and  deed?  The 
court  below  excluded  the  evidence  of  the  defendant,  and  this  was  held  to  be 
error.  When  the  court  decided  that  all  the  interest  of  Samuel  Bowman  had 
become  vested  in  the  purchaser  at  the  sheriff's  sale,  before  the  assignment  to 
Jesse  Bowman,  there  was  an  end  of  the  case,  and  the  elaborate  discussion  of 
the  question  of  fraud  was  unnecessary." 

CONOUE&KNT  JUBTSDICnOK  OF  COUBTS  OF  LaW  AND  BqUCTT  IN  CaSSS  OV 

Fraud,  generally:  See  Jamison  v.  Beaubkn,  36  Am.  Dec  534;  Brewer  v. 
Harris,  41  Id.  587i  <uid'  cases  cited  in  the  notes  thereto. 

Sheriff's  Deed  Relates  to  what  Time:  See  Ferguson  v.  Miles,  44  Am. 
Dec  702,  and  note;  Oivens  v.  PaUerson,  Id.  780;  Oviatt  v.  Broum,  45  Id.  539. 
The  principal  case  is  cited  in  Johnson  v.  BaUou,  28  Mich.  397,  as  an  authority 
upon  the  point  as  to  when  a  deed  may  take  effect  by  relation  generally. 

Etidkncb  Tending  to  Prove  a  Material  Fact  in  Issue  must  be  sub- 
mitted to  the  jury  if  otherwise  competent:  Davis  v.  Calverl,  25  Am.  Dec 
282;  Pennsylvania  etc,  Nov.  Co.  v.  Dandridge,  29  Id.  543;  Sims  v.  OlaaeneTf 
48  Id.  120.  If  wholly  foreign  to  the  issue,  it  should  be  rejected:  Lojland  v. 
Ewing,  15  Id.  41;  Price  v.  Tyson,  22  Id.  279;  State  v.  WhiUier,  38  Id.  272. 
Olds  V.  Powell,  42  Id.  605;  Budd  v.  Brooke,  43  Id.  321,  and  note.  If  the 
evidence  is  apparently  unconnected  with  any  issue  in  the  case,  the  party 
offering  it  must  show  its  connection,  or  it  will  be  rejected:  Crenshaw  v.  Daven- 
port,  41  Id.  56;  Abney  v.  Kingsland,  44  Id.  491.  To  sustain  an  objection  to 
evidence  on  the  ground  of  irrelevancy,  it  should  appear  to  be  irrelevant  be- 
yond all  doubt;  if  doubtful,  it  should  be  left  to  the  jury,  leaving  its  weight  to 
be  determined  by  them:  Shannon  v.  Kinny,  10  Id.  705.  To  the  point  that 
evidence  tending  to  prove  material  facts  in  issue  should  be  allowed  to  go  to 
the  jury,  though  not  sufficient  to  make  out  the  whole  case,  and  that  its  rejec- 
tion will  be  ground  of  reversal,  the  principal  case  is  cited  in  Slack  v.  Me- 
Lagan,  15  111.  251;  Iglehart  v.  Jemegan,  16  Id.  519;  Smith  v.  CfilleU,  50  Id. 
303;  Hough  v.  Cook,  69  Id.  584;  Comsto^  v.  Cage,  91  Id.  354,  per  Mulkey, 
J.,  dissenting.  But  evidence  which  is,  as  it  stands,  wholly  irrelevant,  though 
intended  to  be  followed  by  evidence  making  it  relevant,  but  which  is  not  of- 
fered, may  be^  rejected  without  error:  Dunning  v.  MaUhews,  16  Dl.  31 1| 
Lomegan  v.  Stewart,  55  Id.  50;  nor  will  the  rejection  be  erroneous,  though 
evidence  is  subsequently  introduced  making  it  relevant  if  it  is  not  reoffered: 
Lomegan  v.  Stewart,  supra,  both  distinguishing  the  principal  case. 
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Hughes  v.  Lane. 

[11  luJMon.lSS.] 
GkBimOATS    OF    MaBRISD    WoiCAN's    ACKNOWLBDOIOST    SUBSTANTIALLT 

OoBiFLTiiTO  with  the  requirements  of  the  statate  is  safficient,  and  the 
form  is  immaterial,  but  if  there  is  a  departnre  in  any  essential  particalar 
from  the  legal  reqnisites  the  estate  is  not  divested. 

Omission  to  State  in  Ce&titigatb  or  Marbisd  Woman's  Acknowlkdo- 
MBNT  that  "the  contents  "  of  the  deed  "were  made  known  and  explained 
to  her,"  as  prescribed  in  the  Illinois  statute,  is  immaterial  where  the  cer- 
tificate states  that  she  ' '  was  made  acquainted  with  the  contents. "  Omis- 
sion to  state  in  such  certificate  that  tke/eme  "does  not  wish  to  retract " 
is  also  immaterial,  those  words  in  the  statate  forming  no  part  of  the  ac- 
knowledgment. 

ftrATiMSNT  IN  Certifigatb  ot  Mabbisd  Woman's  Acknowledgment  thav 
She  Eblinquishes  "heb  Do  web  in  the  lands  and  tenements"  con- 
veyed does  not  vitiate  it,  though  she  is  absolute  owner  of  one  of  the 
parcels  conveyed,  if  she  has  only  a  dower  right  in  another  of  the  parcels, 
the  statement  being  applied  only  to  the  latter  parcel. 

OONSTRUCTION    OF  WRITING   TO  MaKE   It    OpSBATTVE  IS    PREFERRED  tO   a 

construction  which  would  make  it  meaningless  under  the  circumstances. 

Ejeotment  by  Margaret  Lane  to  recover  a  certain  lot  pre- 
Tiously  conveyed  by  herself  and  her  late  husband  to  one  Stone, 
through  whom  the  defendants  claimed.  The  said  lot  was  for- 
merly owned  by  the  plaintifiT  in  her  own  right,  but  in  another 
lot  conveyed  by  the  same  deed  she  had  only  an  inchoate  i-ight  of 
dower.  The  sole  question  was  as  to  the  sufficiency  of  the  cer- 
tificate of  acknowledgment  set  out  in  the  opinion.  Verdict  and 
judgment  for  the  plaintiff,  and  the  defendants  brought  error. 

Eughea  and  Cummings  and  W.  T,  Martin,  for  the  plaintLSs  in 
error. 

L.  Davis  and  N.  and  B.  F,  Edwards,  for  the  defendant  in  error. 

By  Court,  Tbuicbull,  J.  James  S.  Lane  and  his  wife,  Margaret 
B.  Lane,  who  is  the  defendant  in  error,  in  1836,  executed  and 
delivered  to  Caleb  Stone,  a  deed  of  conveyance  for  two  lots  of 
land,  situated  in  the  city  of  Alton.  The  fee  in  one  of  the  lots 
belonged  at  the  time  to  Mrs.  Lane,  and  in  the  other,  she  had 
only  a  right  of  dower. 

The  only  question  in  the  case — the  facts  having  been  agreed 
upon  by  the  parties — is,  whether  the  acknowledgment  of  the 
deed  by  Mrs.  Lane,  was  sufficient  to  convey  away  her  title  and 
interest  in  the  lot,  of  which  she  was  the  owner  in  fee,  and  for 
the  recovery  of  which  she  instituted  this  action  of  ejectment, 
after  the  decease  of  her  husband.    According  to  the  terms  of 
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the  agreed  case,  judgment  was  to  be  given  for  the  plaintiff 
below,  that  ehe  recover  the  possession  of  the  premises  sued  for, 
in  case  the  certificate  of  acknowledgment  was  held  insufficient, 
otherwise  the  defendants  were  to  have  judgment.  The  circuit 
court  held  the  acknowledgment  insufficient,  and  gave  judgment 
for  the  plaintiff. 

The  statute  authorizing  a  husband  and  wife,  residing  in  this 
state,  to  convey  the  real  estate  of  the  wife,  and  providing  the 
manner  of  acknowledging  the  deed,  declares  that  they  may  exe- 
cute any  deed  conveying  such  estate,  and  "  if,  after  the  execu- 
tion thereof,  such  wife  shall  appear  before  some  judge,  or  other 
officer,  authorized  by  this  act  to  take  acknowledgments,  to 
whom  she  is  known,  or  proved  by  a  credible  witness  to  be  the 
person  who  executed  such  deed  or  conveyance,  such  judge  or 
other  officer  shall  make  her  acquainted  witii,  and  explain  to  her 
the  contents  of  such  deed  or  conveyance,  and  examine  her,  sep- 
arate and  apart  from  her  husband,  whether  she  executed  the 
same  voluntarily,  freely,  and  without  compulsion  of  her  said 
husband;  and  if  such  woman  shall,  upon  such  examination, 
acknowledge  such  deed  or  conveyance  to  be  her  act  and  deed, 
that  she  executed  the  same  voluntarily  and  freely,  and  without 
compulsion  of  her  husband,  and  does  not  wish  to  retract,  the 
said  judge  or  other  officer  shall  make  a  certificate,  indorsed  on,, 
or  annexed  to  such  deed  or  conveyance,  stating  that  such  womaa 
was  personally  known  to  the  said  judge  or  other  officer,  or 
proved  by  a  witness  (naming  him),  to  be  the  person  who  sub- 
scribed such  deed  or  conveyance,  and  setting  forth  that  the* 
contents  were  made  known  and  explained  to  her,  and  the  exam- 
ination and  acknowledgment  aforesaid;  and  such  deed  (being 
acknowledged  or  proved  according  to  law,  as  to  the  husband) 
shall  be  as  effectual  in  law  as  if  executed  by  such  woman  while 
sole  and  unmarried:"  B.  L.,  1833,  p.  134,  sec.  13.  > 

The  acknowledgment  upon  the  deed  in  question  is  as  follows: 

''State  of  Illinois,  Madison  county,  88.  On  this  eighteenth 
day  of  June,  a.  d.  1836,  personally  appeared  before  the  tmder- 
signed,  a  justice  of  the  peace  in  and  for  the  county  aforesaid, 
James  S.  Lane  and  Margaret  B.  Lane,  his  wife,  known  to  me 
to  be  the  identical  persons  described  in,  and  who  executed  the 
within  deed,  and  acknowledge  that  they  severally  signed,  sealed, 
and  delivered  the  same  as  their  free  acts  and  deeds,  for  the  uses 
and  purposes  therein  mentioned.  And  the  said  Margaret  B. 
Lane,  being  by  me  made  acquainted  with  the  contents  of  the 
within  deed,  and  being  by  me  examined,  separate  and  apart 


438  Hughes  v.  Lane.  [niinoic^ 

from  husband,  acknowledged  that  she  executed  the  same  freely 
and  Toluntarilj,  without  any  compulsion  of  her  husband,  and 
that  she  relinquishes  her  dower  in  the  lands  and  tenementa 
hereby  conyeyed.  All  which  I  hereby  certify  under  my  hand 
and  seal,  the  day  and  year  last  above  written. 

"WnxiAM  Mabtin.    (l.  s.)" 

No  objection  is  taken  to  the  form  of  the  deed,  but  two  objeo- 
tions  are  taken  to  the  acknowledgment.  First,  that  the  certifi- 
•cate  omits  to  state  ''  that  the  contents  of  the  deed  were  made 
known  and  explained  to  her;"  second,  that  it  omits  the  words 
*'  does  not  wish  to  retract." 

It  has  been  frequently  decided  by  this  court,  that  a  certificate 
of  acknowledgment  is  sufficient  which  substantially  complies 
with  the  requirements  of  the  statute:  Doe  ex  dem.  McConnel  y, 
Johnson,  2  Scam.  623;  McConnell  T.Bead,  Id.  371;  Livingston 
y.  KetteUe,  1  Gilm.  116  [41  Am.  Dec.  166];  Vance  y.  Schuyler,  Id. 
160;  Delauney  y.  Burnett,  4  Id.  454.     None  of  these  cases,  how- 
eyer,  had  reference  to  the  acknowledgment  of  a  deed  by  husband 
and  wife,  conyeying  the  real  estate  of  the  wife.    But  if  a  literal 
compliance  with  the  statute  is  unnecessary  in  taking  the  acknowl- 
edgment of  persons  laboring  under  no  disabilities,  and  when,  if 
ihe  certificate  were  defectiye,  no  serious  injuiy  would  be  occa- 
..sioned  thereby,  as  the  execution  of  the  deed  might  be  otherwise 
proyed,  there  would  seem  to  be  equal  propriety  in  requiring 
.nothing  more  than  a  substantial  compliance  with  the  statute  in 
'kiaking  the  acknowledgment  of  a  married  woman  to  a  deed  con- 
'Veying  her  real  estate;  as  the  certificate  of  acknowledgment  in 
such  a  case  constitutes  a  part  of  the  conyeyance,  and  if  held  to 
be  sufficient  and  perfect  upon  its  face,  the  feme  covert  may  still 
ayoid  it  by  showing  that  any  compulsion,  or  undue  influence, 
was  used  to  induce  her  to  sign  and  execute  the  deed,  and  that 
the  certificate  does  not  truly  state  the  facts;  while,  on  the  other 
hand,  if  the  certificate  of  acknowledgment  is  held  to  be  defectiye, 
it  can  neyer  be  perfected,  although  the  parties  may  haye  intended 
to  execute  a  good  and  perfect  conyeyance,  and  the  defect  has 
been  occasioned  by  the  ignorance  or  mistake  of  the  officer  whose 
duty  it  was  to  make  a  yalid  certificate. 

Accordingly,  in  other  states,  where  questions  haye  arisen 
upon  statutes  similar  to  our  own,  as  to  the  sufficiency  of  cer- 
tificates of  acknowledgment,  in  case  where  the  land  of  the  wife 
is  sought  to  be  conyeyed,  we  find  that  the  courts  haye  uniformly 
held,  that  the  form  of  the  certificate  is  immaterial,  proyided  the 
directions  of  the  law  are  substantially  complied  with:  Kottman 
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and  Wife  v.  Ayer,  1  Strobh.  671;  Gregory  v.  Ford^  6  B.  Mon. 
481;  Chesnvi  v.  Shane,  16  Ohio,  699  [47  Am.  Dec.  387];  ShaUer 
V.  Brand,  6  Binn.  438  [6  Am.  Dec.  482] ;  Talhot  v.  Sampson,  1 
Pet.  C.  C.  188.  It  may  even  be  questioiiable  whether  some  of 
the  courts,  in  their  anxiety  to  uphold  conyeyances  of  this  kind, 
which  would  be  Toid,  if  the  certificates  of  acknowledgment  were 
held  to  be  defective,  haye  not  really  dispensed  with  what  might 
properly  be  regarded  as  a  substantial  requirement  of  the  law. 
In  the  case  ofMsIntyre  v.  Ward,  6  Binn.  296  [6  Am.  Dec.  417], 
the  court  go  yery  far  to  sustain  a  conyeyance  made  by  husband 
and  wife,  of  the  real  estate  of  the  wife.  The  statute  of  Penn- 
sylyania  required  that  the  person  taking  the  acknowledgment 
in  such  a  case,  "  should  read  to  the  wife,  or  otherwise  make 
known  to  her,  the  full  contents  of  the  deed;"  and  this  the  cer- 
tificate omitted  to  state.  The  court  decided  the  certificate  to 
be  sufiicient,  and  held,  that ''  no  particular  form  was  necessary; 
that  the  words  of  the  act  need  not  be  used,  if  its  directions  are 
substantially  complied  with;"  that  the  ''  court  would  be  depart- 
ing from  the  line  of  its  duty,  if  it  were  studious  to  avoid  con- 
yeyances by  objections  founded  merely  upon  form;"  and,  as  it 
appeared  from  the  certificate  that  the  wife  had  acknowledged 
the  granted  premises  to  be  ''  the  right,  title,  interest,  and  prop- 
erty of  the  within-named  Samuel  Todd  (the  grantee),  his  heirs 
and  assigns  forever,"  it  was  fairly  to  be  presumed,  that  she 
knew  that  the  land  was  conveyed  to  Todd  in  fee  simple;  and  if 
she  had  this  knowledge  it  was  all  that  was  material.  In  Indiana 
a  similar  decision  has  been  made.  The  statute  of  that  state,  B.  C. 
1824,  p.  834,  declares  that  the  person  taking  the  acknowledg- 
ment, "  shall  examine  the  wife,  separate  and  apart  from  her 
husband,  and  shall  read,  or  otherwise  make  known,  the  full 
contents  of  such  deed  or  conveyance,  to  the  said  wife,  and  if, 
upon  such  separate  examination,  she  shall  declare  that  she  did, 
voluntarily  and  of  her  own  free  will  and  accord,  and  as  her  act 
and  deed,  seal  and  deliver  the  said  deed  or  conveyance,  without 
any  coercion  or  compidsion  from  her  husband,  every  such  deed 
or  conveyance  shall  be,  and  the  same  is  hereby,  declared  to  be 
good  and  valid  in  law,  etc. ;  provided,  that  the  judge,  justice,  or 
recorder,  taking  the  same,  shall,  under  his  hand  and  seal,  cer- 
tify the  same  upon  the  back  of  such  deed  or  conveyance." 

Under  the  foregoing  statute,  the  supreme  court  of  Indiana,  in 
the  case  of  Stevens  v.  Doe,  6  Blackf .  476,  held  a  certificate  of  ac- 
knowledgment sufficient,  which  simply  stated  that  the  husband 
and  wife  personally  appeared  before  the  officer,  and  that  the 
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wife  *'  being  examined  separate  and  apart  from  her  husband,  as 
the  law  directs,  and  acknowledged  the  above  deed  of  conveyance 
to  be  their  voluntary  act  and  deed,  for  the  uses  and  purposes 
therein  mentioned."  In  pronouncing  their  opinion,  the  court 
say: ''  It  will  be  presumed,  the  contrary  not  appearing,  that  the 
ofBcer  did  his  duty  as  to  the  separate  examination  of  the  wife, 
and  the  making  her  acquainted  with  the  contents  of  the  deed." 
The  case  of  NarUz  v.  Bailey,  3  Dana,  111,  is  to  the  same  effect. 
The  Kentucky  statutes  required  that  the  wife  should  be  privily 
examined,  separate  from  the  husband;  that  the  deed  should  be 
shown  and  explained  to  her;  that  she  should  acknowledge  the 
same  when  apart  from  her  husband,  and  that  there  should  be  a 
certificate  of  such  privy  examination,  and  of  the  declarations 
and  consent  of  the  wife;  yet  a  certificate,  which  stated  that  the 
deed  was  acknowledged  by  the  husband  and  wife,  and  that  the 
wife  being  examined  separate  and  apart  from  the  husband, 
"  declared  that  she  relinquished  her  right  of  inheritance  to  the 
land  contained  in  this  deed,  of  her  own  free  will  and  accord, 
without  the  threats  and  persuasion  of  her  husband,  and  wishes 
not  to  be  retracted,"  was  held  a  valid  acknowledgment  to  convey 
the  estate  of  the  vrife^  although  it  was  objected  that  the  certificate 
did  not  state  that  the  deed  was  acknowledged  by  Mrs.  Nantz, 
when  ajmrt  from  her  husband,  or  that  she  had  acknowledged 
that  she  had  signed  and  sealed  the  same,  or  that  the  deed  was, 
on  privy  examination,  shown  and  explained  to  her.  The  court, 
in  expounding  the  statute,  say:  "The  object  of  the  foregoing 
provision  was  to  afford  a  reasonable  opportunity  for  ascertaining 
that  the  vnfe  had  freely  executed  the  deed,  and  understood  the 
nature  and  consequences  of  her  act.  And  any  certificate  which» 
by  clear  interpretation,  imports  that  she  had  been  privily  ex- 
amined by  a  proper  person,  and  had  freely  acknowledged  the 
deed,  and  understood,  or  had  the  legal  means  for  understand* 
ing,  what  she  did,  would,  whatever  might  be  its  form,  be  suffi-^ 
cient." 

In  the  case  of  McKeen  v.  Delancy,  2  Cond.  179,  a  certificate  of 
acknowledgment,  admitted  not  to  be  in  compliance  with  the  law 
under  which  it  was  taken,  was  held  valid  upon  the  ground  alone 
that  it  had  been  the  practice  under  the  law  to  take  acknowledg- 
ments in  that  manner.  Many  other  cases  might  be  cited  to  the 
same  effect,  and  however  unwilling  we  might  be,  if  this  were  a 
new  question,  to  sanction  a  departure  from  the  very  words  of  the 
statute,  we  feel  authorized  and  required,  in  view  of  the  numerous 
decisions  which  have  been  made,  in  our  own  and  sister  states,. 
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upon  siinilar  statates,  and  of  the  consequences  which  would  re- 
sult if  a  strict  literal  compliance  with  the  statute  were  required, 
to  hold  any  certificate  of  acknowledgment  sufficient  which  shows 
that  the  requirements  of  the  statute  have  been  substantially  com- 
plied with.  In  laying  down  this  rule,  we  are  not  to  be  under- 
stood as  sanctioning  a  departure,  in  any  essential  particular, 
from  the  requirements  of  the  law.  On  the  contrary,  we  hold 
that  a  married  woman  can  only  be  divested  of  her  real  estate  in 
the  mode  and  manner  which  the  legislature  has  prescribed. 

Tested  by  this  rule,  we  will  now  examine  the  certificate  in 
question.  That  certificate  states  that  Mrs.  Lane  "was  made 
acquainted  with  the  contents  of  the  within  deed,"  which,  in  our 
judgment,  is  equivalent  to  setting  forth,  ''that  the  contents 
were  made  known  and  explained  to  her."  How  is  it  possible  that 
the  officer  taking  the  acknowledgment  could  make  her  acquainted 
with  the  contents  of  the  deed,  without  its  contents  being  known 
and  explained  to  her  ?  The  substantial  requirement  of  the  law 
in  this  respect  is,  that  the  party  should  be  informed  as  to  what 
she  was  executing,  and  that  she  was  so  informed,  is  most  mani- 
fest from  the  certificate.  To  hold  this  acknowledgment  insuffi- 
cient for  the  reason  assigned,  would  be  to  require  the  veiy  words 
of  the  statute  to  be  incorx>orated  in  the  certificate,  which  would 
be  in  conflict  with  every  decision  to  which  we  have  been  referred; 
and  the  consequence  of  such  a  decision  would  be,  to  render  in- 
valid nearly  eveiy  deed  in  the  state,  executed  by  husband  and 
wife  for  conveying  the  real  estate  of  the  wife;  for  we  all  know, 
that  scarce  a  certificate  of  acknowledgment  can  be  found  which 
literally  conforms  to  the  statute;  although  it  would  certainly  be 
safer  and  better  if  officers,  in  making  their  certificates,  would 
adopt  the  language  of  the  act. 

Upon  the  second  point,  as  to  the  necessity  of  inserting  in  the 
certificate  the  words,  "does  not  wish  to  retract,"  we  do  not 
understand  that  those  words  necessarily  constitute  any  part  of 
the  acknowledgment,  or  that  the  statute  requires  them  to  be  set 
forth  in  the  certificate.  The  officer  taking  the  acknowledgment 
is  not  required  to  examine  the,  wife  as  to  whether  she  wishes  to 
retract.  He  is  only  to  examine  "  whether  she  executed  the  deed 
voluntarily,  freely,  and  without  compulsion  of  her  said  husband," 
and  to  require  him  to  insert  in  the  certificate  the  words,  "  does 
not  wish  to  retract,"  would  be  requiring  the  insertion  of  some- 
thing in  the  certificate,  about  which  he  had  made  no  examina- 
tion. The  officer  is  bound  to  examine  the  wife  as  to  her  free 
and  voluntary  execution  of  the  deed,  without  the  compulsion  of 


442  Hughes  u  Lane.  [niinoia^ 

her  husband;  and  though  she  acknowledge  these  facts,  the  law 
even  then  puts  it  in  her  power  to  avoid  the  deed,  by  inf  onning 
the  officer  that  she  wishes  to  retract  what  she  has  done;  and,  in 
that  event,  the  officer  could  not  make  the  requisite  certificate. 
It  will  be  observed  that  the  words,  **  does  wish,"  are  in  the 
present  tense,  and  if  in  supplying  the  nominative  to  those 
words,  which  is  understood,  we  insert  the  words  **if  she," 
before  ''  does,"  the  meaning  of  the  sentence  is  made  apparent. 
In  our  view,  therefore,  the  words  'Moes  not  wish  to  retract," 
are  not  necessarily  a  part  of  the  acknowledgment,  but  they  are 
inserted  in  the  statute  to  afford  a  married  woman  an  oppor* 
tunity  to  avoid  a  deed,  conveying  away  her  real  estate,  which 
she  had  voluntarily  executed,  if,  at  the  time  the  officer  takes  her 
acknowledgment,  she  thinks  proper  to  retract  what  she  has 
done.  At  all  events,  we  think  the  statute  capable  of  this  con- 
struction, and  it  is  the  duty  of  the  court,  if  possible,  to  adopt 
such  a  construction  as  will  uphold  rather  than  destroy  titles. 

The  question  whether  a  certificate  of  acknowledgment,  show- 
ing that  the  feme  had  relinquished  her  dower  only,  would  be 
sufficient  upon  a  deed  whereby  husband  and  wife  were  convey- 
ing only  the  real  estate  of  the  wife,  does  not  arise,  and  is  not 
decided  in  this  case.  To  one  of  the  lots  embraced  in  the  deed 
in  question,  Mrs.  Lane  had  only  a  right  of  dower,  and  the 
statement  in  the  certificate  upon  the  deed  that  she  relinquished 
"her  dower  in  the  lands  and  tenements"  thereby  conveyed, 
was  proper  as  applied  to  that  lot,  but  that  stateinent  need  not, 
necessarily,  and  can  not  without  involving  an  absurdity,  be 
applied  to  the  lot  which  she  owned  in  fee,  and  in  which  she  had  ^ 
no  light  of  dower  to  relinquish.  It  is  a  rule  in  the  construc- 
tion of  all  writings,  that  they  are  to  be  so  understood,  as  to 
have  a  legal  and  actual  operation;  and  a  construction  is  never 
to  be  adopted  which  would  be  senseless  in  view  of  the  circupi- 
stances  of  the  case,  or  wholly  inapplicable  thereto:  Story's  Con., 
sec.  G40.  Lord  Coke  says:  "  Whenever  the  words  of  a  deed,  or 
of  the  parties  without  deed,  may  have  a  double  intendment,  and 
the  one  standeth  with  law  and  right,  and  the  other  is  wrongful 
and  against  law,  the  intendment  that  standeth  with  law  shall 
be  taken:"  1  Thomas'  Coke,  620-642  b. 

The  words  ''lands,"  ''  tenements,"  though  in  the  plural,  are 
general  terms,  used  indiscriminately  in  certificates  of  acknowl- 
edgments, whether  the  deed  contains  one  or  several  tracts  of 
land.  A  deed  can  not  probably  be  found,  the  certificate  upon 
which  states  that  the  feme  relinquishes  her  dower  in  the  land 
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and  tenement  thereby  conTeyed.    The  statute,  in  proTiding  the 
mode  of  relinquishing  dower,  uses  the  words  ''  lands  and  tene- 
ments/' in  the  plural  number,  and  it  was  never  supposed  neces- 
fiaiy  or  proper  to  use  those  words  in  the  singular,  in  a  certificate 
to  a  deed  embracing  but  one  tract  of  land.     So  much  of  the 
certificate  in  this  case  as  relates  to  relinquishing  dower,  should, 
therefore,  be  considered  as  applying  only  to  the  lot  in  which 
there  was  a  right  of  dower  to  relinquish.     The  certificate  is  not 
in  the  form  prescribed  by  statute,  nor  in  the  one  usually  adopted 
in  case  of  relinquishment  of  dower  merely.    The  statute  provid- 
ing the  mode  of  acknowledging  a  deed  by  a  married  woman,  so 
as  to  release  dower,  declares:  ''If  she  acknowledge  that  she 
executed  the  same,  and  relinquishes  her  dower  in  the  lands  and 
tenements  therein  mentioned,  voluntarily,  and  freely,  and  with- 
out the  compulsion  of  her  husband,  the  judge,''  etc. :  B.  L.  1833, 
p.  133.    The  certificate  upon  the  deed  in  question  states,  that 
Mrs.  Lane  "acknowledged  that  she  executed  the  same,  freely, 
and  voluntarily,  without  any  compulsion  of  her  husband,  and 
relinquishes  her  dower  in  the  lands  and  tenements  hereby  con- 
veyed."   It  is  the  execution  of  the  deed,  not  the  relinquishment 
of  dower,  that  is  acknowledged  to  have  been  made  freely  and 
voluntarily,  without  any  compulsion  of  the  husband,  and  this, 
together  with  the  other  statements  of  the  certificate,  as  to  privy 
examination  and  acquaintance  with  the  contents  of  the  deed, 
was  sufficient  to  pass  Mrs.  Lane's  interest  in  the  land  which  she 
held  in  fee;  but  whether  the  statement  simply  that  she  *'  relin- 
quishes her  dower  in  the  lands  and  tenements  hereby  conveyed/' 
without  stating  that  the  relinquishment  was  made  voluntarily 
and  freely,  and  without  compulsion  of  her  husband,  is  sufficient 
to  bar  her  dower  in  the  lot  belonging  to  her  husband,  is  not 
now  a  question  before  us. 

Being  of  opinion  that  both  objections  to  the  certificate  of  ac- 
knowledgment are  untenable,  and  that  the  certificate  contains 
all  the  essential  requisites  of  the  law  to  pass  the  inheritance  of 
Mrs.  Lane,  the  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded. 
Judgment  reversed. 

Oaton,  J.,  delivered  a  dissenting  opinion. 


CEBTinC^TIS  OV  ACKNOWLEDOMBNTS  OF  DkEDS  GkNEBALLT,  SuTFIOISNOT 

07:  See  the  note  to  LMngston  v.  Kettetle,  41  Am.  Dec.  168-184.  See  also 
Smith's  Leuees  v.  HutU,  42  Id.  201,  and  note.  In  Sdiroder  v.  Keller,  84  IlL 
49,  the  principal  caae  is  cited  to  the  point  that  Bubetantial  compliance  with 
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the  statute  iu  certificates  of  acknowledgment  generally  is  sufficient,  and  that 
the  form  of  the  certificate  is  immaterial. 

Ckrtificatk  of  Married  Woman's  AcKNOWLEOOBfENT,  sufficiency  of,  in 
general:  See  the  note  to  Livingston  v.  KettdUf  41  Am.  Dec.  179,  discussing 
this  subject.    See  also  Den  d,  J<men  v.  Letoit,  47  Id.  338;  ChesmU  v.  Shane, 
Id.  387.    That  the  acknowledgment  and  certificate  thereof  prescribed  by 
statute  are  essential  parts  of  a  married  woman's  conveyance,  and  that  with* 
out  substantial  compliance  with  every  material  requirement  of  the  statute 
she  can  not  pass  her  estate,  is  held,  citing  the  principal  case,  in  Mason  ▼. 
Br<yk,  12  III  276;  Lindley  v.  SmUh,  46  Id.  526;  Caned  and  Dock  Co,  v.  ^usseO, 
68  Id.  438,  439.    Nor  can  she  relinquish  her  dower  without  such  cotnplianoet 
Osborne  ▼.  Horine,  19  Id.  125;  JRussell  v.  Rumsey,  35  Id.  369.    Substantial 
compliance  is,  however,  sufficient:  Bussell  v.  Rumsey,  supra;  Stuart  v.  Dii^ 
Urn,  39  Id.  94;  TonrvilU  v.  Pierson,  Id.  453,  455.    In  OarreU  v.  Moss,  22  Id. 
364,  on  the  authority  of  the  principal  case,  a  certificate  of  acknowledgment  in 
all  material  respects  the  same,  and  containing  the  same  alleged  defects,  wu 
supported.     The  certificate  need  not  state  all  the  doings  of  the  officer  as  to 
separate  examination,  etc.,  for  the  presumption  is  that  the  officer  did  his  duty 
in  those  respects:  Coleman  y.  Billings,  89  HI.  187.    If  the  certificate  shows 
iubstantial  compliance  with  the  statute  to  pass  the  wife's  estate,  where  she 
owns  the  fee,  it  is  held  that  the  insertion  of  the  statement  that  she  reUn- 
quishes  her  dower  does  not  vitiate  the  acknowledgment:  Chester  v.  Bumsey^ 
26  Id.  99;  Stuart  v.  Dutton,  39  Id.  94;  TourviOe  v.  Pierson,  Id.  453.  455. 
But  in  Lane  v.  Dolick,  6  McLean,  200,  it  is  held,  distinguishing  the  principal 
case,  that  where  a  feme  covert  grantor  is  the  owner  of  the  fee,  and  the  certifi- 
cate of  her  acknowledgment  shows  simply  a  relinquishment  of  dower,  no 
estate  passes.    Drummond,  J.,  delivering  the  opinion,  says:  "  I  will  go  far  to 
sustain  titles,  but  in  Hughes  v.  Lane  there  is  obviously  a  strong  effiort  on  the 
part  of  the  majority  of  the  court  to  support  a  deed  that  was  supposed  to  be 
all  fair  and  just;  but  it  seems  to  me  they  have,  to  say  the  least,  gone  quite 
far  enough,  and  I  do  not  feel  inclined  to  go  beyond  even  that  case,  as  I  would 
be  obliged  to  do  if  I  held  this  acknowledgment  good."   Further  on  he  says 
that,  as  the  case  before  him  was  an  Illinois  case,  he  would  have  followed 
Hughes  v.  Lane  as  a  binding  authority  if  the  facts  had  been  the  same.    Id 
Chester  v.  Rumsey,  26  III.  99,  the  principal  case  is  also  distinguished,  and  is 
referred  to  as  practically  repealing  the  seventeenth  section  of  the  statute  re- 
lating to  acknowledgments  of  conveyances  by  married  women,  although  the 
decision  had  never  been  reconsidered;  but  the  court  refuse  to  go  in  the  oppo- 
site direction  and  hold  a  certificate  of  acknowledgment  which  is  sufficient  to 
pass  the  fee  inefifectual  because  it  also  purports  to  relinquish  dower.     Where 
a  feme  covert  has  only  a  dower  interest,  the  statement  that  she  relinquishes 
dower  is  matter  of  substance,  and  the  omission  of  it  is  fatal  to  the  oertifioate: 
Russell  V.  Bumsey,  35  Id.  369.    In  all  these  cases,  Hughes  ▼.  Lane  is  oited  and 
variously  commented  on. 

WbITTEN  Ck)NTRACT.  should  BX  CONSTRUED  SO  AS  TO  HAVE  ElVlOT  and  SOt 

so  as  to  make  it  void:  Atwood  v.  Cobb,  26  Am.  Deo.  657:  Evans  v.  Sanders^ 
83  Id.  297;  Howdl  v.  Howeil,  47  Id.  835. 
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Woodward  v.  Sbely. 

[11  iLinroD,  ICT.] 

Bill  ov  Piacx  to  Pbevxnt  Mui/npucmr  or  Acnass,  where  the  pnrtiafl 
are  not  namerom  and  before  the  rights  of  BQch  parties  have  been  estab- 
lished at  law,  is  not  maintainable. 

Ijcknsb  18  Alwats  Rsyogabls,  unless  Couplsd  with  an  Intebkst  and 
ezeoatedy  when  it  becomes  irrevocable. 

Pabol  Ijobnsb  to  Ovbstlow  Liobnsob's  Land  is  Rxvogablb,  although 
it  has  been  acted  on  by  the  licensee,  and  althoagh  yalnable  improve- 
ments have  been  erected  in  pnrsnanco  thereof. 

Parol  Liobnsb  Pxrpktuallt  to  Oyebvlow  Land  would  bb  Void  by  the 
statute  of  frauds,  because  it  would  create  an  easement  in  the  land. 

Bill  to  roBtrain  the  defendants  Seelj  and  Elliot  from  prose- 
eating  certain  actions  at  law.  The  nature  of  the  case  appears 
from  the  opinion.  The  injunction  granted  on  the  filing  of  the 
bill  was  dissolyed  at  the  hearing  and  the  bill  was  dismissed, 
whereupon  the  complainant  appealed. 

8.  T.  Logan,  for  the  appellant. 
O.  Peters,  for  the  appellees. 

By  Court,  Tbuhbull,  J.  This  bill  was  filed  to  restrain  the 
defendants  from  prosecuting  certain  actions  which  they  had 
commenced,  and  perpetually  to  enjoin  them  from  instituting 
others,  to  recover  damages  for  the  overflow  of  their  lands;  the 
complainants  alleging  liiat  said  overflow  was  by  the  license  and 
permission  of  the  defendants,  and  occasioned  by  the  erection  of 
a  mill-dam  upon  their  own  land,  which  they  had  been  at  great 
expense  in  constructing.  None  of  the  actions  at  law  had  been 
disposed  of  when  the  bill  was  filed,  though  several  were  then 
pending,  and  the  defendants  were  continuing  to  commence 
them  at  intervals  of  every  few  days. 

Oan  this  bill  be  maintained?  We  think  not.  There  is  no 
instance  in  which  a  bill  of  peace,  where  the  parties  were  not 
numerous,  has  been  sustained,  to  prevent  multiplicity  of  actions 
at  law,  before  the  rights  of  the  parties  have  been  settled  in  a 
court  of  law.  The  principle  that  a  party  can  not  come  into 
equity  to  enforce  his  rights,  when  he  has  a  full  and  complete 
remedy  at  law,  is  too  familiar  to  require  the  citing  of  authorities 
to  support  it.  The  license  in  this  case,  if  valid  and  effectual, 
constitutes  a  complete  defense  at  law;  and  until  that  defense 
has  been  established,  and  the  defendants  continue  afterwards  to 
harass  the  complainants  by  vexatious  suits,  chancery  has  no 
jurisdiction  in  the  matter:  Eldridge  v.  EiU,  2  Johns.  Ch.  281; 
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West  V.  Mayor  etc.  of  New  Tork,  10  Paige,  589.  But  admitting 
that  chancery  has  jurisdiction,  and  that  the  complainants  have 
established  by  proof  the  granting  of  a  parol  license  to  overflow 
the  land  of  the  defendants,  as  they  insist — the  evidence  of  which 
is  by  no  means  satisfactory — are  they  entitled  to  the  relief 
Boaght?  We  are  aware  that  there  is  some  conflict  in  the  au- 
thorities, as  to  the  efiect  of  a  parol  license  to  enter  upon  the 
lands  of  another;  that  a  distinction  has  been  drawn  between  an 
easement  or  privilege  in  land,  and  a  license  or  authority  to  do 
sometliing  upon  land,  and  that  different  courts  have  arrived  at 
opposite  conclusions,  as  to  the  necessity  of  a  writing,  to  take 
cases  out  of  the  statute  of  frauds,  while  professing  to  found 
their  decisions  upon  the  same  authorities.  In  this  state  the 
question  is  new,  and  we  feel  at  liberty,  in  the  conflict  of  author- 
ities, to  settle  it  upon  principle,  and  what  we  believe  to  be 
the  true  interpretation  of  the  statute,  without  attempting  to 
examine  and  explain  the  numerous  cases  upon  the  subject  of 
parol  licenses,  which  have  been  so  often  reviewed  and  com- 
mented upon  by  the  various  courts,  both  of  this  country  and 
England. 

What  then  is  a  license?  Simply  the  permission  to  do  some- 
thing which,  without  such  permission,  would  have  been  unlaw- 
ful. It  matters  not  whether  granted  by  deed  or  by  parol;  as  a 
mere  license,  it  is  always  revocable  at  the  will  of  the  licensor; 
but  when  coupled  with  an  interest,  and  executed,  it  is  irrevoca- 
ble, and  this  constitutes  the  distinction  between  revocable  and 
irrevocable  licenses.  In  the  books,  this  is  illustrated  by  the  case 
where  a  man  authorized  another  to  hunt  in  his  park,  and  cany 
away  the  deer  which  he  should  kill.  Here  is  a  license  to  hunt, 
coupled  with  a  grant  or  right  to  cany  off  the  deer,  and  is,  there- 
fore, irrevocable  when  acted  upon,  and  the  deer  killed,  until 
they  are  carried  away,  if  in  a  reasonable  time;  but  a  mere  license 
to  hunt  in  one's  grounds,  whether  by  deed  or  by  parol,  is  revoca- 
ble at  any  moment.  When  the  license  is  coupled  with  an  inter- 
est in  land,  or  of  such  a  character  that  the  interest  could  not 
pass  by  parol,  then  a  writing  is  essential  to  the  creation  of  the 
interest,  otherwise  no  interest  passes.  In  this  case,  the  license, 
while  unrevoked,  authorized  the  complainants  so  to  erect  their 
dam  as  to  overflow  the  land  of  defendants,  and  released  them 
from  the  damages,  to  which  they  would  otherwise  have  made 
themselves  liable  in  so  doing,  but  did  it  give  them  the  right  to 
overflow  the  lands  of  the  defendants,  and  deprive  them  of  their 
use  perpetually  and  forever?    If  so,  the  license  certainly  car- 
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xied  with  it  an  interest  in  the  land,  and  if  the  grant  of  the  in- 
terest was  Talid,  the  license  became  irrevocable.  But  can  such 
an  interest  be  granted  by  parol  ?  To  hold  that  it  could,  would, 
to  use  the  language  in  1  Sugden  on  Vendors,  80,  be  ''  in  the  very 
teeth  of  the  statute,"  which  declares  that  every  contract  for  the 
sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  for  a  longer  term  than  one  year,  shall  be  in 
writing.  If  one  man  can  acquire  by  parol,  the  right  so  to  use 
another's  land  as  to  render  it  useless  to  the  owner,  it  will  be 
but  taking  a  short  and  easy  step,  and  going  very  little  further, 
to  hold  that  he  may  acquire  the  title  itself,  by  parol;  for  of  what 
avail  is  it  to  a  man  to  have  the  naked  title  to  a  piece  of  land, 
which  he  can  not  use,  but  which,  in  spite  of  him,  another  has 
the  right  to  keep  forever  covered  with  water? 

A  right  of  way,  it  is  said,  can  not  be  granted  by  parol,  but 
must  be  founded  upon  a  deed,  or  writing,  or  presumption  which 
presupposes  one,  and  it  is  difficult  to  conceive  how  the  right  to 
pass  over  the  land  of  another  should  constitute  an  interest  in 
it,  incapable  of  being  granted  by  parol,  while  the  right  to  cover 
it  with  water  constitutes  no  such  interest.  In  our  judgment,  a 
license  perpetually  to  overflow  the  land  of  the  defendants  would 
create  an  interest  in  it,  and,  therefore,  could  not  be  granted  by 
parol;  consequently,  the  license  in  this  case  carries  with  it  no 
interest,  and  was  revocable  at  the  will  of  the  party  granting  it. 
The  defendants  have  chosen  to  revoke  it,  and  thereupon  the 
complainants  became  liable  for  any  subsequent  overflow  of  the 
land.  It  makes  no  difference  that  the  complainants  may  have 
acted  upon  the  parol  license,  and  erected  valuable  buildings, 
which  will  become  worthless  in  case  the  license  is  revoked:  be- 
fore acting  so  imprudently,  they  should  have  acquired  permis- 
sion by  deed  to  overflow  the  land  of  the  defendants.  Nor  can 
the  complainants  call  upon  a  court  of  equity  to  enforce  the 
license,  upon  the  ground  that  they  have  made  valuable  improve- 
ments, and  expended  their  money,  relying  in  good  faith  upon  it. 
It  is  not  like  the  case  of  a  parol  purchase  of  land,  where  the 
purchaser  contracts  to  pay  the  value  of  the  land,  enters  into  pos- 
session, and  makes  valuable  improvements,  when  a  court  of 
equity  will  compel  the  vendor,  who  has  received  the  purchase 
money,  to  make  a  title  to  the  land;  and  courts  have  sometimes 
regretted  that  the  statute  should  so  far  have  been  departed 
from,  as  to  allow  parol  contracts  for  the  sale  of  lands,  even  un- 
der such  circumstances,  to  be  enforced. 

To  enforce  the  license  in  this  case,  where  nothing  was  evez 
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paid  or  agreed  to  be  paid  the  defendants,  for  the  privilege  of 
flowing  their  land,  and  T^here  no  improyements  have  been  made 
upon,  or  possession  taken  of  it,  except  by  covering  it  with 
water,  would  be  a  still  further  departure  from  the  statute,  bj 
extending  a  doctrine,  originally  of  doubtful  propriety,  and 
which,  if  it  were  a  new  question,  would  now  perhaps  be  settled 
otherwise.  A  reference  to  a  few  modem  decisions,  analogous 
in  principle,  is  all  that  is  deemed  necessary  in  support  of  the 
views  we  have  expressed.  The  case  of  Wood  y.  LeadbiUery  de- 
cided in  the  court  of  exchequer  in  1846,  and  reported  in  13  Mee. 
&  W.  837,  is  the  most  recent  English  decision  upon  this  subject 
that  has  come  to  our  notice.  In  that  case,  the  plaintiff  had  pur- 
chased a  ticket  of  the  proprietor  of  the  Doncaster  race-course, 
for  which  he  had  paid  a  guinea,  and  which  was  understood  to 
entitle  him  to  come  into  the  stand  and  inclosure  surrounding  it, 
and  remain  there  eveiy  day  during  the  races.  While  in  the  in« 
closure,  he  was  requested  by  the  defendant  to  leave,  and  upon 
his  refusing  to  comply,  the  defendant,  by  the  direction  of  the 
proprietor  of  the  race-course,  turned  him  out,  and  for  so  doing 
the  plaintiff  brought  suit.  The  court,  after  reviewing  most  of 
the  cases  upon  the  subject  of  parol  licenses  which  had  been  de- 
cided in  England,  came  to  the  conclusion,  that  a  right  to  come 
and  remain  for  a  certain  time  upon  the  land  of  another,  could 
be  granted  only  by  deed;  and  that  a  parol  license  to  do  so, 
though  money  be  paid  for  it,  is  revocable  at  any  time,  and  with- 
out paying  back  the  money.  Consequently,  it  was  held  that 
the  plaintiff  could  not  recover,  though  he  had  in  no  wise  misbe- 
haved, and  that  his  having  paid  a  valuable  consideration  for 
going  on  the  stand,  made  no  difference.  The  cases  of  Fsntinum 
V.  SmUh,  4  East,  107;  Bex  v.  Eomdon  on  the  Hill,  4  Mau.  k  Sel. 
665;  EewlvM  v.  Shippam,  6  Bam.  &  Cress.  222;  Bryan  v.  WhM' 
ler,  8  Id.  288,  and  Wallis  v.  Harrison,  4  Mee.  &  W.  538,  are 
referred  to  as  sustaining  the  decision  in  the  case  of  Wood  v.  Leadr- 
bUter.  In  GtJe  &  Whatley's  Law  of  Easements,  29,  the  result 
of  all  the  decided  cases  is  stated  to  be,  ''  that  a  man  may,  in 
some  cases,  by  parol  license,  relinquish  a  right  which  he  has  ac- 
quired in  addition  to  the  ordinary  rights  of  property,  and  thus 
restore  his  own  and  his  neighbor's  property  to  their  original  and 
natural  condition;  but  he  can  not  by  such  means  impose  any 
buxden  upon  land  in  derogation  of  such  ordinary  rights  of 
property;  as,  for  instance,  a  parol  license  will  be  valid  for  build- 
ing a  wall  in  front  of  his  ancient  windows,  while  a  similar  per- 
mission to  tiun  a  spout  on  his  land,  from  a  neighboring  house. 
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inll  be  inTalid  and  revocable/'  Tested  by  the  law  as  here  stated, 
the  license  in  this  case  was  clearly  invalid,  as  it  did  impose  a  bur- 
den upon  the  land  of  the  defendants,  in  derogation  of  what  or- 
dinarily belonged  to  it,  and  there  can  be  no  difference  in  principle, 
whether  water  is  turned  upon  the  land  of  another  by  means  of  a 
spout  or  a  mill-dam.  In  the  United  States  there  are  numerous 
oases  to  the  same  effect:  Cook  v.  Steams,  11  Mass.  533;  Stevens 
T.  Stevens,  11  Mete.  261;  Thompson  y.  Gregory,  4  Johns.  81  [4 
Am.  Dec.  256];  MUler  v.  Auburn  db  Syracuse  B.  2?.  Co,,  6  Hill 
(N.  T.),  61;  Mumford  v.  Whitney,  15  Wend.  881  [30  Am.  Dec. 
€0].  The  cases  of  McEeUip  y.  McEhenny,  4  Watts,  317,  and 
Woodbury  v.  Parstdey,  7  N.  H.  237  [26  Am.  Dec.  739],  and 
upon  which  plaintiff's  counsel  principally  jelies,  are  admitted  to 
lay  down  a  doctrine  in  conflict  with  the  views  we  have  ex- 
pressed; but  those  cases  are  entitled  to  the  less  weight  as  they 
were  both  decided  upon  the  authority  of  cases  which  have  either 
been  expressly  overruled,  or  else  do  not  sustain  the  conclusions 
ihey  were  cited  to  establish.  Especially  is  this  so  as  to  the  cases 
,of  Web  V.  Paternoster,  Pal.  71;  Wood  v.  Lake,  Say.  3;  and  Tay- 
ler  V.  Waters,  7  Taunt.  374;  all  of  which  are  overruled,  or  shown 
to  be  without  authority,  by  the  decision  in  the  recent  case  of 
Wood  V.  LeadbiUer.  The  decree  of  the  circuit  court  is  affirmed. 
Decree  affirmed. 

Oaton,  J.,  not  sitting. 


Bills  or  Pxacx,  as  the  name  indicates,  are  bills  filed  to  prevent  the  "vexa- 
tions recnrrence  of  litigation'*  affecting  a  party's  right:  Adams'  £q.  199) 
or,  as  Mr.  Justice  Story  says,  "  to  procure  repose  from  perpetual  litigation:" 
2  Story's  Eq.  Jur.,  sec.  853.  They  constitute  "  the  earliest  instances  in  which 
the  court  of  chancery  exercised  its  jurisdiction  avowedly  upon  the  ground  oi 
preventing  a  multiplicity  of  suits: "  1  Pomeroy's  Eq.  Jur.,  sec.  246.  The 
ground  upon  which  the  jurisdiction  was  assumed  was,  that,  owing  to  the 
number  of  the  parties  litigant,  or  to  the  nature  of  the  legal  remedy,  the  right 
oould  not  be  finally  determined  and  the  controversy  put  at  rest  by  the  ordi- 
nary legal  procedure,  at  least  without  numerous  trials;  when,  by  the  interpo- 
sition of  the  chancellor,  all  could  be  settled  in  one  suit.  Professor  Pomeroy, 
therefore,  appropriately  treats  bills  of  peace  as  constituting  merely  part  of  the 
general  jurisdiction  of  equity  to  prevent  multiplicity  of  actions:  1  Pomeroy's 
£q.  Jur.,  sees.  243,  275. 

SuGH  BtUB  ABS  OF  Two  KiNDS.  To  the  first  class  belong  those  bills 
brought  to  establish  one  general  right  between  a  single  party  on  one  side  and 
a  great  number  of  persons  on  the  other,  where  such  right  could  not  be  deter- 
mined by  several  suits  between  the  different  parties.  To  the  second  class  be* 
long  bilk  brought  between  two  parties  to  prevent  further  litigation  of  a  right 
after  it  has  been  satisfactorily  established  by  one  or  more  trials  at  law:  1 
Pomeroy's  Eq.  Jur.,  sec.  246;  2  Story's  Eq.  Jur.,  sees.  854,  859;  Adams' Eq. 
199»  20O;  1  Spence's  Eq.  Jur.  657,  658;  Jeremy's  Eq.  Jur.  344-347;  Bispham'ii 
Ax.  Dso.  Vol.  I»— 39 
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Pr.  Eq.,  860.  415;  WiOard's  Eq.  Jor.  323;  Haynes' Oatiines,  182, 184;  Kerr*! 
Inj.  134;  Tenham  v.  Herbert,  2  Atk.  483;  Eldridge  ▼.  HiU,  2  Johns.  Ch.  281; 
ComUy  Ci^mmiaHonen  of  Lapeer  County  y.  Hart,  Harr.  (Siich.)  167;  PaUermm 
V.  McCamamt^  28  Mo.  211. 

Bills  of  the  Fibst  Class  Ekquibb  that  a  Cohmttnitt  ov  Iittsbest  ''in 
the  Bubject-matterof  the  controyeny,  or  a  common  title,"  from  which  all  the 
■eparate  chdms  and  questions  at  issue  arise,  should  "exist  among  the  indi- 
viduals composing  the  numerous  body,"  on  the  one  side,  "  or  between  each 
of  them  and  their  single  adversary,"  in  order  to  the  exercise  of  the  equity 
jurisdiction,  where  the  bill  is  a  strict  technical  bill  of  peace:  1  Pomeroy's  Eq. 
Jur.,  sec.  268;  Bispham*s  Pr.  Eq.,  sec.  417;  Adams'  Eq.  200;  Bouverie  v.  Pren* 
tice,  1  Bro.  C.  C.  200;  Ward  v.  IfoHhumberiand,  2  Anst.  460;  SUehie  v.  Dor- 
land,  6  Cal.  33;  WUkeraon  v.  Waltera,  1  Idaho,  N.  S.,  564;  Coutay  Commisdon^ 
era  of  Lapeer  County  ▼.  Hart,  Harr.  (Mich.)  157;  Miller  ▼.  Orandy,  13  Mich. 
540;  Mand<dph*8  AdriCx  v.  KxwMy,  3  Band.  394;  CvUxng  v.  QiEbeH,  5  Blatch. 
259.  This  at  least  was  the  original  rule  as  to  such  bills.  Upon  this  prin- 
ciple bills  have  been  maintained  upon  the  part  of  the  lord  of  a  manor 
against  his  tenants  to  establish  a  right  of  free  warren:  How  v.  Bromsgrovef 
1  Vem.  22;  or  the  right  to  inclose  part  of  a  common:  ArthingUmv.  Fawkes,  2 
Id.  356;  Weeks  v.  Stoker,  Id.  301;  or  by  tenants  or  copy-holders,  or  one  of 
them  suing  for  all,  against  the  lord  of  the  manor,  to  have  a  right  of  common 
established:  PhUlipa  v.  Hudson,  L.  IL,  2  Ch.  243;  or  by  the  tenants  against 
the  lord  of  a  manor  to  establish  the  right  to  the  profits  of  a  fair  held  for 
time  out  of  mind  within  the  manor:  Etodme  HotpitaX  v.  Andover,  1  Vem.  266; 
or  by  copy-holders  against  their  lord  to  be  relieved  of  a  certain  general  fine: 
Cowper  V.  Clerk,  3  P.  Wms.  155,  157,  per  Lord  Chancellor  King;  PoweU  v. 
Powers,  1  You.  &  J.  159.  So  bills  of  this  sort  have  been  maintained  to 
establish  a  general  modus  throughout  a  parish:  Rudge  v.  Hopkins,  2  Eq.  Caa. 
Abr.  170;  to  establish  the  amount  of  tithes  due  the  vicar  of  a  parish  from  cer- 
tain lead-miners  therein:  Brown  v.  Vermuden,  1  Cas.  in  Ch.  272;  and  to 
determine  the  amount  of  toll  due  by  custom  to  a  certain  mill:  NorfoHh  v. 
Myers,  4  Madd.  83.  On  the  other  hand,  relief  in  this  mode  has  been  denied 
in  many  cases  on  the  ground  of  a  want  of  that  community  of  interest  re- 
quired by  the  rule  above  stated. 

Thus,  it  was  held  at  an  early  day  that  a  bill  agidnst  several  tenants  of  • 
manor  for  quitrents  was  not  maintainable;  Bouverie  v.  PreiniUee,  1  Bro.  0. 
C.  200,  in  which  case  X^ord  Thurlow  says:  <*  Where  a  number  of  persons 
claim  one  right  in  one  subject,  such  a  bill  may  be  entertained  to  put  an  end 
to  suits  and  litigation.  Here  no  one  issue  could  have  tried  the  cause  between 
any  two  of  the  parties."  And  further  on  he  says:  *'  Upon  what  principle  two 
different  tenants  of  distinct  estates  should  be  brought  hither  to  hear  each  other's 
rights  discussed,  I  can  not  conceive.  The  court  has  gone  great  lengths  in  bills 
of  this  sort,  and  taking  the  authority  for  granted,  I  can  not  conceive  on  what 
ground  such  a  suit  can  stand."  So  it  has  been  held  that  the  proprietor  of  a 
copyright  can  not  maintain  a  joint  bill  against  book-sellers  infringing  it  by 
taking  copies  of  a  spurious  edition,  but  must  file  a  separate  bill  against  each: 
IHUy  v.  Doig,  2  Ves.  4S6.  So  in  case  of  a  bill  filed  against  certain  defend- 
ants and  three  hundred  others,  charging  them  with  intruding  on  the  plaint- 
iffs land,  claiming  to  hold  under  the  pre-emption  laws,  praying  a  discov- 
ery, a  decree  as  to  the  validity  of  the  plaintiffs  title  and  the  recovery  ol 
possession,  relief  was  denied,  because  the  defendants  claimed  under  distinct 
titles,  and  because,  tmder  the  California  practice,  the  plaintiff  had  an  ample 
remedy  by  an  action  cf  ejectment:  Ritchie  v.  Dorland,  6  Cal.  33.    So  where 
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rixty-seyen  actions  were  commenced  in  one  day,  against  the  commissioners  of 
a  certain  connty,  on  certain  coimty  orders  issued  in  the  same  proceeding,  and 
the  commissioners  filed  a  bill  to  enjoin  these  actions,  and  to  have  the  orders 
adjudged  void,  the  bill  was  held  to  be  not  maintainable,  because  the  defend- 
ants claimed  each  in  his  own  right;  because  the  defense  was  at  law,  and  the 
legal  right  had  not  been  established  (on  the  contrary,  there  had  been  several 
judgments  against  the  county);  and  because  the  penalty  of  costs  in  the  several 
actions  was  a  sufficient  protection  to  the  county:  County  Cammiseioners  Lapeer 
Co,  V.  Hart,  Harr.  (Mich.)  157.  So  a  bill  filed  by  many  distinct  owners  of 
land  along  the  line  of  a  canal,  charging  the  canal  company  with  entering  upon 
said  lands  without  permission,  and  digging  their  canal,  alleging  the  company 
to  be  insolvent,  and  praying  an  account  of  damages  and  an  injunction,  was 
held  not  to  be  maintainable:  MarseHa  v.  Morris  Canal  Co,,  Saxton,  31.  So 
where  a  bill  was  filed  by  one  of  a  water  company  on  behalf  of  himself  and 
others,  to  prevent  their  raising  their  rates,  they  being  by  their  charter  bound 
to  furnish  water  to  the  inhabitants  at  reasonable  rates,  the  rights  of  the 
several  oonsumerB  were  held  to  be  several  and  distinct,  and  it  was  decided 
that  the  bill  could  not  be  sustained:  Weale  v.  West  Middleaex  etc.  Co,,  1 
Jac.  ft  W.  358^  distinguishing  Mayor  qf  York  v.  PiUoingtan^  I  Atk.  282,  here- 
after mentioned. 

But  even  in  some  of  the  earlier  decisions  the  jurisdiction  to  grant  relief 
upon  a  bill  of  peace  was  not  always  strictly  confined  to  cases  where  there  waa 
a  privity  between  the  plaintiffs  and  defendants,  or  connection  or  community 
of  interest  between  the  numerous  parties  on  the  one  side  or  the  other.  Li 
some  cases  it  is  said,  indeed,  that  no  appearance  of  any  such  privity  or  con- 
nection Ib  necessary  to  the  maintenance  of  a  bill  of  peace:  Morgan  v.  Morgan^. 
21  Am.  Dec.  638.  A  leading  case  on  this  point  is  "  The  Case  of  the  Fish- 
eries:" Mayor  of  York  v.  PUkmgton,  I  Atk.  282.  That  was  a  bill  against 
five  lords  of  manors,  and  occupiers  of  land  along  the  river  Ouse,  to  establish 
and  protect  a  sole  right  of  fishery  in  that  river  for  a  distance  of  several  miles. 
Lord  Chancellor  Hardwicke  was  at  first  inclined  to  allow  the  demurrer  which> 
was  interposed  to  the  bill,  and  said:  "  There  is  no  privity  at  all  in  the  case,, 
but  so  many  distinct  trespassers  in  this  separate  fishery;  besides,  the  defend- 
ants may  claim  a  right  of  a  different  nature,  some  by  prescription,  others  by 
particular  grants,  and  an  injunction  here  would  not  quiet  the  possession,  for 
other  persons,  not  parties  to  this  bill,  may  likewise  claim  a  right  of  fishing. 
It  ia  more  necessary,  too,  in  this  case  there  should  be  a  trial  at  law,  for  it 
does  not  clearly  appear  whether  there  is  a  right  even  in  the  plaintiffii,  and  if 
it  should  eventually  come  out  that  the  corporation  of  York  are  lords  of  this 
fishery,  then  would  be  the  proper  time  to  have  an  injunction  to  prevent  their 
being  disturbed  in  their  possession.*' 

Afterwards,  however,  on  reargument,  his  lordship  said:  ''When  this  case 
was  first  argued,  I  was  of  opinion  to  allow  the  demurrer,  but  I  have  now 
changed  my  opinion.  Here  are  two  causes  of  demurrer,  one  assigned  orig- 
inally, and  one  now  at  the  bar,  that  this  is  not  a  proper  bill,  as  it  claims  a 
sole  right  of  fishery  against  five  lords  of  manors,  because  they  ought  to  be 
considered  as  distinct  trespassers,  and  that  there  is  no  general  right  that  can 
bf)  established  against  them,  nor  any  privity  between  the  plaintiffs  and  them. 
In  this  respect  it  does  differ  from  cases  that  have  been  cited  of  lords  and 
tenants,  parsons  and  parishioners,  where  there  is  one  general  right  and  a 
privity  between  the  parties.  But  there  are  cases  where  bills  of  peace  have 
been  brought,  though  there  has  been  a  general  right  claimed  by  the  plaintiff, 
and  yet  no  privity  between  the  plaintiffs  and  defendants,  nor  any  general 
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right  on  the  part  of  the  defendants,  and  where  many  more  might  be  oonoemed 
than  those  brought  before  the  court:  such  are  bills  for  duties,  as  in  the  case 
«f  the  CUy  of  London  v.  PerldnSf  3  Bro.  P.  C,  TomL  ed.,  602,  in  the  house  of 
lords,  where  the  city  of  London  brought  only  a  few  persons  before  the  oonrt, 
who  dealt  in  those  things  whereof  the  duty  was  claimed  to  establish  a  right 
to  it,  and  yet  all  the  king's  subjects  may  be  concerned  in  this  right;  but  Le- 
cause  a  great  number  of  actions  may  be  brought,  the  court  suffers  such  bills, 
though  the  defendants  might  make  distinct  defenses,  and  though  there  was 
oo  privity  between  them  and  the  city.  I  think,  therefore,  this  bill  is  proper, 
and  the  more  so  because  it  appears  there  are  no  other  persons  but  the  defend- 
ants who  set  up  any  claim  against  the  plaintiffiB,  and  it  is  no  objection  that 
they  have  separate  defenses,  but  the  question  is,  whether  the  plaintiffs  have 
-a  general  right  to  the  sole  fishery,  which  extends  to  all  the  defendants;  for 
notwithstanding  the  general  right  is  tried  and  established,  the  defendants 
may  take  advantage  of  their  several  exemptions  or  distinct  rights." 

The  case  of  the  City  of  London  v.  Perkins,  referred  to  by  Lord  Hardwlcke, 
and  generally  known  as  the  "Case  of  the  Duties,"  was  not,  as  Mr.  Adams 
and  Professor  Pomeroy  show,  a  case  of  t.  bill  of  peace,  there  being  several  bills 
filed  against  distinct  importers:  Adams'  Eq.  200,  201;  1  Pomeroy's  Eq«  Jnr., 
sec.  256.  It  is,  however,  generally  recognized  as  an  authority  for  the  positioa 
Jtated  by  Lord  Hardwicke. 

In  a  somewhat  recent  English  case,  Sheffield  Water  Works  v.  Teomans,  L. 
R.,  2  Ch.  8,  a  bill  was  sustained,  not,  indeed,  as  a  strict  technical  bill  of  peace, 
but  as  ''within  the  principle"  of  such  bills,  where  there  was  clearly  no  such 
« community  of  interest"  as  that  contemplated  in  the  early  decisions.   It  was 
a  case  where,  under  the  authority  of  a  special  act  of  parliament,  a  largo 
Aumber  of  certificates  were  issued  by  certain  commissioners  to  persons  who 
J  had  been  damaged  by  the  bursting  of  a  reservoir  of  the  Sheffield  Water 
'  Works,  each  certificate  being  made  prima  facie  evidence  of  a  legal  claim 
•  against  the  company  for  the  amount  of  damages  allowed  in  it.    Among  these 
-  certificates  were  a  certain  large  class  which  the  company  claimed  were  illegal, 
.  and  filed  a  bill  against  some  of  the  holders  sued  on  behalf  of  all,  to  have  those 
^'Certificates  adjudged  invalid,  and  the  bill  was  sustained.     A  similar  bill  by  a 
railroad  company  against  the  holders  of  certain  spurious  certificates  of  stock 
was  sustained  in  New  York  etc.  S.  H.  Co,  v.  Schuyler,  17  N.  Y.  602;  S.  C.» 
Z4t  Id.  dO.    So  a  bill  by  the  supervisors  of  a  county  against  the  holders  of  a 
certain  class  of  notes  issued  by  the  county  treasurer  without  authority  of  law, 
AS  was  alleged,  was  sustained  for  the  purpose  of  determining  in  one  suit  the 
validity  of  the  notes,  and  to  enjoin  certain  actions  which  had  been  com* 
-menced  on  the  notes  by  some  of  the  holders:  Board  of  Supervisors  qfSarO' 
^a  Co.  V.  Deyoe,  77  N.  Y.  219;  S.  C,  57  How.  Pr.  134,  where  Andrews,  J., 
•aid:  "The  case  presents  the  elements  which  justify  the  interposition  of  a 
court  of  equity.   It  may  not  be  a  case  of  interpleader  strictly,  or  which  meets 
all  the  definitions  of  a  bill  of  peace,  nor  a  case  which  could  be  maintained 
solely  as  one  for  the  cancellation  of  written  instruments,  but  it  oombines,  to  a 
.greater  or  less  extent,  elements  of  jurisdiction  in  each  of  these  cases,  and  tha 
action,  we  think,  may  be  sustained  without  a  violation  of  principle,  and  with- 
out interfering  with  the  substantial  rights  of  the  defendants." 

Without  entering  at  large  into  a  discussion  of  these  bills  *'in  the  nature"  of 
bills  of  peace,  it  may  be  laid  down  as  settled  by  a  weight  of  authority  whioh 
is  ''simply  overwhelming  that  the  jurisdiction  [to  prevent  a  multiplicity  oi 
suits]  may  and  should  be  exerdsed  either  on  behalf  of  a  numerous  body  of 
separate  claimants  against  a  single  party,  or  on  behalf  of  a  single  party 
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against  sncli  a  nnmeroiis  body,  although  there  is  no  'common  title,'  nor 
'oommonity  of  right/  or  of  'interest  in  the  subject-matter/  among  these  in- 
dividuals, but  where  there  is,  and  because  there  is,  merely  a  community  of 
interest  among  them  in  the  questions  of  law  and  fact  iuTolved  in  the  general 
controversy,  or  in  the  kind  and  form  of  relief  demanded  and  obtained  by  or 
against  each  individual  member  of  the  numerous  body:"  1  Pomeroy's  Eq.  Jur.» 
•ec.  268.  Professor  Pomeroy  discusses  this  whole  subject  of  the  equity  juris- 
diction to  preventi  multiplicity  of  suits  with  great  learning,  clearness,  and 
vigor,  and  shows  its  application  to  bills  for  relief  against  illegal  taxes  and 
other  common  burdens,  resting  upon  a  large  number  of  persons,  as  well  as  ta 
many  other  classes  of  cases:  Id.,  sees.  243-275. 

Bills  of  Peace  of  the  Second  Class  between  Single  Advebse  Claim- 
ants arose  out  of  the  inconvenience  of  the  common-law  doctrine,  after  the 
introduction  of  ejectment  to  try  titles  to  realty,  that  a  recovery  in  such  actioa 
waa  ifot  conclusive,  but  that  a  man  might  try  his  title  as  often  as  he  pleased  io 
ejectment:  Bath  v.  STierwiUy  10  Mod.  1,  per  Lord  Cowper.  The  only  remedy 
against  the  vexation  of  repeated  ejectments  was  in  equity.  The  eqndty 
courts  were  at  first  disposed  to  decline  jurisdiction  of  bills  of  peace  between 
two  parties  only,  or  where  the  parties  were  not  numerous,  because,  as  was 
■aid  by  Lord  CSianceUor  Cowper,  in  Both  v.  Shenoin,  eupra,  as  reported  in 
Gilb.  Eq.  2,  one  man  was  able  to  '  *  contend  against  another"  at  law.  Li  that 
case,  the  lord  chancellor  refused  to  entertain  a  bill  to  quiet  the  title  after  five 
verdicts  in  ejectment  in  favor  of  the  plaintiff  in  the  bill.  But  this  decision 
was  reversed  by  the  house  of  lords:  2  Bro.  P.  C,  TomL  cd.,  217.  In  Bar6^ 
foot  V.  Dry,  Bunb.  158,  a  perpetual  injunction  was  awarded  after  five  eject- 
ments and  two  bills  in  equity.  In  Crc^  v.  LcUhrqp,  2  Wall.  jr.  103,  an  in- 
junction was  allowed  after  three  trials  at  law;  and  in  Manh  v.  Reed^  Id 
Ohio,  347}  after  two,  where  a  third  ejectment  was  threatened.  In  Harmet 
v.  Qvjywnt,  5  McLean,  313,  one  successful  trial  at  law,  coupled  with  pre- 
sumed acquiescence  from  lapse  of  time,  and  with  the  fact  that  the  legal  trial 
appeared  to  have  been  full  and  fair,  and  that  the  judgment  had  been  affirmed 
on  error,  was  held  to  entitle  the  plaintiff  to  an  injunction  against  further 
litigation,  although  it  was  said  that  generally  more  than  one  trial  was  neoes- 
saiy.  It  may  now  be  regarded  as  settled  that,  in  cases  of  this  sort,  a  bill  of 
peace  is  maintainable  wherever  the  title  has  been  satisfactorily  determined  at 
law,  whether  by  one  or  more  trials:  1  Pomeroy's  Eq.  Jur.,  sec.  248,  note;  2 
Story's  Eq.  Jur.,  sec<  859;  Adams'  Eq.  202;  B(md  v.  LiUXt^  10  Ga.  395;  Palet^ 
9on  etc.  B.  B,  Co,  v.  Jersey  City,  9  N.  J.  Eq.  434;  Manh  v.  Beed,  10  Ohio 
S47;  Primm  v.  Bdboteau,  5Gr  Mo.  407;  Alexander  v.  Pendleton,  8  Cranoh,  462. 
But  unless  the  title  has  been  so  established  at  law,  except  where  the  rule  luui 
been  changed  by  statute,  the  court  will  not  interfere:  3  Pomeroy*s  Eq.  Jur.^ 
sec.  1394;  Wetter  v.  Smeaton,  1  Bro.  C.  C.  572;  S.  C,  1  Cox  Ch.  102;  7'enham 
V.  Herbert,  2  Atk.  483;  Devoruher  v.  Newenham,  2  Sch.  &  Lef.  208;  Orton  v. 
Smith,  18  How.  U.  S.  285;  Lowe  v.  Lovory,  19  Am.  Dec.  585;  NeoUt  v.  <?tf- 
Ugpk,  26  Id.  696;  Ounn  v.  Harrison,  7  Ala.  585;  Knowles  v.  Inches,  12  CaL 
212;  Bond  v.  Little,  10  Ga.  395;  County  Commissipners  of  Lapeer  Co,  v.  Hart, 
Harr.  (Mich.)  157;  Marmaduke  v.  Hannibal  etc,  B,  B,  Co,,  30  Mo.  545;  Pa^ 
erson  etc,  B,  B,  Co,  v.  Jersey  City,  9  N.  J.  Eq.  434;  Mdridge  v.  Hill,  2  Johns. 
Ch.  281;  Douglass  v.  McCoy,  5  Ohio,  522;  Marsh  v.  Beed,  10  Id.  347;  Thomas 
V.  White,  2  Ohio  St.  540;  Herrington  v,  WiUiams,  31  Tex.  448.  Indeed,  it 
has  been  said  to  be  a  general  rule  that  equity  will  not  entertain  a  bill  of  peace 
where  the  right  has  not  been  previously  established  at  law,  but  this  has  no 
application  to  bills  of  peace  of  the  first  class  above  mentioned,  where  tha 
parties  are  numerous:  Mayor  of  York  v.  Pilkingion,  1  Atk.  282. 
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Upon  a  bill  of  peace  between  two  a  court  of  equity  will  not  try  the  meritp 
of  the  title:  PcUtenon  y.  MeCamant,  28  Mo.  211.  It  matters  not  how  vexa- 
tious the  proceedings  of  the  adverse  party  may  be,  the  court  will  not  take 
jurisdiction  until  the  right  has  been  established.  Thus,  where  there  were 
ninety -two  ejectment  suits  pending  at  the  same  time,  the  parties,  pleadings, 
title,  and  testimony  being  the  same  in  all,  an  injunction  was  denied,  and  it  was 
held  that  the  court  of  law  might  consolidate  the  actions  if  proper:  Peters  v. 
Prevo8t,  1  Paine,  64.  So  where  the  defendant  was  bringing  a  new  action 
Against  the  plaintiff  every  day  for  obstructing  a  certain  ditch  on  the  latter's 
land  in  which  the  former  claimed  a  right,  there  being  fifteen  or  twenty  actions 
pending  at  the  same  time,  and  one  action  having  been  determined  against 
the  plaintiff:  Eldridge  v.  ffiUf  2  Johns.  Gh.  281.  So  where  the  defendants, 
the  officers  of  a  municipal  corporation,  were  harassing  the  plaintiffs  with 
arrests,  etc.,  in  the  prosecution  of  a  lottery  enterprise  which  they  claimed  to 
be  carrying  on  by  authority  of  law:  Moaea  v.  Mayor  etc.  qf  Mobile,  52  Ala.  198. 
If  the  detenninations  at  law  have  been  against  the  plaintiff,  of  course  the 
bill  will  not  lie:  NeviU  v.  QiUespU,  26  Am.  Dec.  696;  Ounn  v.  Harriaon,  7 
Ala.  585.  So  where  there  has  been  one  verdict  in  ejectment  for  each:  Bond 
V.  LitUe^  10  Ga.  395.  The  plaintiff  can  not  come  into  equity  after  being  non- 
•uited  at  law:  Hanson  v.  Oardiner,  7  Ves.  310.  Nor  will  the  bill  lie  where 
the  defendant  has  brought  two  ejectments  but  has  dismissed  both:  Patterson 
V.  MeCamant,  28  Mo.  211;  though  it  is  alleged  that  the  defendant  is  insol- 
vent: Id.  Where  the  title  is  already  in  litigation  in  a  state  court  of  concur* 
rent  jurisdiction,  a  bill  of  peace  will  not  be  entertained  in  a  United  States 
court:  Orton  v.  Smith,  18  How.  U.  S.  263. 

Possession,  as  well  as  an  established  legal  title,  is  necessary  to  the  mainte- 
nance of  a  bill  of  peace  of  this  class:  3  Pomeroy*s  £q.  Jur.,  sees.  1394,  1396; 
Orton  V.  8mUh,  18  How.  U.  S.  265;  Herrington  v.  Williams,  31  Tex.  448. 

Bills  of  peace  of  this  second  class  are  practically  obsolete  in  many  of  the 
atates,  for  the  reason  that  statutes  have  been  enacted  giving  a  right  to  main- 
tain a  bill  to  quiet  title,  where  there  has  been  no  trial  at  law,  and,  in  some 
states,  even  though  the  plaintiff  is  not  in  possession:  3  Pomeroy*s  Eq.  Jur., 
sees.  1394,  1396,  and  notes. 

Licenses,  Revocability  of:  See  Lotoe  v.  MUler,  46  Am.  Dec.  188,  and 
cases  cited  in  the  note  thereto.  To  the  point  that  a  mere  license,  whether 
by  deed  or  parol,  unless  coupled  with  an  interest  and  executed,  is  always 
revocable,  the  principal  case  is  cited  in  Kamphouse  ▼.  Cfcfffiter,  73  lU.  461. 

Paboi*  License  to  Flow  Land  or  Maintain  Dam  or  other  structurs 
thereon,  validity  of:  See  Seidensparger  v.  Spear,  35  Am.  Dec.  234;  Stevens  v. 
Stevens,  45  Id.  203:  Wilson  v.  Chaifant,  Id.  574;  Stoartz  v.  Swartz,  Id.  697, 
and  note.  As  to  the  validity  of  a  parol  license  to  divert  a  stream,  see  Addi- 
son V.  Hack,  41  Id.  421.  A  license  coupled  with  an  interest  in  land  must  be 
in  writing  to  be  valid,  under  the  statute  of  frauds:  Kamphouse  v.  Qaffner,  7S 
ni.  461.  So  a  license  imposing  an  easement  of  drip  on  land:  TawMT  v.  Vol* 
entine,  75  Id.  628.  A  parol  license  to  enter  and  occupy  land  is  always  revoca- 
ble: Simpkins  v.  Rogers,  15  Id.  399.  The  principal  case  is  cited  and  ap- 
pit)ved  in  the  three  decisions  last  mentioned. 
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JUDT  V.  KeLLET. 

[11  lujiroiB,  211.1 
JUDOMBKT  IN  OnB  StATB  AGAINST  AdIONTST&ATOB  ApPOIITTBD  IK  AKOTHXB 

can  not  be  enforced  against  the  estate  by  action  in  the  latter  state,  al- 
thongh  the  administrator  appeared  and  pleaded  to  the  action  in  which 
snch  judgment  was  recovered,  and  the  creditor  must  sue  on  his  original 
cause  of  action. 
AmaNiSTRATOB  CAN  NOT  SuE  OB  BB  SuBD  IN  Anotheb  State  than  that 
of  his  appointment,  in  his  representative  capacity,  without  taking  oat 
letters  of  administration  in  such  other  state. 

DlMAND  AGAINST  DeCEDENT'S  EsTATE  VX7ST  BE  EXHIBITED  IN  TwO  YeABS 

from  the  grant  of  administration,  under  the  Illinois  statute,  to  be  en- 
forceable against  the  estate  already  inventoried  and  accounted  for,  and 
a  plea  that  it  was  not  so  exhibited  in  an  action  thereon  is  good.  If  the 
creditor  claims  that  he  exhibited  his  demand  in  proper  time,  or  that, 
being  under  a  legal  disability,  he  exhibited  such  demand  within  two 
years  after  removal  of  the  disability,  those  facts  must  be  specially  replied. 

Cbbditob  NOT  Exhibiting  Claim  in  Statutobt  Time  is  Entitled  to 
Judgment  to  be  satisfied  oat  of  future  assets,  under  the  lilinols  statute, 
upon  due  proof  of  such  chum. 

Flba  Pbesenting  Two  Distinct  Defenses  is  obnoxious  to  a  special  de- 
murrer, but  the  objection  is  not  available  under  a  general  demurrer. 

Administbatob  Failing  to  Plead  Plene  Administbavit,  or  "no assets,"  is 
estopped  at  common  law  from  afterwards  asserting  that  he  had  no  assets 
or  had  fully  administered. 

Plea  of  Plene  Administbavit  is  Dispensed  With  under  the  Ulinoli  stat- 
ute, and  such  plea  is  no  defense  to  an  action  against  an  administrator. 

Judgment  against  Administbatob  Mbbblt  Establishes  Debt  against 
the  estate  payable  in  due  course  of  administration,  in  Illinois,  and  no 
execution  can  issue  thereon. 

Debt  on  a  judgment  de  bonis  iesUUoris,  rendered  against  tlie 
defendants  as  administrators  of  one  Allington  in  an  action 
brought  in  Ohio.  The  defendants  pleaded  several  pleas.  All  of 
them  except  the  second  amounted  to  pleas  of  ''  no  assets,"  or 
plene  administravU.  The  substance  of  the  second  plea  and  the 
other  material  facts  are  stated  in  the  opinion.  Judgment  for 
the  plaintiff  on  demurrer  to  the  defendants'  pleas,  and  the  de- 
fendants appealed. 

J.  OiUeepie  and  O.  TnimbvU^  for  the  appellants. 

E.  Eeaiing,  for  the  appellee. 

By  Court,  Tbbat,  G.  J.  This  is  an  action  of  debt,  on  a  judg- 
ment recoTered  in  the  state  of  Ohio,  by  Kelley,  against  the  ad- 
ministrators of  William  Allington.  It  appears  from  the  record 
of  the  proceedings  in  Ohio,  that  the  suit  was  there  brought  against 
Allington,  in  his  life-time,  and  service  of  process  had  on  him. 


456  Judy  v,  Kjxley.  pniinois. 

At  a  succeeding  term,  the  plaintiff  suggested  the  death  of  Al- 
lington,  and  obtained  leave  to  reidve  the  suit,  against  his 
persona]  representatives.  At  a  subsequent  term,  the  present 
plaintiffs  in  error  entered  their  appearance,  and  pleaded  to  the 
action  as  administrators  of  Allington;  and  a  trial  of  the  cause 
resulted  in  the  judgment  now  the  subject  of  controversy.  The 
presumption  from  that  record  is,  that  the  plaintiffs  in  error  ob- 
tained letters  of  administration  on  the  estate  of  Allington  in 
Ohio.  To  repel  this  presumption,  the  second  plea  alleges, 
that  they  were  appointed  administrators  in  this  state,  and  that 
administration  was  never  granted  them  elsewhere.  This  pre- 
sents the  question,  whether  a  judgment  recovered  in  another 
state,  against  an  administrator  appointed  in  this  state,  can  be 
here  enforced  against  the  estate.  A  grant  of  administration  in 
one  country,  does  not  confer  on  an  administrator  any  title  to 
the  property  of  the  intestate,  situated  in  another  country.  He 
has  no  authority  over,  nor  is  he  responsible  for  any  effects  of 
the  estate,  that  may  be  beyond  the  jurisdiction.  In  administer- 
ing the  estate,  he  acts  only  in  reference  to  the  effects  within  the 
jurisdiction,  and  the  debts  that  may  there  be  presented  against 
the  estate.  In  his  official  capacity,  he  can  neither  sue  nor  be 
sued,  out  of  the  country  from  which  he  derives  his  authority,  and 
to  which  he  is  alone  amenable.  If  he  wishes  to  reach  property^ 
or  collect  debts  belonging  to  the  estate  in  a  foreign  country,  he 
must  there  obtain  letters  of  administration,  and  give  such  se* 
curity,  and  become  subject  to  such  regulations,  as  its  laws  may 
prescribe.  So,  if  a  creditor  wishes  to  bring  a  suit  in  order 
to  satisfy  his  debt  out  of  property  in  another  jurisdiction,  ad- 
ministration must  there  be  first  obtained:  See  Story's  Con.  L., 
sec.  513,  and  the  numerous  authorities  there  cited.  There  are 
a  few  cases  in  this  country,  to  the  effect  that  a  foreign  executor 
may  be  sued  in  another  jurisdiction,  and  be  there  made  liable 
to  the  extent  of  the  .assets  he  may  have  with  him;  but  the  cases 
go  no  further  than  to  sustain  the  action  for  the  purpose  of  sub- 
jecting such  assets  to  the  payment  of  the  particular  debt:  Oamp^ 
hell  V.  Ibusey,  7  Cow.  64;  Swearingen*B  Eafra  v.  Pendleton's  Eae'ra, 
4  Serg.  &  B.  389;  Evans  v.  Taiem,  9  Id.  252  [11  Am.  Dec.  717]; 
Bryan  v.  McGee,  2  Wash.  C.  C.  337. 

It  may  be  doubted  whether  these  decisions  can  be  supported 
on  principle  or  authority;  but,  conceding  their  correctness,  they 
have  no  direct  bearing  on  this  case.  The  attempt  here  is  to 
enforce  against  an  estate  a  judgment,  rendered  in  Ohio,  against 
administrators  appointed  in  this  state.    It  is  clear  that  the  state 
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of  Ohio  could  not  rigbtfully  extend  her  jurisdiction  over  the 
plaintiffs  in  error,  in  their  official  character,  while  within  her 
limits,  further  than  to  compel  them  to  account  for  such  assets 
as  they  might  there  have.  The  plaintiffs  in  error  derived  their 
authority  from  this  state,  and  they  are  to  be  made  responsible 
here  only  for  their  acts.  That  state  may  grant  letters  of  admin- 
istxation  on  the  estate,  and  in  that  way  have  the  effects  found 
within  her  territoiy  administered;  but  she  can  not  by  proceed- 
ings in  her  own  courts  reach  the  assets  in  this  state,  or  establish 
claims  against  the  estate  that  will  here  be  enforced.  The  debts 
against  the  estate  are  to  be  adjusted,  and  the  effects  belonging 
to  it  distributed,  according  to  our  own  laws. 

But  it  is  insisted  that  the  plaintiffs  in  error,  by  entering  their 
appearance  to  the  action  in  Ohio,  submitted  themselves  to  the 
jurisdiction  of  the  court,  and  can  not  now  question  its  authority 
to  pronounce  the  judgment.  This  position  would  be  correct  if 
the  proceedings  there  had  been  against  them  personally;  but  as 
respects  them  in  their  representative  capacity,  we  think  the  effect 
is  otherwise.  The  giant  of  administxation  in  this  state  gave 
them  no  control  over  the  estate  in  Ohio.  It  did  not  confer  on 
them  any  authority  to  appear  and  defend  the  action — any  power 
to  go  into  another  jurisdiction,  and  there  permit  claims  to  be 
adjudicated  against  the  estate.  Their  authority  is  limited,  and 
when  they  exceed  it,  their  acts  will  not  bind  the  estate.  The 
appearance  being  wholly  unauthorized  by  our  laws,  the  judg- 
ment that  resulted  from  it  is  not  binding  on  the  estate.  If 
binding  here,  for  any  purpose,  it  is  against  the  plaintiffs  in  error 
personally.  If  the  judgment  had  been  obtained  against  an 
administrator,  duly  appointed  in  Ohio,  the  record  would  not  be 
evidence  of  indebtedness,  in  an  action  against  the  administra- 
tors, in  this  state.  ' '  Where  administrations  are  granted  to  differ- 
ent persons  in  different  states,  they  are  so  far  regarded  as  inde- 
pendent of  each  other,  that  a  judgment  obtained  against  one 
will  furnish  no  right  of  action  against  the  other,  to  affect  assets 
received  by  the  latter,  in  virtue  of  his  own  administxation;  for, 
in  contemplation  of  law,  there  is  no  privity  between  him  and 
the  other  administrator:"  Story's  Con.  L.,  sec.  622. 

We  are  of  the  opinion  that  the  judgment,  if  the  allegations 
of  the  plea  are  true,  can  not  be  here  enforced  against  the  estate. 
It  is  not  such  an  adjudication  as  will  bind  the  estate.  The  de- 
mand against  the  intestate  has  not  been  adjusted  in  pursuance 
of  our  laws,  but  in  defiance  of  them.  If  the  creditor  wishes  to 
secure  any  share  of  the  assets  in  this  state,  he  must  sue  on  his 
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original  cause  of  action.  This  conclusion  is  not  in  conflict  with 
the  case  of  Davis  v.  Gonnelly'a  Eafrs,  4  B.  Mon.  136.  That  was 
an  action  brought  in  Kentucky,  against  executors  appointed  in 
that  state,  on  a  judgment  obtained  against  them  in  Ohio.  The 
executors  pleaded  that  they  had  never  administered  in  Ohio; 
and  the  plaintiff  replied  that  the  defendants,  acting  as  executors 
and  professing  to  be  such,  entered  their  appearance  in  the  orig- 
inal action,  and  thereby  became  executors  de  son  tort,  and  axe 
estopped  to  deny  that  they  were  executors  in  Ohio.  The  court 
sustained  the  replication,  and  decided  that  the  defendants  were 
chargeable,  as  executors  in  their  own  wrong.  In  this  case,  the 
plaintiffs  in  error  are  not  sued  as  executors  de  son  tort;  but  the 
object  of  the  suit  is  to  enforce  the  judgment  against  the  estate, 
and  satisfy  it  out  of  the  assets. 

The  second  plea  also  alleges,  that  the  demand  sought  to  be 
recovered,  was  not  exhibited  within  two  years  after  the  grant  of 
letters  of  administration.  The  statute  provides  that  ''all  de- 
mands not  exhibited  within  two  years  as  aforesaid,  shall  be  for- 
ever barred,  unless  such  creditor  shall  find  other  estate  of  the 
deceased,  not  inventoried  or  accounted  for  by  the  executor  or 
administrator;  in  which  case  his  claim  shall  be  paid  pro  raia, 
out  of  such  subsequently  discovered  estate;  saving,  however,  to 
femes  covert^  infants,  persons  of  imsound  mind,  or  imprisoned, 
or  beyond  the  seas,  the  term  of  two  years  after  their  respective 
disabilities  be  removed,  to  exhibit  their  claims:''  B.  S.,  c.  309, 
sec.  115.  If  a  demand  against  an  estate  is  not  exhibited  within 
the  time  limited  by  this  provision,  the  creditor  is  excluded  from 
any  participation  in  the  assets  already  received  by  the  adminis- 
trator, and  he  must  satisfy  his  debt  out  of  subsequently  dis* 
covered  estate.  The  plea,  therefore,  required  an  answer  from 
the  plaintiff.  If  he  exhibited  his  claim  within  two  years  after 
administration  was  granted,  or  if  laboring  imder  one  of  the 
disabilities  named  in  the  statute,  he  exhibited  it  within  two 
years  after  the  same  was  removed,  it  should  have  been  specially 
replied.  If  barred,  however,  by  the  statute,  from  receiving  any 
share  of  the  estate  already  inventoried  or  accounted  for,  he 
would  still,  on  proof  of  his  debt,  be  entitled  to  a  judgment  for 
the  amount  due,  to  be  satisfied  out  of  future  assets:  Thorn  v. 
Wcdson,  6  Gilm.  26.  The  circuit  court  erred  in  sustaining  a 
demurrer  to  the  second  plea.  The  plea  was,  perhaps,  obnox- 
ious to  a  special  demurrer,  as  presenting  two  distinct  defenses 
to  the  action.    But  no  such  objection  was  taken. 

The  demurrer  was  properly  sustained  to  the.  other  pleas. 
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Under  our  stataiey  they  present  no  defense  to  the  action.  At 
common  law,  the  failure  of  an  administrator  to  plead  a  want  of 
assets,  or  that  he  had  fully  administered,  operated  as  an  admis- 
sion on  his  part  that  he  had  assets  sufficient  to  satisfy  the 
demand;  and  he  was  afterwards  estopped  from  asserting  that  he 
had  no  assets,  or  that  he  had  fully  administered.  Hence  the 
necessity  of  this  class  of  pleas.  The  case  is  different  under  our 
statute.  It  provides  ''that  no  executor  or  administrator^  or 
security  for  an  executor  or  administrator,  shall  be  chaigeable 
beyond  the  assets  of  the  testator  or  intestate,  by  reason  of  any 
omission  or  mistake  in  pleading,  or  &lse  pleading  of  such  exe- 
cutor or  administrator:"  B.  S.,  c.  109,  sec.  77.  A  judgment 
against  an  administrator  only  establishes  a  debt  against  the 
estate,  to  be  paid  in  the  due  course  of  administration.  The 
creditor  is  not  entitled  to  execution  on  his  judgment,  either 
against  the  administrator  or  the  properly  of  the  intestate:  Welch 
y.WaUaee,  8  Gilm.  490.  This  change  of  the  common  law  dis- 
penses with  the  plea  of  plene  adminisiravU,  and  renders  it 
wholly  unnecessary.  It  is,  in  fact,  no  defense  to  an  action 
against  an  administrator.  A  creditor  has  the  right  to  bring  his 
suit,  at  any  time  within  one  year  after  the  administrator  has 
settled  his  accounts  with  the  court  of  probate,  and  recoyer  judg- 
ment, to  be  satisfied  out  of  assets  thereafter  to  be  discovered : 
R.  S.,  c.  109,  sees.  102, 115;  Thorn  v.  TToteon,  5  Gilm.  26. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  tho 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 

TuBNBULL,  J.,  did  not  sit  in  this  case. 


Power  a»d  LxABnirr  or  AnHmiSTBATOB  to  Bus  or  bb  Suxd  Oursma 
State:  See  Davis  v.  Smith,  48  Am.  Deo.  279,  and  cases  and  notes  in  this 
series  referred  to  in  the  note  thereto. 

Judgment  against  Administrators,  Errscr  of:  See  PlaU  v.  Bobing,  I 
Am.  Dec.  110;  Lenoir  v.  Winn,  6  Id.  507;  CfrijfUh  v.  Chew,  11  Id.  656;  Euiaff 
Handley,  14  Id.  140;  OUea  v.  PraU,  26  Id.  170;  Stoiggart  v.  Hairber,  39  Id. 
418;  Davis  v.  Smith,  48  Id.  279. 

Omission  or  Administrator  to  Plead  "No  Assets,"  or  Plene  Adminis* 
travit:  See  Davis  y.  Smith,  48  Am.  Dec  279,  and  cases  collected  in  the  note. 
That  a  plea  of  plene  administravU  is  not  good  nnder  statutes  like  that  of  Illi- 
nois referred  to  in  the  foregoing  opinion  is  held,  approving  the  principal  case, 
in  Covington  v.  Bumes,  I  Dill.  18. 

Failure  to  Present  Claim  against  Decedent's  Estate  within  the  two 
years  prescribed  by  statute  bars  it  as  respects  the  estate  already  inventoried^ 
Bowan  v.  Kirkpatrick,  14  111.  9;  Sloo  v.  Pool,  15  Id.  49;  SUllman  v.  Young,  16 
Id.  327.    But  it  is  not  an  absolute  bar.    The  claim  remains  payable  out  of 
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Mtate  BubsequenUy  discovered  or  inventoried:  8loo  v.  Pool,  15  Id.  40;  Pea- 
cock  V.  Haven,  22  Id.  25;  BoaerUhal  v.  MeOee,  41  Id.  376.  The  jadgment  for 
the  debt  in  such  a  case  should  be  specifio  and  not  general,  directing  tba 
amount  due  to  be  paid  out  of  such  future  assets:  RuueU  v.  Hubbard^  69  Id. 
830.    In  fdl  these  esses  Judy  v.  Kdley  is  cited  with  approvaL 


Choteau  v.  Jones. 

[11  iLLOrosi,  900.] 

DiiBOBipnoK  IN  Deed  mat  be  Made  Cshtaik  bt  Befxrxncss  by  which 
the  lands  can  be  ascertained  and  distinguished,  as  where  the  land  is  de- 
scribed as  '*  two  entire  sections  of  land  lying  and  situate  in  the  Marine 
settlement  snd  state  of  Illinois,  and  patented**  to  the  grantor,  it  not  sip- 
pearing  that  there  are  more  than  two  sections  answering  the  description* 

VOLUin'ABT  CONVETANCE,  THOUGH  VaLID  BETWEEN  THE  PARTIES,  is  VOid  aS 

against  existing  creditors  of  the  grantor. 
BuBnr  IS  ''Cseditob**  of  PRiNCfiPAL  Who  mat  Impeaoh  Volxtntabt  Cos- 

VETANCE  by  the  latter,  where  he  is  bound  as  surety  at  the  date  of  the 

conveyance,  though  he  did  not  pay  until  afterwards. 
Administrator  can  not  Impeach  Voluntabt  Convetance  by  his  grantor, 

for  the  benefit  of  creditors,  as  he  has  no  jurisdiction  over  lands  of  which 

the  intestate  did  not  "  die  seised.*' 

CEBTmCATB    OF   ACKNOWLEDGMENT  TO    DeED  MaDE  WITHOUT  THE   StATE 

for  lands  within  the  state  can  not  be  taken  by  a  notary  under  the  statnlto 
of  Illinois,  and  must  show  that  the  deed  was  "  proved**  by  the  oaths  of 
the  subscribing  witnesses,  and  not  merely  that  they  "acknowledged** 
that  the  grantor  executed  it  in  their  presence. 

Bacx)RDiNG  OF  Deed  not  Acknowledged  as  required  by  law,  to  entitle  it  to 
record,  is  no  notice  of  the  existence  of  such  deed. 

Administrator*s  Sale  of  Land  Voluntarilt  Conteted  bt  Intestatb'e 
Unrecorded  Deed,  or  by  a  deed  recorded  but  not  acknowledged  so  as 
to  entitle  it  to  record,  to  the  sons  of  the  ^testate,  passes  a  good  title,  in 
equity,  to  a  bona  fidt  purchaser  without  notice,  as  against  the  voluntary 
grantee.  Such  purchaser  succeeds  to  all  the  rights  of  the  creditors  de- 
frauded by  such  a  voluntary  conveyance. 

FuBOHASE  AT  Tax  Sale  bt  Part  Owner  Who  is  Liable  for  the.  Tax  does 
not  strengthen  his  title. 

Bona  Fide  Purchaser  from  Fraudulent  Grantor  or  Grantee,  with- 
out notice  of  the  fraud,  paying  value  for  the  land,  takes  it  discharged  of 
the  fraud. 

Bona  Fide  Purchaser  from  Grantee  in  Voluntart  Ck)NyETANCE,  mak- 
ing his  purchase  thirteen  years  after  the  conveyance,  and  putting  his 
deed  on  record  without  any  notice,  actual  or  constructive,  of  any  im- 
peachment of  such  voluntary  conveyance,  will  be  protected. 

Administrator's  Deed  not  Recorded  in  the  Countt  where  the  land  lies» 
the  application  and  order  of  sale  having  been  made  in  another  county^ 
must  yield  to  the  title  of  a  bona  fide  purchaser  from  a  voluntazy  grantee 
of  the  intestate,  whose  deed  is  first  on  record. 

Administrator's  Deef  ts  within  the  Recording  Acts. 
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Bill  to  set  aside  a  conveyance  of  certain  lands  by  one  John 
Rice  Jones  to  Lis  sons  William  P.  and  George  W.  Jones.  It 
appeared  from  the  bill,  answers,  and  proofs,  that  the  deed  was 
made  Jannary  31, 1824,  in  Missouri,  for  the  expressed  consid- 
eration of  love  and  affection  and  one  dollar,  and  described  the 
premises  as  *'  two  entire  sections  of  land  lying  and  situate  in 
the  Marine  settlement  and  state  of  Illinois,"  which,  with  certain 
other  fractions  of  sections  conveyed,  were  stated  to  be  ''  all  sit- 
uated in  the  state  of  Illinois  and  patented  to  the  said  John  Bice 
Jones."  The  acknowledgment  of  the  deed  was  taken  before  a 
notary  public,  who  certified,  among  other  things,  that  the  sub- 
scribing witnesses  appeared  before  him  and  '*  severally  acknowl- 
edged "  that  the  grantor  signed  the  deed  in  their  presence,  and 
acknowledged  it  to  be  his  act  and  deed.  John  Bice  Jones  died 
intestate  in  Illinois  February  1, 1824.  At  the  time  of  the  exe- 
cution of  the  above-mentioned  deed  he  was  administrator  of  the 
estate  of  one  Brady  in  Missouri,  and  Pierre  Choteau,  the  plaint- 
iff, was  surety  on  his  bond,  executed  November  10, 1821.  In 
1825  a  suit  was  brought  on  this  bond  for  breach  of  its  conditions 
by  the  said  John  Bice  Jones,  and  judgment  recovered  therein 
again  the  plaintiff  Choteau,  who  was  compelled  to  pay  the 
amount.  George  W.  Jones  was  appointed  administrator  of 
John  Bice  Jones  in  Illinois,  and  the  plaintiff,  in  1830,  brought 
suit  and  recovered  judgment  against  him  as  such  administrator, 
for  the  sum  previously  recovered  and  collected  of  him  as  surety 
on  the  administration  bond  of  John  Bice  Jones.  The  letters 
testamentary  of  George  W.  Jones  were  revoked  in  1832,  and  in 
1834  one  Clendinnin,  the  public  administrator  of  Bandolph 
county,  was  appointed  administrator  of  John  Bice  Jones.  The 
personal  estate  being  insufficient  to  pay  debts,  including  the 
amount  due  the  plaintiff,  the  administrator,  in  1835,  applied  to 
the  circuit  court  and  obtained  an  order  of  sale,  and  thereafter 
sold  the  two  sections  of  land  now  in  question,  situate  in  Madi- 
son county,  the  plaintiff  and  another  (whose  interest  the  plaint- 
iff afterwards  purchased)  becoming  the  purchasers  and  receiving 
the  administrator's  deeds  therefor.  The  bill  charged  that  the 
conveyance  now  sought  to  be  set  aside  was  made  to  defraud 
creditors,  and  also  charged  the  defendants  with  notice  of  the 
fraudulent  intent  and  of  all  the  facts  above  stated.  It  appeared 
that  William  P.  Jones  died  intestate  in  1834.  It  also  appeared 
that  in  1838  the  defendant  George  W.  Jones  permitted  the  land 
to  be  sold  for  taxes,  and  purchased  the  same  at  the  tax  sale  and 
took  a  deed  thereof.    The  defendant  Jones  had  conveyed  por-i 
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tions  of  the  premises  to  others  of  the  defendants  for  Talae. 
Other  facts  appear  from  the  opinion.  The  bill  was  dismissed  at 
the  hearing,  and  the  plaintiff  appealed. 

David  J.  Baker,  for  the  appellant. 

William  Martin  and  Seth  T.  Sawyer,  for  the  appellees. 

By  Court,  Tbeat,  C.  J.  We  are  not  prepared  to  decide  thai 
the  deed  from  John  Bice  Jones  to  George  W.  Jones  and  Will* 
iam  P.  Jones,  was  yoid,  as  respects  the  premises  in  qneBtion« 
because  of  uncertainty  in  the  description.  There  are  references 
in  the  deed  by  which  the  lands  can  be  ascertained  and  dis- 
tinguished. It  is  stated  in  the  conclusion  of  the  description 
that  the  lands  are  ''  all  situated  in  the  state  of  Illinois,  and 
patented  to  the  said  John  Bice  Jones.''  These  words  must  be 
understood  as  applying  to  all  the  lands  intended  to  be  conveyed. 
If  so,  the  description,  imconnected  with  the  other  lands  included 
in  the  deed,  reads,  "  two  entire  sections  of  land,  lying  and  situ- 
ate in  the  Marine  settlement,  and  state  of  Illinois,  and  patented 
to  the  said  John  Bice  Jones."  This  description  points  directly 
to  the  evidence  by  which  the  two  sections  can  be  located.  It  is 
not  pretended  but  that  the  Marine  settlement  was  a  locality 
well  known  when  the  deed  was  executed,  and  that  the  lands  in 
dispute  were  situated  within  its  limits.  By  an  examination  of 
tlie  proper  records,  it  could  be  ascertained  what  lands  in  that 
settlement  were  patented  to  the  grantor.  If  but  two  entire  sec- 
tions were  there  entered  by  him,  the  precise  locality  and  descrip- 
tion of  the  lands  designed  to  be  granted  would  be  rendered 
definite  and  certain.  If  no  lands  were  entered  by  him  in  the 
settlement,  or,  if  any,  more  than  two  full  sections,  it  might  be 
that  the  grant,  as  to  the  two  sections  of  land,  would  be  void, 
because  no  locality  could  be  given  them  consistent  with  the 
description  and  references  contained  in  the  deed.  There  is  no 
allegation  in  the  bill  that  these  particular  sections  were  not 
patented  to  the  grantor,  nor  any  allegation  denying  an  inten- 
tion on  his  part  to  convey  them.  On  the  contrary,  the  bill  dis- 
tinctly states  that  they  were  patented  to  him.  The  complainant 
makes  no  case  requiring  the  defendants  to  prove  that  these 
sections  were  designed  to  be  embraced  by  the  grant.  The  deed 
must  be  considered  as  including  the  lands  in  controversy. 

But  the  deed,  as  clearly  appears  on  its  face,  was  a  voluntary 
conveyance.  Although  valid  between  the  parties,  it  was  fraud- 
ulent and  void  as  against  pre-existing  creditors  of  the  grantor. 
Pierre  Choteau  was  such  a  creditor,  within  the  true  intent  and 
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meaning  of  the  statnte.  The  liability  which  resnlted  in  the 
judgment  against  him,  as  the  security  of  the  grantor,  was  in- 
curred seyeral  years  before  the  execution  of  the  deed.  The 
relation  of  debtor  and  creditor  between  principal  and  surety,  so 
as  to  entitle  the  latter  to  avoid  a  voluntary  conveyance  made  by 
the  former,  commences  at  the  date  of  the  obligation  by  which 
the  surety  becomes  bound,  and  not  from  the  time  he  makes 
payment:  Howe  v.  Ward,  4  Greenl.  195;  Thompson  v.  Thomp- 
9on,  19  Me.  244  [36  Am.  Dec.  751];  Carlisle  v.  Eich,  8  N.  H.  44. 
The  surety  had  an  undoubted  right,  on  recovering  a  judgment 
against  the  administrator,  which  the  personal  estate  to  be  found 
in  this  state  was  insufficient  to  pay,  to  proceed  in'  equity  to  set 
aside  the  conveyance,  and  subject  the  lands  to  the  payment  of 
the  judgment:  McDowell  v.  Cochran,  11  HI.  81. 

It  is  contended  that  an  administrator  may,  for  the  benefit  of 
creditors,  impeach  a  voluntary  conveyance  made  by  his  intes- 
tate.    We  are  satisfied  that  this  position  can  not  be  sustained. 
An  administrator  is  authorized  by  statute,  after  he  has  exhausted 
the  personal  estate  in  the  payment  of  debts,  to  apply  to  the  cir- 
cuit court,  and  obtain  leave  to  sell  so  much  of  the  real  estate  of 
which  the  intestate  "  died  seised,"  as  will  be  sufficient  to  dis- 
charge the  residue  of  the  debts.    John  Bice  Jones  did  not  die 
seised  of  the  premises  in  question.    The  title  had  forever  passed 
out  of  him.    The  deed  was  binding  upon  all  the  world  but 
creditors,  and  subsequent  bona  fide  purchasers.     They  alone 
could  defeat  the  estate  of  the  grantees.    The  deed  was  good 
against  the  heirs  and  personal  representatives  of  the  grantor. 
The  former  could  take  no  greater  estate  than  their  ancestor 
had;  the  latter  could  assert  no  greater  right  than  his  intestate 
might  have  done.     An  administrator  is  not  the  agent  or  trustee 
of  creditors,  for  the  purpose  of  avoiding  a  fraudulent  convey- 
ance.    He  is  the  representative  of  the  intestate,  and  succeeds 
to  his  rights  and  interests.    He  stands  in  his  place,  and  is 
bound  by  his  acts.    Whatever  was  binding  on  the  intestate  is 
binding  on  his  administrator.     He  is  clothed  with  no  greater 
power  than  the  intestate  possessed.    He  can  no  more  call  in 
question  a  voluntary  deed  than  could  the  intestate  himself.    His 
powers,  in  the  absence  of  statutory  regulation,  are  confined  to 
the  personal  estate.    His  authority  to  sell  real  estate  is  derived 
from  statute,  and  that  restricts  him   to  real  estate  of  which 
the  intestate  was  seised  at  the  time  of  his  death;  in  other 
words,  to  such  real  estate  as  the  intestate,  while  in  life,  had  the 
tight  to  alien  and  convey.    The  following  cases  are  direct  to  the 
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point,  that  an  administrator  can  not  take  adTantage  of  a  fraada- 
lent  conveyance  made  by  his  intestate:  Hawea  t.  Loader,  Yelv. 
196;  Osborne  t.  Xbaa,  7  Jolins.  161  [5  Am.  Dec.  262];  Dorsey  v. 
Smithaoriy  6  Harr.  &  J.  61;  LaesHer  v.  Cole,  8  Humph.  621;  C7om* 
monweaUh  v.  Bichardson,  8  B.  Hon.  81;  Peadee  v.  Barney,  1  D. 
Chip.  331;  Bank  y.  Burhe,  4  Blackf.  141.  The  decisions  in 
Massachusetts,  to  the  effect  that  an  administrator  may,  as  trus* 
tee  of  creditors,  obtain  license  to  sell  real  estate  fraudulently 
conyeyed  by  his  intestate,  are  founded  on  a  statute  expressly 
declaring  that  real  estate,  thus  conveyed,  shall  be  liable  for  the 
payment  of  the  debts  of  the  grantor,  and  may  be  recovered  and 
applied  in  the  same  manner  as  the  lands  of  which  he  died  seised, 
in  case  the  personal  estate  is  not  sufficient  to  discharge  the 
debts:  See  the  statutes  of  Massachusetts  for  1805,  c.  90,  sec.  6; 
and  Martin  v.  Boot,  17  Mass.  222.  The  cases  of  Babcock  v. 
Booth,  2  Hill  (N.  ¥.),  181  [38  Am.  Dec.  578],  and  BrawneU  v. 
Curtis,  10  Paige,  210,  are  iJso  founded  on  special  provisions  of 
statute.  These  decisions  all  show  that,  independent  of  the  pecu- 
liar statutes  on  which  they  are  based,  an  administrator  possesses 
no  power  to  avoid  the  voluntary  deed  of  his  intestate.  The 
courts  in  Connecticut  decide  that  an  administrator  has  the  power 
but  the  weight  of  authority  is  decidedly  the  other  way. 

But  these  general  remarks,  respecting  the  powers  of  an  ad« 
ministrator,  must  be  understood  as  applicable  to  the  case  of  a 
direct  proceeding  or  attempt  on  his  part  to  set  aside  a  fraudu- 
lent conveyance,  and  not  to  cases  where  creditors  and  pur- 
chasers have  a  right  to  conclude  that  the  intestate  died  seised 
of  the  premises,  which  the  administrator  has  been  licensed  to 
sell.  In  this  case,  it  does  not  follow  that  the  purchasers  at  the 
sale  by  the  administrator,  acquired  no  title  as  against  the 
grantees  of  John  Bice  Jones.  This  is  not  a  contest  between  the 
administrator  and  those  grantees,  in  which  the  former  is  at- 
tempting to  avoid  the  voluntary  conveyance,  and  subject  the 
lands  to  the  payment  of  the  debts  of  the  grantor.  The  deed 
was  not  so  acknowledged  or  proved  as  to  be  entitled  to  be 
recorded.  By  the  act  of  the  nineteenth  of  February,  1819,  con- 
veyances executed  in  another  state,  of  lands  situated  in  this 
state,  were  required  to  be  acknowledged  by  the  grantor,  or 
proved  by  one  of  the  subscribing  witnesses,  before  a  judge  of  a 
superior  court,  a  mayor,  or  chief  magistrate  of  a  city,  or  clerk 
of  a  county  court,  and  certified  under  the  common  seal  of  the 
city  or  county,  and  recorded  within  twelve  months  after  the 
execution  thereof.    The  act  of  the  thirtieth  of  December,  1822, 
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aathorized  conveyances  made  in  another  state,  and  acknowl- 
edged or  proved  in  conformity  to  the  laws  of  such  state,  to  be 
admitted  to  record  in  this  state.  This  deed  was  not  acknowl* 
edged  or  proved  according  to  the  provisions  of  the  law  of  1819. 
That  act  conferred  no  authority  on  a  notaiy  public  to  take  and 
certify  the  acknowledgment  or  proof.  But  if  the  notary  had 
the  authority,  his  certificate  was  clearly  defective.  He  did  not 
certify  that  the  execution  of  the  deed  was  proved  by  the  oaths  of 
the  subscribing  witnesses;  but  merely  stated  that  the  subscrib- 
ing witnesses  appeared  before  him,  and  acknowledged  that  the 
grantor  executed  the  deed  in  their  presence.  Nor  is  there  any 
evidence  in  the  case  to  show  that  the  execution  of  the  deed  was 
proved  in  pursuance  of  the  laws  of  Missouri,  so  as  to  entitle  it 
to  be  recorded  under  the  act  of  1822. 

The  deed,  then,  was  not  properly  admitted  to  record.  The 
registration  of  an  unacknowledged  deed  gives  it  no  additional 
validity  or  effect.  It  is  not  even  implied  notice  of  the  existence 
of  the  deed.  The  grantees,  therefore,  failed  to  comply  with  the 
requisitions  of  the  registry  laws,  so  as  to  give  the  administrator, 
creditors,  and  purchasers  notice  of  the  giant  to  them.  The 
personal  estate  of  the  grantor  was  not  sufficient  to  discharge 
the  claims  established  against  the  administrator;  and  the  title 
papers  of  the  intestate  and  the  public  record  showed  that  he 
died  seised  of  the  lands  in  question.  In  this  state  of  case,  the 
administrator  made  application  to  the  circuit  court  for  an  order 
to  sell  the  premises.  The  grantees  were  heirs  of  the  intestate, 
and,  as  such,  had  notice  of  and  were  parties  to  the  proceeding. 
They  failed  to  appear  and  disclose  or  assert  any  claim  to  the 
lands.  Creditors  and  purchasers  had  the  right  to  conclude, 
and  to  act  on  the  conclusion,  that  the  lands  belonged  to  John 
Bice  Jones  at  the  time  of  his  death;  and  that  George  W.  Jones 
and  William  P.  Jones  had  no  other  interest  therein  than  as 
heirs  at  law  of  their  father.  Under  all  of  these  circumstances,  it 
would  be  grossly  inequitable  to  allow  them  now  to  set  up  the 
voluntaiy  deed  against  purchasers,  who  paid  a  full  considera- 
tion for  the  lands,  without  any  notice,  actual  or  constructive, 
of  the  prior  grant.  If  the  complainant  had  purchased  the 
premises  from  the  grantor,  for  a  valuable  consideration,  and 
without  notice  of  the  voluntary  grant;  or,  if  subsequent  to  the 
death  of  the  grantor,  he  had,  in  like  manner,  purchased  from 
his  heirs,  there  could  not  be  a  question  but  he  would  hold  the 
lands  as  against  the  voluntary  grantees.  And  this  case,  in 
principle,  is  not  distinguishable  from  those.     The  sale  is  not  sus- 
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tained  on  the  ground  that  an  administrator  may  avoid  a  fraudu- 
lent grant,  but  for  the  protection  of  honest  creditors  and  bona 
fide  purchasers.  Their  rights  ought  to  be  regarded  as  more 
sacred  than  those  of  grantees  who  paid  nothing  for  the  lands, 
and  who  failed  to  register  their  title  until  purchasers  had  paid 
the  consideration  money,  and  the  judgment  of  the  creditor  had 
been  satisfied.  The  purchasers  at  the  sale  of  the  administrator 
succeeded  to  all  the  rights  of  the  creditor,  in  fraud  of  whom  the 
conveyance  was  made;  and  they  are  entitled  to  the  benefit  of 
the  statute  of  frauds  equally  as  the  creditor  himself:  HUdreth  v. 
Sands,  2  Johns.  Ch.  36;  Ridgeway  v.  Underwood^  4  Wash.  C.  C. 
129;  Sands  v.  HUdreth ,  14  Johns.  493. 

The  purchase  of  a  portion  of  the  land  by  George  W.  Jones, 
at  a  sale  for  taxes,  did  not  strengthen  his  title.  That  purchase 
was  made  prior  to  the  sale  by  the  administrator.  He  was  then 
one  of  the  owners  of  the  land,  and,  as  such,  bound  to  pay  the 
taxes  assessed  upon  it.  The  purchase  was  but  a  mode  of  pay- 
ing the  taxes  legally  chargeable  against  him.  He  admits  in  his 
answer  that  he  suffered  the  land  to  be  sold,  and  bid  it  in  for  the 
purpose  of  defeating  an  older  tax  title,  and  not  with  a  view  of 
acquiring  any  new  title.  A  purchaser  at  a  tax  sale  of  land,  in 
which  he  has  an  interest  as  heir,  acquires  no  additional  title: 
PixUt  V.  St,  Clair's  Heirs,  6  Ohio,  227.  A  party  who  claims  title 
to  land  which  is  listed  for  taxation  in  his  name,  acquires  no 
greater  interest  by  permitting  it  to  be  sold  for  taxes  and  pur- 
chasing it  himself:  Douglas  v.  Dangerfield,  10  Id.  152. 

In  our  opinion,  the  complainant  has  a  clear  right  to  the  relief 
claimed,  as  against  the  grantees  of  John  Bice  Jones.  But 
omitting  to  put  on  record  in  due  time  the  conveyance  from  the 
administrator,  he  can  not  assert  title  against  the  grantees  of 
George  W.  Jones,  to  the  extent  of  the  interest  he  apparently 
had  in  the  lands.  It  is  now  the  settled  doctrine  in  this  country, 
that  a  bona  fide  purchaser,  for  a  valuable  consideration,  and 
without  notice,  either  from  a  fraudulent  grantor  or  grantee, 
shall  be  protected.  He  takes  the  estate  discharged  of  the  fraud 
that  j^reviously  infected  the  title:  4  Kent's  Com.  464;  Beany, 
Smith,  2  Mason,  252;  Anderson  v.  Roberts,  18  Johns%  515  [9  Am. 
Dec.  235];  Oriental  Bank  v.  Hajshins,  3  Mete.  332  [37  Am.  Deo* 
140].  The  act  of  the  twenty-first  of  July,  1837,  provided  that 
deeds,  recorded  in  the  proper  county,  should  be  deemed  and 
taken  to  be  notice  to  subsequent  purchasers  and  creditors, 
whether  the  same  were  acknowledged  or  proved  according  to 
the  laws  of  the  state  or  not;  and  a  proviso  declared  the  pro- 
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vision  applicable  to  deeds  theretofore  admitted  to  record.  The 
registration  of  the  deed  from  John  Bice  Jones  became  operative 
for  the  purposes  of  notice  from  the  passage  of  that  act.  It  is 
not  questioned,  but  that  the  grantees  of  George  W.  Jones  were 
purchasers  for  valuable  consideration.  It  is  true,  the  deed  from 
John  Bice  Jones  appeared  on  its  face  to  be  a  voluntary  convey* 
anoe;  and  these  purchasers  were  chargeable  with  knowledge  of 
{he  law,  that  such  a  deed  might  be  avoided  by  pre-existing  cred- 
itors of  the  grantor,  or  subsequent  bona  fide  purchasers  from 
him.  But  all  of  them,  except  Anderson,  purchased  more  than 
thirteen  years  subsequent  to  the  execution  of  the  voluntary  deed» 
and  the  death  of  the  grantor,  and  several  years  after  the  sale 
and  conveyance  by  the  administrator,  pursuant  to  a  license 
granted  in  another  county;  and  Anderson  purchased  subsequent 
to  the  sale  of  the  administrator,  and  more  than  eleven  years 
after  the  execution  of  the  fraudulent  conveyance.  And  all  of 
their  purchases  were  made  and  their  conveyances  recorded  be-* 
fore  the  registry  of  the  administrator's  deeds.  They  had  a  clear 
right  to  conclude  from  this  length  of  time  and  the  state  of  the 
records,  that  there  were  no  antecedent  creditors  of  John  Bice 
Jones,  and  no  subsequent  purchasers  from  him  or  his  adminis- 
trator. They  can  not  be  charged  with  notice  of  the  application 
by  the  administrator  for  leave  to  sell  the  lands,  for  that  pro- 
ceeding was  had  in  another  county,  and  before  they  claimed  any 
interest  in  the  land.  The  conveyances  from  the  administrator 
should  have  been  recorded  in  Madison  county,  in  order  to  pro- 
tect the  purchasers  from  him  against  the  alienations  of  the  vol- 
untary grantees. 

The  act  of  the  eighteenth  of  January,  1833,  in  force  when  all 
of  the  conveyances  were  made  but  the  one  from  John  Bice  Jones, 
declared  that  "all  deeds  and  title  papers,  of  whatever  de- 
scription, for  lands  lying  in  this  state,  whether  owned  by  resi- 
dents or  non-residents,  shall  be  recorded  in  the  county  where 
the  lands  are  situated; "  and  ''  shall  take  effect  and  be  in  force 
from  and  after  the  time  of  filing  the  same  for  record,  as  to  all 
creditors  and  subsequent  purchasers,  without  notice,  and  all 
such  deeds  and  title  papers  shall  be  adjudged  void  as  to  all  such 
creditors  and  subsequent  j)urchasers  without  notice,  until  the 
same  shall  be  filed  for  record  in  the  county  where  the  said  lands 
may  lie."  Administrators'  deeds  would  seem  to  be  clearly  within 
tlie  letter  of  this  statute.  They  are  certainly  within  the  reason 
and  spirit  of  its  provisions.  An  order  may  be  obtained,  in  the 
county  where  administration  is  granted,  for  the  sale  of  the  lands 
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of  an  intestate,  situated  ia  any  part  of  the  state.  If  this  clasa 
of  conveyances  is  not  required  to  be  recorded,  a  purchaser  from 
heirs,  at  any  distance  of  time  after  the  death  of  the  intestate, 
has  no  security  that  his  title  may  not  be  defeated  by  the  produc- 
tion of  an  administrator's  deed,  founded  on  an  order  of  sale 
granted  in  a  remote  county.  In  the  county  where  the  order  of 
sale  is  made,  there  would  not  seem  to  be  the  same  necessity  for  the 
deed  to  be  registered;  and  the  record  of  the  proceedings  might, 
perhaps,  there  be  held  to  be  notice  to  a  purchaser.  Upon  this 
point,  however,  we  must  be  understood  as  expressing  no  opinion. 

As  to  this  branch  of  the  case,  it  is  a  contest  between  a  pur- 
chaser succeeding  to  the  rights  of  the  creditors  of  the  fraudu- 
lent grantor,  and  bona  fide  purchasers  from  the  fraudulent 
grantee.  They  are  all  equally  meritorious  and  innocent,  but 
the  law  in  such  case  wisely  favors  the  most  vigilant.  The  one 
who  first  places  his  title  on  record  must  prevail. 

George  W.  Jones,  by  virtue  of  the  voluntary  deed,  became 
seised  of  an  undivided  half  of  the  lands;  and,  on  the  death  of 
his  brother,  without  issue,  he  took,  as  one  of  his  heirs  at  law, 
one-seventh  part  of  the  other  moiety.  The  purchasers  from  liim 
are  therefore  entitled  to  hold  nine  fourteenths  of  the  lands  em* 
braced  in  their  deeds. 

The  result  of  our  opinion  is,  that  the  complainant  is  entitled 
to  a  decree  setting  aside  the  voluntaiy  deed  as  to  the  whole  of 
the  lands  not  aliened  by  George  W.  Jones,  and  as  to  five  four- 
teenths of  the  part  conveyed. 

The  decree  of  the  circuit  court  will  be  reversed,  and  a  deci*ee 
entered  in  this  court  conformable  to  this  opinion;  the  costs 
made  by  the  purchasers  from  George  W.  Jones  to  be  taxed 
against  them,  and  the  balance  to  be  divided  equally  between  the 
<;omplainant  and  said  Jones. 

Decree  reversed. 

Descriftion  in  Deed  Made  Certain  bt  Reference  to  other  deeds,  to 
notorious  facts,  or  the  like:  See  Melvin  v.  Proprietorn,  38  Am.  Dec.  384,  aod 
note;  Dow  ▼.  Jeioell,  45  Id.  371;  Harmon  v.  Jones,  Id.  296;  Stevens'  Es^rt 
V.  HollisUr,  46  Id.  154.  That  a  description  in  a  deed  may  be  made  certain 
by  extrinsic  evidence  is  held,  citing  the  principal  case,  in  Colcordr,  Alexander^ 
67  III.  583.  In  Russell  v.  Brown,  41  Id.  102,  it  was  held  that  a  conveyance 
of  a  certain  parcel  of  land  in  a  certain  section,  "being  the  same  premises 
that  were  conveyed"  to  the  grantor  by  a  deed  of  a  certain  date,  was  sufficient 
to  identify  the  land  within  the  rule  of  Choteau  v.  Jones. 

VoLU  START  Conveyance,  Validity  of:  See  High  Y.Nelms,  48  Am.  Deo. 
103;  nuc^r  v.  Abell,  Id.  406;  Martin  v.  Oliver,  49  Id.  717,  and  notes.  That 
B  bonajide  purchaser  without  notice  will  be  protected  against  such  a  couvey- 
ADce,  see  Freeman  y.  Eatman,  40  Id.  444,  and  note. 
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Frauditlxnt  OB  Voluntast  Convsyance  is  Good  between  the  Parties: 
CoUrame  v.  Oaitaey,  42  Am.  Dec.  168;  Babcock  v.  Booth,  38  Id.  578,  and  notes. 
So  held  also,  citing  the  principal  case,  in  Ward  v.Enders,  29  III  524;  Homer 
7.  Zimmerman,  45  Id.  22. 

SCJKSTT  BEFORE  LoSS  InOUBRED  CAN  NOT  AVOIO  FRAUDULENT  Ck>NVETANGB 

by  his  principal,  on  the  ground  that  he  fears  that  he  may  become  the  latter'a 
creditor  by  being  compelled  to  pay:  WiUiama  v.  Tipton,  42  Am.  Dec.  420. 
See,  as  to  a  surety's  right  to  set  aside  such  a  conveyance  after  payment,  Part- 
low  V.  Lane,  39  Id.  473.  That  one  who  is  at  the  time  of  a  fraudulent  con- 
veyance a  surety  for  the  grantor  therein,  and  who  afterwards  pays  the  debt 
for  which  he  is  surety,  is  an  existing  "creditor  "  who  may  impeach  the  con- 
veyance, is  held,  following  Choteau  v,  Jones,  in  HaXfield  v.  Mtrod,  82  HI.  113. 
The  case  is  cited  to  the  same  point  in  Bridgford  v.  RiddeU,  55  Id.  269,  but 
it  is  held  that  the  principle  does  not  apply  so  as  to  make  a  grantee  in  a  deed 
with  covenants  of  title  a  "creditor**  of  the  grantor,  with  respect  to  those 
covenants,  until  there  has  been  a  breach. 

Right  of  Administrator  of  Grantor  or  Vendor  to  Impeach  Fraudu* 
LENT  Ck>NYETANOE,  transfer,  or  assignment:  See  Swing  v.  Haaidley,  14  Am. 
Dec.  140,  and  note;  Sickman  v.  Lapeiley,  15  Id.  600,  note;  Martin  v.  MartiUf 
18  Id.  675;  Stewart  v.  Kearney,  31  Id.  482;  Babcock  v.  Booth,  38  Id.  578; 
CoUraiae  v.  Causey,  42  Id.  168,  and  notes  thereto.  That  an  administrator 
can  not  impeach  a  fraudulent  conveyance  of  his  intestate  is  held,  citing  the 
principal  case,  in  Alexander  v.  Fams,  13  111.  226.  Nor  can  he  sell  the  land 
•o  conveyed:  Beehe  v.  SauUer,  87  Id.  520.  The  intestate  does  not  "  die 
seised  "  of  such  land;  but  it  is  otherwise  where  there  is  a  mere  incumbrance 
on  the  land,  and  it  has  not  been  fraudulently  conveyed  away:  Le  Moyne  v. 
Qwmby,  70  Id.  405;  also  citing  Choteau  v.  Jonee» 

RsooRDiNO  OF  Unacknowledged  or  Defectivslt  Acknowledged  Deed 
OR  Mortgage:  See  Heister  v.  Fortner,  4  Am.  Dec  417;  James  v.  Morey,  14 
Id.  475;  8hau)  v.  Poor,  17  Id.  347;  Budd  v.  Brooke,  43  Id.  321;  Main  v. 
Alexander,  47  Id.  732,  and  notes.  The  principal  case  is  cited  on  this  point 
in  Reed  v.  Kemp,  16  HI.  451. 

Purchase  at  Tax  Sale  bt  One  Claiming  Title,  and  Who  is  Bouni^ 
TO  Pat  the  Tax,  does  not  strengthen  his  title:  See  the  note  to  Blake  v.. 
Howe,  15  Am.  Dec.  684.  See  also  Willard  v.  Strong,  39  Id.  240.  The  doc- 
trine of  the  principal  case  on  this  point  is  referred  to  with  approval  in  Mose 
V.  Shear,  25  Gal.  45;  Voris  v.  Thomas,  12  111.  444;  Ralston  v.  f/ughes,  13  Id. 
476;  Bracken  v.  Cooper,  80  Id.  226;  Laeey  v.  Davis,  4  Mich.  152. 

Bona  Fide  Purchaser  from  Fraudulent  Grantor  or  Grantee  Pro- 
tected: See  Wineland  v.  Coonee,  32  Am.  Dec.  320;  Hood  v.  Fahnestock,  34 
Id.  489;  Sw^ft  v.  Holdridge,  36  Id.  85;  ScoU  v.  Purcell,  39  Id.  458;  Hqffman 
V.  Noble,  Id.  711;  Freeman  v.  Batman,  40  Id.  499,  and  cases  cited  in  the 
notes  to  those  decisions. 

Deed  must  be  Recorded  in  Ck)UNTT  where  Land  Lies:  See  Oarrison , 
V.  Haydon,  19  Am.  Dec.  70;  HorsUy  v.  Oarth,  44  Id.  393.  See  also  Conn  v. 
Ifan^fee,  12  Id.  417.  That  an  unrecorded  deed  is  no  deed  as  against  a  sub- 
sequent purchaser  without  notice  is  a  point  to  which  Choteau  v.  Jones  is  cited 
in  McNiU  v.  Turner,  16  Wall.  361.  An  unrecorded  conveyance  by  a  county, 
though  entered  in  the  records  of  the  proceedings  of  the  county  court,  is  no 
notice  to  a  subsequent  purchaser:  Bourland  v.  Peoria,  16  111.  543,  also  citing 
the  principal  case. 
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Dob  ex  dem.  Hutchinson  v.  Hobn. 

[1  Indiana,  368.] 

StDucmoN  OF  AX  Innocent  Woman,  through  a  Prbtkndbd  m^amta«^ 
by  a  person  having  a  wife  living,  entitles  the  injared  party  to  a  oompea- 
sation  in  money,  and  will  be  deemed  in  law  a  valnable  consideratioii  for 
a  grant. 

Whibx  the  Consideeation  is  Valuable  and  Adequate,  the  title  of  th« 
grantee  may  be  valid,  notwithstanding  the  fraudulent  intention  of  th« 
grantor,  if  the  grantee  did  not  participate  therein. 

Title  of  Execution  Purchaser  relates  back  to  the  date  of  the  jadgmenl 
under  which  the  sale  was  made. 

^S&BOB.     The  opinion  states  the  case. 

iBrackenridge  and  Cooper ^  for  the  plaintiff. 

Colerick  and  Wdlpole^  for  the  defendant. 

By  Court,  Smith,  J.  This  was  an  action  of  ejectment.  Trial; 
Terdict  for  defendant;  motion  for  new  trial  overruled;  and  judg- 
ment accordingly. 

The  material  facts  given  in  evidence  were  as  follow: 
One  Christopher  Jourdan,  under  whom  both  parties  claim, 
emigrated  from  Virginia  to  the  county  of  Allen,  in  this  state, 
about  the  year  1830.  He  represented  himself  and  was  consid- 
ered by  his  neighbors  a  young  unmarried  man,  and  he  acquired 
a  reputation  for  morality  and  industry.  In  the  year  1837  h§ 
courted  and  married  Matilda  Beard,  a  young  woman  of  good 
character  and  respectable  family.  Her  parents  gave  her  an  out- 
let suitable  to  their  circumstances,  and  Jourdan  and  the  said 
Matilda  lived  together,  without  any  suspicion  by  the  latter  in 
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relation  to  the  vaUditj  of  the  marriage.  In  March,  1841,  a 
rumor  appears  to  have  reached  the  neighborhood  that  Jourdan 
had  left  a  wife  in  Virginia,  who  was  still  living.  About  the 
same  time  a  claim  for  money  due  by  Jourdan  to  one  John  Miller 
was  sent  from  Virginia  to  Thomas  Johnson,  Esq. ,  of  Fort  Wayne, 
for  collection.  A  suit  was  instituted  accordingly,  and  Jourdan 
was  arrested.  To  procure  his  release  from  arrest,  he  executed  a 
cognovU  on  the  eleventh  of  March,  1841,  for  the  confession  of  a 
judgment  in  favor  of  Miller  for  seven  hundred  and  two  dollars 
and  ninety-two  cents.  On  the  next  day,  namely,  the  twelfth  of 
March,  1841,  he  prepared  a  deed  which  purports  to  convey  sev- 
eral tracts  of  land  to  Matilda  Beard,  Margaret  Ann  and  Mary 
Jane  Jourdan  (the  two  latter  children  of  the  said  Matilda  by  him 
during  their  cohabitation),  in  consideration  of  the  payment  of 
two  thousand  dollars.  After  preparing  the  deed,  and  before  its 
delivery,  Jourdan  declared  to  two  witnesses  that  his  object  was 
to  place  the  land  beyond  the  reach  of  execution;  that  he  had 
received  no  money  from  Matilda,  but  he  preferred  that  she  and 
her  children  should  have  it  rather  than  it  should  be  sold  to  pay 
his  debt  to  Miller.  It  appears  that,  soon  after  making  these 
declarations,  he  went  home,  and  his  appearance  indicating  much 
agitation  and  distress,  Matilda  inquired  of  him  what  had  hap- 
pened. He  then  told  her  that  he  had  greatly  wronged  her  and 
her  children;  that  he  had  a  lawful  wife  in  Virginia,  and  that  to 
compensate  her  in  some  measure  for  the  deceit  and  injury  he 
had  inflicted  upon  her,  he  had  made  her  a  deed  for  his  land  to 
enable  her  to  support  herself  and  his  two  children.  He  then 
delivered  the  deed  to  her,  and  that  night  left  the  neighborhood, 
and  never  after  returned.  Matilda  afterwards  married  Horn, 
the  defendant. 

A  judgment  was  rendered  upon  the  cognovit  by  the  Allen  cir- 
cuit court  at  the  April  term,  1841.  A  fieri  facias  issued  which 
was  levied  upon  the  premises  in  controversy.  No  sale  having 
been  made  during  the  life  of  the  execution,  it  was  followed  by  a 
venditioni  eocponas  and  the  property  was  bid  oflF  at  a  sale,  by 
Johnson,  the  attorney  of  the  judgment  plaintiff.  The  sale  and 
proceedings  under  the  venditioni  exponas  were  afterwards  set 
aside  by  the  circuit  court  upon  the  motion  of  Jourdan.  An 
alias  writ  of  fieri  facias  issued  on  the  sixteenth  of  December, 
1844,  under  which  the  premises  described  in  the  declaration 
were  sold  to  Hutchinson,  the  lessor  of  the  plaintiff,  who  had 
become  the  owner  of  the  judgment  by  assignment,  and  had  no* 
kice  of  the  existence  of  the  deed  before  mentioned. 
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After  the  testimony  was  closed,  a  number  of  instnictiona  were 
given  to  the  jury  at  the  request  of  the  parties,  some  of  which 
were  to  the  effect,  that  the  seduction  of  an  innocent  woman^ 
under  such  circumstances  as  were  disclosed  in  the  present  case, 
entitles  the  injured  party  to  a  compensation  in  money,  and  will 
be  deemed  in  law  a  valuable  consideration  for  a  grant;  and  that 
if  it  appeared  from  the  evidence  that  the  consideration  of  the 
deed  from  Jourdan  to  the  said  Matilda  and  her  children  was 
founded  upon  the  recompense  she  was  entitled  to  for  the  injuiy 
she  had  sustained,  and  the  conveyance  had  been  accepted  by 
her  as  such  compensation,  they  should  find  for  the  defendant. 

The  intention  of  Jourdan  to  defeat  his  creditor  is  clearly 
proved,  but  there  is  no  proof  whatever  that  Matilda  had  any 
knowledge  of  it.  The  case  must  therefore  turn,  so  far  as  re- 
gards the  property  described  in  her  deed,  upon  the  nature  ol 
the  consideration  moving  from  her,  for  if  that  was  valuable  and 
adequate,  the  title  of  the  grantee  may  be  valid  notwithstanding 
the  fraudulent  intention  of  the  grantor:  Frakea  v.  Brotvn,  2 
Blackf .  295.  We  can  have  no  doubt  as  to  the  legal  right  of 
Matilda,  to  claim  a  pecuniary  compensation  for  the  injury  she 
had  received  through  the  deceit  practiced  upon  her  by  Jourdan^ 
and  we  apprehend  that  no  court  could  easily  define  what  would 
be  an  adequate  recompense  for  so  grievous  a  wrong.  To  this 
extent  we  think  the  instructions  are  right,  though  they  contain 
repetitions  of  the  same  principle  in  so  many  different  forms 
and  with  so  much  looseness  and  uncertainty  in  the  words  and 
phrases  used,  that  the  whole  taken  together,  seem  better  calcu* 
lated  to  confuse  the  minds  of  a  jury  than  to  give  them  any  clear 
idea  of  the  questions  really  in  issue  or  the  law  applicable  to 
them.  But  the  premises  described  in  the  declaration  and  in 
the  sheriff's  deed  to  Hutchinson,  consist  of  several  tracts  of 
land,  one  of  which  is  not  found  in  the  deed  from  Jourdan  to 
Matilda,  and  no  defense  having  been  interposed  as  to  that  tract, 
the  lessor  of  the  plaintiff  was  entitled  to  recover  it,  whatever 
might  have  been  the  state  of  the  case  as  to  that  part  of  the  prop- 
erty in  controversy  which  was  covered  by  the  deed  last  men- 
tioned. 

It  is  contended  by  the  counsel  for  the  defendant  in  error  that, 
as  the  sheriff's  deed  under  which  the  lessor  of  the  plaintiff 
claims  bears  a  later  date  than  that  of  the  demise  laid  in  the 
declaration,  the  plaintiff  should  have  been  nonsuited.  But 
as  the  title  of  the  plaintiff's  lessor  relates  back  to  the  date  of 
the  judgment  under  which  the  premises  were  sold,  it  can  not  be 
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said  that  the  demise  is  laid  before  the  commencement  of  hia 
title:  Smiih  y.  Allen,  1  Blackf.  22.  It  is  also  urged  that  the 
sale  under  the  venditioni  exponas  was  valid,  and  created  an  out- 
standing title.  That  sale  was,  however,  set  aside  by  the  circuit 
court,  and  it  can  not  be  made  a  subject  of  inquiry  in  this  suit, 
whether  the  court  acted  erroneously  or  not  in  that  matter. 

The  judgment  is  reversed  with  costs.  Cause  remanded  for  a 
new  trial. 

Bona  Fide  Pubchaseb,  without  Notice  of  any  Fbaudulent  Desiov, 
will  be  protected  under  the  statute  of  frauds:  Oarland  v.  Hives,  15  Am.  Deo. 
756;  but  in  Kentucky  a  creditor  may  purchase  honajide  of  his  debtor,  though 
he  know  the  object  of  the  latter  in  making  the  sale  is  to  defeat  other  cred- 
itors: Worland  v.  Kimberlin,  44  Am.  Dec.  785;  and  see  Brown  v.  Forte,  46 
Id.  519.  The  principal  case  is  cited  to  the  point,  that  where  the  oonsidenk- 
tion  is  a  valuable  one,  there  must  be  fraud  on  the  part  of  the  grantee  at  well 
as  of  the  grantor,  or  the  conveyance  will  stand  against  creditors,  in  CarUsie 
V.  Oashill,  4  Ind.  219;  ParUm  v,  Yatee,  41  Id.  459;  and  is  cited  to  the  point 
that  a  past  seduction  is  a  valuable  consideration,  in  Wiggins  ▼.  Keker,  6  Ind. 
256. 


Dunn  v.  Spabks. 

[1  IHDXAITA,  897.] 

Discharge  in  Bahkbuftct  is  not  a  Bak  to  an  Aotion  brought  by  one 
<x>-Burety  against  another  for  contribution,  when  the  entire  debt  of  the 
principal  for  which  the  parties  litigant  were  bound  at  sureties  was  paid 
by  the  plaintiff  after  such  discharge  of  the  defendant. 

Ebbob.     The  opinion  states  the  case. 

J.  Byman,  for  the  plaintiff. 

Z>.  Macy,  for  the  defendant. 

By  Court,  Sitith,  J.  AssumpsU.  Common  count  for  money 
paid;  plea,  that  the  cause  of  action  originated  in  the  following 
manner,  namely:  On  the  second  of  September,  1839,  the  de- 
fendant drew  a  bill  of  exchange  directed  to  Durbin,  and  deliv- 
ered the  same  to  the  plaintiff,  thereby  requesting  said  Durbin 
to  pay  the  plaintiff  or  order,  at  the  Merchants  Bank  of  New 
Orleans,  four  months  after  date,  one  thousand  dollars;  that  said 
bill  was  accepted  by  Durbin,  and  assigned  by  the  plaintiff  to 
the  State  Bank  of  Indiana;  that  the  bill  became  due  on  the 
fifth  of  January,  1840,  and  was  not  paid  by  either  of  the  parfies 
to  it,  until  after  the  defendant  had,  in  November,  1842,  received 
a  certificate  under  the  bankrupt  law  of  the  United  States,  dis- 
charging him  from  the  payment  of  his  debts;  that,  after  the 
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defendant  had  been  so  discharged,  the  plaintiff  paid  and  took 
up  said  bill  which  had  been  protested  for  non-payment.  To 
this  plea  there  was  a  replication  averring  that  said  bill  was  an 
accommodation  bill  drawn  by  the  defendant  and  indorsed  in 
blank  by  the  plaintiff  as  co-sureties  for  the  sole  use  and  benefit 
of  Durbin;  that  said  bill  was,  by  said  Durbin,  sold  to  the  State 
Bank  of  Indiana,  and  the  proceeds  thereof  applied  to  his  sole 
use.  The  court  sustained  a  demurrer  to  this  replication,  and 
rendered  final  judgment  thereon  for  the  defendant. 

The  question  which  this  case  presents  is,  whether  a  discharge 
in  bankruptcy  is  a  bar  to  an  action  brought  by  one  co-surety 
against  another  for  contribution,  when  the  entire  debt  of  the 
principal  for  which  the  parties  litigant  were  bound  as  suretieB, 
was  paid  by  the  plaintiff  after  such  discharge  of  the  defendant. 

The  fifth  section  of  the  act  of  congress  to  establish  a  uniform 
system  of  bankruptcy,  approved  August  19, 1841,  provides  that 
sureties,  indorsees,  bail,  or  other  persons  having  uncertain  or 
contingent  demands  against  the  bankrupt,  "  shall  be  permitted 
to  come  in  and  prove  such  debts  or  claims,"  under  the  act,  and 
shall ''  have  a  right,  when  their  debts  or  demands  become  abso- 
lute, to  have  the  same  allowed  them,"  and  may  ^'have  the 
present  value  thereof  ascertained  tinder  the  direction  of  the 
court  and  allowed  them  accordingly  as  debts  in  prassenti;"  and 
by  a  provision  of  the  fourth  section  all  claims  provable  are 
barred  by  the  discharge  of  a  bankrupt. 

It  was  accordingly  held  by  this  court,  in  the  case  of  Dean  v. 
Speakman,  7  Blackf.  317,  that  where  one  of  several  joint  makers 
of  a  note  had  been,  after  the  execution  of  the  note,  discharged 
under  the  bankrupt  act  above  referred  to,  all  demands  against 
him  by  the  other  joint  makers,  who  had  subsequently  paid  the 
note,  for  contribution,  were  barred  by  his  certificate  and  dis- 
charge. The  present  case  is,  however,  different.  When  two 
or  more  are  indebted,  one  as  principal  and  the  others  as  sure- 
ties, the  discharge  of  the  principal  in  bankruptcy  renders  the 
sureties  liable  to  be  sued  alone  for  the  whole  debt,  and  it  is,  per- 
haps, reasonable,  that  they  should  be  permitted  to  secure  them- 
selves to  the  extent  of  such  liability  out  of  the  properly  of  the 
bankrupt.  But  if  it  be  one  of  the  co-sureties  who  is  discharged 
before  any  proceedings  have  been  had  to  collect  the  debt,  there 
is  no  such  exclusive  liability  fixed  upon  the  other  co-sureties. 
The  principal  may  pay  the  debt  and  save  all  the  sureties.  By 
the  English  statute  of  bankruptcy,  6  Geo.  lY.,  c.  16,  sees.  52 
and  56,  sureties  and  other  persons  having  contingent  demands 


Novr.  1849.]  MiLLEK  V.  Elliott.  476 

against  the  bankrupt  are  permitted  to  prove  their  cdaimB  under 
the  commission,  but  it  has  been  held  that  the  party  proving 
must  be  directly  surety,  or  liable,  and  that  the  act  does  not  ex- 
tend to  a  co-surety:  Clements  y.  IJangley,  5  Bam.  &  Adol.  372; 
Thompson  v.  Thompson,  2  Bing.  N.  C.  168;  Chit,  on  Con.,  6th 
Am.  ed.,  185;  Burge  on  Sur.  488.  There  appears  to  be  sound 
reason  for  this  distinction  which  is  equally  applicable  to  the 
bankrupt  law  of  congress.  We  therefore  think  the  demurrer  to 
the  replication  should  have  been  overruled. 

The  judgment  is  reversed  with  costs.    Cauiie  remanded  for  a 
new  trial. 


MiLLEB  V.  Elliott. 

[1  JXDUMA,  484.] 

Iv  Action  ok  Bond,  Plea  that  Defendant  had  not  Bboksk  ms  Cove- 
nant in  maimer  and  form  as  plaintiff  had  complained,  etc.,  ia  a  substan- 
tial denial  of  the  breach,  and  good  on  general  demurrer. 

In  Action  on  Bond,  Plea  Which  States  that  the  Bond  was  Executed 
under  a  mistaken  impression  of  its  legal  effect,  made  on  the  defendant's 
mind  by  the  plaintiff,  is  bad. 

In  Action  on  Bond,  Plea  that  Sets  Up  Contract  Ditfebbnt  fbom  and 
contradictory  to  the  statements  in  the  bond  is  bad,  and  may  be  taken 
Sbdvantage  of  on  demurrer. 

In  Action  on  Bond,  Plea  of  Leave  and  License,  not  alleging  the  leave  and 
license  to  have  been  given  by  deed,  i»  bad. 

In  Action  on  Bond,  whehb  the  Defendant  Agreed  for  a  Valuable  Con- 
sideration, that  if  he  should,  after  a  specified  time,  practice  medicine, 
etc.,  within  certain  limits,  the  plaintiff  should  recover  of  him  one  thou- 
sand dollars,  as  liquidated  damages,  an  instruction  that  if  the  jury  should 
find  the  issues  for  the  plaintiff,  they  must  assess  the  damages  at  one 
thousand  dollars,  is  unobjectionable. 

Ebbob.     The  opinion  states  the  case. 

O,  SoUandt  for  the  plaintifif. 

J,  Byman,  for  the  defendant. 

By  Court,  Blagefobd,  J.  Elliott  sued  Miller  in  an  action  of 
debt  on  a  bond,  dated  in  May,  1842,  for  the  payment  of  one 
thousand  dollars. 

The  declaration  sets  out  the  condition  of  the  bond  and  assigns 
broaches.  The  condition,  as  shown  on  oyer,  is  as  follows: 
"  The  condition  of  this  obligation  is  such,  that  whereas  the  said 
James  H.  Elliott  has  this  day  purchased  of  the  said  Michael  F. 
Miller,  his  real  property,  situate  in  the  town  of  Fairfield,  Indi- 
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ana,  being  his  residence  and  lots  on  which  the  same  is  situate^ 
for  the  purpose  of  locating  himself  in  the  town  of  Fairfield 
aforesaid  to  practice  medicine,  surgery,  and  obstetrics;  and 
whereas  the  said  Michael  F.  Miller,  in  consideration  of  said 
purchase,  has  agreed  not  to  practice  medicine,  surgery,  or  ob- 
stetrics in  the  said  town  of  Fairfield,  or  within  the  limits  of 
fifteen  miles  thereof,  either  by  himself,  agent,  or  otherwise: 
Now,  should  the  said  Michael  F.  Miller  not  practice  medicine, 
surgery,  or  obstetrics,  or  any  or  either  of  them,  from  and  after 
the  tenth  day  of  June,  1842,  in  the  said  town  of  Fairfield,  or 
within  the  limits  of  fifteen  miles  thereof,  either  by  himself,  or 
agent,  then  this  obligation  to  be  void  and  of  no  e£fect,  otherwise 
to  be  and  remain  in  full  force  and  virtue;  and  the  said  James  H. 
Elliott  to  recover  the  sum  of  one  thousand  dollars  of  the  said 
Michael  F.  Miller,  as  liquidated  damages,  upon  the  breach  of  the 
condition  of  the  above  obligation  or  any  part  thereof." 

The  breaches  assigned  are,  that,  on  the  twentieth  of  June, 
1842,  and  continually  from  thence  hitherto,  he,  the  defendant, 
has  regularly  carried  on  and  practiced  medicine,  surgery,  and 
obstetrics,  within  fifteen  miles  of  the  said  town  of  Fairfield. 

The  declaration  concludes  as  follows:  By  reason  of  which 
said  breaches,  the  said  writing  obligatory  became  forfeited,  and 
an  action  accrued  to  the  plaintiff  to  demand  and  have  of  and  from 
the  defendant  the  said  sum  of  one  thousand  dollars  above  de- 
manded. Yet  the  defendant,  though  often  requested  so  to  do, 
has  not  paid,  etc. 

There  were  sixteen  pleas.  The  second  was  a  plea,  that  the 
bond  was  obtained  by  fraud,  and  the  third  was  a  plea  of  no  con* 
sideration.  The  seventh,  thirteenth,  fourteenth,  and  sixteenth 
pleas  were  set  aside.  The  pleas  which  were  set  aside,  and  the 
fifteenth  plea,  are  not  in  the  transcript,  and  no  question  arises 
respecting  them.  The  first,  fourth,  fifth,  sixth,  eighth,  ninth, 
tenth,  eleventh,  and  twelfth  pleas  were  demurred  to  generally, 
and  the  demurrer  sustained.  On  the  second  and  third  pleas 
there  were  issues  in  fact.  Verdict  for  the  plaintiff  for  one  thou- 
sand dollars,  and  judgment  on  the  verdict. 

The  first  plea  alleges  that  the  defendant  had  not  broken  his 
said  covenant  in  manner  and  form  as  the  plaintiff  had  above 
thereof  complained  against  him;  concluding  to  the  country* 
We  think  that,  upon  the  authority  of  the  case  of  The  State  v. 
Scott  et  al.,  6  Blackf.  263,  the  demurrer  to  this  plea  (the  de- 
murrer being  general)  should  havA  been  overruled.  The  plea 
is  a  substantial  denial  of  the  breaches. 
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The  fourth  plea  states  that  the  bond  was  executed  under  a 
mistaken  impression  of  its  legal  effect,  made  on  the  defendant's 
mind  by  the  plaintiff.  This  is  a  bad  plea:  RuaseU  et  al.  y.  Bran" 
ham  et  aL,  8  Blackf.  277. 

The  fifth  plea  states,  that  the  defendant  sold  his  real  property 
in  Fairfield  to  the  plaintiff  for  five  hundred  and  ten  dollars,  and 
that  in  consideration  therefor,  and  in  consideration  of  the  exe- 
cution of  said  writing  obligatory  by  the  defendant,  the  plaintiff 
agreed  to  pay  the  defendant  said  five  hundred  and  ten  dollars, 
as  follows,  to  wit,  one  hundred  and  ten  dollars  in  hand,  one 
hundred  doUars  on  or  before  the  twenty-fifth  of  December,  1842, 
and  three  hundred  dollars  on  or  before  the  twenty-fifth  of  De- 
cember, 1843;  and  that  it  was  further  agreed,  in  consideration 
aforesaid,  by  and  between  the  parties  that,  on  the  plaintiff's 
failure  to  pay  either  of  said  sums  of  money  at  the  time  the  same 
became  due,  the  bond  should  be  Toid.  Averment,  that  the 
plaintiff  did  not  pay  said  sums  of  money  or  any  part  thereof 
when  the  saine  became  due,  but  wholly  neglected  and  refused 
to  pay  the  same  or  any  part  thereof. 

According  to  this  fifth  plea,  the  bond  sued  on  was  given  not 
only  in  consideration  of  the  plaintiff's  purchase  of  the  Fairfield 
properly,  but  also  in  consideration  of  his  punctual  payment  of 
the  price  as  the  installments  became  due.  But,  according  to 
the  bond,  it  was  the  purchase  of  the  property,  not  both  the  pur- 
chase and  the  punctual  payment  of  the  price,  that  was  the  con- 
sideration of  the  bond.  The  contract,  therefore,  as  described 
in  the  plea,  was  a  different  one  from  that  described  in  the  bond. 
But  the  defendant  can  not  be  allowed  thus  to  contradict  the 
statements  in  his  own  bond.  He  is  estopped  by  the  bond  from 
setting  up  such  contradictory  matter;  and  as  the  matter  of 
estoppel  appears  on  the  face  of  the  declaration,  the  plaintiff 
may  take  advantage  of  it  on  demurrer  to  the  plea:  Trimble  et  al. 
V.  The  State,  4  Blackf.  435;  Love  v.  Kidwell  et  al,  Id.  563; 
Beckett  v.  Bradley,  7  Man.  &  G.  994. 

The  sixth,  eighth,  tenth,  and  eleventh  pleas  are  liable  to  the 
same  objection  with  the  fifth. 

The  ninth  plea  is  a  plea  of  leave  and  license,  not  alleging  the 
leave  and  license  to  have  been  given  by  deed.  That  plea  can 
not  be  sustained.  The  following  case  is  against  it:  Debt  on 
bond,  whereof  the  condition  (after  reciting  that  the  defendant 
had,  by  indenture  between  the  parties,  for  the  considerations 
therein  mentioned,  sold  and  assigned  to  the  plaintiff  a  lease» 
etc.,  of  the  messuage  and  premises  thereby  demised,  situate  in 
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Tottenham  court  road,  then  in  the  defendant's  occupation,  etc.) 
was,  that  the  defeudant  should  not  at  any  time  or  times  there- 
after, etc.,  open,  keep,  hold,  or  maintain,  etc.,  a  shop  in  the 
chandlery  line,  or  as  a  general  shop-keeper,  or  dealer  in  coals, 
wholesale  or  retail,  or  otherwise,  in  Tottenham  court  road,  or 
within  the  distance  of  three  quarters  of  a  mile  from  the  said  shop 
and  premises  in  Tottenham  court  road  aforesaid.  Breach,  that 
the  defendant  did,  on  his  own  account,  open,  hold,  keep,  and 
maintain  a  shop  as  a  dealer  in  coals  in  Tottenham  court  road, 
within  the  disjtance  of  three  quarters  of  a  mile  from  the  said 
shop  and  premises.  The  defendant  pleaded  that  he,  the  defend- 
ant, by  the  leave  and  license  of  the  plaintiff,  did,  on  his  own 
account,  open,  hold,  keep,  and  maintain  a  shop,  as  a  dealer  in 
coals,  in  Tottenham  court  road  aforesaid,  within  the  distance  of 
three  quarters  of  a  mile  from  the  said  shop  and  premises.  De- 
murrer to  the  plea.  Dallas,  chief  justice,  said:  "  We  have  not 
a  gi*ain  of  doubt  upon  this  case.  To  argue  with  effect,  the  de- 
fendant must  contend  that  a  covenant,  that  is,  an  oWgation  by 
deed,  can  be  discharged  without  deed  by  license  in  writing. 
Braddick  v.  Thompson,  8  East,  344,  is  in  point;  and  Thompson 
V.  Brown,  7  Taunt.  656,  lately  decided  in  this  court,  governs 
the  present  case."  Judgment  for  the  plaintiff:  Sellers  y.  Bich' 
ford,  8  Id.  31.  The  same  principle  is  recognized  by  this  court 
in  Woodruff  v.  Dobbins  et  al. ,  7  Blackf .  682. 

The  twelfth  x^lea  alleges  that  the  bond  was  not  understood  by 
the  parties  as  obliging  the  defendant,  in  case  of  a  breach,  to  pay 
one  thousand  dollars  as  liquidated  damages;  and  that  the  plaint- 
iff had  not  been  damnified  by  the  defendant's  practice  of  medi- 
cine.    This  plea  is  too  plainly  bad  to  require  any  further  notice. 

The  defendant  objects  to  the  declaration  on  the  ground  that 
the  assignment  of  breaches  is  too  general;  we  think,  however, 
that  the  assignment  is,  in  substance,  suf&ciont. 

The  next  question  in  the  case  arises  from  an  instruction  of 
the  court  to  the  juiy,  which  was  objected  to  by  the  defendant. 
That  instruction  was,  that  if  the  jury  should  find  the  issues  in 
fact  for  the  plaintiff,  they  must  assess  the  damages  at  one  thou- 
sand dollars.  This  instruction  is  unobjectionable.  Here  the 
defendant  agreed,  for  a  valuable  consideration,  that  if  he  should, 
after  a  specified  time,  practice  medicine,  etc.,  within  certain 
limits,  the  plaintiff  should  recover  of  him  one  thousand  dollars 
as  liquidated  damages.  There  is  nothing  in  the  case  to  show  that 
the  parties  did  not  intend  that  which  is  thus  so  clearly  expressed. 

There  is  a  late  case  very  similar  to  this.     It  was  a  suit  on  a 
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coTenant  not  to  carry  on  a  certain  business  mthin  certain 
bounds;  and  the  defendant,  for  his  observance  of  the  coyenant, 
bound  himself  to  the  plaintiff  in  the  sum  of  five  thousand 
pounds,  as  and  by  way  of  liquidated  damages,  and  not  of  pen- 
alty.  It  Tvas  held,  that  in  case  of  a  breach  the  plaintiff  was 
entitled  to  the  five  thousand  pounds.  Parke,  B.,  said:  *'  The 
principle  is,  that  although  the  parties  may  have  used  the  term 
'  liquidated  damages,'  j'et  if  the  court  can  see,  upon  the  whole 
of  the  instrument  taken  together,  that  there  was  no  intention 
that  the  entire  sum  should  be  paid  absolutely  on  non-perform- 
ance of  any  of  the  stipulations  of  the  deed,  they  will  reject  tho 
words,  and  consider  it  as  being  in  the  nature  of  a  penalty  only. 
In  Kemble  v.  Farren,  6  Bing.  141,  there  was  a  stipulation  that 
the  plaintiff  should  pay  the  defendant  three  pounds  six  shillings 
and  eight  pence  during  every  night  that  the  theater  should  be 
open  for  performance;  and  the  object  of  the  deed  was  to  secure 
the  defendant's  performing  regularly;  and  there  the  court  re- 
jected the  words  '  liquidated  damages/  because  it  was  absurd  to 
suppose  that  the  parties  intended  the  whole  sum  of  one  thousand 
pounds  to  be  payable  by  the  plaintiff,  if  he  once  omitted  to  pay 
the  defendant  his  three  pounds  six  shillings  and  eight  pence.  But 
here  there  is  a  distinct  agreement  by  the  defendant  to  pay  the 
sum  of  five  thousand  pounds  if  he  sets  up  in  business  in  any  place 
i  within  the  prohibited  limits.  The  parties  stipulate,  in  cases  of 
this  kind,  for  the  payment  of  a  certain  sum  of  money  absolutely, 
from  the  difficulty  of  ascertaining  the  precise  amount  of  tho 
damage  they  may  suffer  from  a  breach  of  the  covenant:"  Greeii 
V.  PiHce,  13  Mee.  &  W.  695.  There  is  a  still  later  case  to  the 
same  point:  Sainter  v.  Ferguson,  7  Dow.  &  L.  301;  Eng.  Court 
of  Com.  Pleas,  April,  1849;  7  New  York  Leg.  Obs.  198.  See 
also  Hamilton  v.  Overton  et  a/.,  6  Blackf.  206  [38  Am.  Dec.  136], 
where  the  same  doctrine  is  reco<^nized. 

We  have  now  examined  the  material  questions  raised  in  this 
cause.  There  is  but  one  eiTor  in  the  proceedings;  and  that  is, 
the  sustaining  of  the  demurrer  to  the  first  plea.  That  plea, 
which  was  a  denial  of  the  breaches,  would  have  obliged  the 
plaintiff  to  prove  one  of  the  breaches,  at  least,  before  he  could 
recover.  The  pleas  of  fraud  and  of  no  consideration,  upon  the 
issues  on  which  the  cause  was  tried,  admitted  the  breaches.  It 
must  be  presumed,  therefore,  that  the  defendant  was  injured 
by  the  erroneous  judgment  against  the  validity  of  his  first  plea. 

The  judgment  is  reversed.  Cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion.     Costs. 
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Sum  Stipulated  to  bb  Paid  as  Liquidated  Damages  for  the  breach  of 
a  covenant  will  be  so  constmed  by  the  coart  and  not  as  a  penalty,  where, 
from  the  nature  of  the  coveDant,  the  damages  are  entirely  nncertain:  Hamil- 
ton V.  Overton^  38'  Am.  Dec.  136,  and  note  thereto.  The  principal  case  is 
cited  to  the  point  that  when  a  party  covenants  to  perform  certain  acts,  other 
than  the  payment  of  money,  the  failure  to  x>erform  which  may  occasion  dam- 
ages uncertain  in  amount,  the  parties  may  agree  in  advance  as  to  what  the 
damages  shall  be  taken  to  be,  in  Brown  v.  Matdtby,  17  Ind.  12. 

OxB  can  not  Aver  Contrary  to  a  Bond  or  Record  Dbolabed  on: 
DihreU  v.  MiUer,  29  Am.  Dec.  126. 

The  PRiNaPAL  case  is  cited  to  the  point  that  a  contract  reatralning  a 
party  from  trading  within  limits,  that  may  be  adjudged  reasonable  and  not 
injurious  to  the  public,  is  valid,  in  Beard  v.  Dennia,  6  Ind.  203. 


Hamilton  v.  Peabson  et  al. 

[1  INSIAXA.  540.] 

In  Action  against  Indorser  of  Note,  It  is  not  NscBsaABT  to  PRon 
the  execution  of  the  note;  for  even  if  the  note  is  a  forgery,  the  ind^^ser 
would  be  liable  upon  his  indorsement. 

Where  Evidence  is  Objected  to,  the  Causes  or  the  Objxotion  ahould 
be  stated  in  the  record  and  that  it  was  stated  to  the  court  below,  other- 
wise this  court  can  not  say  that  the  overmling  of  the  objection  was 
erroneous. 

Ebbob.    The  opinion  states  the  case. 
J.  Browrdee^  for  the  plaintiff. 

By  Court,  Blacefobd,  J.  This  suit,  which  waa  commenced 
by  a  writ  of  foreign  attachment,  was  founded  upon  an  indorse- 
A^ent  of  two  promissory  notes.  The  plaintiff  in  error  was  the 
defendant  below.  The  defendant  appeared  and  pleaded  the 
general  issue  without  oath;  and  he  had  leave,  by  the  plaintiff's 
consent,  to  give  in  evidence  any  special  matter  of  defense. 

On  the  trial  the  defendant  objected  to  the  notes  and  indorse- 
ments as  evidence,  because  the  execution  of  the  notes  was  not 
proved,  but  the  objection  was  overruled.  The  defense  relied  on 
by  the  defendant  was  his  discharge  under  the  bankrupt  law  of 
the  United  States  of  1841,  which  discharge  was  proved.  The 
plaintiffs  undertook,  under  the  fourth  section  of  the  bankrupt 
law,  to  impeach  the  discharge  for  fraud.  The  evidence  of  the 
fraud  was  objected  to,  but  the  objection  was  overruled.  The 
cause  was  submitted  to  the  court  and  judgment  was  rendered 
for  the  plaintiffs. 

The«principal  errors  assigned  are:  1.  That  the  notes  and  in- 
dorsements were  not  admissible  in  evidence  without  proof  of  the 
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•execution  of  the  notes;  2.  That  the  evidence  impeaching  the 
discharge  for  fraud  ought  not  to  have  been  receiyed;  8.  That 
the  evidence  of  fraud  was  insufficient. 

The  answer  to  the  first  objection  is,  that  as  the  suit  was  not 
against  the  maker  of  the  notes,  but  against  the  indorser  it  was 
not  material  whether  the  notes  had  been  executed  or  not.  Sup- 
posing them  to  have  been  forgeries,  the  defendant  would,  never- 
theless, be  liable  on  the  indorsement:  See  Johnston  v.  Dickson^ 
1  Blackf.  266,  and  notes. 

The  second  objection  is  founded  on  the  fourth  section  of  the 
bankrupt  law,  which  requires  the  plaintiff,  when  he  intends  to 
impeach  the  discharge  for  fraud,  to  give  the  defendant  notice  of 
the  objections.  In  this  case  the  evidence  of  fraud  was  objected 
to,  but  the  causes  of  the  objection  were  not  pointed  out;  and 
we  can  not,  therefore,  say  that  the  overruling  of  the  objection 
was  erroneous.  If  the  objection  to  the  evidence  of  fraud  in 
obtaining  the  discharge  was,  that  no  notice  had  been  given  that 
euch  evidence  would  be  offered,  the  want  of  such  notice  should 
have  been  stated  to  the  court  as  the  ground  of  the  objection: 
RusseU  V.  Branham,  8  Blackf.  277. 

The  third  objection  depends  entirely  upon  the  weight  of  evi- 
dence. There  was  a  good  deal  of  evidence  strongly  tending  to 
show  that  much  of  the  defendant's  property  had  not  been  sur- 
rendered on  his  application  under  the  bankrupt  law,  and  that 
such  property  had  been  fraudulently  concealed  by  him.  There 
is,  therefore,  no  error  in  this  part  of  the  case. 

The  judgment  is  affirmed  with  costs. 

Indorsement  Ouabantees  Genuineness  of  Signatxtkb  of  prior  partiett 
Weakly  v.  BiU,  36  Am.  Dec.  116;  StaU  Bank  v.  Fearing,  28  Id.  265;  but  aee 
MeCaU  v.  Corning,  48  Id.  454. 

The  fbxnoipal  case  is  cited  to  the  point  that  the  aasignment  of  a  note 
is  itaelf  a  contract,  which  imports  a  consideration,  and  that  consideration  la 
prima  fade  the  amount  of  the  note,  in  Lee  v.  Pill,  37  Ind.  100. 


Okibt  V.  Cribt,  Adm^r. 

[1  IimzAKA,  670.] 

Stebt  Lsgatbb,  whether  General  or  Special,  and  whether  of 
Chattels,  Real  or  Personal,  must  obtain  the  executor's  assent  to 
the  legacy  before  his  title  as  legatee  can  be  complete  and  perfect. 

Iv  Legatee  Takes  Possession  of  Thing  Bequxathbd  Him,  without  thr 

Assxnt  of  the  executor,  the  bitter  may  maintain  an  action  of  trespasa 

or  trover  against  him. 
Am.  Uwa.  Vol.  I«— 81 
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1m  EziouTOR  Bxrusv  rib  Askksv  to  LiOAor  withoat  okbm,  tlia  l^gitee  ts 

entitled  to  relief  in  equity. 

Ebbob.    The  opinion  states  the  case. 

J.  Perry  and  J.  8.  Seid^  for  the  plaintiff. 
J.  Taryan,  for  the  defendant 

By  Court,  BTiACEFOBn,  J.  This  was  an  action  of  debt  brought 
by  James  W.  Crist,  executor  of  G^oige  W.  Crist,  deceased, 

against  ChriRtian  Crist. 

The  suit  is  founded  on  two  sealed  notes  for  the  payment  of 
money,  executed  in  December,  1839,  by  the  defendant,  and  pay- 
able to  the  testator. 

There  are  two  special  pleas,  to  which  replications  were  filed* 
The  replications  were  demurred  to  generally,  and  judgment  was 
rendered  for  the  plaintiff. 

It  is  not  deemed  necessary  to  set  out  the  pleadings  at  length. 
Taking  the  allegations  in  the  replications  to  be  true,  which  we 
must  do,  the  facts  may  be  considered  to  be  as  follow: 

In  1836,  George  W.  Crist,  being  the  owner  in  fee  of  a  certain 
quarter-section  of  land,  made  his  will  and  deTised  the  east  half 
of  said  quarter-section  to  his  son  Besin  Crist.  The  defendant, 
afterwards,  purchased  of  Besin  Crist  the  interest  which  the 
latter  claimed  in  the  land  under  the  will,  and  gave  his  notes  for 
the  price;  but  there  does  not  appear  to  have  been  any  written 
evidence  of  such  purchase.  After  that  purchase,  namely,  in 
1839,  George  W.  Crist,  the  devisor,  sold  said  east  half  of  said 
quarter-section  of  land  to  the  defendant,  and  conveyed  the  same 
to  him  in  fee,  receiving  in  payment  from  the  defendant  the  notes 
now  sued  on,  together  with  a  mortgage  on  the  land  to  secure 
the  purchase  money.  Besin  Crist,  who  died  before  his  father, 
left  an  infant  son  named  William  as  his  heir,  who  is  now  living. 
George  W.  Crist  died  on  the  twenty-seventh  of  March,  1844, 
without  having  altered  his  will,  the  revised  statutes  of  1848 
being  then  in  force. 

The  grounds  relied  on  to  defeat  this  suit  are  stated  by  the  de- 
fendant's counsel,  in  their  brief,  to  be  as  follow: 

**  First.  These  notes,  or  the  proceeds  of  the  sale,  belong  to 
William  Crist,  the  infant  son  of  Besin. 

**  Secondly.  The  action  should  have  been  in  the  name  of  ^the 
infant.'' 

We  agree  with  the  defendant  that  the  legacy  of  the  notes  and 
mortgage,  if  there  be  such  legacy,  did  not  lapse  by  the  death 
of  Besin  Crist  in  the  life-time  of  his  father.    By  virtue  of  th* 
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statute,  the  legacy,  if  any,  passed  to  William  Crist,  the  infant 
son  and  heir  of  Besin,  as  it  woidd  have  passed  to  Besin  himself, 
bad  he  survived  the  testator:  E.  S.,  1843,  p.  489,  sec.  23.  But 
whether  there  is,  in  fact,  any  such  legacy  is  another  question. 
Previously  to  the  revised  statutes  of  1843,  the  testator's  sale 
and  conveyance  in  fee  to  the  defendant  of  the  land,  and  his  tak- 
ing of  a  mortgage  on  the  land  to  secure  the  price,  after  the  ex- 
ecution of  the  will,  would  have  been  a  revocation  of  the  will  as  to 
said  land:  Adams  et  al,  v.  Winne  elal.,7  Paige,  97.  T]^e  defend- 
ant contends,  however,  that  this  rule  is  so  changed  by  the 
seventeenth  section  of  chapter  80,  of  the  revised  statutes  of 
1843,  that  the  notes  and  mortgage  in  question  are  now  to  bo 
considered,  under  the  circumstances  of  this  case,  as  specifically 
bequeathed  by  the  will.  Whether  this  position  of  the  defend- 
ant is  correct  or  not,  we  shall  not  stop  to  inquire.  Admitting, 
for  the  sake  of  argument,  that  William  Crist  is  the  specifio 
legatee  of  the  notes  and  mortgage,  that  specific  bequest  is  not 
sufficient  of  itself  to  defeat  the  present  action. 

It  was  the  executor's  duiy,  by  statute,  to  inventory,  among 
other  things,  all  bonds,  mortgages,  notes,  and  other  securities 
for  the  payment  of  money:  B.  S.,  1843,  p.  515.    There  is  alsa 
the  following  statutory  provision:   "When  any  mortgagee  of 
real  estate,  or  any  assignee  of  such  mortgagee,  shall  die  with- 
out having  foreclosed  the  right  of  redemption,  or  recovered  pay- 
ment of  the  amount  secured  by  such  mortgage,  the  mortgaged 
premises,  and  the  debb  secured  thereby,  shall  be  considered  aSs 
personal  assets  in  the  hands  of  his  executor  or  administrator,, 
and  shaU  be  administered  and  accounted  for  as  such;  and  such, 
executor  or  administrator,  as  such,  shall  have  the  same  right  to* 
possession  of  the  mortgaged  premises,  and  to  bring  any  suit  or 
action  respecting  the  same,  or  for  the  recovery  of  the  debt 
secured  thereby,  and  to  execute,  discharge,  or  perform  any  duly, 
act,  or  power,  contained  in  such  mortgage,  or  in  the  provisions 
of  any  law,  as  such  mortgagee  or  assignee  could,  if  he  were 
aHve:"  Id.  572. 

There  can  be  no  doubt,  therefore,  but  that  the  notes  and 
mortgage  before  us,  supposed  by  the  defendant  to  be  specific- 
ally bequeathed,  are  part  of  the  personal  estate  of  the  testator. 

It  is  well  settled  that  before  any  legatee  of  personal  property 
is  entitled  to  his  legacy,  he  must  have  the  assent  to  it  of  the 
executor.  The  doctrine  is  thus  stated:  '*  The  whole  personal 
property  of  the  testator  devolves  upon  his  executor.  It  is  his 
duty  to  apply  it,  in  the  first  place,  to  the  payment  of  the  debts 
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of  the  deceased;  and  lie  is  responsible  to  the  creditors  for  the 
catisfaction  of  their  demands,  to  the  extent  of  the  whole  estate, 
'without  regard  to  the  testator's  having,  by  the  will,  directed  that 
a  portion  of  it  shall  be  applied  to  other  purposes.  Hence,  as  a 
protection  to  the  executor,  the  law  imposes  the  necessitj  that 
«Tery  legatee,  whether  general  or  specific,  and  whether  of 
chattels,  real  or  personal,  must  obtain  the  executor's  assent  to 
the  legacy  before  his  title  as  legatee  can  be  complete  and  per- 
fect. Hence,  also,  the  legatee  has  no  authority  to  take  posses- 
fiion  of  his  legacy  without  such  assent,  although  the  testator, 
by  his  will,  expressly  direct  that  he  shall  do  so;  for  if  this  were 
permitted,  a  testator  might  appoint  all  his  effects  to  be  thus 
taken,  in  fraud  of  his  creditors.  It  follows,  from  the  rule  re- 
epecting  the  necessity  of  the  executor's  assent,  that  if,  without 
it,  the  legatee  takes  possession  of  the  thing  bequeathed,  the 
executor  may  maintain  an  action  of  trespass  or  trover  against 
him;  so,  although  a  chattel,  real  or  personal,  specifically  be- 
queathed, be  in  the  custody  or  possession  of  the  legatee,  and  the 
assets  be  fully  adequate  to  the  payment  of  debts,  he  has  no  right 
tb  retain  it  in  opposition  to  the  executor;  by  whom,  in  such 
case,  an  action  will  lie  to  recover  it:"  2  Williams  on  Ex'rs,  982, 
983.  If  the  executor  refuse  his  assent  to  a  legacy  without  cause, 
the  legatee  is  entitled  to  relief  in  equiiy:  Id.,  984;  1  Boper  on 
-Leg.  573. 

The  following  is  a  late  case  on  this  subject: 

A  testator  bequeathed  to  his  two  sons  his  two  carriage  manu- 
factories, with  all  fixtures,  implements,  tools,  stock,  job-car- 
riages, harness,  and  everything  appertaining  to  his  trade  in  the 
said  manufactories.  At  the  time  of  the  testator's  death,  a  car- 
riage was  in  one  of  the  manufactories  unfinished,  which  was 
being  built  to  the  order  of  a  purchaser.  A  question  arose  be- 
tween the  executors  and  the  sons,  whether  this  carriage  fell  within 
the  above  bequest;  and  the  executors  paid  the  legacy  duiy  on 
the  whole,  but  annexed  the  following  memorandum  to  the 
legacy  receipt:  ''A  disagreement  arising  between  the  sons,  S. 
and  T.,  and  the  executors  as  to  whether  the  whole  of  this  item 
belongs  to  the  said  sons,  or  part  of  the  residue,  the  executors 
desire  to  pay  the  duty  on  the  whole,  leaving  it  for  them  to  settle 
with  the  legatees  the  proportion  of  >  duty,  when  the  matter  in 
dispute  shall  be  determined."  The  sons  retained  possession  of, 
and  finished,  the  carriage,  delivered  it  to  the  purchaser,  and  re- 
ceived the  price.  The  executors,  thereupon,  brought  an  action 
against  the  sons  for  money  had  and  received;  and  the  action 
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^as  snstaiued  on  the  ground  that  the  executors  had  not  assented 
to  the  legacy.  Lord  Abinger  said:  "  I  see  no  evidence  of  assent 
to  the  taking  of  this  particular  chattel  by  the  defendants. 
Putting  the  case  in  the  strongest  way  for  them,  that  the  execu- 
tors had  assented  to  the  bequest  of  the  stock,  they  yet  expressly 
withheld  their  assent  as  to  this  carriage,  supposing  that  it  did 
not  form  part  of  the  stock  in  trade,  or  at  least  wishing  for  tima 
to  make  up  their  minds  whether  it  came  within  that  description 
of  property  or  not.  And  we  have  no  right  to  consider  whether 
they  were  right  in  thus  withholding  their  assent  or  not.  Thai 
is  a  question  for  the  consideration  of  a  court  of  equity,  on  a  bill 
filed;  but  the  legatee  can  maintain  no  action  at  law  until  the 
executor  has  assented  to  the  bequest.  Here,  for  some  reason^ 
good  or  bad,  it  appears  that  the  executors  had  withheld  their 
assent;  and  they  had  a  right  to  do  so  until  compelled  by  a  com- 
petent authority: "  Ellioil  et  al  v.  ElUoit  et  al,  9  Mee.  &  W.  2?. 

It  does  not  appear  in  the  case  before  us,  that  any  assent  waa 
ever  expressly  given  by  the  executor  to  the  legacy  in  question; 
nor  are  there  any  facts  stated  from  which  an  assent  can  be  pre- 
sumed. 

This  is  a  suit  by  an  executor  on  notes  given  by  the  defendant 
to  the  testator — the  notes  being  secured  by  a  mortgage  on  real 
estate.  The  defense  is,  that  the  notes  and  mortgage  were  spe- 
cifically bequeathed  to  one  "^  illiam  Crist,  in  whose  name  the 
suit  should  have  been  brought. 

We  have  shown  that  the  notes  and  mortgage  are  part  of  the 
personal  estate  of  the  testator,  and  that,  supposing  them  to  have 
been  specifically  bequeathed  by  him,  they  can  not  be  said  to  be 
the  property  of  the  legatee  until  the  executor  shall  have  as- 
sented to  the  legacy.  No  such  assent  being  shown,  the  defense 
must  fail. 

A  debtor  to  an  estate,  where  the  debt  has  been  specifically  be- 
queathed by  the  testator,  can  not,  before  the  executor  has 
assented  to  the  legacy,  say  to  the  latter,  *'  I  will  not  pay  you:" 
The  Bank  of  England  v.  Parsons,  5  Ves.  666. 

Whether  if  the  executor  had  assented  to  the  legacy,  the  suit 
on  the  notes  should  not  still  be  in  his  name,  we  have  not  exam- 
ined. 

The  judgment  is  affirmed  with  costs. 

AssEiTT  OF  Executor  to  Legacy,  Necessity  of. — It  is  a  weU-aettled 
role  that  the  title  of  a  legatee  to  the  thing  bequeathed  him  does  not  become 
perfect  at  law  until  the  assent  of  the  executor  thereto,  and  this  is  so,  whether 
H  be  a  general  or  specific  legacy.    The  reason  of  the  rule  seems  to  be  becaaa« 
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to  the  amonnt  of  the  aasets  the  executor  is  respoDsible  to  all  persons  haTing 
claims  against  the  estate:  2  Bedf.  on  Wills,  461;  1  Roper  on  Leg.  842; 
NoHhey  t.  NoHhey,  2  Atk.  77;  Abney  t.  Jdiller,  Id.  593;  Bolles  v.  Nyseham, 
3  Dyer,  254;  Flanden  v.  Clarke,  3  Atk.  510;  but  in  equity  the  executor  Js 
considered  as  a  mere  trustee:  Nortkey  v.  Northey,  2  Id.  77;  Coust  v.  Uarrxa, 
Turn,  ft  R.  514;  it  seems  the  rule  does  not  apply  where  the  legatee  is  put 
in  possession  of  the  chattel  specifically  bequeathed  by  the  testator  in  his  life 
time,  and  there  are  other  assets  sufficient  for  the  payment  of  debts.  In  such 
a  case,  the  assent  of  the  executor  is  not  absolutely  necessary  in  order  to  a 
complete  legal  title  in  the  legatee:  Finch  v.  Rogers,  11  Humph.  563;  Lowry 
T.  MoufUjoy,  6  Gall,  55,  59;  but  a  mere  acquiescence  on  bis  part  in  such 
possession  of  the  legatee  is  sufficient:  Andrews  y.  Hunneman,  6  Pick.  126. 
Where  a  testator  by  his  will  forgives  a  debt,  the  assent  of  the  executor  is 
nevertheless  necessary,  since  such  a  bequest  would  become  wholly  iuopera- 
tive,  if  the  assets  were  insufficient  to  meet  the  debts:  Chesldre  v.  CJteshirt, 
2  Dev.  ft  B.  254;  Bider  v.  Wager,  2  P.  Wms.  328;  Sibthorp  v.  Moxom,  3  Atk. 
4S80.  Mr.  Williams  states  the  law  on  this  point  thus:  "If  the  testator  by 
will  forgive  a  debt  due  from  a  particular  person,  it  is  the  better  opinion  that 
the  assent  of  the  executor  is  necessary  to  give  effect  to  the  testator's  inten- 
tion; for  although  on  the  one  hand  it  may  be  alleged  that  the  party  to  whom 
the  debt  is  bequeathed  must  necessarily  have  it  by  way  of  retainer,  and  that 
such  a  clause  operates  rather  as  an  extinguishment  than  as  a  donation;  and, 
therefore,  that  it  needs  no  such  assent  as  where  there  is  to  be  a  transfer  of 
the  property;  yet  on  the  other  hand,  a  debt  so  forgiven  is  regarded,  with 
great  reason,  in  the  light  of  a  legacy,  and  like  other  legacies,  not  to  be  sanc- 
tioned by  the  executor,  in  case  the  estate  be  insufficient  for  the  payment  of 
debts;  but  as  soon  as  the  executor  assents,  and  not  btfore,  it  shall  be  effect- 
ually discharged:"  1  Wms.  on  £x*rs,  844.  No  action  at  law  can  be  maintained 
for  a  legacy  until  the  assent  of  the  executor  thereto:  Deeks  v.  Strut t,  5  T. 
B.  690;  Lark  v.  Liiutead,  2  Md.  Ch.  162.  A  legatee,  even  before  the  assent 
of  the  executor,  has  such  an  inchoate  title  to  the  thing  bequeathed  as  will  pass 
to  his  personal  representative  in  case  of  his  decease:  2  Redf.  on  Wills,  462. 

By  Whom  Assent  mat  bs  Given. — Where  an  executor  is  appointed,  he 
may  assent  to  a  legacy  before  he  proves  the  will:  1  Roper  on  Leg.  845.  If 
there  be  several  executors,  the  assent  of  any  one  of  them  is  sufficient:  Id.; 
2  Wms.  on  Ex'rs,  948,  1379;  Adie  v.  CormoeU,  3  T.  B.  Mon.  276.  If  one 
of  two  executors  dies,  the  assent  of  the  survivor  is  sufficient:  Flan- 
ders V.  Clarke,  3  Atk.  509.  If  the  subject  be  entire,  and  be  given  to 
jdl  the  executors,  the  assent  of  one  of  them  to  his  own  proportion  will  be 
sufficient:  1  RoU.  Abr.  618.  If  one  of  the  executors  be  a  legatee,  his  assent 
to  his  own  legacy  will  be  sufficient:  Id.  If  an  executrix  be  a  married  woman, 
the  assent  of  her  husband  to  a  legacy  will  be  sufficient;  for  as  the  law 
authorizes  him  to  administer,  in  right  of  his  wife,  the  power  of  assenting  or 
dissenting  to  a  bequest  is  incident  to  that  general  authority:  Roper  on  Leg. 
^7;  but  her  assent  alone  will  be  insufficient:  Cookes  v.  Bellamy,  Sid.  188. 
And  if  a  legacy  is  bequeathed  to  the  executor,  and  he  refuse  to  act  as  euch, 
he  can  not  assent  to  his  legacy:  Broker  v.  Charter,  Cro.  £liz.  92. 

What  will  be  Sufficient  Assent. — ^The  assent  of  the  executor  to  the 
legacy  may  be  either  express,  or  implied  from  the  acts  or  declarations  of  the 
executors,  or  from  other  circumstances:  3  Wms.  on  £x*rs.  1238,  1239;  2 
Redf.  on  Wills,  463.  An  assent  to  a  legatee  for  life  or  years  is  an  assent  to 
iiim  in  remainder:  Jleame  v.  Kevan,  2  Ired.  £q.  34;  Jordan  v.  Thornton,  7 
Ck.  517;  McClanahan  v.  Davis,  8  How.  (U.  S.)  170;  Finch  v.  Bogers,  11 
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Humph.  569;  Sea  v.  RhodUt  5  Ind.  E4.  148;  Fraxier  v.  BemU^  11  Giatt.  9s 
Leuns  y.  SmUht  4  Doy.  &  B.  826.  In  the  last  case,  the  courts  per  Gaston^ 
J.,  say:  ''No  position  can  be  better  established  than  that  the  assent  of  aa 
executor  to  a  bequest  for  life,  where,  upon  the  termination  of  the  life  estate, 
it  is  not  necessary  for  the  purposes  of  the  will  that  the  executor  should 
retake  possession  of  the  thing  bequeathed,  operates  as  an  assent  also  to  the 
filterior  bequests."  When  an  executor  himself  purchases  a  legacy  from  the 
legatee,  the  act  (showing  that  he  admits  the  le^tee*s  right  to  sell)  demon« 
strates  that  he  has  given  a  sufficient  assent,  and  from  the  time  of  the  pur* 
ehase  he  holds  not  as  executor,  but  in  his  own  right:  Pirtle  v.  Couxm,  4  Dana, 
802.  Where  a  testator  bequeathed  a  slave  to  his  infant  son,  and  then  that 
his  widow  should  hold  the  slave  until  the  son  arrive  at  full  age,  it  was  held 
that  the  fact  that  the  executor  delivered  the  slave  to  the  widow  and  never 
resumed  possession  of  it  was  an  assent  of  the  executor  to  the  legacy  to  the 
son:  Lynch  v.  Thomas,  8  Leigh,  682.  Where  two  or  more  executors  are  also 
l^g^tees,  and  agree  to  a  division  among  themselves  of  the  property  bequeathed, 
and  each  takes  possession  of  his  share,  this  will  be  an  assent  to  the  legacies 
by  them:  FroBer  v.  BeviU,  11  Gratt.  9.  If  executors  and  legatees  enter  into 
a  written  agreement  with  another  person,  who  afterwards  takes  out  letter* 
of  administration,  by  which  they  transfer  the  entire  estate  to  him  for  a  term 
of  years,  to  be  by  him  managed  and  retained  until  the  debts  are  all  paid,  this 
does  not  amount  to  an  assent  to  the  legacies  on  the  part  of  the  executors: 
Oeorge  v.  Ooldsby,  28  Ala.  326.  The  assent  of  an  executor  to  a  bequest  v 
not  generally  a  matter  of  law,  but  a  question  of  fact  for  the  jury:  Mcuon  v. 
Ffimell^  12  Mee.  &  W.  674;  and  the  declarations  of  an  executor  are  compe- 
tent evidence  of  the  fact  of  assent:  Nunn  v.  Oioena,  2  Strobh.  101. 

In  EtUoU  V.  EUioU,  9  Mee.  &  W.  23,  a  testator  bequeathed  to  his  two  sons 
Ills  two  carriage  factories,  with  all  fixtures,  implements,  tools,  stocky  etc.  At 
the  time  of  his  death  &  carriage  was  in  one  of  the  factories  unfinished,  which 
was  being  built  to  the  order  of  a  purchaser.  A  question  arose  between  the 
executors  and  the  sons  whether  this  carriage  feU  within  the  above  bequest; 
the  exeriutors  paid  the  legacy  duty  on  the  whole,  but  annexed  the  following 
memorandum  to  the  legacy  receipt:  "A  disagreement  arising  between  the 
sons  and  the  executors,  as  to  whether  the  whole  of  this  item  belongs  to  tho 
said  sons,  or  part  to  the  residue,  the  executora  desire  to  pay  the  duty  on  tho 
whole,  leaving  it  for  them  to  settle  with  the  legatees  the  proportion  of  du^ 
when  ike  matter  in  dispute  shall  be  determined."  The  sons  retained  poa* 
session  of  and  finished  the  carriage,  delivered  it  to  the  purchaser,  and  re- 
ceived the  price.  In  an  action  by  the  executors  against  them  for  money  had 
and  received,  commenced  two  years  afterwards,  it  was  held  that  there  was  no 
evidence  to  go  to  the  jury  of  assent  by  the  executors  to  the  legacy  of  the  car- 
riage to  the  defendants. 

Where  an  executrix,  to  whom  a  promissory  note  is  bequeathed,  afterwards 
marries,  and  her  husband  transfers  the  note  to  a  third  person,  such  transfer 
will  be  deemed  an  assent  by  him  to  his  wife's  legacy:  Alurphree  v.  Singleton^ 
87  Ala.  412.  An  executor's  assent  may  be  inferred  from  any  act  or  expression 
on  his  part  clearly  recognizing  the  legatee's  present  right  to  receive  the  legacy: 
€eorge  v'Oddsby,  23  Ala.  326;  Cheshire  v.  Cheshire,  2  Dev.  &  B.  254;  or  it 
may  be  implied  from  the  circumstances  attending  the  transaction:  Chester  v. 
Creer,  5  Humph.  31.  The  assent  of  an  executor  to  a  legacy  to  himself  may 
be  implied  from  his  conduct,  showing  that  he  held  the  property  in  his  own 
tight,  and  not  in  his  capacity  as  executor:  Heame  v.  Kevan,  2  Ired.  Eq.  84; 
Chester  v.  Cfreer,  5  Humph.  31.    The  acts,  declarations,  or  conduct  necessary 
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to  raiBe  an  implied  aasent  on  the  part  of  the  executor  most  be  snch  as  are 
vneqai vocal,  and  satisfy  the  mind  that  the  executor  meant  to  acknowledge 
the  right  of  the  legatee  to  the  thing  and  determine  his  own  title  or  control 
over  it:  JRea  v.  Bhodea,  5  Ired.  £q.  148.  In  that  case,  at  page  158,  Raffin, 
C.  J.,  says:  '*  Upon  the  qnestion  of  aasent,  we  think  there  is  no  donbt,  either 
in  point  of  fact  or  law,  that  there  was  one.  It  is' not  necessary  that  it  should 
be  expressly  given  or  directly  proved,  for  it  may  be  implied  from  the  acts  of 
the  parties,  or  the  declarations  of  the  executor,  though  not  amounting  simply 
to  an  assent.  But  the  acts  or  declarations,  in  order  to  have  that  effect,  must 
be  such  as  are  unequivocal  and  satisfy  the  mind  that  the  executor  meant  to 
acknowledge  the  right  of  the  legatee  to  the  thing,  and,  of  course,  to  determine 
his  own  title  or  control  over  it,  in  opposition  to  the  legatee.  When  the  exec- 
ntor  delivers  the  legacy  to  the  donee  as  his,  the  act  is  unequivocal.  So  a> 
long  enjoyment  of  the  legatee,  with  the  knowledge  of  the  executor,  is  the 
highest  evidence  of  such  delivery,  and  of  the  purpose  of  it." 

The  assent  of  the  executor  may  be  implied  from  long  possession  of  th» 
legacy  by  the  legatee,  with  the  knowledge  of  the  executor:  White  v.  WJdte^ 
I  Dev.  &  B.  289;  Jordan  v.  Thornton,  7  Ga.  617;  WhUe  v.  Whiie,  4  Dev. 
L.  259;  McClandhan  v.  Davis,  8  How.  (U.  S.)  179.  Where  a  tenant  for  life,, 
who  was  himself  the  executor,  retained  possession  of  the  thing  bequeathed 
for  thirty  years,  it  was  held,  in  LewiB  v.  Smithy  4  Dev.  &  R  326,  that  the 
jur/  not  only  might  but  was  bound  to  infer  an  assent  to  the  legacy.  But  six 
years'  possession  by  the  executor-legatee  has  beAQ  held  not  to  raise  a  pre- 
sumption of  assent  to  hold  as  legatee:  Hawkins  v.  Williams,  10  Week.  Rep. 
692.  In  Merritt  v.  Windley,  3  Dev.  399,  it  was  held  that  the  assent  of  the 
executor  might  be  presumed  from  his  holding  the  legacy  for  five  years,  claim- 
ing it  as  next  of  kin  to  the  legatee,  and  selling  it  as  his'own.  There  can  be 
no  assent  if  there  is  no  executor  to  assent;  hence  acquiescence  in  the  posses- 
sion or  sale  by  the  legatee  of  the  thing  bequeathed,  by  the  person  named  a» 
executor,  when  he  refuses  or  neglects  to  qualify,  can  not  raise  a  presumption 
of  aasent:  White  v.  While,  4  Dev.  &  B.  401.  The  assent  of  the  executor 
may  be  upon  a  condition  precedent,  as  if  he  should  tell  the  legatee  that  he 
will  pay  the  legacy,  provided  the  assets  are  sufficient  to  answer  all  demands; 
or  in  case  of  a  devise  of  a  term  for  years,  provided  the  devisee  will  pay  the 
rent  in  arrear  at  the  testator's  death;  and  in  that  case,  if  the  condition  be  not 
performed,  there  is  no  assent:  2  Wms.  on  EbcVs,  1378;  if  the  condition  is  one 
that  the  executor  had  no  authority  to  make,  the  assent  will  be  considered 
absolute:  1  Roper  on  Leg.  855. 

Effect  of  Assent.— At  law  die  assent  of  the  executor  to  the  legacy  be» 
queathed  a  legatee  vests  the  title  in  him  so  that  he  may  maintain  ejectment 
or  trover  even  against  the  executor:  Doe  v.  Ouy,  3  East,  120;  Williams  v. 
Lee,  3  Atk.  223;  Paramour  v.  Yardley,  Plowd.  539;  Bastard  v.  Stukely,  2 
Lev.  209;  Fronty  v.  Fronty,  I  Bailey  Ch.  (S.  C.)  517;  Toung  v.  Holmes,  I 
Stra.  70.  The  assent  creates  no  new  title,  but  only  perfects  the  title  acquireil 
nnder  the  will;  hence  if  the  bequest  is  void  the  assent  avails  nothing:  Bransby^ 
V.  QrvnUham,  Plowd.  525;  but  when  the  bequest  is  good,  and  consent  ia 
given,  the  title  of  the  legatee  from  the  testator  will  be  complete,  and  although 
the  executor  may  have  wasted  the  assets,  the  persons  affected  by  it  can  only 
have  redress  against  the  executor  personally:  1  Roper  on  Leg.  844^  After  the 
assent  of  the  executor  is  given,  the  property  is  not  subject  to  be  taken  on 
execution  against  the  executor  for  the  debts  of  the  estate:  McMvllen  v. 
Brown,  2  Hill  Ch.  (S.  C.)  457;  Nunn  v.  Owens,  2  Strobh.  101;  Nancy  y.  SneU^ 
6  Dana,  148;  Lyon  v.  Tvch,  6  Yerg.  42;  Burnley  v.  Lambert,  1  Wash.  (Va.> 
S08;  Sampson  v.  Brice,  5  Munf.  175;  Randolph  v.  Randolph^  6  Rand.  194. 
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Yet  the  ac8?nt  of  the  executor  to  a  legacy  can  never  defeat  tire  right  of  a 
creditor  to  pnrroe,  in  a  court  of  equity,  the  assets  of  a  testator  in  the  hands 
of  a  legatee,  if  necessary  for  the  payment  of  his  debts:  Dunn  ▼.  Ameiy,  1 
Leigh,  618;  JRea  v.  Rhodes^  5  Ired.  £q.  148.  If  the  executor  assents  uncon- 
ditionally to  a  specific  bequest  of  a  leasehold,  he  is  not  entitled  to  an  indem- 
nity out  of  the  testator's  general  estate  in  respect  of  the  covenants  in  the 
lease  entered  into  by  the  testator:  ShadboU  v.  Wooc^aU,  2  CoU.  30.  An 
executor,  upon  assenting  to  a  specific  bequest  given  him  in  trust,  thereby  be- 
comes a  trustee  for  those  beneficially  interested,  and  the  thing  bequeathed 
ceases  to  be  part  of  the  testator's  assets:  Dix  v.  Bufford,  19  Beav.  409. 

Effect  of  Taking  Legacy  wrrHOUT  Assent  of  Executob. — It  foUowsy 
from  the  rule  requiring  the  asseut  of  the  executor  to  the  legacy,  that  if  the 
legatee  take  possession  of  the  thing  bequeathed  him,  without  the  executor's 
assent,  the  latter  may  maintain  an  action  of  trespass  or  trover  against  him: 
2  Wms.  on  Ex'rs,  1374;  1  Roper  on  Leg.  845.  So,  although  a  chattel,  real  or 
personal,  specifically  bequeathed,  be  in  the  custody  or  possession  of  the  legatee, 
and  the  assets  be  fuUy  adequate  to  the  payment  of  debts,  he  has  no  right  to 
retain  it  in  opposition  to  the  executor,  by  whom,  in  such  case,  an  action  will 
lie  to  recover  it:  Id. 

If  a  legatee,  before  the  executor  qualifies  and  assumes  the  trust,  inter- 
meddle with  the  estate  and  take  possession  of  the  property  bequeathed  him, 
before  the  executor's  assent,  besides  being  liable  to  the  suit  of  the  executor 
upon  assuming  the  trust,  he  will  in  the  mean  time  be  liable  to  the  suits  of 
the  testator's  creditors,  as  an  executor  de  eon  tort;  but  will  not  if  he  deliver 
to  the  executor  all  of  the  property  so  taken  possession  of,  before  any  action 
has  been  commenced:  PaJdgtb  v.  Priest,  2  T.  B.  97;  Mountford  v.  Oibson,  4 
East,  441;  Curtis  v.  Vernon,  3  T.  R.  687. 

Effect  of  Executor  Withholdino  Assent. — If  an  executor  withhold 
his  assent  without  cause,  it  is  well  settled  that  he  may  be  compelled  to  give 
it  by  a  court  of  equity:  2  Wms.  on  Ex'rs,  1375;  2  Redf.  463;  1  Story's  Eq.,  sec. 
540;  Crist  v.  Crist,  I  Ind.  670;  Nanq/  v.  Snell,  6  Dana,  148;  Wind  v.  JekyU^ 
1  P.  Wms.  676;  Lark  v.  Linstead,  2  Md.  Ch.  162.  But  he  has  a  right  to  re- 
fuse his  assent  to  a  legacy  until  he  has  ascertained  whether  there  are  assets: 
Andrews  v.  Hunneman,  6  Pick.  128.  The  executor,  it  seems,  is  bound  to  as- 
sent to  a  specific  legacy,  where  the  testator's  estate  is  not  indebted:  Price  v. 
Ne^it,  1  Hill  Ch.  (S.  C.)  445.  In  Kentucky,  one  of  the  conditions  of  an  ex- 
ecutorial bond,  as  prescribed  by  law,  is,  that  the  executor  shall  pay  all  lega- 
cies as  far  as  assets  may  enable  him;  and  it  has  been  held  there,  that  an  action 
at  law  may  be  maintained  for  damages  for  a  breach  of  that  express  covenant, 
and  that  in  such  an  action  the  value  of  the  legacy  may  be  recovered  in  dam- 
ages: CommonufeaUh  v.  Heaveren,  2  B.  Mon.  126. 

Retbacting  Assent. — It  seems  to  be  true,  as  a  general  rule,  that  if  an 
executor  once  assents  to  a  legacy,  he  can  never  afterwards  retract.  And 
notwithstanding  a  subsequent  dissent,  a  specific  legatee  has  a  right  to  take 
the  legacy:  4  Bac.  Abr.  446;  Toller  on  Ex'rs,  311;  2  Wms.  on  Ex'rs,  1380; 
Ross  v.  Davis,  17  Ark.  119;  Nutin  v.  Owens,  2  Strobh.  104;  Aleaeander  v. 
WilUams,  2  Hill  (S.  C),  622;  Frazer  v.  BeviU,  11  Grat.  17;  and  has  a  lien 
on  the  assets  for  that  specific  part,  and  nuiy  follow  them:  Mead  v.  Lord 
Orrery,  3  Atk.  238;  Toller  on  Ex'rs,  31 1.  But  there  are  exceptions  to  the 
rule;  as  when  the  assent  has  not  been  completed  by  payment  in  the  case  of  a 
general  legacy,  or  possession  in  that  of  a  specific  one,  and  its  recall  is  not  at- 
tended with  injury  to  a  third  person,  as  to  a  boTia  Jide  purchaser  from  the 
legatee  on  the  faith  of  such  assent,  it  seems  only  reasonable  that  the  exM 
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ntor,  under  partioolar  drcimiBtuioM,  sUonld  have  the  power  of  retraotiiig  iti 
1  Roper  on  Leg.  866;  2  Wme.  on  ExVs,  1380;  Fnater  y.  BeM^  11  Ont,  17| 
for  "rappoee,  then,''M  said  by  Mr.  Roper,  ''an  executor,  hoMitly  intend* 
ing  to  do  hie  dnty,  anent  to  a  legacy  upon  a  reasonable  ground  for  oontid* 
ering  that  the  assets  are  folly  snfficient  to  answer  aU  demands  upon  them, 
bnt  unknown  debts  are  unexpectedly  claimed,  which  occasion  a  defideooy, 
and  then  the  executor  withdraws  his  assent,  it  would  be  harsh  to  deny  him 
the  privilege:**  1  Roper  on  Leg.  866.  But  if  the  assent  has  been  oompktsd 
by  payment  or  possession,  and  afterwards  debts  appear,  of  whidh  tha  eze^ 
utor  had  no  previous  notice,  he  may,  by  bill  in  equity,  compel  the  kigabse  la 
rsfond:  2  Wms.  on  £xVs,  1380l 
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[aci.aBBHn,6S.] 

Wabt  ov  EqiuiTr  m  Bnx  of  Bsvxsw  mat  bb  Taxut  Advaxitaos  of  by  d»- 
nnimr. 

JinxunDrr  mat  bb  Ezvtbbed  upon  Sustainiko  a  Dbmubbbb  to  a  bill  of 
review  for  want  of  equity,  where  no  motion  was  made  for  leave  to  amend 
before  judgment. 

Failubb  of  Dbfbndantb  to  Maxb  Sfbozal  Causbs  of  Dbmubbbb  Qood 
will  not  deprive  them  of  the  benefit  of  other  cansee  Miiignftd  for  demnr* 
rer  going  to  the  entire  gravamen  of  the  complaint,  bo  as  to  defeat  it  on 
matter  of  snbetanoe. 

Bnx  OF  Review  will  be  DismIisskd  ab  to  All  Defendants  on  Susiaiv- 
INO  demurrer  by  a  part  of  them  only,  where  the  demurrer  strikes  at  the 
bill  as  an  entirety,  putting  in  issue  its  whole  substance. 

Objection  of  Mibjoindbb  in  Bill  of  Beview  should  be  raised  by  demumr. 

Pabtibs  Sebkino  Bedbbss  in  Chancebt  mat  Join  in  the  same  complaint 
and  maintain  their  action  together,  where  there  is  unity  in  interest  as  to 
the  object  to  be  attained  by  the  bilL  In  such  a  case,  it  is  within  the 
province  of  a  court  of  chancery  to  mete  out  to  each  and  all  of  the  com- 
plainants their  rights,  on  the  principle  of  sound  equity. 

PBB80N8  InTBBBSTED  IN  LaND  AS  TENANTS  IN  CoMMON  MAT  MaKB  DIVIS- 
ION thereof  by  consent  and  agreement  among  themselves,  bonafde,  so  as 
to  sever  their  interests,  and  thereupon,  waiving  the  ordeal  of  trial  by 
proof  in  court  as  to  titie,  procure  a  decree  of  partition;  but  if  there  are 
owners  who  are  not  personally  present  and  do  not  participate  in  such 
consent,  or  who  are  not  legally  represented  in  the  transaction,  and  whose 
interests  or  just  rights  may  be  injuriously  affected  or  lost  thereby,  such 
persons  may  seek  and  find  redress  in  equity. 

Fbaub  in  Pbocubino  a  Dbcbeb  of  Pabtition  vdU  be  relieved  against  in 
equity. 

Atxobnbt  Actts  in  the  Stead  of  his  Client,  and  his  acts  in  managing  the 
business  in  court  are  the  acts  of  the  client. 

491 
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Whxrx  Attosnet  Procubes  Absence  of  Opponent  bt  Fbaudulent 
Bepbbsentation  that  the  cause  will  not  be  tried  till  a  following  tenn* 
and  thns  procures  his  opponent's  defeat,  equity  will  relieve  the  injured 
party  from  the  judgment  or  decree. 

Knowledge  of  Attorney  is  Gonsidered  as  Notice  to  Cuent,  as  a  gen- 
eral rule,  when  the  rights  of  parties  are  involved  in  legal  action. 

Equity  is  Disinclined  to  Disturb  a  Consf.nt  or  Compromise  Made  bt 
Attorney  who  is  authorized  to  appear  for  a  party  to  a  suit,  unless  it 
will  operate  unreasonably  to  the  prejudice  of  the  interests  of  that  party; 
still,  where  it  works  great  injustice,  equity  will  relieve  from  it;  and  it 
will  relieve  where  an  attorney  in  a  petition  for  partition  involving  right* 
and  interests  to  a  vast  amount,  admits  a  large  number  of  unjust,  illegal, 
and  spurious  claims,  to  the  prejudice  and  manifest  injury  of  his  client, 
without  his  knowledge,  consent,  or  authority. 

Attorneys  can  not  Make  Contracts  or  Compromises,  without  the 
consent  and  authority  of  their  clients,  which  will  operate  injuriously 
upon  their  interests.  Such  acts  do  not  pertain  to  their  professional  duty 
and  responsibility,  and  equity  will,  when  a  case  is  properly  presented, 
entertain  jurisdiction  and  give  relief  for  wrongs  of  this  description  on 
the  ground  of  fraud. 

Judgment  or  Decree  in  Partition  Obtained  by  Fraud  may  be  im- 
peached by  an  original  bill  filed  without  the  leave  of  the  court. 

Iw  Attorney's  Conduct  is  Fraudulent  in  procuring  a  compromise  and 
entry  of  a  decree,  or  judgment  thereon,  the  party  or  client  is  not  bound 
by  it,  for  it  is  void  in  law,  particularly  if  the  acts  so  performed  were  done 
in  fraudulent  confederation  and  collusion  with  others  who  stood  in  rela- 
tion to  the  proceeding  to  be  benefited  thereby. 

Statute  of  Iowa  in  Reference  to  Partition  of  Lands,  sec.  36,  provid- 
ing that  all  persons  notified  to  appear  are  bound  by  the  judgment,  applies 
with  its  legitimate  force  and  efiect  only  where  the  proceedings  are  bona 
Jide,  and  it  was  never  intended  to  cover  up  proceedings  mala  fide, 

FXAUD  Vitiates  the  Most  Important  Judicial  Acts  when  found  to  ezisf 
in  them,  and  renders  them  void,  upon  discovery,  before  the  proper  tri^ 
bunal. 

Negligence  is  No  Ground  for  Kefusing  Equitable  Relief  aoainbi 
Fraud  of  attorneys  and  petitioners  in  a  petition  for  partition,  in  making 
a  compromise  and  procuring  a  decree  of  partition  to  be  entered  and  oon- 
finned  by  practicing  deception  on  the  court.  A  party  is  not  required  to 
be  on  his  guard  against  such  fraudulent  acts,  so  as  to  be  liable  for  negli- 
gence in  failing  to  prevent  them. 

Bill  for  Relief  against  Decree  of  Partition  on  Ground  of  Fraud, 
Need  Only  State  every  material  fact  upon  which  the  complainants 
intend  to  ofier  evidence  distinctly  and  clearly.  A  general  and  substantial 
chaise  of  such  a  fact  is  sufficient.  It  is  not  necessary  to  charge  minutely 
all  the  circumstances  which  may  conduce  to  prove  the  general  chaise. 
These  circumstances  are  for  the  matter  of  evidence  which  need  not  be 
charged  to  let  them  in  as  proofs. 

ApV'Eal  from  the  Lee  district  court.     The  opinion  states  the 
ease. 

J.  C.  Hall  and  D,  liorer,  for  the  appellants. 
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C.  Mison  and  C.  Walker,  contra. 

Bj  Court,  Williams^  C.  J.  Elizabeth  De  Louis,  fonnerly 
Elizabeth  Hunt,  John  Wright,  and  Henry  De  Louis,  husband 
of  the  said  Elizabeth,  on  the  twentieth  day  of  August,  1846, 
filed  their  bill  of  complaint  against  William  Meek  et  aL,  in  the 
district  court  of  Lee  county,  setting  forth,  that  by  treaty  be- 
tween the  United  States  of  America  and  the  Sac  and  Fox  nation 
of  Indians,  dated  August  4, 1824,  a  certain  tract  of  land  lying 
and  being  within  said  couniy  of  Lee,  and  commonly  known 
as  the  ''Half-breed  tract,"  and  lying  between  the  rivers  Des 
Moines  and  the  Mississippi,  and  bounded  on  the  north  by  a  line 
running  due  east  from  the  north-west  comer  of  the  state  of 
Missouri  to  the  Mississippi  river,  as  in  said  treaty  set  forth,  was 
reserved  for  the  use  of  the  half-breeds  belonging  to  the  Sac  and 
Fox  nation,  to  be  held  by  them  as  other  Lidian  titles  were  held; 
that  on  the  thirtieth  of  June,  1834,  by  an  act  of  congress,  the 
reversionary  interest  of  the  United  States  was  relinquished,  and 
vested  in  such  half-breeds  as  were,  by  the  Indian  title,  entitled 
to  the  same,  under  the  reservation  in  said  treaty;  that  the  tract 
of  land  contains  about  one  hundred  and  nineteen  thousand 
acres,  more  or  less;  that  Elizabeth  De  Louis  is  one  of  said  half- 
breeds  mentioned  in  the  treaty,  and  in  said  act  of  congress,  to 
whom  said  reservation  and  relinquishment  was  made;  that  by 
virtue  thereof  she  became  the  legal  owner  of  one  full  undivided 
and  equal  share  of  said  tract  of  land,  in  fee,  in  common  with 
the  other  half-breeds  designated  and  intended  as  the  recipients 
of  the  said  reservation  and  relinquishment  of  the  land  aforesaid; 
that  she  was  married  to  Heniy  De  Louis;  that  she  or  her  said 
husband  had  never  sold  or  in  any  manner  parted  with  her  or 
their  interest  in  said  land ;  but  had  since  said  treaty  resided  on  the 
land,  and  had  never  in  any  manner  abandoned  the  same  or  her 
interest  therein;  that  she  and  her  husband,  at  the  time  of  the  fil- 
ing of  the  bill,  were  entitled  to  one  equal  share  of  the  land;  and 
that  they  then  resided  on  and  occupied  a  part  of  the  land,  as 
their  home,  and  had  made  improvements  thereon. 

The  bill  then  sets  forth  that  John  Wright  claims,  and  is,  the 
owner  in  fee  of  one  fourth  of  a  full  share  in  the  said  land,  so 
held  by  reserve  and  relinquishment,  as  aforesaid,  by  purchase 
from  one  Isaac  B.  Campbell,  and  Wilson  Overall,  who  had 
purchased  the  same  from  Francoise  Hebert,  a  half-breed  of  the 
Sac  and  Fox  nation,  who  was  entitled  thereto  by  virtue  of  the 
treaty  and  act  of  congress  aforesaid;  that  she,  the  said  Fran- 
coise, had  intermarried  with  one  Charles  Menar;  that  at  the 
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time  of  the  relinquishment  she  had  not  abandoned  her  claim« 
and  had  her  home  on  the  land;  that  she  and  her  said  husband 
had  convejed  their  share  in  the  land  to  the  said  Campbell  and 
Overall,  from  whom  said  Wright  had  purchased  the  same  for  a 
valuable  consideration.  For  all  which  reference  is  made  to  the 
title  deeds  ready  to  be  produced  in  court. 

The  claim  and  title  of  Wright  bj  proper  deeds  of  conveyance 
from  Hebert  and  vnfe  to  him,  for  one  fourth  of  a  share  in  the 
land  in  common  with  the  other  owners,  is  set  forth,  with  the 
averment  that  he  had  his  home  and  resided  on  the  land  at  the 
time  of  making  his  complaint,  and  for  a  long  time  before  it;  and 
that  he  was  an  occupant  thereof,  and  had  made  valuable  im- 
provements on  said  half-breed  tract.  The  complainants  then 
proceed  to  state  in  their  bill,  that  on  or  about  the  fourteenth 
day  of  April,  1840,  Josiah  Spalding,  and  others  therein  named^ 
filed,  in  the  district  court  of  Lee  county,  their  petition  for  a  par- 
tition of  said  half-breed  tract  of  land  among  themselves  and 
certain  other  persons  pretending  and  claiming  to  be  the  persons 
entitled  thereto,  under  the  treaty,  reservation,  and  relinquish- 
ment aforesaid,  or  legally  claiming  under  those  who  were  orig- 
inally so  entitled;  that  very  many  of  the  persons  so  petitioning 
had  no  good  and  legal  right  or  equitable  title  to  any  part  of 
said  tract  of  land.  The  bill  admits  that  the  claims  or  titles  of 
thirty-three  persons  besides  those  of  De  Louis  and  Wright,  the 
complainants,  are  correct  and  just,  and  avers  that  all  the  rest 
and  residue  of  the  claims  which  were  adjudicated  and  allowed  in 
the  said  decree  of  the  district  court,  made  upon  the  said  petition 
for  the  partition  of  the  said  land,  were  illegal  and  fraudulent, 
being  obtained  in  the  names  of  persons  who  had  no  real  exist- 
ence, or  by  persons  who  had  fraudulently  represented  them- 
selves to  be  half-breeds,  when  in  truth  they  were  not;  and  that 
the  petitioners  well  knew  that  the  said  claims  were  unjust  and 
could  not  be  substantiated  by  legal  proof. 

The  bill  also  charges,  on  behalf  of  Wright,  that  Beid  & 
Johnston,  solicitors  of  the  district  court  of  Lee  county,  entered 
his  appearance  for  him,  said  Wright,  in  the  suit  for  ^)artition 
in  which  the  decree  was  entered,  and  assumed  to  act  for  him 
without  any  legal  authority  so  to  do,  and  without  his  knowledge; 
and  consented  to  the  decree  on  the  part  of  your  orator  without 
legal  authority  so  to  do;  that  they,  said  Beid  &  Johnston,  were 
at  the  same  tune  acting  as  solicitors  for  Marsh,  Lee  &  Delavan, 
and  others  in  the  same  proceeding;  that  they  entered  into  said 
consent  so  as  to  procure  a  large  portion  of  said  spurious  claima 
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to  be  allowed  in  favor  of  eaid  Marsh,  Lee  &  DelaTan,  and  others, 
so  as  to  swell,  greatly,  their  interests,  and  thereby  proportion- 
ably  to  diTniniflh  that  of  said  Wright;  that  all  such  claims  to 
said  land,  so  admitted  and  allowed,  except  the  thirty- three 
shares  and  one  fourth  of  a  share  named  in  petitioner's  bill  of 
complaint,  were  fraudulent  and  unjust,  never  could  have  been 
substantiated  by  legal  proof,  and  woald  never  have  been  ad- 
mitted into  the  decree,  except  by  the  consent  or  compromise  so 
made.  It  then  avers  that  the  actings  and  doings  aforesaid  are 
contrary  to  equity  and  good  conscience,  and  that  the  petitioners 
were  thereby  greatly  injured  and  defirauded. 

It  is  also  charged  in  the  bill  that  the  consent  or  compromise 
upon  which  the  decree  was  entered,  was  made  by  the  parties 
thereto  and  the  conductors  thereof  in  firaudulent  confederation 
and  collusion  with  each  other,  they  having  combined  to  cheat 
and  defraud  petitioners  in  the  premises,  and  that  the  complain- 
ants did  not  participate  therein;  that  the  same  was  intended  to, 
and  did,  injure  the  rights  and  possessions  of  the  petitioners,  and 
injuriously  affect  and  endanger  them  in  the  quiet  enjoyment  of 
their  improvements  and  homes  on  the  said  half-breed  tract  of 
land. 

The  bill  further  charges  that  the  decree  was  produced  and  ob- 
i^ained  by  falsely  and  fraudulentiy  inducing  the  court  which 
made  it  to  believe  that  all  legal  claimants,  interested  in -the  said 
tract  of  land,  were  duly  and  legally  represented  in  said  court, 
and  that  their  rights  were  equitably  secured  thereby;  that  they, 
or  persons  legally  authorized  to  act  for  them  in  the  premises, 
had  mutually  agreed  and  consented  thereto,  and  had  agreed  on 
their  respective  interests  in  the  land  as  therein  adjusted,  all  of 
which  was  untrue  in  point  of  fact;  that  by  such  fraudulent  col- 
lusion, the  court  was  deceived,  and  induced  to  order,  adjudge, 
and  decree,  and  did  order  and  decree,  that  the  claims  and  rights 
of  the  said  half-breed  claimants  amounted  to  one  hundred 
and  one  in  number,  as  equal  portions  or  shares;  and  that  the 
said  one  hundred  and  one  shares  should  be  divided  amongst 
certain  persons,  parties  to  said  decree  who  are  made  parties  to 
this  bill,  as  defendants,  in  the  proportions  specified  in  said  de- 
cree, and  that  the  rights,  tities,  and  claims  of  all  other  persons 
should  thereafter  be  barred  and  concluded  as  to  the  land;  that 
these  doings  are  against  and  in  derogation  of  the  rights  of  the 
petitioners,  and  contrary  to  equiiy  and  good  conscience. 

It  is  then  stated  in  the  bill  that  commissioners  were  ap* 
pointed  to  make  partition  of  the  land  into  one  hundred  and  one 
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shares  of  eqtial  Talue  among  the  parties  to  the  proceeding  for 
the  decree.  Reference  is  made  to  the  proceedings  in  partition 
making  them  part  of  the  bill. 

John  Wright  also  complains  that  he  appeared  at  the  place  of 
holding  of  the  said  court  at  the  term  when  the  decree  was  made, 
and  before  the  making  of  it,  for  the  purpose  of  proving  up  his 
claim,  and  to  obtain  his  just  rights;  and  that  he  was  informed 
by  one  of  the  counsel  for  the  complainants  in  said  petition  for 
partition  that  the  cause  would  not  be  tried  at  that  term.  He 
avers  that  this  was  done  before  any  agreement  in  the  case  was 
made,  or  any  action  had  upon  said  petition  for  the  perfecting 
or  making  of  said  final  decree;  that  under  this  assurance  from 
said  counsel  he  left  the  court,  and  returned  to  his  home,  under 
the  belief  that  no  such  trial  would  be  had  at  that  term;  that  the 
information  so  received  from  said  counsel  was  untrue  and  firaud- 
ulent  in  point  of  fact,  and  that  by  means  of  which  he,  the  said 
Wright,  was  fraudulentiy  induced  to  believe  that  his  being 
longer  present  at  that  term  of  the  court  was  unnecessazy;  that 
he  was  thereby  induced  to  leave  and  go  home,  and  therefore 
failed  to  be  present  and  at^nd,  as  he  otherwise  would  have 
done,  to  the  procurement  of  his  just  and  equitable  rights,  by 
•reason  of  which  said  Wright  alleges  that  he  was  greatly  cheated 
and  defrauded,  and  suffered  damage. 

The  bill  then  sets  forth  the  names  of  the  persons  who  received 
by  said  decree  beneficial  interests,  among  whom  are  Marsh,  Lee 
&  Delavan,  trustees  of  the  New  York  Land  Company,  and  Isaac 
Galland,  and  others.  The  bill  charges  in  conclusion,  that  the 
decree  was  obtained  by  collusion  and  fraud,  generally,  and  that 
it  ought  to  be  vacated,  set  aside,  and  made  void,  and  that  the 
land  in  said  tract  ought  to  be  partitioned  anew  among  the  right- 
ful owners  thereof. 

The  prayer  of  the  bill  is  for  the  proper  legal  process  to  com- 
pel the  parties  respondent  to  appear  and  answer;  that  they  be 
made  to  discover  by  what  right  they  claim  to  hold  any  interest 
or  claim  in  the  land;  that  they  may  be  put  on  the  proof  of  their 
claims  before  the  same  may  be  allowed;  that  all  and  singular 
the  facts  of  the  case,  and  rights  of  the  respective  parties  and 
true  claimants,  be  made  to  appear,  that  fuU  justice  and  equiiy 
may  be  done  in  the  premises,  in  order  that  a  full  and  ample  re- 
lief in  the  premises,  both  general  and  special,  may  be  granted 
and  decreed,  as  equity  and  good  conscience,  and  the  nature  of 
the  case,  shall  require;  and  especially  that  the  decree  aforesaid 
be  vacated  and  annulled,  for  the  fraud  aforesaid,  and  that  a  re- 
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{Murtition  of  said  lands  may  be  had  among  the  rightful  owners 
thereof,  according  to  their  respective  shares  and  interests  there- 
in; and  that  full  and  complete  justice  may  be  done  in  the  prem- 
ises to  all  parties  concerned,  according  to  the  rules  and  prin« 
ciples  of  a  court  of  equily. 

The  foregoing  is  the  substance  of  the  bill  of  the  complainants 
in  this  action.  To  this  bill  the  respondents  demurred  generally 
and  specially,  on  the  ground  that  it  did  not  show  equity  on  its 
face.  Several  special  causes  of  demurrer  were  assigned,  as  fol- 
lows: 

1.  The  bill  is  defective  in  form  and  substance,  and  contains 
no  equity  entitling  complainants  to  relief  in  chancery.  '*  The 
bill  charges  fraud  generally,  but  does  not  set  out  such  facts  as 
warrant  the  charge  of  fraud,  either  as  to  complainant  Wright 
being  deceived,  or  as  to  Beid  &  Johnston  representing  com- 
plainants and  defendants.  Nor,  as  to  the  compromise,' thai  the 
parties  knew  bad  claims  were  allowed,  nor  that  the  court  was 
deceived  and  the  decree  obtained  by  fraud." 

2.  **  The  bill  is  defective  and  insufficient,  as  it  does  not  spec- 
ify an  error  apparent  on  the  face  of  the  decree  or  record*  but 
only  alleges  imposition  on  the  court,  by  which  the  court  decreed 
erroneously  with  reference  to  the  real  justice  of  the  case,  but 
right  according  to  the  record,  which  is  not  allowable  in  a  bill  of 
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3.  Said  bill,  although  filed  as  a  bill  of  review,  tsontains  mat* 
ter,  if  otherwise  sufficient,  [which]  is  only  proper  for  a  biU  im- 
peaching the  decree  for  fraud,  which  is  not  allowed. 

4.  **  The  matter  alleged  in  the  bill  charging  fraud,  and  which 
is  the  only  pretended  equity  in  said  bill,  can  not  be  urged  in 
such  a  bill  (impeaching  the  decree  for  its  fraudulent  obtension) 
by  complainants  who  were  parties  to  the  decree. 

5.  Said  bill  is  defective,  because  it  does  not  definitely  show 
what  is  its  character;  whether  a  bill  of  review,  or  a  bill  impeach- 
ing the  decree  for  fraud  in  its  obtension. 

6.  Said  bill  does  not  sufficiently  set  out  the  errors,  if  any,  in 
said  decree,  by  showing  the  proceedings  void,  and  the  particular 
error  in  the  decree,  as  required  by  the  rules  of  chanceiy  pleading. 

The  demurrer  was  sustained  by  the  court  below,  and  is  now 
here  on  appeal.  As  the  counsel  concerned  for  the  parties  have 
taken  the  complaint  in  this  case,  as  filed,  to  be  a  bill  in  chanceiy 
in  the  nature  of  a  biJl  of  review  impeaching  the  decree  in  parti- 
tion for  fraud,  and  have  so  treated  it  upon  the  argument;  and 
as  this  court  is  of  the  opinion  that  this  is  the  proper  charactei 

Ak.  Dim).  Vol.  L— 82 


498  De  Loxtis  v.  Meek.  [lowa^ 

of  the  bill,  it  will  be  so  considered.  This,  then,  being  the  char- 
acter of  the  bill,  we  will  proceed  to  examine  the  case,  as  pre- 
sented on  the  demurrer  of  the  respondents  filed  thereto. 

The  demurrer  is  general,  and  denies  that  the  bill  of  the  com- 
plainants contains  any  equity  upon  which  to  Tnaintain  their  suit 
in  a  court  of  chancery  for  relief. 

That  the  defendants  had  a  right  to  demur  to  the  bill  for  want 
of  equity,  we  think  can  not  be  with  propriety  questioned.  It 
was  their  privilege  in  a  proceeding,  such  as  this,  to  resist  in  the 
outset  of  the  trial  by  putting  in  question  the  legal  right  of  the 
complainants  to  obtain  a  decree  in  accordance  with  their  prayer 
upon  their  own  showing  in  the  bill,  and  thus  put  to  the  test  of 
law  the  case  as  stated.  It  is  the  peculiar  province  of  a  court  of 
equity  to  entertain,  investigate,  and  decide  questions  of  con- 
science affecting  the  rights  of  the  citizen,  upon  the  pure  and  fuU 
principles  of  justice.  But  in  this  court  the  party  complaining 
and  seeking  redress  must  come  to  her  altar  with  pure  hands,  in 
good  faith,  and  prepared  to  show  that  he  is  chargeable  with  no 
fault  or  gross  negligence  on  his  part.  He  must  bring  himself 
within  the  well-defined  limits  of  the  judicial  sphere,  as  pre- 
scribed by  the  rules  of  practice,  in  compliance  with  which, 
alone,  justice  can  be  properly  invoked.  He  must  show  that  he 
is  injured  in  his  rights  by  those  of  whom  he  complains;  that  he 
has  a  right  to  complain;  that  the  wrong  of  which  he  complains 
is  not  his  own;  and  that  he  has  not  an  adequate  remedy  in  a 
court  of  law.  Failing  thus  to  assume  the  proper  position,  it  is 
the  legal  privilege  of  the  respondent  to  demur,  and  put  his 
complaint  to  the  test  of  law.  The  privilege  of  demurring  to  a 
bill  such  as  this  can  not  be  questioned:  See  Story's  Eq.  Pl.^ 
sees.  637,  639. 

Objection  to  the  action  of  the  court  below  has  been  made  by 
the  counsel  of  the  complainants,  in  entering  judgment  against 
them  upon  the  demurrer.  It  is  urged  that  they  should  have 
been  allowed  to  amend.  The  demurrer  being  sustained  on  the 
ground  that  the  bill  contained  no  equity,  and  as  no  motion 
was  made  for  leave  to  amend  before  judgment  was  entered^ 
there  is  no  error  in  this:  Story's  Eq.  PL,  sec.  861;  B.  S.,  p.  108, 
sees.  16, 17. 

It  is  also  contended  by  the  complainants  that  the  particular 
causes  of  demurrer  should  have  been  distinctly  pointed  out  l^ 
the  party  demurring.  This  would  be  correct  if  the  demurrer 
were  strictly  special  in  its  nature.  The  demurrer,  with  the 
causes  assigned,  attacked  the  bill  in  a  twofold  character,  with 


May,  1849.]  De  Louis  v.  Meek.  499 

a  Tiew  to  defeat  it  in  either.  It  does  not  bear  the  badge  of  a 
mere  bill  of  review,  and  therefore  the  special  causes  assigned  to 
assail  it  in  that  shape  need  not  be  considered;  but,  taking  it  as 
a  bill  in  the  nature  of  a  bill  of  review,  impeaching  the  decree 
for  fraud,  its  equity  is  directly  denied  by  some  of  the  causea 
assigned.  The  assignments  go  to  the  entire  gravamen  of  the 
complaint,  so  as  to  defeat  it  entirely  on  matter  of  substance; 
therefore  the  fact  that  the  respondents  failed  to  make  the  other 
special  causes  of  demurrer  good  did  not  deprive  them  of  th» 
benefit  of  those  which  were  valid  in  the  court  below:  Story's 
Eq.  PI.  350,  sec.  443. 

It  is  alleged,  also,  that  a  part  of  the  defendants  only  have  de* 
murred,  and  that,  as  to  the  rest,  the  bill  should  not  have  been  dis-^ 
missed.'    We  have  just  stated  that  the  demurrer  strikes  at  the  bill 
as  an  entirely,  putting  in  issue  its  whole  substance,  on  the  charge 
of  fraud  against  all  the  defendants.     Upon  this  issue  in  law 
the  right  of  action  as  to  one  and  all  of  the  parties  was  at  stake. 
The  bill  seeks  to  set  aside  the  decree  in  partition  for  fraud  in 
obtaining  it.    If  the  decree  be  set  aside  as  to  one  of  the  defend* 
ants,  it  will  be  so  as  to  all.    This  role  in  legal  proceeding  is  iu 
consistency  with  the  dictates  of  sound  reason  and  justice:  Bus^ 
miU  V.  Hogan,  1  Scam.  558;  Van  Schaick  v.  TroUer,  6  Cow.  600* 
Sufficient,  however,  has  been  said  on  this  point,  as  upon  the 
argument  it  was  not  strenuously  urged.     Whilst  considering  the 
points  touching  the  demurrer,  and  the  bill  as  affected  by  it,  to- 
gether with  the  action  of  the  court  upon  it,  it  may  be  proper 
here  to  dispose  of  a  question  raised  by  counsel  for  the  defend- 
ants.     It  is  urged  by  them  that  the  bill  shows  a  misjoinder  of 
the  complainants,  and  is  therefore  bad.    If  this  objection  to  the 
bill  be  well  founded,  it  should  have  appeared  among  the  causes 
of  demurrer  assigned,  so  that  the  case  might,  in  accordance  with 
the  rules  of  practice,  have  been  disincumbered  by  the  dismissal 
of  an  improper  party.    On  this  point,  see  Boyd  v.  Hoyt,  5  Paige» 
66;  Trustees  of  Walertoum  v.  Cowan,  4  Id.  510  [27  Am.  Dec.  80]. 
In  the  case  of  Orimes  v.  Wihon,  4  Blackf .  835,  this  matter  is 
discussed,  and  the  true  principle  presented.    There  the  parties 
stood  in  no  privity  with  each  other;  one  was  an  infant  and  had 
a  good  case  in  equity;  the  other  had  a  distinct  cause  of  action 
clearly  cognizable  at  common  law,  showing  no  impediment  to 
his  remedy  there.     There  was  no  privity  existing  between  them; 
their  interests  were  separate;  their  demands  independent.    In 
such  a  case  the  bill  would  be  dismissed  in  answer  to  the  proper 
pleading.    In  the  case  at  bar,  although  in  the  proceedings  in 
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partition,  as  Bet  forth  in  the  bill,  the  condition  of  the  complain- 
ants is  shown  to  be,  in  some  respects,  different,  their  interests 
in  the  end  sought,  by  impeaching  the  judgment  or  decree  of 
partition,  is  one  and  the  same.  The  rights  claimed  by  all  the 
complainants  are  conjoined  by  the  issue  to  be  tried  on  the  merits 
of  the  bill.  The  doctrine  here  asserted  and  adopted  by  this 
court  is  found  in  the  case  of  BaUentine  t.  Becdl,  3  Scam.  206,  and 
Story's  Eq.  PI.  530,  and  note  681,  532,  535;  VarickT.  Smith,  5 
Paige,  137  [28  Am.  Dec.  417];  Brinkerhoff  v.  Brown,  6  Johns. 
<3h.  150.  We  deem  it  unnecessaiy  to  refer  to  further  authorities 
on  this  point,  as  we  think  the  principle  and  practice  on  it  well 
established.  Where  there  is  unity  in  interest,  as  to  the  object 
to  be  attained  by  the  bill,  as  in  this  case,  the  parties  seeking  re- 
dress in  chancery  may  join  in  the  same  complaint  and  maintain 
their  action  together.  In  such  a  case,  it  is  within  the  province 
of  a  court  of  chanceiy  to  mete  out  to  each  and  all  of  the  com- 
plainants their  rights,  on  the  principle  of  sound  equity. 

The  objections  presented  touching  ihe  demurrer  being  dis- 
posed of,  we  will  proceed  to  consider  the  bill  under  its  legal 
operation.  We  have  already  said,  that  the  entire  equity  of  tiie 
bill  is  put  in  question  by  the  demurrer.  Have  the  complainants 
presented  such  a  case  by  their  bill,  as  will  justify  a  court  of 
chancery  in  granting  the  relief  sought? 

The  complainants,  De  Louis  and  wife,  show,  on  their  part,  that 
they  are  the  owners  in  fee  of  one  full  share  of  the  tract  of  land 
known  as  the  half-breed  tract,  situated  in  Lee  county,  Iowa,  to 
which  Elizabeth,  the  wife  of  said  De  Louis,  became  entitled,  as 
one  of  the  original  half-breed  proprietors  thereof,  by  treaty 
between  the  United  States  and  the  Sac  and  Fox  Indians,  made 
August  4, 1824,  and  by  the  act  of  congress  of  June  30, 1834; 
that  the  tract  contains  about  one  hundred  and  nineteen  thousand 
Acres  of  land,  more  or  less;  that  she  held  the  same  in  common 
with  others  claiming  by  the  same  title;  that  the  said  De  Louis 
and  wife  are  legally  entitled  to  the  same,  etc.  John  Wright 
claims  by  title  derived  from  the  same  source,  by  regular  con- 
Teyance,  and  shows  that  he  as  owner  is  entitled  to  one  fourth  of 
a  full  share  of  the  said  tract;  that  he  lives  on  the  land,  has 
made  valuable  improvements,  etc.  By  this  showing  the  com- 
plainants put  themselves  in  the  condition  of  persons  claiming 
and  having  rights  of  valuable  consideration,  involved  with  those 
of  others  in  such  proceeding  at  law,  as  may  have  been  resorted 
to  for  the  adjustment  of  the  interests  of  the  several  owners  oi 
the  land  in  question. 
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They  then  complain  that  by  the  agreement  and  consent  of 
Marsh,  Lee  &  Delavan,  and  others',  and  their  counsel  partici- 
pant therein,  they  have  been  injured  in  and  depriyed  of  their 
just  rights;  and  Uierefore  seek  relief,  by  praying  that  the  judg* 
ment  in  partition,  of  said  land,  entered  by  the  district  court  of 
Lee  couniy,  on  the  sixth  of  May,  1842,  may  be  set  aside  for . 
fraud. 

We  win  proceed  to  examine  the  points  made  as  to  the  merits 
of  the  bill,  on  the  ground  of  fraud.  Although  the  bill  has 
been  dismissed  as  to  De  Louis  and  wife,  on  their  own  motion^ 
having  been  parties,  we  must  consider  it  as  it  was  in  the  court 
below.  In  the  first  place,  it  is  contended  that  the  charge  of 
fraud,  as  laid  in  the  bill,  is  insufficient  in  law — that  the  charge 
is  general,  and  does  not  allege  the  fraud  in  proper  specifications 
as  to  the  partictdar  facts  in  which  it  consists.  Judge  Story,  in 
his  Equity  Jurisprudence,  Tol.  1,  p.  196,  sec.  186,  says:  ''It  is 
not  easy  to  give  a  definition  of  fraud  in  the  extensive  significa-^ 
tion  in  which  that  term  is  used  in  courts  of  equity,  and  it  has 
been  said  that  these  courts,  very  wisely,  never  laid  down  as  a. 
general  proposition  what  shall  constitute  fraud,  or  any  general 
rule  beyond  which  they  will  not  go,  upon  the  ground  of  fraud». 
lest  other  means  of  avoiding  the  equity  of  the  courts  should  be. 
found  out;  that  fraud  is  more  odious  than  force."  He  then^ 
proceeds,  on  page  197,  in  the  next  section,  to  give  a  definition 
in  substance,  by  saying  that ''  fraud,  indeed,  in  the  sense  of  a 
court  of  equity,  properly  includes  all  acts,  omissions,  and  con-« 
cealments  which  involve  a  breach  of  legal  or  equitable  duty, 
trust,  or  confidence  justly  reposed,  and  are  injurious  to  another, 
or  by  which  an  undue  and  unconscientious  advantage  is  taken 
of  another.'' 

Applying  this  view  of  fraud  in  the  court  of  equity,  how  does 
this  case  stand  upon  the  bill  ?  It  contains,  in  the  first  place,  a 
specific  charge,  that  the  attorney  for  the  petitioners  for  parti- 
tion, without  the  knowledge,  consent,  or  authority  of  John 
Wright,  the  complainant,  entered  their  appearance  for  him, 
acting  at  the  same  time  for  the  petitioners,  and  entered  into  a 
consent  and  agreement  to  allow  a  large  number  of  false  and 
spurious  claims  in  favor  of  Marsh,  Lee  &  Delavan,  and  others, 
BO  as  greatly  to  swell  their  interest,  and  thereby  proportionably 
to  diminish  his.  It  then  proceeds  to  aver  that  all  the  claims  so 
allowed,  except  the  thirty-three  shares  and  one  fourth  of  a  share, 
as  enumerated  in  the  bill,  and  set  forth,  are  fraudulent  and  un- 
just, could  never  have  been  substantiated  by  legal  proof,  and  would 
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never  have  been  admitted  into  said  decree,  except  by  such  com- 
promise; that  the  actings  and  doings  of  the  parties,  conductors, 
and  others  concerned  in  making  the  compromise,  are  contrary 
to  equity  and  good  conscience;  and  that,  by  reason  thereof,  the 
complainants  have  been  and  are  greatly  injured  and  defrauded 
in  the  premises.  The  charge  of  fraudulent  confederation  and 
collusior  in  making  the  compromise  is  clearly  made  against  the 
parties  thereto  and  the  conductors  thereof,  they  having  so  com- 
bined to  cheat  and  defraud  the  complainants  in  the  premises, 
and  thus  to  deprive  them  of  their  just  right;  and  to  endanger 
and  disturb  them  in  the  quiet  enjoyment  of  their  possessions 
and  improvements  on  the  tract  of  land  aforesaid.  The  bill  also 
charges  that  fraud  and  deceit  were  practiced  upon  the  court,  by 
inducing  it  to  believe  that  the  compromise  was  brought  about 
by  mutual  consent  of  the  rightful  owners  of  the  land  and  proper 
parties  to  the  proceeding,  or  those  duly  authorized  to  act  in 
their  behalf;  that,  in  fact,  all  this  was  untrue. 

That  persons  interested  in  land,  as  owners,  being  tenants  in 
common,  may,  by  consent  and  agreement  among  themselves, 
bona  Jide,  make  a  division  thereof,  so  as  to  sever  their  interests, 
and  thereupon,  waiving  the  ordeal  of  trial  by  proof  in  court  as 
to  title,  procure  a  deed  of  partition,  is  not  doubted.  In  doing 
this,  however,  if  there  be  owners  whose  interests  are  involved, 
4¥ho  are  not  personally  present,  and  do  not  participate  in  such 
•consent,  or  who  are  not  represented  legally  in  the  transaction, 
-and  whose  interests  or  just  rights  may  be  injuriously  affected  or 
lost  thereby,  such  persons  may  seek  and  find  redress  in  a  court 
of  equity.  If,  in  the  procurement  of  such  decree  or  judgment, 
fraud  be  resorted  to  by  the  parties  obtaining  it,  then,  upon  a 
proper  case  being  made  out  by  those  who  may  have  been  injured 
by  it,  a  court  of  equity  will,  in  the  exercise  of  its  power,  give 
relief. 

It  is  admitted  that  the  bill  charges  fraud  in  general  terms. 
Then,  if  it  contains  any  allegations  of  fact  upon  which  the  equi- 
table interposition  of  this  court  is  invoked,  what  are  they  ?  Do 
they  show  that  the  defendants  used  cuncing,  deception,  or  arti- 
fice, to  circumvent,  cheat,  or  deceive  the  complainants  ?  And 
do  they  charge  defendants  with  positive  or  actual  fraud  in  the 
fact  ?  or  that  they  are  justly  chargeable  with  acts,  omissions, 
and  concealments  which  involve  a  breach  of  legal  or  equitable 
duiy,  trust,  or  confidence,  justly  reposed,  and  by  which  the 
complainants  are  injured?  The  fact  that  the  decree  was  not 
obtained  in  the  ordinary  mode  of  trial,  as  to  proof  of  the  righti 
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of  oomplainaiits  io  the  land,  but  by  consent,  is  clearly  stated. 
Also,  that  veiy  many  of  the  persons  who  petitioned  for  a  decree, 
and  who  participated  in  the  consent  or  compromise  upon  which 
the  decree  was  made  and  entered,  and  who  were  benefited 
thereby,  had  no  good  or  legal  right  or  equitable  title  to  any 
part  of  the  tract  of  land  which  was  divided  among  them;  that 
about  two  thirds  of  the  claims  admitted  and  allowed  were  spu- 
rious, fraudulent,  unjust,  and  illegal;  and  being  so,  were  taken 
into  the  decree,  so  as  to  swell  the  interest  of  Marsh,  Lee  & 
Delavan^  and  diminish  the  interests  of  the  complainants  in  the 
land,  are  fully  charged.  The  bill  here,  we  think,  not  only 
tsharges  specifically  facts  which  amount  to  omissions  and  con- 
cealments in  making  the  compromise  or  consent  involving  a 
breach  of  equitable  duiy,  but  that  petitioners  knew  such  claims 
of  Marsh,  Lee  &  Delavan  and  others  were  fraudulent,  false,  and 
spurious,  and  that  they  fraudulently  confederated  and  colluded 
with  each  other,  with  the  intent  to  defraud  and  cheat  the  com- 
plainants. In  this  the  bUl  goes  further  than  to  charge  mere 
constructive  ffaud;  and  in  terms  judicially  intelligible  chargeu 
actual  fraud  on  the  defendants,  on  the  ground  of  deception, 
artifice,  and  circumvention. 

But  it  is  urged  that  the  proceeding  was  regularly  in  court,  in 
accordance  with  the  provisions  of  the  law  of  the  state;  that  the 
complainants  had  legal  notice,  and  that  it  was  their  duiy  to  at- 
tend to  their  rights  and  interests  in  the  land.  We  consider 
that  the  bill  furnishes  a  fair  and  full  answer  to  this  position,  so 
far  as  Wright  is  concerned.  He  charges  that,  at  the  term  of 
the  court  when  the  decree  was  made  upon  the  compromise, 
and  before  either  was  made,  he  was  in  attendance  for  the  pur- 
pose of  seeing  to  his  rights,  and  that  he  was  told  by  one  of  the 
counsel  of  the  petitioners  that  the  cause  would  not  be  tried  at 
that  term;  that  under  this  assurance  of  the  counsel  he  left  the 
court  and  went  home.  He  also  charges  that  by  this  act  of  the 
counsel  he  was  fraudulently  and  deceitfully  induced  to  believe 
that  his  presence  was  no  longer  necessary  at  that  term  of  the 
court,  and  therefore  he  failed  to  attend  to  his  rights.  This  act 
of  the  counsel  is  laid  in  the  bill  as  having  operated  to  defraud 
him.  An  attorney  or  counsel,  when  acting  in  court  procedure 
for  his  client,  acts  in  his  stead.  His  acts,  in  managing  the 
business  in  court,  are  the  acts  of  the  client.  It  will  not  be 
doubted,  that,  if  the  party  to  a  proceeding  in  court  would,  by 
fraudulent  representation,  procure  his  opponent's  defeat  in  the 
like  manner,  as  stated  in  the  bill  in  this  case,  the  parly  injured 
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mig^t  be  relieved  in  a  court  of  equity,  on  the  ground  of  fisud. 
Then  in  the  case  of  an  attorney,  when  acting  for  his  client,  the 
juune  principle  of  equity  and  good  conscience  clearly  applies. 
If  it  did  not,  much  confusion  and  injustice  might  be  found  to 
exist.  We  think  the  fact  as  stated  in  the  bill,  that  Wright  was 
induced  to  leave  coiirt,  taken  in  connection  with  the  fact,  which 
is  also  alleged  as  a  ground  of  fraud,  that  the  attorneys  of  Marsh, 
Lee  &  Delaven,  and  other  petitioners,  appeared  and  acted  for 
Wright,  the.  complainant,  without  his  authority  or  knowledge, 
presents  a  clear  exception  to  the  general  rule,  and  was  sufficient 
to  meet  and  overcome  the  demurrer. 

It  may  be  said  that  the  fact  that  the  attorneys  having  ajH 
peared  for  Wright  without  authority,  ought  not  to  affect  the 
petitioners  for  partition,  and  the  others  benefited  by  the  com- 
promise and  decree.  But,  they  were  the  attorneys  of  Marshy 
Lee  &  Delavan,  and  others,  who  were  seeking  to  be  benefited  by 
the  decree,  at  the  same  time.  The  attorneys,  according  to  the 
averments  of  the  bill,  must  have  known  that  they  had  no  au- 
thoriiy  to  appear  for  Wright  in  making  the  compromise.  Whea 
the  rights  of  parties  are  involved  in  legal  action,  such  knowl- 
edge of  the  attorney  is,  in  the  general,  considered  as  notice  ta 
the  client.  But  clearly,  if  the  attorneys  knew  that  Wright  had 
given  them  no  authority  to  appear  and  consent  to  the  com- 
promise for  him,  and  they  failed  to  inform  the  parties  to  it  of 
that  fact,  it  was  a  breach  of  duty  and  against  good  conscience: 
Story's  Eq.  Com.,  p.  395,  sec.  408;  Astor  v.  Wells,  4  Wheat. 
466,  4  condensed,  513;  Fulton  Bank  v.  N.  Y,  db  Sharon  Canai 
Co. ,  4  Paige,  137. 

But,  supposing  that  the  attorneys  who  appeared  for  Wright 
had  been  authorized  by  him  to  act  as  his  attorneys  in  the  case, 
will  it  be  contended  that  an  attorney  may,  by  consent  and  com- 
promise, in  a  case  of  partition  involving  rights  and  interests  to 
a  vast  amount,  admit  a  large  number  of  unjust,  illegal,  and 
spurious  claims,  to  the  prejudice  and  manifest  injury  of  his 
client,  without  his  knowledge,  consent,  and  authority  ?  It  is  true 
that  courts  of  equity  will  be  disinclined  to  disturb  a  consent  or 
compromise  made  by  an  attorney  who  is  authorized  to  appear  for 
a  party  to  a  suit,  unless  it  will  operate  unreasonably  to  the  preju- 
dice of  the  interests  of  that  party;  still,  where  it  works  great  in- 
justice, equity  will  give  relief  from  it.  In  the  case  of  EoUcer  v. 
Parker,  7  Cranch,  436,  the  court  decided  that  **  although  an  at- 
torney at  law  has  no  right  to  make  a  compromise,  yet  a  court 
will  be  disinclined  to  disturb  one  which  was  not  so  unreason-^ 
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able  iu  itself  as  not  to  be  ezclaimed  against  by  all,  and  to  create 
an  impression  that  the  judgment  of  the  attorney  had  been  im- 
posed upon,  or  not  fairly  exercised.  But  where  the  sacrifice  is 
such  as  to  leave  it  scarcely  possible,  that,  with  a  full  knowledge 
of  every  circumstance,  such  a  compromise  could  be  fairly  made, 
there  can  be  no  hesitation  in  saying  that  the  compromise  being 
unauthorized,  and  being  therefore  void,  ought  not  to  bind  the 
injured  party.  Though  it  may  assume  the  form  of  an  award  or 
a  judgment  at  law,  the  injured  party  ought  to  be  relieved 
against  it."  This  decision  speaks  the  language  of  sound  equity, 
and,  with  a  proper  reference  to  the  relation  existing  between  an 
attorney  and  his  client,  limits  the  profession  to  its  sphere  of 
representative  action,  leaving  the  party  represented,  profession- 
ally, the  indisputable  right  of  disposing  of  his  own  property 
according  to  his  will. 

In  contemplation  of  equiiy  it  is  not  allowable  for  attorneys 
or  agents  making  contracts  or  agreement,  with  or  without  au- 
thority, to  act,  in  the  making  of  them,  mala  Jide,  so  as  injuri- 
ously to  affect  others  who  stand  in  such  a  relation  to  them  as 
to  be  affected  by  the  contract  or  the  consequences;  as  others 
besides  the  parties  contracting  are  concerned,  it  is  properly  said 
to  be  governed  by  public  utility:  Story's  Eq.  Jur.,  p.  326,  sec. 
133. 

This  principle  is  fully  recognized  by  the  supreme  court  of 
Illinois,  and  is  brought  within  the  corrective  power  of  equity 
jurisdiction.  In  the  case  of  Truett  v.  WainvyrigM  et  al.,  4^  Gilm. 
420,  the  court  say:  ''  The  setting  aside  of  judgments,  as  well  in 
the  case  where  they  were  procured  by  the  misconduct  of  the 
plaintiffs,  as  where  they  were  obtained  by  the  unauthorized  ap- 
pearance of  strangers,  rests  at  last  on  the  ground  of  fraud. 
The  law  looks  upon  such  practices,  however  far  the  parties  may 
have  been  from  the  thought  of  actually  committing  a  wrong,  as 
fraudulent,  and  treats  them  as  such."  To  prevent  injustice  of 
this  kind  is,  in  the  same  case,  said  to  be  one  of  the  most  effi- 
cient, and  therefore  most  valuable,  powers  of  a  court  of  equity. 

The  principle  that  an  attorney  can  not  receive  anything  but 
money  in  satisfaction  of  a  demand  put  into  his  hands  for  collec- 
tion, without  authority  to  do  so,  from  his  client,  has  been  de- 
cided by  the  supreme  court  of  this  state  in  the  case  of  McCarver 
V.  Necdey,  1  Q-.  Greene,  360.  In  Hopbins  v.  Mallard,  Id.  117,  it 
has  been  decided  that  an  attorney,  after  the  decision  of  a  case 
in  the  district  court,  without  authority  from  his  client,  is  not 
warranted  to  follow  the  case,  as  such,  into  the  supreme  court 
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and  attend  to  it  there,  when  the  contract  was  to  attend  to  it  in  the 
district  court  alone. 

The  books  are  not  destitate  of  cases  and  decisionSy  emanating 
from  the  best  lights  of  equity  jurispradence,  clearly  and  dis- 
tinctly showing  that  attorneys  can  not,  without  the  consent  and 
authority  of  their  clients,  make  contracts  or  compromises  which 
will  operate  injuriously  upon  their  interests;  that  such  acts  do 
not  appertain  to  their  professional  duty  and  responsibility. 
Courts  of  equity  have,  when  a  case  is  prpperly  presented,  en- 
tertained jurisdiction  and  given  relief  for  wrongs  of  this  de- 
scription on  the  ground  of  fraud,  and  will  still  do  so. 

It  is  contended  by  the  defendants  that  leave  should  have 
been  obtained  from  the  court  below  to  file  this  bill,  and  that  it 
therefore  should  not  have  been  entertained.  Where  a  decree  or 
judgment  in  partition,  such  as  the  one  complained  of  here,  is 
alleged  to  have  been  obtained  by  fraud,  it  may  be  impeached  by 
an  original  bill  without  the  leave  of  the  court.  The  fraud  used 
in  obtaining  the  decree  being  the  principal  point  in  issue,  and 
necessary  to  be  established  by  proof  before  the  propriety  of 
the  decree  can  be  questioned:  Mitford's  Ch.  PI.  138.  And 
where  a  decree  has  been  so  obtained,  the  court  will  restore  the 
parties  to  their  former  situation,  whatever  their  rights  may  be: 
Id.  130.  And  on  the  same  page  express  and  pointed  authority 
is  given  for  the  entertainment  of  the  bill  in  this  case.  Mr. 
Mitford  says:  ''When  a  decree  has  been  made  by  consent,  and 
that  consent  has  been  fraudulently  obtained,  the  party  grieved 
can  only  be  relieved  by  an  original  bill."  That  the  remedy  in 
such  case  is  by  an  original  bill,  can  not  with  propriety  be  ques- 
tioned; and  such  is  the  mode  for  relief  where  judgments  at  law 
are  obtained  by  fraud:  Fermor^a  Case,  3  Co.  77;  Anderson  v. 
Anderson,  8  Ohio,  108;  Mitchell  v.  Harris,  2  Ves.  135;  ShoUenr- 
birk  V.  Wheeler,  3  Johns.  Ch.  280;  Shelmire  v.  Thompson,  2 
Blackf.  271;  Porter  v.  Moffeti,  Morr.  108. 

It  is  contended  that  the  remedy  of  the  complainants  is  against 
the  attorneys,  if  they  have  appeared  without  authority,  or  acted 
improperly,  so  as  to  injure  them  in  making  the  compromise  and 
procuring  the  decree.  Such,  however,  is  not  the  law,  where 
their  conduct  is  charged  to  be  fraudulent.  If  their  conduct  in 
procuring  the  compromise  and  entiy  of  the  decree  or  judgment 
thereon,  be  fraudulent,  the  party,  or  client,  is  not  bound  by  it, 
for  it  is  void  in  law,  particularly  if  the  acts  so  performed  were 
done  in  fraudulent  confederation  and  collusion  with  others,  who 
stood  in  a  relation  to  the  proceeding  to  be  benefited  theroby: 


May,  1849.]  Ds  Louis  v.  Meek.  607 

Bloo  T.  Bank  oflUiruns,  1  Scam.  444,  and  note;  Denton  y.  Nt/yes, 
6  Johns.  296  [5  Am.  Deo.  237]. 

But  it  is  urged,  with  much  apparent  confidence,  that  the  com- 
plainants here,  and  particularly  Wright,  are  not  in  a  condition 
to  claim  relief,  for  the  reason  that  they  have  been  benefited  by 
the  compromise  and  decree,  instead  of  being  injured.  This  po- 
sition is  presented  on  the  view,  that  all  that  has  been  charged  in 
fhe  bill  be  true  and  sufficient,  in  point  of  fact  and  law,  to  show 
that  fraudulent  claims  were  allowed,  as  stated  in  the  bill;  and 
that  the  attorneys  who  acted  for  Wright  in  making  the  compro- 
mise did  so  without  his  knowledge  and  authority. 

The  bill  states  that  the  *'  half-breed  tract''  contained  one  hun- 
dred and  nineteen  thousand  acres  of  land,  more  or  less ;  that  there 
are  but  thirty-three  or  [thirty-]four  b(ma  fidie  claims,  or  original 
titles  to  shares  of  ''  half-breeds"  thereto,  under  the  treaty  and 
act  of  congress;  and  that  by  the  compromise  or  consent  decree, 
the  claims  are  made  to  amount  to  one  hundred  and  one,  by  the 
admission  of  spurious  or  fraudulent  titles.  Taking  the  allega- 
tions of  the  bill  to  be  true,  it  is  clear  that  the  complainants  must 
be  injured  by  diminishing  their  interests  in  the  land,  by  the  in- 
crease of  the  number  of  claims  or  shares.  The  statement  in  the 
bill  will  make  a  difference,  in  the  amount  and  value  of  the  in- 
terest of  the  complainants,  in  diminution  of  about  two  thirds  of 
their  rights.  We  are  of  the  opinion  that  the  allegations  of  facts, 
in  the  bill,  do  not  show  that  the  complainants  were  benefited, 
but  that  they  have  been  injured  substantially  and  materially. 

In  this  view  of  the  case  it  is  urged  that  the  complainant 
Wright,  haying  failed  to  appear  in  person  to  take  part  in  the 
making  of  the  compromise,  would  have  been  barred  from  re- 
ceiving any  portion  of  the  land;  whereas,  by  the  appearance  and 
acts  of  the  attorneys  for  him  in  the  transaction,  he  was  made  a 
participant  with  others  who  were  admitted  to  the  benefits  of  the 
compromise  and  decree.  To  sustain  this  position  the  statute  of 
Iowa,  which  provides  for  the  partition  of  lands,  is  referred  to. 
The  thirty-sixth  section  of  that  statute  is  cited,  which  provides 
that  "  where  all  the  parties  in  interest  shall  have  been  notified 
to  appear  and  answer  the  partition,  either  by  the  service  of  the 
mimmons,  or  by  the  publication  hereinbefore  prescribed,  the 
judgment  aforesaid  shall  be  binding  and  conclusive  upon  all 
persons  whatsoever." 

We  think  it  all-sufficient,  on  this  point,  to  say  that  this  stat- 
ute must  be  held  to  apply  to  all  proceedings  which  may  have 
been  had,  with  its  legitimate  force  and  effect,  where  such  pro- 
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oeedings  are  had  bona  fide;  but  it  never  was  intended  to  coTer 
up  proceedings  nicda  fide.  Such  a  construction  of  it  would  be 
at  variance  with  the  plainest  principles  of  law  and  justice.  The 
purifying  power  of  equity  jurisprudence  will  not  thus  be  stayed. 
To  impute  to  the  legislature  a  design  to  sanction  fraud  by 
solemn  enactment,  would  reflect  upon  their  integrity.  Fraud 
vitiates  the  most  important  judicial  acts  when  found  to  exist  in 
them,  and  renders  them  void  upon  discovery  before  the  proper 
tribunal. 

If  Wright  had  been  personally  present,  or  if  he  had,  like  De 
Louis,  been  represented  in  making  the  compromise,  still  if  the 
petitioners,  or  their  attorneys,  had  acted  fraudulently  either  by 
misrepresentation  or  concealment  so  as  to  deceive  and  injure  them 
in  their  rights,  they  would  be  entitled  to  relief  in  a  court  of  equity. 

The  negligence  of  Wright  is  also  urged  as  a  reason  why  he 
has  no  equitable  claim  to  relief.  There  can  be  no  doubt  that 
this  would  operate  against  his  right  to  the  equitable  interposi- 
tion, if  he  sought  to  be  relieved  from  the  effect  of  mere  irregu- 
larity in  the  proceedings  of  the  court  in  making  the  partition, 
and  when  he  had  failed  to  be  vigilant  in  asserting  his  rights. 

But  in  this  case  the  bill  charges  fraud  upon  the  petitioners  and 
attorneys,  in  making  the  compromise  and  procuring  the  decree 

to  be  entered  and  confirmed,  by  practicing  deception  upon  the 
court.  We  have  not  been  able  to  find  any  authority  for  requir- 
ing a  party  to  be  on  his  guard  against  fraudulent  acts,  by  com- 
bination or  otherwise,  and  on  failure  to  prevent  which,  he  will 
be  held  as  negb'gent  and  in  default.  The  spirit  of  the  law 
moves  in  a  pure  channel,  imparting  life  and  vigor  to  justice  in 
disposing  of  the  rights  of  the  citizen.  A  suitor  in  court,  or  one 
whose  interests  are  at  stake  there,  has  an  indisputable  right  to 
legal  protection,  and  to  be  dealt  with  in  all  fairness.  He  will 
be  held  to  suffer  the  legitimate  effects  of  his  own  negligence, 
but  no  more.  Such  is  the  subtlety  of  fraud,  its  infinitude  of 
character  and  shape,  and  its  power  of  insinuation,  when  con- 
ceived and  brought  to  life  and  action,  that  the  most  sacred  and 
best-guarded  citadels  of  right  and  justice  among  men  are  not 
always  safe  from  its  invasion.  Wright  could  not  be  presumed 
to  prevent  the  fraud  by  his  personal  presence  and  attention, 
and  the  law  does  not  recognize  this  answer  to  his  complaint  as 
good.  The  bill  avers  that  he  and  De  Louis  and  wife,  the  com- 
plainants, were  not  in  any  way  participant  in  the  transaction 
upon  which  the  fraud  is  charged.  This  we  deem  sufficient  on 
this  point. 


ICay,  1849.]  De  Lottis  v.  Meek.  609 

In  a  bill  of  this  kind,  it  can  not  be  sucoessfnlly  contended 
that  more  is  required  than  to  state  every  material  fact  upon 
which  the  complainants  intend  to  offer  evidence,  distinctly  and 
clearly.  A  general  and  substantial  charge  of  such  a  fact  is  suf- 
ficient. It  is  not  necessary  to  charge  minutely  all  the  circum- 
stances which  may  conduce  to  prove  the  general  charge;  these 
circumstances  are  for  the  matter  of  evidence  which  need  not  be 
charged  in  order  to  let  them  in  as  proofs:  Story's  Eq.  PL,  p. 
24,  sec.  28;  Wkelan  v.  Whelan,  3  Cow.  571.  In  Davis  v.  TUeston 
el  cd.,  6  How.  120,  Judge  Woodbury,  in  delivering  the  opin- 
ion of  the  court,  says:  '*  The  existence  of  fraud  in  obtaining  the 
original  judgment,  which  is  the  other  ground  assigned  for  relief, 
is  next  to  be  considered.  It  is  not  only  alleged  generally,  but 
in  details,  so  far  as  already  specified  in  this  opinion;  a  general 
allegation  of  it  in  the  bill  would  have  been  sufficient,  if  so  cer- 
tain as  to  render  the  subject-matter  of  it  clear."  In  support  of 
this  position  he  cites  the  cases  of  Nesmiih  et  al.  y.  Galvert,  1 
Woodb.  &  M.  44;  Smiih  v.  Burnham,  2  Sumn.  612;  Eldredge 
V.  Jenhina,  8  Story,  181. 

In  the  case  at  bar  the  substantive  facts  upon  which  fraud  is 
charged,  are  so  stated  as  veith  certainty  to  render  the  subject- 
matter  of  the  bill  clear,  as  to  the  allegations  therein  made.  We 
therefore  are  of  the  opinion  that  the  court  below  should  have 
overruled  the  demurrer  of  the  defendants  and  put  them  upon 
their  answer  to  the  bill'  upon  its  merits. 

In  concluding  our  decision  upon  this  interesting  case,  we  have 
only  to  add  that  we  have  given  it  a  most  patient  and  careful 
investigation,  commensurate,  we  trust,  with  its  importance. 
We  have  paused,  reflected  maturely,  and  would  willingly  have 
avoided  a  decision  which  may  possibly  disturb  titles  which  have 
become  vested  under  the  decree  of  partition,  and  open  the 
door  for  future  litigation.  Sensible  that  consequences,  weighty 
in  their  character,  may  emanate  from  a  decision  which  will  put 
in  issue  the  facts  charged  in  the  bill,  still,  it  is  no  less  the  duly 
of  this  court  to  decide  the  questions  of  law  presented  in  the 
elaborate  arguments  according  to  the  principles  of  equiiy  juris- 
prudence. Guided  in  our  determination,  by  the  brightest  judi- 
cial lights  of  the  country,  we  have  endeavored  to  reflect  the 
law  as  we  find  it  in  the  books.  This  we  consider  a  duty  for 
which  there  is  no  alternative,  and  paramount  to  consequences 
however  to  be  deplored.  Avoiding  any  intimation  in  relation  to 
the  merits  of  the  case,  we  are  of  the  opinion  that  the  bill  shows 
sufficient  equiiy  on  its  face  to  put  the  defendants  on  answer. 
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The  cause  will  therefore  be  remanded  to  the  district  court  of 
Lee  county  for  further  proceedings  to  be  had  not  inconsistent 
with  this  opinion. 
Decree  reversed. 

Bills  op  Review,  Natube  akd  Scope  of:  See  Brewer  v.  Bowman^  20  Anu 
Deo.  158,  and  note,  discussing  this  question  at  length. 

Misjoinder.  Defense  of,  when  must  be  Taken  and  when  Waivkdx 
See  Osgood  v.  Franklin,  7  Am.  Dec.  513;  Watertoum  v.  Cowen,  27  Id.  80;  New 
London  Bank  v.  Lee,  Id.  713;  Campbell  v.  Wallace,  37  Id.  219;  Mann  v. 
Bvford,  Id.  691. 

Joinder  of  Causes  of  Action:  See  Stoyel  v.  WesUoU,  2  Am.  Dec.  109;  MU» 
V.  OLdfieUl,  Id.  182;  Richardson  v.  McKinson,  12  Id.  308;  FelUnoe  v.  Fellowe^ 
15  Id.  412;  Nonis  v.  School  DisL  No,  1,  28  Id.  182;  Vojfi  Deusen  v.  Blum,  29 
Id.  582;  WhippU  v.  Fuller,  Id.  330;  Children  v.  McCullough,  30  Id.  549; 
Medlin  v.  PlaU  Co.,  40  Id.  135. 

Parol  Partition  among  Co-tenants:  See  Ryerss  v.  Wliuler,  37  Am.  Deo. 
243;  Calhoun  v.  Hays,  42  Id.  275;  Brown  v.  Whetler,  44  Id.  550;  Dow  v. 
Jewell,  45  Id.  371)  and  cases  cited  in  notes  to  the  decisions. 

Degree  of  Partition  by  Orphans'  Court  is  Impeachable  fob  F&aud: 
Mitchell  V.  Kinixer,  47  Am.  Dec.  408;  the  principal  case  was  cited  in  refer- 
ence to  this  point,  in  Brace  y.  Beid,  3  G.  Greene,  427. 

Notice  to  Attorney  is  Presumptive  Notice  to  Client  in  the  samA 
transaction:  Barnes  v.  McClinUm,  23  Am.  Dec.  62. 

Attorney  has  no  Authority  to  Compromise  Client's  Claim  or  suit: 
Huston  V.  MUchdl,  16  Am.  Dec.  506;  Fitch  v.  Scott,  34  Id.  68.  The  principal 
case  was  cited  on  the  point  that  it  is  now  the  constant  practice  to  relie^a 
parties,  sometimes  by  motion  and  sometimes  in  chancery,  from  judgment! 
rendered  against  them  in  consequence  of  totally  unauthorized  acts  of  a  prag- 
matical attorney:  Harsbey  v.  Blachnan,  20  Iowa,  179.  See  also,  on  this  pointy 
Brooks  v.  O'Hara,  8  Fed.  Rep.  533;  United  States  v.  Throckmorton,  98  U.  S. 
66,  both  citing  principal  case. 

Compromise  Procured  by  Fraud  will  be  set  aside  in  equity:  Underwood 
Y.  Brockman,  29  Am.  Dec.  407. 

Fraud,  how  Pleaded:  See  Hyson  v.  Dunn,  41  Am.  Dec.  100,  and  note. 

Where  Attorney  Confesses  Judgment  against  a  party  without  authority^ 
the  party  injured  is  entitled  to  relief  on  the  ground  of  fraud:  PoweU  v* 
Spavlding,  3  G.  Greene,  443,  citing  principal  case. 
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[2  O.  OREEinB,  360.] 

To  Justify  This  Court  in  Overruling  Deliberate  Judgment  of  iht 
supreme  court,  whether  made  before  or  since  our  state  organization,  th9 
decision  must  appear  to  be< palpably  erroneous. 

General  Plea  of  Fraud  to  an  action  on  a  promissory  note  is  good. 

Ebbob  to  the  Jackson  district  court.     The  opinion  states  the 
case. 

T.  S.  Wilson  and  P.  Smith,  for  the  plaintiff  in  error. 
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L.  Clark  and  B.  F.  Spurr,  for  the  defendant. 

By  Court,  Gbeene,  J.  An  action  of  assumpsU  on  a  promia- 
Bory  note  against  the  maker /Joseph  E.  Hildreth.  Pleas,  general 
issue,  and  one  charging  in  general  terms  that  the  ''note  was 
obtained  by  fraud,  covin,  circumyention,  and  misrepresenta- 
tion." A  trial  was  had  upon  the  general  issue  and  a  judgment 
rendered  for  the  plaintiff.  To  the  plea  of  fraud  the  plaintiff  de- 
murred; the  demurrer  was  sustained,  and  the  decision  of  the 
court  thereon  is  now  assigned  as  error.  But  one  question  is 
presented  in  the  case  for  adjudication.  Are  general  allegations 
of  fraud  sufficient,  in  a  plea  to  an  action  on  a  promissory  note? 

Our  statute  proyides  that  if  any  fraud  or  circumvention  be 
used  in  obtaining  the  making  or  execution  of  any  promissoiy 
note,  it  may  be  pleaded  in  bar  to  any  action  thereon :  B.  S. ,  p.  453, 
sec.  6.  Under  this  statute  it  was  decided  by  our  territorial  supreme 
court,  in  1846,  in  the  case  of  Hampton  v.  Pearce,  Morr.  489,  that 
a  general  plea  of  fraud  to  an  action  on  a  promissoiy  note  is 
good.  Since  that  decision,  a  general  averment  of  fraud  in  ob- 
taining a  note  from  the  maker  has  been  deemed  sufficient,  until 
the  present  case  arose  in  the  court  below.  And  even  now  under 
the  authorities  and  able  arguments  submitted  to  our  considera- 
tion, we  think  no  sufficient  reason  is  presented  for  abrogating 
a  practice  which  has  generally  obtained  in  our  state  since  Eamp^ 
ton  V.  Pearce^  and  which  was  fully  sanctioned  in  the  decision 
of  that  case.  To  justify  us  in  overruling  a  deliberate  judgment 
of  the  supreme  court,  whettier  made  before  or  since  our  state 
organization,  the  decision  must  appear  to  be  palpably  erro- 
neous. But  Hampton  v.  Pearce  does  not  appear  to  us  repug- 
nant to  any  well-recognized  principle  of  law,  or  rule  of  practice. 
A  general  plea  that  a  deed  was  obtained  by  fraud  is  recognized 
as  good  by  Chitty's  Cr.  PI.,  8th  Am.  ed.,  537.  And  to  a  plea  of 
release  he  says,  on  p.  582,  the  plaintiff  might  reply,  "  that  it  was 
obtained  by  duress  or  fraud,  and  it  was  then  considered  to  be  un- 
necessary and  injudicious  to  state  the  particulars  of  the  fraud." 
If  such  general  allegations  of  fraud  may  be  urged  in  the  case  of  a 
deed,  why  may  they  not  be  equally  applicable  in  the  case  of  a 
note  ?  And  if  good  in  a  replication  to  a  plea  of  release,  why  not 
equally  good  in  a  plea  to  a  declaration  on  a  note?  Obviously, 
the  same  reasoning  which  will  justify  the  one  must  apply  with 
equal  force  in  support  of  the  other. 

By  many  courts  it  has  been  decided  that  fraud  in  obtaining  a 
promissory  note,  or  to  impeach  the  consideration  of  a  simple 
contract,  may  be  given  in  evidence  under  the  general  issue: 


». 
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Brewer  y.  Harns,  2  Smed.  &  M.  84;  Loffland  v.  Su89eU,  Wright, 
438;  Armstrong  v.  EaU,  Coxe  (N.  J.),  178;  MioU  v.  Co^^- 
8/BaZZ,  4  Blackf.  240  [29  Am.  Dec.  365].  That  fraud  constitatea 
a  legal  defense  under  the  general  issue,  in  a  proooeding  like  the 
present,  appears  to  be  well  supported  by  authority.  Under 
such  a  practice  it  must  be  admitted  fallacious,  to  require  specific 
averments  of  the  facts,  circumstances,  and  character  of  the 
fraud.  The  general  plea  of  fraud  is  of  itself  an  important  limi- 
tation to  the  field  of  controversj,  which  would  otherwise  be 
open  between  the  parties  under  the  general  issue.  It  is  diffi- 
cult for  us  to  understand  how,  ander  such  circumstanceB,  the 
general  plea  of  per  fraudum  can  work  surprise  upon  the  plaint- 
iff as  payor  of  the  note.  It  narrows  the  controversy  to  a  special 
point  with  which  the  payor  of  the  note  can  not  but  be  familiar, 
for  it  is  confined  to  fraud  or  circumvention  averred  to  have  been 
used  in  obtaining  the  execution  of  the  instrument  sued  upon. 
The  plea  in  effect  acknowledges  the  making  of  the  note,  but 
seeki!}  to  avoid  it  by  showing  that  it  was  obtained  in  a  transac- 
tion which  would  invalidate  its  enforcement,  because  it  waa 
fraudulent. 

Bespectable  authorities,  it  is  true,  have  been  adduced  in  this 
case  to  show  that  a  general  plea  of  fraud  is  bad,  and  that  the 
circumstances  constituting  the  fraud  should  be  specified.  But 
most  o1  iho^e  authorities  are  not  applicable  to  promissory  notes, 
nor  could  the  decisions  have  been  made  upon  statutes  strictly 
analogous  to  ours;  and  while  some  of  them  may  be  regarded  aa 
in  conflict  with  our  decision  in  this  case,  we  are  still  encouraged 
by  good  authorities  to  reaffirm  the  doctrine  of  Hampton  v.  Pearce. 

In  Pence  v.  Smock^  2  Blackf.  315,  and  in  Huston  v.  M22tam8, 
8  Id.  170  [25  Am.  Dec.  84],  general  pleas  of  fraud  to  actions  on 
bonds  were  held  to  be  good,  and  in  Elliott  v.  CoggshdU,  4  Blackf. 
239  [29  Am.  Dec.  365],  the  propriety  of  a  general  plea  of  fraud 
impeaching  the  consideration  of  a  simple  contract  was,  in  a  weU- 
considered  and  able  opinion,  held  to  be  conclusive. 

The  same  doctrine  is  entertained  in  Kentucky,  not  only  in  ao- 
tions  upon  simple  contract,  but  also  upon  deeds:  Sharp  v.  White, 
1  J.  J.  Marsh.  106;  Boss  v.  Braydon,  2  Dana,  161  [26  Am.  Deo. 
445].     So  in  Pemherton  v.  Staples,  6  Mo.  59. 

Under  the  foregoing  reasons  and  authorities  we  conclude  that 
a  general  plea  of  fraud,  to  an  action  on  simple  contract,  is  good. 

Judgment  reversed. 

iStabe  Decisis,  Dootrinb  of:  See  Smith  v.  Henry,  44  Am.  Deo.  640,  and  note. 
Fraud,  how  Pleaded:  See  De  Louis  v.  Meek,  ante,  491,  and  note. 
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Ross'  ExEOUTOB  V.  Gabfenteb. 

[9  B.  MOHBOZ,  867.] 

Dinss  ov  Pabtzoulab  Slayb  bt  Name  is  Specitio  in  its  nature,  and  tilt 
death  of  the  slaye  in  the  life-time  of  the  testatrix  operates  aa  an  ademp- 
tion of  it. 

The  Question  of  Ademption  is  not  One  of  Intention,  bat  an  ademp- 
tion is  effected  upon  the  principle  that  the  subject  is  annihilated,  or  its 
oondition  so  altered  that  nothing  remains  to  which  the  terms  of  the  be- 
qnest  can  apply. 

Whzrb  Dsvisb  is  Adeemed  bt  Death  of  Slave  during  the  testatrix's 
life,  and  the  latter  did  not  afterwards  make  any  bequest  out  of  the  resi- 
due of  her  estate  to  compensate  the  devisee  for  the  loss,  the  devisee  is 
not  entitled  to  anything  on  account  of  the  slave's  death,  nor  to  compensa- 
tion out  of  the  residue  oi  the  estate. 

Whebb  Slave  Specifically  Devised  Dies  in  Ck)NSEQUENCE  of  Injubies 
inflicted  by  a  third  person,  during  the  life  of  the  testatrix,  and  the  latter 
reavers  a  judgment  against  the  person  committing  the  injury,  the  devise 
is  adeemed,  and  the  devisee  is  not  entitled  to  the  amount  so  reoovered, 
from  the  residue  of  the  estate. 

Ebbob  to  the  Gktrrard  circuit.    The  opinion  states  the  case. 
Burton,  for  the  plaintiff. 
Ikimert  for  the  defendants. 

By  Court,  Simpson,  J.  In  April,  1884,  Elizabeth  Boss  made 
and  published  her  last  will  and  testament,  in  which  she  devised 
to  her  daughter,  Polly  Carpenter,  a  slave  named  Harvey. 

Afterwards,  and  during  the  life-time  of  the  testatrix,  the  slave 
so  devised  died,  in  consequence  of  injuries  inflicted  on  him  by 
Thomas  Kennedy  and  others.    Elizabeth  Boss,  during  ber  life. 
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brought  a  suit  against  the  persons  concerned  in  the  trespass  on 
the  slave,  and  recovered  a  judgment  against  them  for  the  sum  of 
one  hundred  and  ninety-five  dollars  and  costs,  which  she  collected. 

After  the  death  of  Elizabeth  Boss,  this  suit  was  brought  bgr 
Oarpenter  and  wife,  asserting  a  claim  to  the  amount  of  the  judg- 
ment recovered  for  the  injury  to  the  slave,  which  they  con- 
tended belonged  to  the  devisee  in  lieu  of  the  slave  devised  to 
her. 

This  claim  can  not  be  sustained.  The  devise  was  of  a  par- 
ticular slave  by  name.  It  was  specific  in  its  nature,  and  ih» 
death  of  the  slave  in  the  life-time  of  the  testatrix  operated  as  an 
ademption  of  it,  upon  the  clear  principle,  that  the  subject  being 
extinct,  the  specific  devise  could  not  possibly  take  effect:  1  Boper 
on  Leg.  243. 

The  doctrine  is  well  settled,  that  the  question  of  ademption 
by  the  death  or  destruction  or  sale  of  the  thing  devised,  or  th» 
payment  of  a  debt  specifically  bequeathed,  whether  a  voluntary 
payment  by  the  debtor,  or  one  by  compulsion  of  the  testator,  is 
not  one  of  intention,  but  an  ademption  is  thereby  effected,  upon 
the  principle  before  stated,  that  the  subject  is  annihilated  or  its 
condition  so  altered  that  nothing  remains  to  which  the  terms  of 
the  bequest  can  apply:  WaUon  v.  WaUon,  7  Johns.  Ch.  262  [11 
Am.  Deo.  456];  2  Wms.  on  Ex'rs,  949. 

The  devise  in  this  case  being  specific,  would  only  take  effect 
by  the  delivery  of  the  identical  slave  devised,  and  as  it  was  not 
living  at  the  death  of  the  testatrix,  the  devise  was  inoperative. 
The  testatrix  did  not,  after  the  death  of  the  slave,  make  any  be- 
quest out  of  the  residue  of  her  estate,  to  compensate  the  devisee 
for  the  loss  of  the  thing  devised,  nor  did  she  appropriate  for 
that  purpose  the  sum  recovered  for  the  injury  inflicted  on  the 
slave.  The  devisee,  therefore,  is  not  entitled,  under  the  will, 
to  anything  on  account  of  the  death  of  the  slave,  nor  to  com- 
pensation out  of  the  residue  of  the  estate:  Brown  v.  AUen^  1 
Vem.  31. 

It  might  be  urged,  however,  that  the  amount  recovered  by 
the  testatrix  for  the  injury  to  the  slave  increased  to  that  extent 
the  residue  of  the  estate,  and  therefore  it  would  be  equitable  to 
decree  it  to  the  devisee  as  a  compensation  for  the  loss  incurred 
by  the  failure  of  the  devise.  But  there  would  be  as  much  pro- 
priety where  the  thing  devised  had  been  sold  by  the  testator, 
and  the  purchase  money  collected  by  him,  to  decree  it  to  the 
devisee  in  lieu  of  the  devise  which  had  been  rendered  ineffectual 
by  the  sale,  as  there  would  be  to  make  a  decree  in  this  case  ixt 
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favor  of  the  devisee  for  the  money  recovered  by  the  testatrix  in 
her  life-time  for  the  injury  to  the  slave. 

The  circuit  court  having  rendered  a  decree  in  favor  of  Carpen* 
ter  and  wife,  it  is  reversed,  and  cause  remanded,  with  dixectiona 
to  dismiss  the  complainant's  bill  with  costs. 

Ademption  or  Legacies:  See  Hansbrtmgh's  Ex'n  t,  Hooe^  87  Am.  Deo» 
060^  and  note  diBcosaing  this  snbject. 

Spboifio  Ti«iACTi«,  What  abe:  See  CAcue  v.  Xodbermcm,  85  An.  Dao.  877* 


Webbs  v.  Htnes. 

(9  B.  MosBOX,  888.] 

LmiTATioir  OF  Seven  Yeabs  can  not  Afford  Ant  PsononoN  to  defend- 
ante  if  there  had  been  no  settlement  on  the  land  in  controvert,  as  tha 
act  applies  only  to  cases  in  which  the  possession  has  been  acquired  snd 
continQed  by  actual  settlement  and  residence;  and  they  can  not  derive 
any  benefit  from  the  fact  that  those  under  whom  they  claim  resided  on 
oontignous  land  when  it  did  not  adjoin  the  land  in  dispute. 

FOSSBSSION  UNDEB  JXXNIOR  PATENTEE  OF  ISIiAND    TOLLS    BlOHT  OF  EnTBT 

under  elder  patentee  when  the  land  was  vacant  at  the  time  the  defendant, 
claiming  under  the  junior  patentee,  entered,  with  an  intention  of  taking, 
possession,  and  drove  his  stock  upon  it  for  that  purpose,  and  continued, 
to  use  it  in  the  mode  and  at  such  times  as  was  proper,  considering  Itsi 
nature  and  locality,  as  his  own,  and  such  possession  was  at  no  time  aban- 
d<med  by  him,  or  those  claiming  under  him,  but  was  continued  uninter^ 
mptedly  for  twenty  years. 
Abandonment  ov  Possession,  bo  as  to  Stop  Bunnino  of  Statute  of* 
Ldcttations,  Ib  a  question  of  intention,  entirely  to  be  collected  from  th^ 
defendant's  acts,  when  the  latter,  who  is  in  the  adverse  possession  of  an 
island  in  the  Ohio  river,  subject  to  overflow,  withdraws  his  stock  at  cer- 
tain seasons  of  the  year. 

Ebsob  to  the  Orittenden  circuit  court.    The  opinion  states  th^ 


J.  and  W,  L.  HarUm^  for  the  plaintiff. 

B.  and  A.  Monroe,  contra. 

By  Court,  Simpson,  J.  The  limitation  of  seven  years  oonld 
not  afford  any  protection  to  the  defendants  in  the  oourt  below, 
because  there  had  been  no  settlement  on  the  land  in  contro- 
versy, either  by  themselves  or  their  tenants;  and  this  act  applies 
only  to  cases  in  which  the  possession  has  been  acquired,  and 
continued  by  actual  settlement  and  residence  upon  the  land. 
Nor  can  they  derive  any  benefit  from  the  fact  that  those  under 
whom  they  claim,  resided  on  contiguous  land,  inasmuch  as  it 
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did  not  adjoin  the  land  in  dispute,  which  was  a  distinct  and 
separate  tiact. 

The  defendants,  however,  and  those  under  whom  they  chum, 
may  have  had  such  a  possession  of  the  land  in  controversy  foi 
twenty  years  before  this  suit  was  commenced,  as  would  toll  the 
right  of  entiy  of  the  elder  patentee.  The  land  in  dispute  is  an 
island  in  the  Ohio  river,  subject  to  overflow.  If  a  fence  was 
unnecessary  to  its  enjoyment,  and  if  it  was  used  by  the  defend- 
ants in  the  way  most  appropriate,  considering  its  nature  and 
liability  to  be  inundated,  and  that  use  was  continued  whenever 
the  condition  of  the  land  would  permit,  we  entertain  no  doubt 
such  use  would  constitute  an  adverse  possession,  which,  if  con- 
tinued uninterruptedly  for  twenty  years  before  suit  brought, 
would  be  sufficient  to  toll  the  right  of  entry  of  the  elder  pat- 
entee. 

This  case,  in  two  particulars,  is  unlike  those  in  which  it  has 
been  decided  that  the  occasional  cutting  of  timber,  or  the  occa- 
sional use  of  a  sugar-camp  by  the  defendants  for  twenty  years, 
was  not  such  a  continued  occupancy  as  would  bar  the  plaintiff. 
In  the  cases  last  mentioned,  the  mode  of  using  the  land  was 
not  an  actual  appropriation  of  the  land  itself,  but  rather  of  some 
of  its  incidents  merely;  and  in  the  next  place,  it  appeared  that 
the  plaintiff  was  in  possession,  having  had  the  legal  title  to  the 
land  in  controversy,  and  having  previously  entered  on  his  tract 
.outside  of  the  disputed  boundary. 

In  this  case,  the  plaintiffs,  or  those  under  whom  they  claim, 
although  invested  with  the  legal  title,  had  never  entered  on  the 
land  sued  for,  so  that  the  possession  was  vacant  when  the  de- 
fendants, claiming  under  the  junior  patent,  entered  and  took 
possession.  And  in  the  next  place,  the  possession  so  taken, 
may,  from  the  testimony,  have  been  by  using  the  land  in  the 
only  way  in  which  it  would  have  been  rationally  and  prudently 
enjoyed. 

If  the  land  in  controversy  was  not  in  the  actual  possession  of 
the  elder  patentee,  or  any  person  claiming  under  him,  and  was 
entered  upon  by  Ford,  under  whom  the  defendants  claim,  after 
his  purchase  from  Eumsey,  the  junior  patentee,  with  an  inten- 
tion to  take  possession  of  it,  and  if  he  placed  his  stock  upon  it 
for  that  purpose,  and  continued  to  use  it  in  the  mode,- and  at 
euch  times  as  was  proper,  considering  its  nature  and  locality, 
claiming  it  as  his  own,  and  if  no  fence  was  necessary  for  its  en- 
joyment, and  such  possession  was  at  no  time  abandoned  by  him, 
or  those  claiming  under  him,  but  was  continued  uninterrupt- 
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edlj  for  tweniy  years,  such  possession  would  form  a  complete 
bar  to  the  plaintiff's  recoTeiy. 

If  the  stock  was  withdrawn  from  the  island  at  certain  seasons 
of  the  year,  whether  such  an  act  would  amount  to  an  abandon- 
ment of  the  possession,  would  depend  entirely  on  the  intention 
of  the  defendant,  to  be  collected  from  his  acts.  If  it  was  done 
because  the  island  could  not  be  safely  used  longer,  or  the  graatt 
was  exhausted,  or  from  other  prudential  motives,  and  with  the 
intention  still  to  retain  the  possession  and  use  it  the  following 
season,  or  as  soon  thereafter  as  it  could  be  safely  and  beneficially 
used,  it  would  clearly  not  amount  to  an  abandonment  of  the 
possession.  But  if  the  defendant's  stock  was  withdrawn  front 
the  island,  and  it  was  not  used  by  them  in  any  way  during  the 
following  year,  or  as  soon  as  it  could  be  safely  and  properly 
used,  the  inference  might  arise  that  the  possession  had  been 
abandoned,  and  thereby  became  vacant. 

These,  however,  are  matters  of  fact,  to  be  determined  by  a 
jury.  The  instructions  given  by  the  circuit  court  upon  the  txial» 
did  not  however  present  the  case  to  the  jury  according  to  the 
views  of  the  law  expressed  in  this  opinion. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded  for 
a  new  trial  and  further  proceedings  in  conformity  with  this 
opinion. 

Actual  Occur akct,  Uninterrupted  and  Adverse,  for  the  time  reqaired 
by  the  statute  of  linoitatians,  must  be  shown  to  resist  the  true  owner:  Irvine 
▼.  MeBee,  42  Am.  Dec.  468. 

Adverse  Possession,  Title  Acquired  bt,  when:  See  Oraffina  v.  Toftot- 
Aom,  37  Am.  Deo.  472;  Berihelemy  v.  Johnson^  38  Id.  179;  TiUoUon  v.  Km- 
nedy,  39  Id.  330;  PaUeraon  v.  Reigle,  45  Id.  684;  Broum  v.  McKinneif,  36  Id. 
139,  and  cases  cited  in  the  notes. 


Cole  v.  Ross. 

[9  B.  MOXBOK,  393.] 

OonuiANT  TO  Pat  Certain  Sum,  "Payable  in  Good  Merohantabli 
I^o  Iron,"  at  a  certain  price  per  ton,  can  not  be  discharged  by  tender- 
ing the  money  in  place  of  the  iron. 

Id. — Measure  of  Damages  where  Defendant  Fails  to  Deliver  PpoPt 
erty,  under  a  covenant  to  pay  a  certain  sum  of  money,  **  payable  in  pig 
iron,"  at  a  certain  price  a  ton,  is  not  the  price  stipulated  in  the  contract^ 
but  the  Talue  of  the  property  at  the  time  of  the  breach. 

AfVEAL  from  the  Greenup  circuit.    The  opinion  states  the  case. 
J.  W,  Davis  and  Apperson,  for  the  appellant. 
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J.  and  W.  L,  Harlan^  McClung  and  Taylor ,  contra. 

By  Oourt,  Simpson,  J.  This  action  of  coTenant  was  brpught 
upon  a  writing,  in  which  the  defendants  stipulated  to  pay  to  the 
plaintiff,  or  order,  three  thousand  three  hundred  and  thirty- 
three  dollars,  thirty-three  cents,  payable  in  good  merchantable 
pig  metal,  delivered  on  the  bank  in  Qxeenupsburg,  at  twenty-nine 
dollars  per  ton. 

When  the  writing  became  dae,  pig  metal  was  worth  consider- 
ably more  than  the  stipulated  price,  and  the  obligors  having 
tendered  the  money  in  place  of  the  iron,  which  was  refused  by 
the  plaintiff,  the  question  is,  whether  this  writing  imports  an 
imperative  obligation  to  pay  pig  metal,  or  merely  allows  the 
obligors  to  pay  it  in  pig  metal  or  not,  at  their  option. 

The  expression  "  payable  in  good  merchantable  pig  metal," 
clearly  points  out  the  thing  which  is  to  be  paid;  it  is  not  of  the 
8ame  import  as  the  expression  ' '  may  be  paid  "  in  pig  metal.  The 
latter,  if  used,  would  have  implied  an  election  to  pay  in  the 
thing  named  or  not,  as  it  might  suit  the  convenience  of  the  ob- 
ligors; the  former,  in  direct  and  positive  language,  makes  the 
amount  payable  in  the  thing  specified,  and  shows  that  it  was 
really  a  contract  for  pig  metal,  and  not  for  money,  which  might 
be  paid  by  the  delivery  of  the  article  named;  and  that  the  sum 
mentioned  was  merely  the  medium  by  which  the  quantity  of  the 
thing  contracted  for  was  to  be  ascertained,  according  to  its  stip- 
ulated value  per  ton. 

There  is  no  substantial  difference  between  the  writing  sued 
on  in  this  case,  and  the  one  upon  which  the  suit  was  brought  in 
the  case  of  Matiox  v.  Craig^  2  Bibb,  684.  In  the  last-named 
case,  the  note  was  for  the  payment  of  "  eighty-nine  dollars,  to 
be  discharged  in  good  merchantable  brick,  common  brick  at 
four  dollars  per  thousand,  and  sand  brick  at  five  dollars  per 
thousand."  The  court  decided  that  the  note  was  not  for  the 
payment  of  money,  but  for  the  payment  of  brick. 

It  is  the  opinion  of  a  majority  of  the  court  (Judge  Graham, 
dissenting),  that  the  note  in  this  case  was  payable  alone  in  pig 
metal,  and  could  not  be  discharged  by  paying  the  sum  men- 
tioned in  money.  The  doctrine  is  well  settled,  that  for  a  breach 
of  the  contract  in  not  delivering  the  thing  sold,  the  proper  meas- 
ure of  damages  is  not  the  price  stipulated  in  the  contract,  but 
the  value  of  the  property  at  the  time  of  the  breach.  Conse- 
quently, if  the  pig  metal  were  worth  more  than  twenty-nine  dol- 
lars per  ton,  at  the  time  it  was  to  have  been  delivered  by  the 
contract,  the  plaintiff  was  entitled  to  the  increased  value,  and 
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the  tender  in  money  of  the  stun  mentioned  in  the  writing,  did 
not  meet  the  fuU  extent  of  the  defendant's  liability  upon  the 
€OTenant. 

The  circaili  court  having  decided  upon  a  demurrer  which  pre- 
sented the  question,  that  a  tender  of  the  money  was  a  bar  to  the 
plaintiff's  action,  that  decision  is  erroneous. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded, 
that  the  plaintifTs  demurrer  may  be  sustained,  and  for  further 
proceedings  consistent  With  this  opinion. 

Notes  Payable  in  Spxcino  Abtioles:  See  Dunham  v.  Strother,  46  Am. 
I>ec.  07;  Payne  v.  Couch,  46  Id.  497;  BoberU  v.  BeaUy,  21  Id.  410,  and  note 
disoaasiDg  thia  eabject. 

Tender  on  Notfs  Payable  in  Specific  Articles:  SeeBoberis  v.  BeaUy^ 
21  Am.  Dec  410;  Baiky  v.  Simonda,  25  Id.  454;  Wyman  ▼.  Wuulaw,  26  Id. 
452.  The  principal  caee  was  cited  in  OaHand  v.  Leioia,  26  OaL  40,  on  the 
point  that  a  tender  mnst  be  of  the  thing  called  for  by  the  contract. 


Griffin  v.  Coffey. 

(9  B.  MOHBOX,  463.] 

BiOBV  TO  Redeem  Property  Sold  under  Ezeoution  ia  a  right  created  l^ 
law,  and  the  time  for  its  exercise  may  be  prolonged  by  the  verbal  agree- 
ment of  the  parties. 

Pabol  Agreement  to  Eedeem  Land  Sold  under  Execution,  and  to  hold 
the  same  for  the  debtor,  is  not  within  the  statute  of  frauds,  althongh  the 
redemptioner  for  his  indemnity  is  to  take  the  oonTeyance  in  his  own 
name  until  the  rents  shall  reimburse  him,  and  the  debtor  can  enforce  the 
contract  if  the  rents  have  repaid  the  redemptioner  the  amount  expended 
l^him. 

Appeal  from  the  Wayne  dronit.    The  opinion  stateB  the  ease* 

8.  Williams  for  the  appellant. 

B.  and  A,  Monroe^  contra. 

By  Court,  Simpson,  J.  Under  an  execution  against  Griffin, 
the  dower  interest  of  his  wife  in  a  house  and  lot  which  had  be- 
longed to  her  former  husband,  was  sold  by  the  sheriff  and 
purchased  by  Gann.  The  property  having  been  conveyed  to 
Gann  by  the  sheriff,  but  being  subject  to  redemption,  was  con- 
veyed by  him  to  Coffey,  who  paid  him  the  full  amount  of  his 
debt  against  Griffin,  not  only  including  the  amount  bid  by  him, 
but  also  the  balance  of  his  debt,  for  which  an  execution  had 
issued,  and  was  in  the  hands  of  the  sheriff  at  the  time  for  the 
purpose  of  having'  it  levied  upon  the  equity  of  redemption  in 
tudd  property.    Griffin  and  wife  filed  their  bill,  alleging  thai 
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Ooffey  redeemed  the  property  for  them,  and  took  a  conveyance 
in  his  own  name^  at  their  request,  for  his  indemnity;  until  the 
rents  would  pay  him  the  sum  expended  by  him  to  effect  the 
redemption,  which  they  allege  had  already  been  done.  Coffey 
denies  the  trust  in  his  answer,  and  claims  the  property  as  his 

OWli. 

In  our  judgment,  the  eridence,  notwithstanding  the  denial  of 
Coffey  in  his  answer,  establishes  the  fact  that  the  redemption 
of  the  property  purchased  by  Gann  ucrder  execution  was  made 
by  Coffey,  at  the  instance  of  the  complainants  and  in  trust  for 
them.  This  conclusion  does  not  rest  alone  upon  the  testimony 
of  Penelope  Smith,  but  is  sustained  and  supported  by  the  facts 
and  circumstances,  and  the  testimony  of  the  other  witnesses  in 
the  case.  The  redemption  was  made  upon  the  last  day  of  the 
time  allowed  by  law.  The  complainant,  Griffin,  was  actively 
employed  in  having  it  effected;  after  Coffey  acquired  the  title 
by  the  conveyance  from  Gann,  he  admitted  to  the  witness. 
Stone,  that  Griffin  had  at  one  time  the  right  to  have  redeemed 
the  property.  It  is  true,  the  witness  states  that  he  did  not 
know  whether  the  redemption  alluded  to  existed  under  a  con- 
tract with  Coffey,  or  was  the  right  which  the  law  gave  him.  If 
it  had  been  the  latter,  however,  its  existence  would  not  have 
been  referred  to  as  a  disputed  point;  it  must  therefore  have 
been  the  former  that  was  alluded  to.  Besides,  all  the  testimony 
shows  that  the  redemption  was  not  made  by  Coffey  for  his  own 
benefit,  but  for  the  benefit  of  the  complainant  and  wife,  or  the 
daughter  of  Mrs.  Griffin  by  a  former  marriage.  Coffey  attempts 
to  establish  the  latter  proposition  by  the  testimony,  although  in 
his  answer  he  denies  a  trust  of  any  kind,  and  claims  the  prop* 
erty  as  his  own. 

The  most  important  point,  however,  to  be  determined  is, 
whether  this  contract  comes  within  the  statute  of  frauds,  and 
consequently  can  not  be  enforced  by  Griffin  and  wife. 

It  has  been  held,  that  if  a  party  make  a  purchase  in  his  own 
name,  and  upon  his  own  credit,  a  verbal  agreement  to  make  the 
purchase  for  another,  is  within  the  operation  of  the  statute  of 
frauds.  But  in  this  case  it  was  not  a  purchase  by  Coffey  from 
Gann,  the  legal  title  holder,  but  it  was  substantially  a  pledge 
by  Griffin  and  wife,  of  their  equity  of  redemption,  until  the 
rents  and  profits  of  the  property  should  repay  to  Coffey  the 
amount  he  had  advanced  for  them  in  redeeming  the  property 
from  Gann. 

If  Gkuin  had  retained  the  title,  and  made  a  similar  contract 
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with  Griffin,  whilst  his  equiiy  of  redemption  existed,  could  he 
have  relied  upon  the  statute  of  frauds  to  have  prevented  an  en- 
forcement of  the  contract?  Such  an  arrangement  would  have 
been,  in  effect,  a  mere  extension  of  the  time  of  redemption. 
The  right  to  redeem  being  a  right  created  by  law,  the  time  for 
its  exercise  maj  be  prolonged  by  the  verbal  agreement  of  the 
parties.  To  permit  a  purchaser,  who  had  made  a  verbal  con- 
tract of  this  kind,  and  thereby  caused  the  defendant  in  the 
execution,  to  postpone  the  exercise  of  his  right  of  redemption 
to  a  future  period,  to  defeat  the  effect  of  the  contract  by  relying 
ui>on  the  statute  of  frauds,  would  be  to  allow  the  statute,  which 
was  intended  to  prevent  fraud,  to  be  used  as  an  instrument  for 
its  promotion. 

Coffey  has  assumed  the  place  of  Gann.  He  is  invested  with 
the  legal  title,  so  far  as  it  passed  by  the  sheriff's  deed.  But  the 
equiiy  of  redemption  still  remains  with  Griffin  and  wife.  It 
has  neither  been  surrendered  nor  forfeited.  It  has  been  kept 
alive  by  ihe  contract  of  the  parties.  This  suit  was  instituted  to 
enforce  the  exercise  of  this  right.  The  right  itself  does  not 
originate  in  the  contract  of  the  parties;  it  is  created  by  opera- 
tion of  law.  The  contract  of  the  parties  has  merely  prevented 
its  forfeiture  or  extinguishment,  and  is  effectual  for  this  pur- 
pose. The  statute  of  frauds  has  no  application  to  a  contract  of 
this  character,  which  is  not  for  the  sale  of  land,  or  the  transfer 
of  title  thereto,  but  merely  to  prolong  the  time,  for  the  exercise 
of  the  right  of  redemption. 

Wherefore,  the  decree  dismissing  the  complainant's  bill  is  re- 
versed, and  cause  remanded,  that  an  account  of  the  rents  received 
by  Coffey  may  be  taken;  and  if  out  of  such  rents  he  has  been 
repaid  the  amount  advanced  to  Gann,  with  interest,  that  he 
may  be  decreed  to  convey  to  the  complainant,  Eliza  A.  Griffin, 
all  the  right  and  title  acquired  by  him  to  the  lot  and  house, 
under  the  conveyance  to  him  by  Gann.  And  if  there  be  an  ex- 
cess of  rents,  that  for  such  excess  a  decree  may  be  rendered  in 
favor  of  the  complainants. 


AORBSMXMT  TO  HOLD  LaND  PdBCHASED  ON  EXSOUTIOK  FOB  DeTENDAIITv 

Effect  of:  See  Combs  v.  LiiUe,  40  Am.  Dec.  207,  and  note  diacnssing  thia 
qaestion.  The  principal  case  was  discussed  and  its  principle  followed,  in 
Martin  v.  Martin^  16  B.  Mon.  14.  Where  part  of  a  numher  of  joint  hein 
to  real  estate  make  a  contract  with  a  third  person  to  purchase  the  real  estate 
at  sheriff's  sale  under  a  decree  of  foreclosure,  for  the  benefit  of  the  contract- 
ing heirs,  the  latter  have  a  right  to  sue  in  their  own  names  for  the  enforoe- 
ment  of  inch  contract,  even  if  it  inures  to  the  benefit  of  their  co-heirs;  and 
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la  Bach  an  aotion  it  ia  not  neoeaaary  to  make  their  co-heira  partiea  defendant: 
Thikier  v.  Swaynie^  71  Ind.  602,  citing  the  principal  caae. 

AOBXXMENT  BT  PlTBOHASXE  TO  PBBMIT  DxBTOR  TO  Rin>K1tM  OV  CeBXACT 

TiBMS,  and  debtor  allowed  to  redeem  in  accordance  with  them:  See  TWmt 
T.  R^f,  88  Am.  Dec  670. 


Dudley  v.  Lindsey. 

(9  B.  MOHBOX,  486.J 

DniAKD  OF  Intskest  in  Commengsment  of  Deolabation  in  an  action  of 

debt  ia  nnneceaaary,  but  it  forma  no  valid  objection  to  the  deolantion. 

Under  Plea  of  Nctl  Tiel  Beoobd  to  Action  of  Debt  on  Judqmbnt, 
the  validity  of  the  decUuration  ia  not  involved;  the  only  inqniry  ia, 
whether  or  not  the  judgment  aued  on  waa  correctly  act  forth  and  de- 
Bcribed  by  the  plaintiff. 

Vabianoe  in  Action  of  Debt  on  Judgment  is  Iucaterial  where  tba 
declaration  allegea  it  to  have  been  obtained  in  »  anit  bronght  before  that 
time  in  the  circuit  court,  when  from  the  deacription  in  the  declaration  of 
the  record  it  appeara  that  it  waa  originally  bronght  in  the  diatrict  court 
and  transferred  by  an  act  of  congreaa  to  the  circnit  court. 

Judomemt  of  Cibouit  Court  of  United  States  Ib  entitled  to  aa  much 
credit  aa  the  judgment  of  a  state  court.  It  haa  the  aame  credit,  validity, 
and  effect  in  every  other  court  within  the  United  Statea  aa  it  haa  in  the 
court  where  rendered. 

Debt  Dub  bt  Judgment  is  not  Contract  within  the  statnte  of  limitatiooa 
of  Kentucky. 

Statute  of  Limitations  does  not  Bun  against  Judgment  of  oironit 
court  of  the  United  States,  in  Kentucky;  judgmenta  not  being  withiA 
the  statute  in  that  state. 

Appeal  from  the  Franklin  oiroiiit.  The  opinion  BtateB  Um 
case. 

Setoitt,  for  the  api>ellant8. 

Idndsey,  contra. 

By  Court,  Simpson,  J.  This  was  an  action  of  debt  by  Lindaej 
on  a  judgment  recovered  in  the  state  of  MissiBsippi  in  the  circuit 
court  of  the  United  States.  The  defendants  plead  nxd  Hd 
record,  and  the  statute  of  limitations.  A  demurrer  to  the  plea 
of  the  statute  of  limitations  was  sustained;  and  the  court  having 
decided  that  there  was  such  a  record,  as  the  plaintiff  had  set 
forth  in  his  declaration,  a  judgment  was  rendered  against  the 
defendants,  for  the  debt  sued  for,  from  which  they  have  ap- 
pealed. The  judgment  upon  which  the  suit  was  brought  was 
obtained  on  the  third  of  November,  1841,  and  was  for  the  sum 
of  three  hundred  and  fifiy-nine  dollars  and  forty-five  cents. 
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The  plaintiff  in  the  commencement  of  his  declaration  demanded 
that  the  defendants  should  render  to  him  the  sum  of  three  hun- 
dred and  fifiy-nine  dollars  and  forty-fiye  cents,  with  interest 
thereon  from  the  third  of  NoTember,  1841,  until  paid,  which 
they  owed,  etc. ,  but  specified  correctly  the  amoimt  of  the  judg* 
ment,  in  the  body  of  the  declaration,  which  did  not  on  its  face 
purport  to  bear  interest.  It  is  unusual  and  unnecessaiy  for  the 
plaintiff  in  the  action  of  debt,  to  demand  in  the  commencement 
of  his  declaration,  the  interest  as  well  as  the  debt  which  the  de- 
fendant owes  him.  But  if  he  should,  it  would  certainly  not 
form  any  Talid  objection  to  the  declaration. 

But  the  question  in  this  case,  upon  the  plea  of  nul  Hd  record, 
did  not  inTolye  the  validity  of  the  declaration;  the  only  inquiry 
was,  whether  or  not  the  judgment  sued  on  was  correctiy  set  forth 
and  described  by  the  plaintiff.  To  ascertain  this  fact,  that  part 
of  the  declaration  which  purports  to  set  out  and  give  a  descrip- 
tion of  the  judgment,  must  be  looked  to.  There  we  find  the 
judgment  stated  just  as  it  appears  by  the  record.  No  discrep* 
ancy  exists,  and  consequentiy,  so  far  as  this  objection  was  relied 
upon,  the  decision  of  the  court,  that  there  was  such  a  record, 
was  correct. 

But  in  describing  the  record,  the  declaration  states,  that  on 
the  third  day  of  November,  1841,  in  a  certain  suit  before  that 
time  brought,  and  then  pending  in  the  circuit  court  of  the 
United  States,  by  the  judgment  and  consideration  of  said  court, 
the  plaintiff  recovered  against  the  defendants,  etc.  The  suit 
was  originally  commenced  in  the  district  court  of  the  United 
States  in  the  state  of  Mississippi,  and  transferred  by  act  of  con- 
gress into  the  circuit  court.  It  is  therefore  contended  that  the 
statement,  that  the  suit  was  before  that  time  brought,  and  then 
pending  in  the  circuit  court,  was  incorrect,  and  is  such  a  vari- 
ance as  required  a  judgment  for  the  defendants  on  the  plea  of 
nid  tiel  record. 

The  statement  that  the  suit  was  before  that  time  brought  in 
the  circuit  court,  may  be  construed  to  mean,  either  that  it  was 
originally  commenced  there,  or,  that  it  was  brought  there  before 
that  time,  even  if  instituted  in  another  court.  The  former 
would  seem  to  be  the  ordinary  and  most  natural  acceptation  of 
its  meaning.  But  admitting  this  to  be  the  sense  in  which  it 
ought  to  be  understood,  still,  as  the  judgment  sued  upon  is  suf- 
ficienUy  identified,  bj  a  correspondence  of  date,  parties,  amount, 
and  the  court  in  which  it  was  recovered,  and  in  which  the  suit 
was  pending  at  the  time,  it  is  evidenUy  an  immaterial  variance. 
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and  one  that  could  not  mislead  or  deceiye  in  relation  to  the 
judgment  upon  Tvhich  the  suit  was  instituted.  The  doctrine  of 
this  court  upon  this  subject,  as  established  by  a  uniform  current 
of  decisions,  is  to  disregard  an  immaterial  yariance,  such  as  the 
one  we  are  now  noticing.  The  appellants,  however,  contend 
that  the  court  erred  in  sustaining  the  demurrer  to  the  plea  of 
the  statute  of  limitations. 

The  language  of  the  statute  of  limitations  (2  Stat.  L.  1132) 
is,  ''  that  all  actions  of  debt  grounded  upon  any  lending  or  con- 
tract without  specialty^  all  actions  of  debt  for  arrearages  of 
rent,"  etc. ,  shall  be  commenced  and  sued  within  five  years.  It 
is  contended,  that  a  debt  due  by  judgment  is  founded  upon  a 
contract,  and  that  as  the  statute  contains  but  one  single  excep- 
tion, and  that  is  in  the  case  of  specialties,  that  the  limitation 
applies  to  all  other  contracts,  and  consequently,  that  a  debt  due 
by  judgment  is  embraced  by  it. 

A  judgment  of  a  state  court  has  the  same  credit,  vaUdiiy,  and 
effect  in  eveiy  other  court  within  the  United  States,  which  it 
has  in  the  state  where  it  was  rendered:  Mills  v.  Duryee,  7 
Cranch,  481;  Hampton  v.  McConnel,  3  Wheat.  234.  So  that  if 
the  judgment  had  been  rendered  in  a  state  court,  and  not  in  the 
circuit  court  of  the  United  States,  it  would  not  be  regarded  as 
a  foreign  judgment.  And  having  been  recovered  in  the  circuit 
court  of  the  United  States  in  Mississippi,  it  is  certainly  entitied 
to  as  much  effect  as  if  it  were  a  judgment  of  a  court  of  the  state 
of  Mississippi.  The  question  then  is.  Can  the  statute  of  limita- 
tions be  relied  upon^  in  an  action  of  debt,  upon  a  judgment 
which  is  not  a  foreign  judgment? 

A  judgment  for  money  is  not  strictly  a  contract;  but  it  im- 
poses a  civil  liability,  and  is  more  conclusive  evidence  of  indebt- 
edness, than  a  contract  by  specialty;  and  therefore,  an  action 
upon  it  is  not  embraced  by  the  statute  of  limitations. 

The  provision  in  the  statute,  respecting  the  action  of  debt, 
applies  to  such  contracts  only,  not  evidenced  by  specialty  as  are 
contracts  in  fact,  and  not  to  such  obligations  and  liabilities, 
quasi  ex  contractu,  as  are  created,  either  expressly  or  construct- 
ively, by  the  law  only. 

The  statute  of  limitations  in  England,  of  21  James  I.,  is  sim- 
ilar to  ours;  and  it  has  been  there  held,  that  not  only  actions  of 
debt  on  specialty  are  out  of  the  statute,  but  also  actions  of  debt 
on  judgments,  and  actions  grounded  on  statutes,  as  for  an  escape 
of  a  debtor  in  execution:  Jones  v.  Pope,  1  Saund.  37;  Hodsden 
V.  Harridge,  2  Id.  64,  65,  and  the  notes  and  cases  cited;  S.  C, 
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2  Eeb.  93;  1  Law  lib.  9,  Treatise  on  the  Limitation  of  Oommon 
Law  Actions. 

In  the  state  of  New  York,  where  the  statute  of  limitationB  is 
substantially  in  the  same  language,  it  was  decided,  Pease  v. 
Edward,  14  Johns.  479,  that  an  action  of  debt  upon  a  judgment 
in  a  justice's  court,  was  not  barred  by  the  statute. 

And  this  court  has  decided,  Bank  United  Stales  t.  Dallam  S 
Co, ,  4  Dana,  574,  that  a  statutory  liability,  enforceable  at  law  by 
an  action  of  debt  not  being  a  contract  in  fact,  an  action  of  debt 
to  enforce  the  obligation  it  imposes,  is  not  within  the  applica- 
tion of  the  policy  of  the  statute  of  limitation. 

Indeed,  judgments  are  considered  of  higher  dignity  and  more 
conclusive  legal  effect,  in  every  respect,  than  specialties.  A  plea 
of  the  statute  of  limitations  to  a  judgment,  unless  it  be  a  foreign 
judgment,  is  not  so  much  as  alluded  to  by  any  author  treating 
upon  the  subject  of  pleading.  The  legislature  of  this  state 
passed  an  act,  3  Stat.  L.  558,  to  discharge  sureties  from  liabil- 
ity on  judgments,  when  seven  years  should  have  elapsed  without 
execution,  which  would  have  been  certainly  unnecessary,  if  the 
general  statute  of  limitations  would  have  barred  all  remedy 
against  them  on  such  judgments. 

The  demurrer  to  the  plea  of  the  statute  of  limitations  was 
properly  sustained. 

Wherefore,  the  judgment  is  affirmed. 


Judgments  of  Fbdkbal  Courts,  Ck)NCLUsivEVBSS  of:  See  Tf%t<i^ey  v.  WaUh^ 
48  Am.  Deo.  690;  TcarbeU  v.  Origgs,  23  Id.  790. 

Upon  Plea  of  Kul  Tiel  Record  in  Action  on  Judgment  the  justneBs  of 
the  judgment  can  not  be  inquired  into:  Oay  v.  Lloyd^  46  Am.  Dec.  499.  See 
also  Brum  v.  Bohee,  47  Id.  239;  Gray  v.  Pirigry,  44  Id.  345;  HaU  v.  Wiaiams^ 
17  Id.  356;  Shumtoay  v.  StiUman,  15  Id.  374.  As  to  when  a  variance  is  fatal 
onder  inch  a  decree,  see  DibreU  v.  Miller,  29  Id.  126. 

Suns  ON  Judgments  of  Sister  States  are  not  within  Statute  of  Lim* 
RATIONS  of  Tenneasee,  and  Buch  an  action  is  not  barred  there  by  lapse  of 
ftfanex  Napkr  v.  Oidiere,  40  Am.  Deo.  613. 


Ghalein  v.  Malone. 

[9  B.  KomOB,  496.] 

Fomanov  of  Dkibndant  in  Execution  after  Sheriff's  Sale,  in  the 
absflooe  of  all  testimony,  is  consistent  with  the  title  of  the  porchaser, 
bat  there  is  no  estoppel  upon  the  defendant  which  precludes  him  from 
oonverting  the  amicable  possession  into  one  that  Is  adverse  and  hostile. 
The  law  does  not  raise  the  presumption  that  the  possession  Is  advene, 
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bat  devolres  upon  the  defendant  the  bnrden  of  evincing,  if  he  rely  npoQ 

it,  that  such  has  been  its  tme  nature  and  character. 
8HBBiFr*s  Deed  has  Effect  bt  Relation  to  the  time  of  the  levy  of  th« 

execution.    It  invests  the  parchaser  with  the  right  of  entry  from  tbs 

time  of  the  sale. 
Statute  of  Limitations  Bsgihs  to  Bun  aoainst  Pubobaseb  at  Ezecu^ 

TiON  Sale  of  land  from  the  time  of  the  purchase,  and  not  from  the  dale 

of  the  sheriff's  deed. 

Appeal  from  the  Meade  circuit.    The  opinion  states  the  case* 
Walker,  Morehead,  and  Eeed,  for  the  appellant. 

By  Courts  Simpson,  J.  In  1823,  Judith  Chalfin  purchased  at 
sheriff's  sale  a  tract  of  land  containing  one  hundred  and  twenty- 
fiye  acres,  under  an  execution  in  which  she  was  plaintiff.  She 
procured  the  sheriff's  deed  for  the  land  in  1833;  and  in  1887 
she  conTejed  it  to  Nathaniel  Malone.  Aaron  Chalfin,  the'  de- 
fendant in  the  execution,  resided  upon  the  land  at  the  time  of 
the  sheriff's  sale,  and  he  and  those  holding  under  him  haTe 
continued  in  the  possession  of  it  oyer  since,  claiming  it  as  their 
own,  and  denying  the  right  of  the  purchaser  at  the  sheriff's  sale. 
In  1846,  this  action  of  ejectment  was  brought  by  Mfdone,  to 
recover  the  possession  of  the  land,  and  having  obtained  a  judg- 
ment of  eviction  against  the  defendants,  they  have  appealed  to 
this  court. 

The  whole  case  depends  upon  two  questions:  1.  Can  a  de- 
fendant in  an  execution,  who  is  in  the  possession  of  the  land  sold, 
at  the  time  of  the  sale  by  the  sheriff,  assume  a  hostile  attitude 
to  the  purchaser,  and  hold  the  possession  adversely;  or,  must 
his  possession  be  considered  amicable,  although  he  denies  the 
right  of  the  purchaser,  and  claims  the  land  as  his  own?  2. 
Does  the  statute  of  limitation  commence  running  against  the 
purchaser  from  the  time  of  the  sale,  or  only  from  the  date  of 
the  sheriff's  deed  ? 

1.  The  defendant  in  the  execution  does  not  occupy  the  rela- 
tion of  tenant,  or  qiuisi  tenant,  to  the  purchaser;  and  it  has 
been,  therefore,  held,  that  he  is  not  entitled  to  notice  to  quit, 
nor  is  any  demand  by  the  purchaser,  of  the  possession,  neces- 
sary before  he  brings  his  action:  Snowdon  v.  McKinney,  7  B. 
Mon.  259.  The  possession  of  the  defendant  in  the  execution  is 
regarded,  in  the  absence  of  all  testimony  manifesting  the  actual 
character  of  his  holding,  as  consistent  with  the  title  of  pur- 
chaser. But  as  there  is  nothing  in  the  relation  of  the  partiesi 
nor  in  the  attitude  of  the  defendant,  which  imposes  upon  him 
any  obligation  to  hold  the  possession  of  the  land  for  the  benefit 
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of  the  purchaser,  or  which  authorizes  the  purchaser  to  rest  in 
Beonritj  ui>on  the  belief  that  it  is  so  held,  there  is  no  estoppel 
upon  the  defendant,  which  precludes  him  from  conyerting  the 
amicable  possession  into  one  that  is  adverse  and  hostile.  The 
law  does  not,  merely  from  the  fact  that  he  continues  in  posses* 
eion,  raise  the  presumption  that  the  possession  is  adverse,  but 
devolves  upon  him  the  burden  of  evinding,  if  he  rely  upon  it, 
that  such  has  been  its  true  nature  and  character. 

2.  A  sheriff's  deed,  when  made,  has  effect  by  relation  to  the 
time  of  the  levy  of  the  execution.  It  invests  the  purchaser 
with  the  right  of  entiy,  from  the  time  of  the  sale.  He  acquires, 
by  his  purchase,  not  merely  an  equity,  but  an  inchoate  legal 
title:  ffdley  v.  Oldham,  5  B.  Hon.  239  [41  Am.  Dec.  262].  He 
can  obtain  the  deed  from  the  sheriff  immediately  upon  the  pay- 
ment of  the  purchase  money.  Having  it  in  his  power  to  obtain 
a  deed  without  delay,  which  deed,  by  relation,  invests  him  with 
the  title  from  the  time  of  the  purchase,  and  for  some  purposes, 
extends  beyond  that  period  to  the  time  of  the  levy,  there  seems 
to  be  no  good  reason  why  the  statute  of  limitations  should  not 
commence  running  against  him  from  the  time  of  the  purchase. 
The  doctrine,  if  established,  that  the  statute  does  not  commence 
running  until  the  execution  of  the  sheriff's  deed,  might  result 
in  the  most  pernicious  consequences  to  the  rights  of  innocent 
purchasers,  and  to  the  general  securiiy  of  titles  to  real  estate. 
A  purchaser  at  sheriff's  sale  might  not  consummate  his  pur- 
chase, by  deed,  for  half  a  centuiy,  and  although,  in  the  mean 
time,  the  property  may  have  been  held  adversely,  and  passed 
from  hand  to  hand  through  successive  conveyances,  without 
any  knowledge  or  suspicion  of  a  defect  in  the  title,  yet,  when 
the  sheriff's  deed  is  procured,  the  title  of  the  purchase  would 
exist  in  all  its  vigor,  unaffected  by  an  adverse  holding  of  fifty 
years,  so  far  as  the  statute  of  limitations  might  be  relied  upon 
for  the  purpose  of  defeating  it.  We  can  not  sanction  a  prin- 
ciple which  would  result  in  such  mischievous  consequences,  and 
tend  so  greatly  to  disturb  the  securiiy  of  titles  to  landed  propei*ty. 

There  is  a  striking  analogy  in  the  principle  here  applied  to 
the  purchases  at  a  sheriff's  sale,  to  that  which  has  been  applied 
in  cases  where  usury  has  been  paid  and  a  suit  brought  for  its 
reclamation.  No  cause  of  action  exists,  as  it  has  been  decided, 
until  a  demand  is  made,  by  suit  or  otherwise,  to  have  the  usury 
refunded.  Yet,  unless  some  demand  be  made,  and  suit  be 
brought,  within  five  years  from  the  time  it  was  paid,  it  will  be 
barred  by  the  statute  of  limitations.    The  reason  is.  that  al- 


528  ScABBOROUGH  v.  Watkins.  [Kentucky, 

though  the  cause  of  action  does  not  accrae  until  demand  made, 
yet,  as  the  claimant  has  it  in  his  power  to  create  the  cause  of 
action  when  he  chooses,  his  failure  to  do  so  for  fixe  years,  is 
equivalent  to  a  failure  to  sue  for  the  same  length  of  -time  on  a 
cause  of  action  which  has  actually  accrued. 

For  the  same  reason,  therefore,  a  purchaser  at  a  sheriffs  sale 
should  be  barred,  because,  having  it  in  his  power  to  obtain  a 
deed  from  the  sheriff  having  the  effect  already  mentioned  when 
made,  he  permits  the  defendant  in  the  execution  to  hold 
adversely  for  twenty  years  after  his  purchase  before  he  obtains 
the  deed,  or,  having  obtained  the  deed,  before  the  commence- 
ment of  a  suit  to  recover  the  possession. 

As  the  defendant  in  the  execution  was  not  precluded  in  this 
case  from  holding  adversely,  it  follows  that,  if  his  possession 
was  adverse,  and  such  adverse  possession  wafr  continued  unin- 
terruptedly for  twenty  years  before  the  commencement  of  the 
action,  it  forms  a  bar  to  the  plaintiff's  claim. 

The  instruction  of  the  court  below,  being  in  conflict  with  this 
exposition  of  the  law  of  the  case,  is  erroneous. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded 
for  a  new  trial  and  further  proceedings  consistent  with  this 
opinion. 

Relation  of  Shebivf's  Deed:  See  NeUis  v.  Latkrop,  34  Am.  Deo.  286; 
FergrtsouY.  Miles,  44  Id.  702;  Otoens  v.  PeUtenon,  Id.  780;  OviaU  v.  Brown^ 
45  Id.  539. 

Defendant  in  Possession  can  not  Dent  Title  of  Pubchaser  at  Exe- 
cution: Switzer  v,Skile8,  44  Am.  Dec.  723;  nor  make  any  defense  to  an  action 
of  ejectment  bronght  by  him:  Snavely  v.  Wagner,  45  Id.  640.  The  defend- 
ant's possession  is  not  adverse  to  the  purchaser,  but  is  that  of  a  quasi  tenant 
at  will  until  actnal  disseisin  or  disclaimer:  Mitchell  y,Lipe,  29  Id.  116.  The 
principal  case,  in  so  far  as  it  holds  that  the  statute  of  limitations  runs  against 
a  purchaser  at  an  execution  sale  from  the  time  of  his  purchase,  ia  in  conflict 
with  J^eraan  v.  Wendt,  51  Gal.  573;  S.  C,  4  Cent  L.  J.  197.  In  that  case  it 
was  determined  that  the  statute  could  not  commence  to  run  until  the  pur- 
chaser became  possessed  of  a  perfect  title  by  the  execution  and  delivery  to 
him  of  the  sherds  deed. 


SOABBOBOUOH  V.  WaTKINS. 

[9  B.  MOHBOX,  640.] 

Administbatob  De  Bonis  Non,  Induloino  Debtob  until  by  bis  iiMolveiiojr 

the  debt  is  lost,  is  personally  liable  for  the  amount. 
Liability  of  Administratob  De  Bonis  Kon  fob  Failttbb  to  Colleot 

Note  is  not  discharged  by  an  alleged  set-oflf  of  the  debtor  againat  the 
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debt,  wh«n  the  eTidenoe  of  the  set-off  is  nncertain  and  Indefinite,  and  it 
origiDated  before  and  not  after  the  ezecntion  of  the  note. 

AX>MIMISTRATOR    Ds    BONIS    NOK    8H01TLD  BB  ALLOWED  BkASONABLB  CoM- 

PXN8ATI0K  for  services  performed  for  the  prior  administratrix,  who  had 
employed  him  to  assist  her  in  the  management  of  the  estate,  nnder  a  oon- 
tract  that  he  was  to  be  compensated. 

AOXXNISTRATOK  Bb  BoKIS  NoN  SHOULD  NOT  BE  CHARGED  WITH  BeBT  not 

collected,  bat  which  is  in  the  process  of  collection,  when  there  is  no  im- 
putation of  negligence  on  the  part  of  the  administrator  in  attending  to 
its  oolleotion. 

AoMnasTRATOB  Bb  Bonis  Non  is  not  Responsiblb  vob  Hibb  of  slave 
which  was  leased  by  the  former  administrator  without  sufficient  security, 
in  consequence  of  which  the  rent  is  lost  by  the  insolvency  of  the  lessee; 
the  fact  that  the  administrator  de  bonis  non  was  appointed  during  the 
ooDtinnance  of  the  lease,  in  such  a  case,  does  not  make  him  responsible, 
as  he  has  no  control  over  the  slave  daring  the  lease,  and  can  not  force  the 
lessee  to  surrender  him. 

IfiKliTBD  Woman,  in  Conjunction  with  heb  Husband,  uat  Make  Debd 
of  any  description;  not  merely  a  deed  of  bargain  and  sale,  founded  upon 
a  valuable  consideration,  but  a  deed  of  gift,  or  of  mortgage,  or  release,  or 
a  deed  of  conveyance  for  any  purpose  whatever. 

RiOBT  07  Wife  to  Give  her  Separate  Estate  to  heb  Husband  is  firmly 
established  in  equity.  Courts  of  equity,  it  is  true,  examine  every  such 
transaction  with  great  caution  and  with  some  apprehension  of  undue  in- 
fluence, but  unless  such  influence  is  evinced,  the  gift  will  be  considered 
valid. 

GtmrEYANCE  BT  Husband  and  Wife  of  Wife's  Realty,  to  a  third  person, 
executed  according  to  Uiw,  under  an  agreement  that  the  estate  is  to  be 
reoonveyed  to  the  husband,  is,  if  the  estate  be  so  reconveyed,  effectual 
for  the  purpose  of  vesting  title  in  the  husband,  and  if  the  transaction  be 
fair  and  untinctured  with  fraud,  is  not  prohibited  by  any  role  of  law  or 
public  policy. 

Husband  is  not  Precluded  fbom  Availing  Himself  of  Wife's  Gift  to 
him  of  lier  land  by  the  fact  that  he  is  the  guardian  of  her  infant  brother 
and  sisters,  her  next  of  kin. 

Statxttes  In  Pari  Materia  are  to  be  Construed  Together. 

l>BBDs  OF  Married  Women  must  be  Recorded  within  the  time  prescribed 
by  law  in  order  to  pass  the  title  out  of  the  grantor;  this  rule  of  law  is  not 
affected  by  the  tenth  section  of  the  act  of  1831,  providing  that  deeds,  if 
not  recorded  within  the  time  prescribed  by  law,  but  recorded  subse- 
quently, shall  be  effectual  to  all  purposes  from  the  time  of  recording,  aa 
this  statute  does  not  apply  to  the  deeds  of  feme  covert, 

Afpeal  from  the  Daviess  circuit.    The  opinion  states  the  case. 
J,  and  W,  L,  Harlan^  for  the  appellant. 
Pobertson,  contra. 

By  Court,  Simpson,  J.  The  plaintiff  in  error  questions  the 
correctness  of  the  decree  of  the  court  below,  in  settling  his  ac- 
counts as  administrator  de  bonis  non  of  Philip  Thompson,  de« 

Ax.  J>ma.  Vol.  Ir-M 
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ceased^  and  also  administrator  of  Sallj  Thompson,  deceased, 
the  widow  of  said  Philip  Thompson. 

1.  He  insists  that  he  has  been  unjustly  held  accountable  fot 
a  debt  on  Mosely,  due  to  his  intestate.  He  rests  his  exemption 
from  liability  for  his  debt,  on  the  ground  that  Moselj  was  the 
uncle  of  the  children  of  his  intestate,  and  he  was  requested  by 
them  not  to  use  coercive  measures  for  its  collection;  in  conse- 
quence of  which  he  indulged  the  debtor  until,  by  his  insolv- 
ency, the  debt  was  lost.  There  is  no  testimony,  however,  that 
such  a  request  was  made,  and  as  there  is  no  controversy  in  regard 
to  the  ability  of  Mosely  to  have  discharged  the  debt,  during  a 
period  of  almost  two  years  after  the  time  that  the  note  came 
into  the  hands  of  the  administrator,  he  was  justly  held  liable  to 
the  distributees  for  its  amount. 

2.  He  was  charged  with  a  debt  that  he  failed  to  collect  due 
to  his  intestate,  by  a  man  named  Crow.  He  attempted  to  prove 
by  Crow,  that  he  had  a  set-off  against  the  debt  sufficient  to 
cover  its  whole  amount;  and  he  relied  upon  this  evidence  to 
discharge  him  from  liability  for  the  debt,  on  account  of  his  fail- 
ure to  enforce  its  collection,  whilst  Crow  was  able  to  have  paid 
it.  If  it  be  conceded  that  Crow's  testimony  was  competent,  for 
the  purpose  for  which  it  was  offered,  still  it  does  not  satisfac- 
torily appear  by  his  evidence,  that  he  did  not  justly  owe  tha 
debt.  His  testimony  is  not  explicit;  it  is  vague  and  unsatisfac- 
tory, both  as  to  the  character  and  amount  of  the  alleged  set-ofil 
Considering  the  uncertain  and  indefinite  character  of  the  evi- 
dence, in  connection  with  the  fact  that  the  pretended  set-off 
originated  before,  and  not  after,  the  execution  of  the  note,  and 
its  correctness  is,  therefore,  repelled  by  the  note  itself,  it  seems 
to  us  that  the  conduct  of  the  administrator  in  reference  to  the 
debt,  was  such  as  to  subject  him  to  its  payment. 

3.  Sally  Thompson,  the  widow  of  Philip  Thompson,  deceased, 
administered  on  his  estate,  and,  during  her  life-time,  employed 
the  plaintiff  in  error,  who  had  married  one  of  her  daughters,  to 
assist  her  in  the  management  of  her  intestate's  estate.  For  hia 
services  in  this  respect,  he  claimed  six  per  cent,  upon  the  money 
collected  by  him,  which  he  alleged  to  be  upwards  of  twelve  thou- 
sand dollars.  His  claim  was  disallowed.  In  this  particular, 
he  insists  that  great  injustice  has  been  done  him.  It  appears 
in  proof,  that,  after  his  marriage,  his  vnfe  and  himself  lived 
with  his  mother-in-law,  and  he  devoted  a  portion  of  his  time  to 
assisting  her  in  attending  to  her  business  as  administratrix,  but 
still  followed  his  usual  vocation.    There  is  no  evidence  of  the 
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amount  of  money  collected  by  him,  or  of  any  agreement,  by 
which  he  is  entitled  to  a  compensation  of  six  per  cent,  on  his 
collections.  But  there  is  evidence  of  a  contract  that  he  was  to 
be  compensated  for  his  trouble.  It  is  contended,  that  the  board 
of  himself  and  wife  was  a  sufficient  equivalent  for  all  the  serviceB 
rendered  by  him.  His  mother-in-law,  however,  may  not  have 
contemplated  any  charge  against  him  on  this  account,  and  even 
if  it  were  to  be  taken  into  consideration,  in  placing  an  estimate 
upon  his  services,  the  proof  shows  that  the  services  were  worth 
more  than  the  boarding  of  himself  and  wife.  We  think,  there- 
fore, that  although  the  claim  was  not  sustained  to  its  full  ex- 
tent, that  it  should  not  have  been  wholly  disallowed.  The  sum 
of  three  hundred  dollars  would  be,  according  to  the  testimony, 
about  a  reasonable  compensation  for  the  services  rendered  by 
him,  taking  into  consideration  the  fact  that,  whilst  he  was  so 
employed,  his  wife  and  himself  were  boarded  by  Mrs.  Thompson. 

4.  The  administrator  was  charged  with  a  debt  on  Watson, 
which  had  not  been  collected,  although  it  was  in  the  process  of 
collection.    There  is  no  imputation  of  negligence  on  the  part  of 
the  administrator  in  attending  to  the  collection  of  the  debt,  nor 
any  reason  manifested  why  he  should  be  held  accountable  for 
it.     He  was  charged  with  it  because  it  was  supposed  that  it. 
would  be  collected.    It  is  not  positively  certain  that  it  will  be; 
if  it  should,  however,  it  will  then  be  his  duty  to  pay  it  to  the 
distributees;  but  it  is  not  just  or  proper,  under  the  circum- 
stances, that  he  should  be  compelled  to  pay  it,  before  he  receives, 
it,  and  it  would  be  still  more  unjust  to  require  him  to  do  it,  il 
it  should  be  eventually  lost. 

5.  Mrs.  Thompson,  as  administratrix,  had  hired  a  negro  girl 
to  a  man  by  the  name  of  Smith,  who  had  failed  to  comply  with 
the  terms,  by  executing  a  note,  with  good  security,  for  the  hire. 
Smith,  however,  obtained  possession  of  the  slave,  and  retained 
her  under  the  contract,  notwithstanding  this  failure  upon  his 
part,  and  died  before  the  expiration  of  the  year  insolvent.  Mrs. 
Thompson  died  during  the  year,  and  the  plaintiflf  in  error,  who 
was  appointed  administrator  of  her  estate,  and  administrator  de 
bonis  non  of  the  estate  of  Philip  Thompson,  deceased,  about  five 
months  after  Smith  hired  the  slave,  and  got  her  into  possession, 
was  held  responsible  for  this  hire.  This  was  evidently  wrong. 
If  Mrs.  Thompson  might  have  regarded  the  contract  of  hiring 
void,  because  the  hirer  had  failed  to  comply  with  the  terms,  yet, 
as  she  had  not  done  so,  but  permitted  Smith  to  have  possession 
of  the  slave,  from  which  the  presumption  arises,  that  she  had 
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waiyed  a  compliance  by  him  with  the  terms,  it  would  have  been 
a  hopeless  undertaking,  upon  the  part  of  the  plaintiff  in  error, 
to  have  forced  Smith  to  surrender  the  possession  of  the  slaye. 
It  was  upon  the  supposition  that  it  was  his  duiy  to  haye  done 
this,  that  he  was  held  liable  for  the  hire.  The  slaye  had  been 
hired  for  the  year,  and  as  administrator  d/e  bonis  non,  he  had  no 
control  oyer  her.  Mrs.  Thompson  was,  no  doubt,  liable  for  the 
hire,  haying  permitted  Smith  to  take  the  slaye  without  any  se- 
curity for  its  payment;  but  her  liability  was  a  charge  upon  her 
estate,  and  did  not  deyolye  personal  liability  upon  her  adminis- 
trator. But  eyen  admitting  that,  after  the  death  of  Mrs.  Thomp- 
son, the  plaintiff  in  error  had  a  right,  upon  becoming  her  adminis- 
trator, to  treat  the  contract  of  hiring  by  Smith  as  yoid,  still,  if 
he  had  resorted  to  a  suit  to  obtain  possession  of  the  slaye,  it  is, 
at  least,  problematical  whether  he  would  haye  succeeded  in  the 
accomplishment  of  the  object,  before  the  end  of  the  year. 
There  is,  therefore,  no  plausible  pretext  for  holding  him  liable 
for  this  hire. 

The  most  important  question,  howeyer,  in  this  case,  arises 

upon  the  defendant's  cross-errors.     The  plaintiff  in  error  had 

maiTied  one  of  the  daughters  of  Philip  Thompson,  deceased. 

His  wife,  a  few  years  after  their  intermarriage,  died  without  issue. 

She  inherited  from  her  father,  and  also  from  two  of  her  brothers, 

who  died  in  infancy,  and  without  issue,  a  considerable  real 

estate,  some  of  which  was  situated  in  Dayiess  county,  where  she 

.  and  her  husband  resided,  and  the  remainder  in  other  counties 

:  in  this  state.     In  1846,  her  health  being  bad,  and  her  recoyeiy 

k£onsidered  hopeless  by  herself  and  friends,  she,  in  conjunction 

with  her  husband,  executed  deeds,  conyeying  all  her  real  estate 

to  S.  M.  Wing,  who,  immediately  thereafter,  reconyeyed  the 

isame  to  her  husband. 

The  deeds  executed  to  Wing,  each  contain  a  recital  subetan- 
tially  in  the  following  language:  «*  Whereas,  the  said  Emily 
Scarborough  is  anxious  and  determined  to  yest  the  whole  legal 
and  equitable  title  to  the  lands  and  lots  hereafter  described,  in 
the  said  George  Scarborough,  her  husband,  the  title  to  which 
said  lands  descended  to,  and  yested  in  her,  as  one  of  the  co- 
heirs of  Philip  Thompson,  deceased,  her  father,  and  of  her  in- 
fant brothers;  and  to  effect  that  object,  has  determined  to  conyey 
said  lands  and  lots  to  the  said  Samuel  M.  Wing,  the  party  of  the 
second  part,  with  the  intent  and  object,  that  he  may  and  shall 
wconyey  the  same  to  the  said  George  Scarborough,  in  fee  simple." 
These  deeds  were  acknowledged  by  Scarborough  and  wife,  be« 
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fore  the  clerk  of  the  Daviess  county  court,  in  due  and  legal  form, 
and  recorded  in  his  ofiSice  on  the  sixteenth  day  of  February^ 
1846,  the  day  on  which  they  bear  date.  But  they  were  not  re- 
corded, or  lodged  for  record,  in  the  other  counties  in  which 
the  lands  conveyed  are  situated,  until  more  than  a  year  after- 
wards. 

One  object  of  the  present  suit  was,  to  have  a  division  of  the 
real  estate  of  Philip  Thompson,  deceased,  among  his  heirs* 
Emily  Scarborough  left  a  brother  and  several  sisters  alive  at  the 
time  of  her  death,  who  claimed  her  share,  as  her  heirs  at  law; 
it  was  also  claimed  by  her  husband,  under  the  foregoing  deeds 
of  conveyance,  and  his  claim  was  sustained  by  the  court  below. 
The  defendants,  by  their  cross-errors,  assail  this  part  of  the 
decree. 

The  validity  of  these  conveyances  is  contested  on  two  grounds: 

1.  It  is  contended  that  the  statutes  in  force  in  this  state,  reg* 
ulating  conveyances,  do  not  authorize  a  feme  covert  to  make  a 
deed,  the  avowed  object  and  intent  of  which  is,  to  vest  the  title 
to  real  estate  in  her  husband. 

2.  That  such  gifts  are  against  the  policy  of  the  law,  and  deeds 
executed  for  the  purpose  of  creating  them,  should  be  treated  bm 
null  and  inoperative. 

Another  question  is  raised  in  relation  to  the  validity  of  the 
deeds,  so  far  as  they  embrace  land  not  within  the  county  of 
Daviess,  inasmuch  as  they  were  not  recorded  in  the  counties 
where  the  land  lies,  within  the  time  required  by  law. 

1.  The  statutes  authorizing  a  married  woman  to  execute  a 
deed  of  conveyance,  in  conjunction  with  her  husband,  make  the 
deed,  when  acknowledged  by  the  parties,  with  certain  legal  for- 
malities upon  the  part  of  the  wife,  and  recorded,  as  effectual  for 
every  purpose,  as  if  she  were  an  unmarried  woman.  These  stat- 
utes are  sufiSiciently  comprehensive  to  empower  a  married  woman 
to  make  a  deed  of  any  description;  not  merely  a  deed  of  bargain 
and  sale,  founded  upon  a  valuable  consideration,  but  a  deed  of 
gift,  or  of  mortgage,  or  release,  or  a  deed  of  conveyance  for  any 
purpose  whatever.  The  deeds,  then,  to  Wing  must  be  consid- 
ered as  sufficient  to  pass  the  title  to  him,  unless  there  be  some- 
thing in  the  recitals  that  they  contain,  evincing  the  design  of 
their  execution,  which  will  preclude  them  from  having  this  op- 
eration and  effect. 

The  argument  is,  that  inasmuch  as  the  wife  can  not  make  a 
deed  to  the  husband,  nor  the  husband  and  wife  in  conjunction 
make  such  a  deed,  therefore  the  law  will  not  tolerate  the  accom- 
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plishment  of  an  object  indirectly  which  can  not  be  directly 
attained. 

The  wife  can  not  convey  to  the  husband,  because  she  is  not 
authorized  to  make  a  deed,  unless  her  husband  joins  with  her 
in  its  execution.  She  and  her  husband  can  not,  in  conjunction, 
make  a  deed  to  the  latter,  because  two  parties  are  necessary  to 
every  deed,  and  one  person  can  not  occupy  the  attitude  both  of 
bargainer  and  bargainee,  or  donor  and  donee.  But  these  rea- 
sons do  not  apply,  when  the  deed  is  executed  to  a  third  person. 
There  is  nothing,  then,  to  prevent  the  operation  of  the  deed, 
and  the  title  will  certainly  pass,  unless  there  be  some  principle 
of  law,  or  rule  founded  on  public  policy,  which  prohibits  the 
execution  of  conveyances  made  for  the  purpose,  avowed  on  the 
face  of  these  conveyances.  This  brings  us  to  the  consideration 
of  the  second  ground  relied  upon,  in  opposition  to  the  validity 
of  these  deeds. 

2.  It  is  a  maxim  of  the  common  law,  that  the  husband  and 
wife  can  not  make  a  valid  contract  with  each  other,  during 
the  coverture.  The  reason  generally  assigned  is,  that  the  wife 
having  lost  her  legal  unity,  she  and  her  husband  are  one  person 
in  legal  contemplation,  and  it  would  be  absurd  for  any  person 
to  enter  into  a  contract  with  himself.  This,  however,  is  not  the 
true  reason.  The  law  does  not,  in  all  respects,  consider  hus- 
band and  wife  as  one  person,  for  a  conveyance  of  land  to  the 
wife,  vests  it  in  her,  and  not  in  her  husband;  so  that,  in  fact,  they 
are,  as  it  regards  real  estate,  for  many  purposes,  viewed  as  two 
distinct  persons.  The  true  reason  of  the  rule  is,  that  the  wife 
is  under  the  coercion  of  the  husband,  and  being  thereby  de- 
prived of  freedom  of  volition,  should  not  be  bound  by  her  con- 
tracts with  him:  Co.  Lit.  132,  Thomas'  ed. 

From  this  maxim  of  the  common  law,  the  doctrine  seems  to 
have  been  deduced,  that  the  husband  and  wife  could  not  con- 
vey their  lands  to  each  other.  Still,  if  the  husband  conveyed  to 
a  stranger  who,  by  agreement,  immediately  conveyed  to  the 
wife,  the  title  thereby  became  vested  in  the  wife.  If  the  object 
of  the  law  had  been  to  prevent  husbands  from  conveying  their 
real  property  to  their  wives,  such  conveyances  must  have  been 
treated  as  illegal  and  void.  They  would  have  been  a  fraud  upon 
the  law,  and  an  evasion  of  principle  which  the  law  would  have 
condemned.  This  circuitous  mode  of  passing  the  title  from  the 
husband  to  the  wife,  originated,  no  doubt,  from  the  prevailing 
idea  of  their  legal  identity. 

But  the  power  of  the  husband  to  make  a  conveyance^  which 
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would  indirectlj  Test  the  title  in  the  wife,  does  not  prove  the 
existence  of  a  similar  power  in  the  wife.  He  is  not  deprived  of 
the  capacity  of  contracting.  As  a  general  rule,  she  is,  on 
account  of  the  supposed  coercion  of  the  husband. 

The  general  rule,  that  the  wife  can  not  so  contract  as  to  bind 
herself,  is,  however,  subject  to  exceptions.  The  wife,  in  con- 
junction with  her  husband,  can  convey  away  her  real  property. 
In  England,  this  can  only  be  done  by  a  fine,  or  common 
recovery,  which  are  effected  by  the  interposition  of  a  court.  In 
this  state,  it  can.be  done  in  the  mode  prescribed  by  the  statutes 
regulating  the  subject,  and,  when  done  in  that  manner,  it  is 
considered  as  the  free  and  voluntaiy  act  of  the  wife,  relieved 
from  all  coercion  by  the  husband. 

Supposed  to  be  free  from  the  coercion  of  her  husband,  in  this 
mode  of  disposing  of  her  real  estate,  there  seems  to  be  no  good 
reason  why  she  should  not  be  permitted  to  make  a  conveyance, 
for  the  purpose  of  investing  him  with  the  title  to  her  real  prop- 
erty. It  may  be  contended,  however,  that  although  she  may  be 
presumed,  when  conveying  away  her  land  in  the  mode  prescribed 
by  law,  in  the  general,  to  be  acting  freely,  and  without  any 
improper  influence  on  the  part  of  the  husband,  still,  this  pre- 
Bumption  can  not  be  indulged,  ^here  the  conveyance  is  made 
expressly  for  the  benefit  of  the  husband. 

It  is  only  necessary  to  consider  the  effect  of  almost  every  con- 
veyance of  the  wife's  real  estate,  made  by  her  and  her  husband, 
to  perceive  the  fallacy  of  this  argument.  If  made  upon  a  sale 
of  the  property,  the  money  arising  from  the  sale  vests  in  the 
husband,  and  he  can  use  it  according  to  his  discretion.  In  such 
a  case,  the  conveyance  is  substantially  for  the  benefit  of  the  hus- 
band; as  much  so  as  if  the  title  was  transmitted  to  him.  If  the 
doctrine  were  established,  that  conveyances  made  for  the  pur- 
pose of  vesting  the  title  to  the  real  estate  of  the  wife  in  the  hus- 
band, are  void,  the  result  would  be,  that  the  same  object  would 
be  accomplished  by  a  sale  of  the  estate  for  money,  which  would 
belong  to  the  husband.  There  is  no  greater  reason  to  infer  an 
improper  influence  by  the  husband  in  the  one  case,  than  in  the 
other. 

Upon  the  question  of  a  supposed  improper  influence  by  the  hus- 
band, in  cases  like  the  present,  the  rule  in  equity,  as  to  the  power 
of  a  married  woman  to  bestow  her  separate  estate  upon  her  hus- 
band, has  an  important  bearing.  Her  right  to  give  her  separate 
estate  to  her  husband,  is  firmly  established.  It  is  true,  courts  of 
equity  examine  every  such  transaction  with  great  caution,  and 
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irith  some  apprehension  of  undue  influence,  but  unless  such  in* 
fluence  is  evinced,  the  gift  will  be  considered  valid :  2  Stoiy'a 
Eq.  Jur.  764,  766;  Clancy  on  Mar.  Worn.  360.  If,  however, 
the  doctrine  contended  for,  that  in  the  case  of  a  gift  by  the  wife 
to  the  husband,  a  presumption  of  improper  influence  arises,  had 
been  recognized  as  just,  courts  of  equity  would  never  have  sanc- 
tioned such  gifts,  but  must  have  declared  them  illegal  and  void. 

There  is,  in  this  case,  not  the  slightest  evidence  of  any  mis- 
representation, undue  influence,  or  improper  conduct  by  the 
husband.  The  design  seems  to  have  been  cherished,  if  it  were 
not  originated  by  the  wife.  She  had  no  children;  her  sisters 
and  brother  had  an  ample  estate  of  their  own.  Her  husband, 
as  may  be  presumed  from  the  evidence,  was,  in  a  great  degree, 
destitute  of  property  when  they  were  married.  Under  tiiese 
circumstances,  there  is  nothing  calculated  to  excite  the  sus- 
picions of  the  chancellor,  or  to  create  surprise,  in  the  desire 
which  she  expressed,  to  give  her  property  to  her  husband. 
The  nature  and  efiect  of  the  transaction  were  fully  understood 
by  her.  She  could  hardly  have  been  deceived  as  to  its  object, 
which  was  explicitly  avowed  in  the  deeds  themselves.  Indeed, 
there  seems  to  have  been  no  attempt  to  establish  actual  fraud, 
or  the  exercise  of  undue  influence  on  the  part  of  the  husband, 
in  procuring  the  execution  of  the  deeds  by  her. 

An  objection  has  been  made  to  this  transaction,  growing  out 
of  the  attitude  occupied  by  the  husband,  to  the  heirs  at  law  of 
his  wife.  He  was  the  statutory  guardian  of  some  of  them,  who 
were  still  infants.  It  is  contended,  that  he  was  thereby  pre- 
cluded from  availing  himself  of  the  benefit  of  his  wife's  gift. 

It  is  certainly  the  duty  of  a  guardian  to  protect  all  the  inter- 
ests and  rights  of  his  wards;  and  the  law  condemns  any  act  of 
his,  or  the  acquirement  of  any  right  by  him,  inconsistent  with 
this  duty.  But  the  wards  of  the  husband  had  no  interest  in,  or 
right  to,  the  estate  of  his  wife.  It  was  no  part  of  his  duty  to 
secure  to  them  the  transmission  of  the  estate,  by  descent,  from 
their  sister.  The  imposition  of  such  a  duty  would  have  ren- 
dered the  estate  inalienable  by  him  and  his  wife,  during  the 
continuance  of  the  relationship  of  guardian  and  ward,  between 
him  and  his  wife's  brothers  or  sisters.  The  proposition  has  no 
foundation  in  law  or  reason,  and  the  relation  of  the  parties  to 
each  other,  can  have  no  influence  upon  the  legal  efiect  of  the 
deeds. 

Our  conclusion,  then,  is,  that  a  conveyance  by  husband  and 
wife,  of  the  real  estate  of  the  wife  to  a  third  person,  executed 


Sept  1849.]        Scarborough  v.  Watkins.  537 

according  to  law,  under  an  agreement  that  the  estate  is  to  be  re- 
conveyed  to  the  husband,  is,  if  the  estate  be  so  reconyejed, 
effectual  for  the  purpose  of  vesting  the  title  in  the  husband, 
and  if  the  transaction  be  fair  and  untinctured  with  fraud,  is  not 
prohibited  bj  any  rule  of  law  or  public  policy. 

3.  We  have,  in  the  last  place,  to  inquire  into  the  legal  effect 
of  the  failure  to  record  the  deeds  within  the  time  prescribed  by 
law.  The  deeds  having  been  duly  recorded  in  Daviess  county, 
the  title  to  so  much  of  the  real  estate  of  the  wife  as  lies  in  that 
county,  vested  in  the  husband.  But  as  a  considerable  part  of 
the  estate  is  in  other  counties,  the  inquiry  is  an  important  one 
to  the  parties  interested. 

There  were  three  deeds  executed  by  Scarborough  and  wife  to 
Wing;  one  for  land  in  Daviess  county,  one  other  for  land  in 
Union,  and  the  other  was  a  general  conveyance  of  all  the  real 
estate  in  Kentucky  belonging  to  the  wife. 

According  to  the  laws  in  force  previous  to  the  x)asBage  of  the 
act  of  1831  (1  Stat.  L.  453),  it  was  necessary  to  render  a  deed 
valid  against  a  feme  covert  grantor  and  her  heirs,  that  the  deed 
and  privy  examination  should  be  recorded  within  eight  months,  in 
the  county  in  which  the  land  was  situated,  and  if  not  so  recorded, 
the  deed  was  not  obligatory  upon  the  feme  or  her  heirs:  Apple-' 
gate  v.  Gracy,  9  Dana,  215. 

Does  the  tenth  section  of  the  act  of  1831,  change  the  law  upon 
the  subject,  and  give  effect,  from  the  time  of  recording,  to  the 
deed  of  a  feme  coverty  upon  its  being  recorded  after  the  expira- 
tion of  eight  months  ?  It  was  held  by  this  court,  in  the  case  of 
Applegate  v.  Gracy,  supra,  that  it  did  not  extend  to  deeds  of 
fem^  covert  made  before  its  passage,  not  recorded  in  time,  and 
as  to  which,  the  time  for  recording  had  expired  before  the  pas- 
sage of  the  act.  But  as  the  deeds  in  this  case  were  made  subse- 
quent to  the  passage  of  the  act,  the  decision  of  that  question 
does  not  dispose  of  the  one  now  under  consideration. 

Nearly  all  the  reasons,  however,  upon  which  that  opinion  of  the 
court  was  based,  apply  with  a&  much  force  to  the  deeds  of  mar- 
ried women  made  after,  as  to  those  that  were  made  prior,  to  the 
passage  of  the  act.  In  addition  to  the  reasons  there  given 
(which  need  not  now  be  reiterated)  to  demonstrate  that,  by  a 
reasonable  and  just  construction  of  this  act,  its  tenth  section 
does  not  extend  to,  or  embrace  the  deeds  of  husband  and  wife, 
the  following  considerations,  some  of  which  arise  out  of  the 
circumstances  of  the  present  case,  would  seem,  conclusively,  to 
forbid  any  other  construction. 
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Our  statutes  upon  the  subject  of  couTeyances,  in  speaking  of 
deeds  generally,  and  making  proTisions  in  relation  thereto,  evi- 
dently do  not  include  those  deeds  which  are  made  by  husband 
and  wife,  but  all  their  provisions  intended  to  apply  to  the  latter 
class  are  specific,  and  designate  such  deeds  particularly. 

As  such  had  been  the  uniform  character  of  all  the  preyiouB 
legislation  on  the  subject,  the  rule  which  requires  that  statutes 
in  pari  materia^  are  to  be  considered  together,  to  ascertain  the 
true  construction,  would  exclude  deeds  made  by  husband  and 
wife  from  the  operation  of  the  tenth  section  of  the  act  of  1831, 
unless  it  be  apparent,  from  a  consideration  of  the  whole  act, 
that  the  legislature,  in  its  passage,  had  disregarded  this  distinc- 
tion, and  intended  to  apply  language  descriptive  of  deeds  gen« 
erally ,  to  those  executed  by  husband  and  wife.  But  so  far  from 
this  being  the  case,  we  find  that  the  act  recognizes  this  distinc- 
tion, and  in  its  provisions  in  reference  to  deeds  made  by  hus- 
band and  wife,  points  out  specifically  the  class  of  deeds  to  which 
the  provisions  are  intended  to  apply.  When,  therefore,  the 
language  of  the  act  is  general,  it  applies  to  all  others  but  the 
deeds  of  husband  and  wife;  when  it  applies  to  the  latter,  the 
language  used  is  special,  and  refers  to  them  alone. 

The  section  of  the  act  under  consideration,  makes  deeds,  duly 
proven  or  acknowledged,  but  not  lodged,  to  be  recorded  in  the 
proper  office  within  the  time  prescribeu  by  law,  if  subsequently 
recorded  in  the  proper  office,  as  effectual  to  all  purposes,  from 
the  time  of  recording,  as  if  recorded  within  the  time  prescribed 
by  law. 

Now  deeds  in  general  pass  the  titie  from  the  grantor  at  the 
time  of  their  execution,  and  registration  is  only  necessary  to 
make  them  effectual  as  to  creditors  and  subsequent  purchasers 
without  notice.  There  is  no  difficulty,  therefore,  in  the  appli- 
cation of  this  section  of  the  act  to  such  deeds.  They  are  valid 
between  the  parties  when  executed.  They  have  not  the  efficacy 
of  recorded  deeds  until  they  are  recorded  in  the  proper  office, 
but  from  the  time  of  recording,  and  not  from  the  time  of  their 
execution,  they  are  valid  as  to  creditors  and  subsequent  pur- 
chasers. 

The  deeds  of  married  women  do  not,  however,  pass  the  title 
of  the  feme  at  the  time  of  their  execution,  unless  the  deed  be 
recorded  in  the  time  prescribed  by  law.  The  recording  of  the 
deed  of  a  feme  covert  is  necessary,  not  merely  to  make  the  deed 
valid  against  creditors  and  subsequent  purchasers,  but  to  pass 
the  titie  out  of  the  grantos.     In  what  manner  will  this  section 


Sept.  1849.]         Scarborough  v,  Watkins.  539 

of  the  act  operate  if  applied  to  the  deed  of  a  feme  coveriT  It 
will  only  give  it  effect  from  the  time  of  recording.  Such  is  the 
Iftnguftgo  Ai^d  obyious  meaning  of  the  statute,  and  the  un- 
doubted intention  of  the  legislature  in  its  passage.  The  deed, 
then,  will  be  valid  between  the  parties  from  the  time  of  record- 
ing, and  the  title  will  pass  out  of  the  grantor  at  that  time.  But 
suppose  the  deed  not  to  be  recorded  for  half  a  century  after  ita 
execution,  the  title  will  •still  remain  in  the  grantor,  and  upon 
her  death  pass  to  her  heirs  at  law.  In  this  case  the  feme  died 
about  two  months  after  the  deeds  were  executed  by  her.  Had 
they  been  recorded  in  the  time  prescribed  by  law,  although 
recorded  after  her  death,  the  title  would  have  passed,  notwith- 
standing the  death  of  the  grantor,  as  was  decided  in  the  case  of 
PrewU  Y.  Oravea,  5  J.  J.  Marsh.  123,  because  the  law  on  the 
subject  gave  them  effect,  when  recorded  in  proper  time,  hot 
merely  from  the  time  of  recording,  but  from  the  time  of  their 
execution.  But  under  this  section  they  are  made  to  take  effect, 
not  from  their  execution,  but  only  from  the  time  of  recording; 
and  as,  in  this  case,  the  grantor  was  then  dead,  and  the  title 
had  descended  to  her  heirs  at  law,  the  deeds  could  not  then  be 
made  effectual  to  pass  the  title. 

The  utter  impracticability  of  applying  this  section  of  the  stat- 
ute to  the  deeds  of  a  feme  covert,  as  illustrated  by  the  facts  of 
the  present  case,  proves,  almost  irresistibly,  that  the  legislature 
did  not  intend  it  to  have  such  an  application.  Had  such  been 
the  intention  of  the  legislature,  the  deed  of  €kfeme  covert  would, 
no  doubt,  have  been  particularized,  and  efficacy  given  to  it  when 
recorded,  not  merely  from  the  time  of  recording,  but  from  the 
time  of  its  execution. 

But  it  may  be  argued  that  the  distinguishing  trait  between  the 
deed  of  a  feme  covert,  and  those  made  by  other  grantors,  that 
the  title  in  the  former  case  does  not  pass  out  of  the  grantor, 
unless  the  deed  be  recorded  in  due  time,  but  does,  in  the  latter, 
immediately  upon  its  execution,  was  intended  to  be,  and  was 
abolished  by  the  act  of  1831. 

If  the  legislature  had  intended  to  make  such  an  important 
and  radical  change  in  the  law,  and  to  give  to  the  deed  of  e^feme 
covert  a  different  effect  from  that  which  it  had  under  the  act  of 
1748,  and  all  the  subsequent  statutes  on  the  same  subject,  the 
object  would,  no  doubt,  have  been  expressly  avowed  and  car- 
ried into  effect  by  a  direct  provision  for  that  purpose,  and  not 
left  as  a  matter  of  uncertain  deduction  and  conjecture. 

And  even  such  a  deduction  is  not  authorized  by  any  part  of 
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the  act,  except  the  first  section,  which  applies  exclnsiyely  to  the 
deeds  of  non-residents,  and  would  not,  if  admitted  to  arise 
under  that  section,  extend  to,  or  embrace  deeds  made  by  resi- 
dents. 

The  result  is,  that  we  regard  the  deeds  made  by  Mrs.  Scar- 
borough, so  far  as  they  embrace  lands  not  within  the  county  of 
Daviess,  as  inoperative,  because  they  were  not  recorded  within 
the  time  prescribed  by  law;  and,  con8e(][uently,  the  title  to  such 
lands  has  descended  to,  and  become  vested  in,  her  heirs  at  law. 
It  was,  therefore,  erroneous  to  decree  to  Scarborough  the  lands 
which  had  belonged  to  his  wife,  lying  out  of  the  county  of 
Daviess. 

Wherefore,  the  decree  is  reversed  on  both  the  original  and 
cross  errors,  and  cause  remanded,  for  further  proceedings,  and 
decree  consistent  with  this  opinion. 

EXBCtTTOB  IS  NOT  LIABLE  FOR   DeBTS  NOT  COLLECTED,  UnloflS  in  CaseB  of 

gross  neglect:  Darrell  v.  Eden,  4  Am.  Dec.  613;  nor  is  he  liable  for  neglecting 
to  sue,  unless  he  acted  with  bad  faith,  or  was  guilty  of  willful  default  or 
gross  negligence:  Thomas  v.  White,  14  Id.  56. 

Administrator  De  Bonis  Non  is  not  Liable  for  the  default  or  devastavU 
of  the  prior  adminiatrator  or  executor:  Ahop  y.  Af other,  21  Am.  Dec  703. 
The  subject  of  administrators  de  bonis  non  is  discussed  at  length  in  the  note 
to  Potts  V.  Smith,  24  Id.  359. 

Wife's  Power  over  her  Separate  Estate:  See  James  v.  Fisk,  47  Am. 
Dec.  HI,  and  note;  LUton  v.  Baldwin,  Id.  605;  Marshall  v.  Stephens,  Id.  601» 
and  note.  A  married  woman  may  convey  her  property  by  deed  in  New  Yorks 
Bool  V.  Mix,  31  Id.  285. 

Compensation  to  Executors,  Allowance  of:  See  Newby  v.  Skinner,  31 
Am.  Dec.  397;  Merrill  v.  Moore,  40  Id.  60;  Stubblefield  v.  McBaven,  43  Id. 
502. 

Statutes  In  Pari  Materia  must  be  Ck>NSTRUED  Tooethcr:  Brtioe  v. 
Schuyler,  46  Am.  Dec.  447,  and  note. 


HoosER  V.  Hays. 

[10  B.  MONBOE.  72.] 

DnsnsoR  oan  not  Maintain  Replevin  for  wheat  which  he  has  planted  on 
the  land,  against  the  true  owner,  who  re-enters  on  the  land  while  the 
wheat  is  growing  and  takes  actual  and  lawful  possession  of  tlie  land  and 
of  the  wheat.  • 

Appeal  from  the  Christian  circuit.     The  opinion  states  the 


Orey  and  Stiles,  for  the  appellant. 

B.  and  A,  Monroe  and  J,  and  W.  L,  Harlan^  contra. 
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By  Court,  GraAam,  J.  This  is  an  action  of  replevin  by  Hooser 
to  recover  possession  of  one  hundred  bushels  of  wheat,  in  the 
fiheaves,  averred  to  have  been  wrongfully  taken  and  detained  by 
Hays.  On  the  trial,  the  defendant  filed  four  pleas.  Upon  the 
first  plea,  not  guilty,  issue  was  taken;  but  to  pleas  numbered 
2,  3,  4,  the  plaintiff  demurred,  and  the  court  having  sustained 
the  pleas,  and  the  plaintiff  failing  to  make  further  replication, 
judgment  was  rendered  for  the  defendant,  on  the  verdict  of  a 
juiy,  sworn  to  inquire  of  damages.  The  sufficiency  of  these 
pleas  to  bar  the  plaintiff's  action,  is  now  to  be  determined. 

It  is  only  necessaiy  to  notice  plea  number  3,  which  avers  that 
the  defendant  was  and  is  seised  in  his  demesne,  as  of  fee,  of 
and  to  the  use,  trust,  and  profits  of  a  certain  close  (describing 
it),  and  being  so  seised,  the  plaintiff  with  force  and  arms  broke 
and  entered  into  the  said  close,  and  ousted  and  dispossessed  the 
defendant  out  of  and  from  his  said  close,  and  tortiously  took 
possession  thereof,  and  sowed  the  same  with  and  in  wheat;  and 
whilst  the  same  wheat  was  growing  on  the  said  close  of  defend- 
ant, of  which  he  was  and  is  so  seised,  as  aforesaid,  and  before 
the  said  wheat  was  cut  and  severed  from  the  said  close,  defend- 
ant re-entered  into  the  said  close,  as  lawfully  he  might  and  had 
a  right  to  do,  and  was  thereby  in  of  his  former  right  and  title, 
and  of  his  old  estate  in  the  said  close;  and  being  so  in,  and  upon 
the  said  close,  he  cut  and  severed  the  said  wheat,  so  sown  by 
plaintiff  and  growing  thereon,  as  lawfully  he  might,  which  said 
wheat  so  sown  by  plaintiff  and  growing  on  the  said  close  of 
defendant,  and  cut  and  severed  from  the  said  close,  by  defend- 
ant, is  the  same  wheat  in  plaintiff's  writ  and  declaration  men- 
tioned, etc. 

This  plea  avers  title  in  fee  in  the  defendant,  possession  and 
use  by  him,  that  the  plaintiff  tortiously  entered  and  forcibly 
dispossessed  him,  sowed  the  ground  with  wheat,  and  afterwards 
the  defendant  re-entered.  It  is  said:  ''If  a  disseisor  sow  the 
ground  and  sever  the  com,  and  the  disseisee  re-enter,  he  shall 
have  the  com,  because  he  entereth  in  by  a  former  title,  and  sev- 
erance or  removing  of  the  com  altereth  not  the  case,  for  the  re- 
gress is  a  continuation  of  the  freehold  in  him,  in  judgment  of 
law,  from  the  beginning:"  1  Co.  Inst.,  sec.  68,  55  b. 

The  plea  presents  a  state  of  facts  which,  if  tme  (as  they  are 
on  demurrer  taken  to  be),  shows  that  the  defendant  was  the 
owner  in  fee  of  the  land  on  which  the  wheat  grew,  and  that  after 
disseisin  he  had  re-entered,  and  was  in  the  actual  and  lawful 
{K>S8ession  of  the  land  and  of  the  wheat,  as  his  own  property, 
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and  was  entitled  to  the  possession  thereof.  If  these  things  aie 
so,  then  the  plaintiff  had  no  right  to  the  immediate  possession 
of  the  wheat,  and  could  not  maintain  the  writ  of  repleTin:  3 
Stat.  L.  503;  Dillon  v.  WrigJU,  4  J.  J.  Marsh.  255;  Brown  t. 
Caldwell,  10  Serg.  &  R.  114  [13  Am.  Dec.  660]. 

The  third  plea  seems  to  be  a  good  bar  to  plaintiff's  action. 
The  demurrer  to  it  was  properly  oyerruled,  and  the  plaintiff 
having  abided  by  his  demurrer,  the  court  did  not  err  in  giving 
judgment  for  defendant. 

The  judgment  of  the  circuit  court  is  therefore  afi&rmed. 

TRB8PASSER   S0WI50    WhBAT   ON    LA2n>   GAIT    NOT   MAINTAIN    REPLEVDr 

•gainet  the  tme  owner  who  enters  into  actual  pceseeaion  and  cuts  the  grain: 
ElUoU  y.  PoweUf  36  Am.  Dec.  200,  and  note,  citing  prerions  cases  in  this 


Hill  v.  Habris. 

[10  B.  MoiiBOS,  120.] 

Weksb  OmcEB  Lkvies  on  Certain  Numbkb  or  Bucks  in  Kiln,  among 
a  hLTger  number,  it  ia  not  necessary  that  he  should  take  from  the  kihi  the 
designated  number  of  bricks  at  the  time  of  the  levy.  He  is  not  bound 
to  take  the  bricks  away,  but  has  a  right,  at  his  peril,  to  leave  them  in 
possession  of  the  defendant  or  in  the  place  where  he  found  them. 

In  Levying  on  Certain  Number  or  Bricks  in  Kiln,  among  a  laiger 
number,  it  is  not  necessary  to  seize  or  to  touch  every  individual  brick; 
it  is  sufficient  that  at  the  time  of  the  levy  they  were  in  his  power  and 
might,  if  necessary,  have  been  touched  or  taken  away,  and  that  he  indi- 
cated the  levy  by  word  or  deed,  or  by  entering  it  on  the  execution. 

Description,  in  General  Terms,  of  Bricks  Levied  on  in  a  kiln,  among 
a  larger  number,  is  sufficient  to  authorize  a  sale  under  the  levy;  as  where 
the  description  was,  "three  thousand  bricks  on  the  lot  of  the  defendant." 

Lbvy  upon  Certain  Number  or  Bricks  in  a  kiln  containing  a  much  larger 
number,  without  either  separating  the  bricks  levied  on  or  otherwise  des- 
ignating them  than  as  "three  thousand  bricks  on  the  lot  of  the  defendant," 
is  sufficient  to  authorize  a  sale,  and  a  sale  made  in  the  same  general 
terms  is  sufficient  to  authorize  a  subsequent  selection  and  delivety  of  this 
bricks  by  the  officer  to  the  purchaser. 

Ebbob  to  the  Johnson  circuit.    The  opinion  states  the  case. 

BameSy  for  the  plaintiff. 

Apperaon^  contra. 

By  Court,  Mabshall,  C.  J.  This  was  an  action  of  trespasSy 
qtiare  clausum  /regit,  by  Harris  against  Hill,  for  entering  tho 
plaintiff's  close  with  wagons,  etc.,  and  taking  away  a  laxge 
number  of  bricks  of  the  plaintiff.    The  defendant  claimed  as 
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purchaser,  under  an  execution  against  Harris  in  the  hands  of  a 
constable.  And  the  only  question  presented  is,  whether  a  levy 
upon  three  thousand  bricks,  in  a  kiln  containing  a  much  larger 
number,  without  either  separating  the  bricks  levied  on,  or  other- 
wise designating  them,  than  as  **  three  thousand  bricks  on  the 
lot  of  the  defendant,"  is  sufficient  to  authorize  a  sale,  and 
whether  a  sale  made  in  the  same  general  terms  is  sufficient  to 
authorize  a  subsequent  selection  and  delivery  of  bricks  by  the 
officer  to  the  purchaser. 

It  certainly  was  not  necessary  that  the  officer  should  have 
taken  from  the  kiln  the  designated  number  of  bricks,  at  the 
time  of  the  levy.  It  was  more  convenient  and  better  for  all 
parties,  that  they  should  remain  in  the  kiln,  where  they  were 
reasonably  safe  bom  injury,  than  that  they  should  either  have 
been  placed  near  it  in  one  or  more  piles,  or  should  have  been 
removed  from  the  lot.  In  the  former  case,  they  might  have 
been  liable  to  depredation,  and  might  have  been  injured  in  the 
act  of  removal.  In  the  latter  case,  besides  being  subject  to 
injury  in  being  removed,  it  might  become  necessary,  after  the 
sale,  to  return  a  part  of  them  to  the  place  from  which  they  were 
taken.  It  does  not  appear  what  particular  acts  were  done  by 
the  officer  in  making  the  levy.  He  returns  that  he  levied  on 
the  bricks,  and  it  is  to  be  presumed  that  he  did  what  was  neces- 
sary for  that  purpose,  unless  the  contrary  appears.  He  was  not 
bound  to  take  the  bricks  away,  but  had  a  right,  at  his  peril,  to 
leave  them  in  possession  of  the  defendant,  or  in  the  place  where 
ho  f  ouud  them.  It  was  not  necessary  actually  to  seize  or  to  touch 
every  individual  brick.  To  have  taken  or  touched  one  in  the 
name  of  all  would  have  been,  in  the  technical  sense,  a  formal 
levy.  And  we  suppose  that  the  actual  touching  of  even  one,  at 
the  time  of  the  levy,  was  not  necessary,  so  far  at  least  as  the 
defendant  was  concerned,  to  authorize  the  sale  of  the  same 
bricks  found  at  the  same  place  on  the  day  appointed  for  the 
sale.  It  was  sufficient  that,  at  the  time  of  the  levy,  they  were 
in  his  power,  and  might,  if  necessary,  have  been  touched  or 
taken  away,  and  that  he  indicated  the  levy  by  word  or  deed» 
or  by  entering  it  on  the  execution. 

Then  the  real  question  in  this  case  is,  not  as  to  the  manner  of 
making  the  levy,  but  as  to  the  manner  of  describing  the  thing 
or  things  levied  on.  And  this,  we  think,  depends  upon  the  con- 
struction to  be  given  to  the  terms  used  in  describing  the  levy. 
The  same  reasons  which^dispense  vrith  the  actual  seizure  of  each 
individual  brick  intended  to  be  sold,  dispense  also  with  a  par« 
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ticular  or  separate  description  of  each  in  maldng  or  stating  the 
levy. 

The  comparatiye  insignificapce  of  the  individuals,  separately 
considered,  and  their  general  similarity,  authorize  the  use  of 
general  words  in  describing  them.  If  a  part  only  of  a  mass  of 
bricks  is  to  be  designated,  the  part  might  be  designated  as  one 
half  or  as  one  fourth  or  as  a  certain  number,  or  as  a  certain 
number  on  a  particular  side  or  in  a  particular  part  of  the  mass, 
or  as  a  certain  number  of  hard  or  of  soft,  or  of  good  or  of  bad 
bricks.  The  owner  might  undoubtedly  sell  a  portion  of  the 
mass  by  either  of  these  modes  of  description,  and  eyen  if  the 
purchaser  should  become  thereby  only  a  tenant  in  common,  he 
could  not  be  sued  in  trespass  for  taking  his  portion  according 
to  the  description.  What,  then,  would  be  understood  by  a 
sale  of  a  certain  number  of  bricks  in  the  mass,  vrithout  refer- 
ence either  to  position  or  quality?  We  think  it  would  be  un- 
derstood as  a  sale  of  so  many  bricks,  to  be  taken  from  the  mass 
in  the  usual  way,  and  as  they  come.  If  they  be  in  a  kiln  which 
is  unbroken,  it  is  implied  that  upon  opening  the  kiln  in  the 
usual  way  until  that  part  is  reached  which  presents  bricks  fit  for 
use,  the  bricks  then  presented,  are  to  be  taken  indiscriminately 
in  the  usual  manner  of  taking  bricks  from  the  kiln.  If  the 
kiln  has  been  opened  before  the  sale,  and  the  best  bricks  are  in 
view,  the  sale  of  a  certain  number,  without  other  designation, 
would  be  understood  as  referring  to  those  which  were  nearest 
at  hand,  and  it  is  presumed  that  the  price  would  be  propor- 
tioned to  their  quality. 

As  an  officer,  intending  to  levy  upon  three  thousand  bricks 
in  a  kiln  of  eighty  thousand  (as  in  this  instance),  could  not 
properly  remove  all  of  the  inferior  bricks  and  take  those  of  the 
best  quality,  wherever  they  might  be  found,  but  could  only 
take  the  number  in  the  usual  manner,  therefore,  his  return, 
that  he  had  levied  on  the  three  thousand  bricks,  without  further 
designation,  should  be  understood  as  designating  three  thou- 
sand to  be  taken  indiscriminately  from  that  part  of  the  kiln 
which  is  open,  or  if  it  be  not  already  opened,  to  be  taken  indis- 
criminately after  opening  it  in  the  usual  manner.  So  under- 
stood, we  think  that  the  levy  was  sufficiently  certain  to  authorize 
the  sale,  and  that  the  sale  in  the  same  manner  authorized  the 
officer  to  deliyer,  and  the  purchaser  to  receive  and  cany  away, 
the  designated  number  of  bricks  taken  in  the  mode  above 
referred  to.  And  this  mode  having,  as  appears,  been  substan- 
tially pursued  in  the  present  case,  we  are  of  opinion  that  the 
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defense  was  made  out,  and  that  the  court,  to  which  the  law  and 
facts  were  submitted,  decided  erroneously  in  rendering  judg- 
ment for  the  plaintiff. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Kecessitt  07  Taking  Possession  on  Levy  by  Shebitf:  See  TrotriUo  ▼• 
T^wd,  31  Am.  Dec.  484,  and  note;  Waltn  ▼.  Duvall,  33  Id.  693;  Bank»  y. 
EvoM,  48  Id.  734;  WecUherby  v.  Covington,  49  Id.  623. 

Dbscriftion  or  Propebty  Sold  under  Execution,  what  aufiScient:  Sm 
Parker  v.  Swan^  34  Am.  Dec  619;  Oilman  v.  Thompson,  Id.  714;  Taylor  ▼. 
Ctnart,  40  Id.  655. 


Abmstbong  v.  Mudd. 

[10  B.  MOVBOB,  144.] 

Grantee  has  Election  in  Case  of  Uncertainty  in  description  of  a 
boundary,  to  make  the  same  certain. 

Description  in  Land  Which  can  be  made  Certain  is  sufficient,  and  the 
land  will  pass  to  the  grantee. 

Grantee's  Eight  of  Election  in  Case  of  Uncertainty,  to  make  the  same 
certain,  passes  as  an  incident  to  the  title;  and  where  there  have  been  sey- 
eral  mesne  conveyances,  and  none  of  the  grantees  have  exercised  thia 
right,  it  may  be  exercised  by  an  ulterior  grantee. 

Gbantee's  Election  in  Case  of  Uncertainty  in  description  of  bonndaiy 
to  make  the  same  certain  is  sufficiently  exercised  when  a  grantee  has  the 
land  Bur\''eyed  and  sells  to  a  certain  boundary  that  is  consistent  with  the 
description  in  the  deeds  under  which  he  claims,  and  this  act  of  election 
renders  the  form  and  boundaries  of  the  land  conveyed  certain,  although 
previously  uncertain. 

Where  Grantee  in  Case  of  Uncertainty  elects  to  make  the  deed  cer- 
tain by  conveying  according  to  certain  boundaries  consistent  with  the 
deed  under  which  he  claims,  neither  his  rights  nor  those  of  his  vendee 
are  affected  by  the  claim  of  a  third  person  to  a  portion  of  the  land  if  the 
extent  of  the  claim  is  not  shown;  in  such  a  cose  the  court  properly  dis- 
regards testimony  that  some  part  of  the  tract  had  been  inclosed  and  held 
in  possession  for  many  years  under  the  claimant. 

If  Party  Fiuno  Exception  to  Deposition  Intends  to  Rely  upon  It, 
he  must  brinp;  it  before  the  court  below,  and  have  some  action  upon  it 
there,  or  it  can  not  be  noticed  in  this  court,  but  it  will  be  presumed  to 
have  been  waived  by  the  party  that  filed  it. 

Equity  has  Jurisdiction  to  Enforce  Vendor's  Lien  for  the  payment 
of  the  purchase  mouey,  and  it  is  not  necessary  that  a  judgment  should 
bo  obtained  before  application  by  the  vendor  to  the  chancellor  for  the 
enforcement  of  his  lien. 

Where  Vendor  Retains  Legal  Title,  the  land  is  liable  in  the  hands  of 
sub  purchasers  for  the  balance  of  the  purchase  money  unpaid. 

Appeal  from  the  Heniy  circuit.     The  opinion  states  the  caae. 

Am  Deo.  Tol.  L— 88 
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Armairong^  for  the  appellant. 
McHenry,  contra. 

By  Court,  Simpson,  J.  The  obligation,  exeoated  by  Mudd 
to  his  vendee,  for  a  deed  to  the  land  sold,  contains  land,  which 
it  is  contended,  is  different  from  that  described  in  the  deeds 
under  which  the  vendor  claims.  Those  deeds  do  not  fix,  with 
exact  certainty,  the  land  which  they  include.  They  purport  to 
convey  two  hundred  acres  of  land  to  be  bounded  as  follows^ 
viz. :  Beginning  at  an  elm  and  two  beeches,  the  most  southwardly 
comer  of  James  Patton's,  Benjamin  Pope's,  and  Mark  Thomas' 
eight-hundred-and-fifty-three-acre  survey,  that  joins  James  Pat- 
ton's  eight-thousand-four-hundred-acre  survey;  thence  with  their 
line,  so  far  as  to  make  one  side  of  the  said  tract  of  two  hun- 
dred acres  hereby  conveyed;  thence,  in  such  course  and  direc- 
tions, as  will  cause  the  said  quantity  of  two  hundred  acres  of  land 
to  be  in  a  parallelogram,  which  shall  not  be  more  than  twice 
as  long  as  it  is  wide.  The  beginning  comer  in  the  deeds,  is  the 
same  that  is  called  for,  as  the  beginning  comer,  in  the  patent 
from  the  commonwealth;  and  the  boundaiy  in  all  the  deeds  pre- 
cisely similar,  including  the  one  executed  by  the  patentee,  down 
through  several  conveyances,  to  the  one  executed  to  Mudd,  the 
present  vendor. 

The  two  hundred  acres  of  land  sold  by  Mudd,  and  which  he 
has  bound  himself  to  convey  to  his  vendee,  is  described  by  a 
boundary,  beginning  at  the  same  comer,  and  running  with  the 
line  of  the  patentee  one  hundred  and  sixty  poles;  thence,  at 
right  angles,  two  hundred  poles;  thence,  at  right  angles,  one 
hundred  and  sixty  poles,  to  the  line  first  called  for  in  the  deeds; 
thence,  with  that  line,  two  hundred  poles  to  the  beginning. 
The  land,  thus  bounded,  has  a  base  line  of  two  hundred  poles 
on  the  line  called  for  in  the  deeds,  and  its  location,  in  this  form, 
is  certainly  consistent  with  the  boundary  therein  designated. 
The  question  then  is.  Had  Mudd  a  right,  holding  under  these 
deeds,  to  give  form  and  locality  to  the  two  hundred  acres  which 
they  conveyed? 

The  general  rule  is,  that  of  everything  uncertain,  which  is 
granted,  election  remains  to  him  to  whose  benefit  the  grant  was 
made  to  make  the  same  certain:  Yin.  Abr.,  vol.  14,  p.  49.  AnJk 
a  description  in  a  grant,  which  can  be  made  certain,  is  suf- 
ficient, and  the  land  will  pass  to  the  grantee:  Shep.  Touch.,  voL 
1,  p.  250. 

According  to  this  doctrine,  as  the  description  of  the  land 
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would  be  rendered  certain,  these'  conveyances  passed  the  titla 
to  Mudd;  and  as  none  of  the  previous  vendees  had  exercised 
the  right  of  election,  it  passed  to  him,  also,  as  an  incident  to 
the  title.  When  he  had  the  land  surveyed,  and  sold  a  certain 
boundary  that  was  consistent  with  the  description  contained  in 
the  deeds,  the  act  of  thus  selling  amounted  to  an  election,  and 
rendered  the  form  and  boundaries  of  the  land  conveyed  certain^ 
although  it  had  been  previously  uncertain.  The  objection  to  the 
title,  on  this  ground,  can  not,  therefore,  be  sustained  as  valid. 

As  it  regards  the  conflicting  claim  in  the  name  of  L.  Wheeler'n 
heirs,  it  is  only  necessary  to  remark  that,  although  an  interfere 
ence  is  proved  to  exist  between  the  claims,  and  the  claim  is  alsa 
proved  to  cover  a  part  of  the  land  sold,  yet  as  it  does  not  appear 
that  Wheeler's  heirs  have  any  title  to  the  land  claimed  by  them» 
or  ever  had  actual  possession  of  any  part  of  the  interference^ 
their  possession,  and  that  of  those  persons  under  whom  thej 
claim,  having  been  outside  of  the  interference,  can  not  be  made 
available  against  Mudd  or  his  vendee,  who  hold  a  title  to  the 
land,  regularly  derived  from  the  commonwealth. 

And  if  the  claim  of  J.  Wheeler  interferes  with  the  land  sold^ 
as  the  extent  of  that  interference  was  not  shown,  and  it  may 
not  include  the  one-thousandth  part  of  an  acre,  the  court  very 
properly  disregarded  the  testimony,  that  some  part  of  the  tract 
sold  had  been  inclosed  and  held  in  possession  for  many  yeara 
under  the  claim  of  John  Wheeler. 

No  disposition  having  been  made  by  the  court  of  the  excep> 
tion  filed  to  the  deposition  of  a  witness,  it  must  be  deemed  to 
have  been  waived.  If  a  party  filing  an  exception  to  a  deposi- 
tion intends  to  rely  upon  it,  he  must  bring  it  before  the  court 
below,  and  have  some  action  upon  it  there,  or  it  can  not  be 
noticed  in  this  court,  but  it  will  be  presumed  to  have  been 
waived  by  the  party  that  filed  it. 

The  court  had  jurisdiction  to  enforce  the*vendor's  lien  for  the 
payment  of  the  purchase  money,  or  in  other  words  to  decree  a 
specific  execution  of  the  contract.  And  as  the  vendor  retained 
the  legal  title,  the  land  was  liable,  in  the  hands  of  sub-pur- 
chasers, for  the  balance  of  the  purchase  money  unpaid.  As  a 
court  of  equity  had  jurisdiction,  it  was  not  necessary  a  judg- 
ment at  law  should  have  been  obtained,  much  less  that  an  ex- 
ecution should  have  been  returned  no  property  found,  previous 
to  the  application,  by  the  vendor,  to  the  chancellor  for  the  en« 
forcement  of  his  lien. 

Wherefore,  the  decree  is  afi&rmed. 
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y ehdor'8  Lmr  Bmioboiablb  against  Vendee  ob  Those  Claihixo  undee 
Him,  when  and  wh«n  not:  See  HalVs  Sh^n  t.  Click,  39  Am.  Dec.  327,  and 
note;  Aldridge  y.  Dunn,  41  Id.  224;  BliglWa  Heira  v.  Banks,  17  Id.  136; 
Moore  V.  Hoieombe,  24  Id.  6d3;  Ford  v.  Sproule,  12  Id.  439;  Champion  v. 
B/tnon,  10  Id.  343. 

OBJEonoN  NOT  Mads  Below  not  Considered  on  Appeal:  See  IlewiU 
V.  Buck,  35  Am.  Dec.  243;  Martin  v.  Webb,  39  Id.  363;  Clarke  v.  State,  40 
Id.  481;  Union  Bank  v.  Zeo,  41  Id.  275;  State  v.  Morgan,  47  Id.  329;  Lewis  v, 
BL  o/Ky.  40  Id.  469;  Jones  v.  Hardesty,  32  Id.  180,  and  note;  Beid  v.  i:d- 
iMurds,  31  Id.  720. 

Vendob^s  Lien  on  Realty  is  Docttbins  ov  Equity  borrowed  from  the 
eivil  law,  and  is  not  a  rale  of  the  common  law:  Lupin  v.  Marie,  21  Am.  Dec 
256. 

EiiEcnoN  ov  Grantee  where  Deed  may  be  Taken  Diyferext  Ways.— 
It  18  a  well-settled  principle  of  law  that  where  a  deed  may  inure  in  different 
ways,  the  grantee  shall  haye  his  election  which  way  to  take  it:  2  Qreenl.  Cniise 
on  Real  Prop.  605;  2  Hilliard  on  Real  Prop.  327  (2d  ed.);  Willard  on  Real 
Estate  and  Conveyancing,  403;  1  Shep.  Touch.  82;  Jackson  d,  Klock  ▼.  Hudson, 
3  Johns.  375;  S.  C,  3  Am.  Deo.  500;  Jackson  d,  Troup  v.  Blodgett,  16  Johns. 
172;  **  when  a  deed  may  innre  to  divers  purposes,  he  to  whom  the  deed  is 
made  shall  have  election  which  way  to  take  it,  and  he  may  take  it  that  way 
as  shall  be  most  for  his  advantage:"  1  Shep.  Touch.  82.  A  man*s  grant  is  to 
be  construed  most  strongly  against  himself  and  in  favor  of  his  grantee:  Jack- 
son d,  Butler  v.  Gardner,  8  Johns.  394;  Jackson  d.  Troup  v.  Blodgett,  16  Id. 
172.  This  was  a  settled  rule  of  the  law  as  far  back  as  the  time  of  Lord  Coke, 
as  he  says  in  his  commentary  upon  Littleton.  "It  is  a  maxim  iu  law  that 
every  man's  grant  shall  be  taken  by  construction  of  law  most  forcibly  against 
himself:"  Co.  Lit.  183  a.  This  is  the  principle  upon  which  the  above  doc- 
trine is  founded. 

Instances  of  the  application  of  this  doctrine  are  rare,  although  cases  have 
arisen  where,  owing  to  an  uncertainty  in  a  description,  the  grantee  has  been 
allowed  an  election.  Thus,  in  Pollard  v.  Maddox,  28  Ala.  321,  the  owners 
of  land  through  which  a  railroad  then  in  process  of  construction  would  prob- 
ably pass,  joined  in  a  sealed  instrument  by  whicli  they  bargained,  sold,  and 
conveyed  to  the  railroad  company,  in  consideration  of  one  dollar,  in  hand 
{>aid,  *'  so  much  of  any  part  of  our  lands  as  may  be  necessary  in  the  construc- 
tion of  said  railroad,"  and  it  was  held  that  the  instrument,  although  it  might 
not  operate  as  a  conveyance  in  fee  of  the  land  necessary  for  the  construction 
of  the  road,  was  not  void  for  uncertainty,  but  was  binding  as  a  covenant  that 
the  company  might  appropriate  so  much  of  any  part  of  the  grantor's  land  as 
might  be  necessary  for  the  construction  of  the  road.  So  where  a  deed  pur- 
ports to  convey  a  strip  of  land  of  a  certain  width  along  a  line  already  located, 
but  without  prescribing  the  lateral  boundaries  or  designing  the  particular 
portion  of  the  strip  traversed  by  such  line,  if  the  grantee  thereupon  goes  into 
possession  under  such  deed,  and  designates  the  lateral  boundaries  by  sub- 
etantial  fences,  and  continues  in  exclusive  possession  for  many  years  with  the 
acquiescence  and  consent  of  the  grantor,  this  is  a  practical  construction  of 
the  deed  binding  uxx>n  the  parties  and  those  claiming  under  them:  Messer  v. 
Oesireich,  52  Wis.  684;  and  this  case  was  followed  in  Whitney  v.  Bobim>*yn, 
S3  Id.  309,  on  a  similar  state  of  facts.  Where  the  conveyance  itself  gives  the 
grantee  the  right  of  election,  this  right  must  be  used  in  a  reasonable  manner 
and  according  to  the  intent.  The  case  of  Grover  v.  Drummond,  25  Me.  185, 
illustrates  this  proposition.     There  a  tenant  granted  to  demandant  "a  certain 
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lot  of  land  situate  on  my  home  fann  in  W.,  on  the  west  side  of  the  road," 
containing  twenty  acres,  "  the  said  lot  to  contain  one  acre  in  such  shape  as 
the  said  [demandant]  may  choose,"  and  "said  one  acre  is  supposed  to  contain 
a  ledge  of  limestone  or  marble;*'  at  the  time  of  the  conyeyance  there  was  upon 
the  twenty  acres  a  ledge  of  limestone  or  marble,  and  at  a  distance  therefrom 
a  dwelling-house,  bam,  and  other  buildings;  in  such  a  case  the  demandant 
has  no  right  so  to  locate  his  acre  as  to  include  a  ledge  of  limestone  and  mar- 
ble, and  from  thence  to  run  a  narrow  strip  of  land  to  the  buildings,  and  bk* 
dude  within  his  one  acre  the  land  on  which  the  buildings  stood. 
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MniLAUDON  V.  New  Obleans  Iii&  Co. 

[4  LoonxAXA  AjonjAL,  is.] 
Damagm  Caused  EmnssLT  bt  the  Explosion  of  a  steam-boilsr  li  aol 
ered  by  an  insuranoe  agaiiut  loss  by  fire. 

IvsuBANGB.    The  opinion  states  the  facts. 

Darier  and  Orymea^  for  the  appellant. 

IBenjamin  and  MicoUy  for  the  defendants. 

By  Court,  EusnSy  0.  J.  This  is  an  action  to  reooyer  from 
"  the  defendants  the  value  of  a  quantity  of  sugar  and  molasses, 
^  destroyed  in  the  sugar-house  of  the  plaintiff,  by  the  explosion 
*of  the  steam-boiler  which  wad  used  in  the  manufacturing  of 
sugar,  the  loss  being  alleged  to  have  been  caused  by  fire.  The 
BUgar  and  molasses  were  covered  by  an  ordinary  fire  policy,  and 
the  value  of  the  articles  destroyed  is  proved  to  be  six  thousand 
•five  hundred  dollars.  The  district  judge  being  of  opinion  that 
ihe  loss  was  not  within  the  policy,  gave  judgment  for  the  de- 
fendants, and  the  plaintiff  has  api>ealed. 

The  damage  done  by  the  accident  is  confined  exclusively  to 
that  produced  by  the  explosion,  none  having  been  done  by  fire. 
The  district  judge  was  of  opinion  that  there  is  a  material  differ- 
ence between  the  risk  of  explosion  of  a  steam-boiler  and  that  of 
fire,  and  that  this  difference  is  established  by  the  popular  and 
ordinaiy  meaning  attached  to  each;  and,  if  in  a  policy  on  articles 
in  a  manufactory  worked  by  steam-power  it  was  intended  to 
oover  a  loss  by  explosion,  when  there  was  no  confiagration,  an 
additional  premium  would  be  asked  by  the  insurers.  We  con- 
cur in  this  opinion,  and  it  is  supported  by  the  obvious  fact  that 
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the  chances  of  loss  hj  explosion  are  not  the  same  as  those  from 
fire,  the  former  being  dependent  on  the  condition  of  the  machin- 
«rj,  the  mode  in  which  it  operates,  and  the  care  and  attention 
with  which  its  operation  is  overlooked. 

Steam  has  been  for  years  the  motive  power  in  manufactories 
in  England  and  parts  of  the  United  States,  and  accidents  by  ex- 
plosion have  often  occwred.  As  has  been  observed  by  the  dis- 
trict judge,  it  is  remarkable  that  no  case  has  been  found  in 
which  a  recovery  has  been  had  on  a  fire  policy  for  a  loss  by  ex- 
plosion. It  is  but  fair  to  infer  that  the  risks  are  considered 
as  different. 

The  counsel  for  the  plaintiff  has  referred  to  the  case  of  Walera 
T.  Merchants^  etc.  Im.  Co.,  11  Pet.  213.  The  insurance  was  on 
the  Lioness,  which  was  destroyed  in  Bed  river,  by  the  explo- 
sion of  gunpowder,  with  which  she  was  partly  loaded,  which 
explosion  was  charged  to  have  been  occasioned  by  the  careless- 
ness and  neglect  of  her  officers  and  crew,  in  carrying  a  lighted 
candle  or  lamp  in  the  hold.  The  steamer  was  insured  against  fire, 
and  the  court  was  [of]  opinion  that,  as  the  explosion,  as  stated 
in  the  pleas,  was  caused  by  fire,  the  latter  was  the  proximate 
cause  of  the  loss.  We  do  not  think  that  there  was  anything 
decided  in  that  case  which  is  applicable  to  the  facts  of  this.  So 
far  as  relates  to  the  insurance,  we  are  unable  to  distinguish  a  loss 
occasioned  by  the  explosion  of  a  boiler,  from  that  caused  by 
the  breaking  or  derangement  of  any  other  part  of  the  machinery. 

Judgment  affirmed. 

Kino,  J.,  absent. 

^  What  Losses  Included  within  Insurance  against  Fire:  See  this 
•abject  diBcossed  at  length  in  note  to  HiUier  v.  Allegheny  Co.  M.  Int.  Co.^ 
46  Am.  Dec  (>56,  in  which  loeses  caused  by  explosion  are  also  considered. 


Walker  v.  Cassawat. 

[4  LOTTIBIAXCA  AXHUAIi,  19.] 

Owner  ov  a  Vessel  who  has  Reoeived  Goods  to  ss  Oarribd  for  the 
latter  part  of  a  voyage,  from  a  prior  carrier  who  had  a  possession  appar- 
ently fair,  under  a  bill  of  lading  authorizing  a  reshipment,  is  entitled 
to  his  freight,  although  the  prior  carrier  obtained  possession  of  the 
goods,  and  secured  the  contract  for  the  entire  voyage,  by  reasons  of  false 
representations  made  to  the  shipper. 

Cabbieb  Who  in  Good  Faith  Enters  into  a  Contract  for  the  transporta- 
tion of  goods  in  the  hands  of  an  agent,  can  not  be  made  to  suffer  be- 
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eanae  In  entering  into  tach  contract  the  agent  disobeyed  hia  secret  in* 
stnictiona* 
SiooKD  Carrier  Who  Rboeites  Goods  por  Trakspobtation  from  a  prior 
carrier,  tinder  a  bill  of  lading  which  provides  for  a  reshiptpent,  has  a 
lien  on  the  goodfl  for  his  freight.  Sach  second  carrier  is  not  the  mer* 
agent  of  the  first. 

The  opinion  states  the  facts. 

Elmore  and  W.  W.  King,  for  the  appellant. 

0.  M.  Bandall,  for  the  defendant. 

•By  Court,  Sijdell,  J.  The  evidence  in  this  case  shows  that 
the  plaintiff  had  a  quantity  of  oats  at  Brandenburg,  a  town  on 
the  Ohio  below  Louisville.  They  were  in  charge  of  Gallagher, 
a  merchant  of  that  place,  who  was  authorized  to  ship  the  oats 
to  New  Orleans,  when  a  written  order  to  that  effect  from  Daven- 
port, the  plaintiff's  agent  at  Louisville,  should  be  presented  to 
him.  The  river  was  low  at  the  time,  and  freights  were  unusu- 
ally high.  The  captain  of  the  steamer  Western  was  at  Louisville, 
and  heard  of  a  sudden  rise  in  the  river  through  travelers  who 
had  come  down  the  river.  He  knew  this  would  reduce  the  price 
of  freights.  He  arrived  at  Brandenburg  before  the  intelligence 
of  the  rise  in  the  river  had  been  received;  and  induced  Galla- 
gher to  ship  the  oats  on  his  vessel,  by  untruly  representing  that 
the  plaintiff's  agent  at  Louisville  had  verbally  authorized  him 
to  get  the  oats  at  the  freight  of  fifty  cents  per  sack  to  New  Or- 
leans. A  bill  of  lading  was  given  by  the  Western,  contracting 
to  carry  and  deliver  the  oats  at  New  Orleans  to  the  plaintiff.  In 
the  body  of  the  bill  of  lading  was  inserted  the  clause,  "  with  the 
privilege  of  reshipping."  The  Western  not  making  the  trip  to 
New  Orleans,  but  proceeding  to  St.  Louis,  reshipped  the  oats 
at  the  mouth  of  the  Ohio,  on  board  the  steamer  New  World,  of 
which  the  defendant  was  master.  This  second  bill  of  lading 
was  to  deliver  the  oats  at  New  Orleans,  at  a  freight  of  twenly- 
two  cents  per  sack,  to  one  Fleming,  then  the  clerk  of  the  West* 
em,  and  who  came  to  New  Orleans  in  the  New  World.  The 
only  reason  for  this  arrangement  was,  that  the  captain  of  the 
New  World  was  unable  to  advance  the  Western's  share  of  the 
freight. 

When  the  oats  arrived  at  New  Orleans,  the  plaintiff  demanded 
them  of  the  master  of  the  New  World,  who  refused  to  deliver 
them  without  the  payment  of  freight.  The  plaintiff  then  brought 
the  present  action  to  recover  them.  The  defendant  reconvened 
and  demanded  the  amount  of  his  freight.    The  judgment  of  the 
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lower  court  was  against  the  plaintiff,  and  in  f aTor  of  the  defend- 
ant for  three  hundred  and  eighty-two  dollars  and  eighty-six 
cents,  the  amount  of  his  freight  at  twenty-two  cents  per  sack. 
The  plaintiff  appealed. 

As  the  contract  for  the  transportation  of  the  oats  from  Cairo 
to  New  Orleans  was  made  by  the  defendant  in  good  faith,  at  a 
reasonable  rate,  within  the  limit  of  the  total  freight  originally 
stipulated,  and  with  a  party  who  held  a  possession  apparently 
fair,  under  a  bill  of  lading  authorizing  a  reshipment,  we  think 
the  defendant  should  not  be  deprived  of  a  remuneration  for  his 
labor,  by  reason  of  the  bad  faith  of  the  Western's  captain. 

Gallagher  had  been  intrusted  with  the  possession  of  the  oats 
by  Walker.  He  was  the  agent  to  ship  them  to  New  Orleans; 
and  although  he  disobeyed  instructions,  a  third  person  who  has 
acted  in  good  faith  upon  the  confidence  of  a  contract  made  and 
a  possession  transferred  by  him,  must  not  be  permitted  to  suffer. 
We  see  no  reason  for  distinguishing  this  case  in  principle  from 
the  case  where  a  factor  seUs  goods  for  a  less  price  than  his 
commission  directs.  In  such  cases  the  factor  acts  without 
authority,  yet  the  sale  nevertheless  binds  his  principal.  The 
buyer  is  not  affected  by  the  private  order  or  direction  with 
which  he  is  unacquainted.  The  owner  must  take  care  whom  he 
employs.  Where  one  of  two  innocent  persons  is  to  suffer,  he 
ought  to  suffer  who  has  placed  his  property  in  the  hands  of  a 
careless  agent,  rather  than  those  who  act  in  good  faith  upon 
the  confidence  of  what  the  agent  has  done.  If  the  public  are 
to  bo  affected  by  undisclosed  breaches  of  duty  of  this  sort,  or 
secret  equities  existing  against  a  party  holding  a  possession 
apparently  fair,  and  in  the  usual  course  of  business,  commerce 
would  be  seriously  injured. 

It  may  be  conceded  for  the  purposes  of  our  present  inquiry, 
that  the  Western's  owner  would  be  entitled  to  no  freight  at  all. 
But  the  shipper  gave  up  the  possession  under  a  contract  which 
contemplated  the  employment  of  a  new  carrier,  and  thus  the 
captain  of  the  Western  was  clothed,  as  regards  third  persons, 
with  authority  to  do  what  he  has  done. 

It  is  said  that  the  second  carrier  was  the  mere  agent  of  the 
first.  The  authorities  relied  on  are  cases  where  the  owner 
sought  to  make  the  first  carrier  liable  for  goods  which,  under 
his  contract,  he  undertook  to  deliver  at  a  certain  point,  though 
in  reality  only  performing  a  part  of  the  transportation  himself: 
Bee  FairchUd  v.  Slocum,  19  Wend.  329;  Weed  v.  Saratoga  etc. 
R.  B.  Co.,  Id.  534;  St.  John  v.  Van  SarUvoard,  25  Id.  660.    Bat 
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we  find  noihiiig  in  those  cases  establishing  the  principles  tihat 
in  case  of  a  contzact  made  as  this  was,  with  privilege  of  ze- 
shipment,  the  second  caizier  would  not  have  a  lien  for  his 
zemnneiation. 

It  must  be  observed  that  the  freight  from  Cairo  claimed  by 
the  defendant  fell  within  the  amount  stipulated  for  the  whole 
route.  See  the  authorities  quoted  in  Bussell  on  Factors,  p.  78; 
Stozy's  Ag.,388,  443. 

The  plaintiff  complains  that  the  judgment  did  not  in  terms 
give  him  a  judgment  for  the  oats.  The  judgment  may  be  prop- 
erly interpreted  with  reference  to  the  pleadings  and  proceedings 
in  the  cause.  The  plaintiff  had  the  oats  sequestered,  and  his 
prayer  was  that  they  be  dellTered  to  him.  The  defendant,  in 
his  answer,  pleaded  that  he  had  a  privilege  upon  the  oats  for 
his  freight  at  tweniy-two  cents  a  sack,  and  that  the  plaintiff  was 
bound  to  x>ay  him  the  amount  before  he  could  recover  thenu 
Upon  the  filing  of  this  answer,  the  plaintiff,  "  on  suggesting  to 
the  court  that  the  defendant  claims  but  three  hundred  and 
eighty-two  dollars  and  tweniy-siz  cents,  as  a  lien  upon  the  oats 
sequestered  in  this  case,  and  upon  it  appearing  that  the  defend- 
ant has  not  applied  to  bond  the  same,"  had  an  order  to  bond 
the  oats,  upon  giving  security  in  the  sum  of  five  hundred  dol- 
lars. In  obedience  to  this  order,  the  sheriff  delivered  the  oats 
to  the  plaintiff,  taking  from  him  a  bond  for  five  hundred  dollars, 
conditioned  that  the  plaintiff  should  not  send  the  property  out 
of  the  jurisdiction  of  the  court,  and  that  he  would  faithfully 
present  the  same  in  case  he  should  be  decreed  to  restore  the 
same  to  the  sheriff  or  defendant,  and  would  satisfy  such  judg- 
ment as  should  be  rendered  in  the  suit. 

A  judgment  ought,  if  possible,  to  put  at  rest  the  issues  be- 
tween the  parties,  and  close  the  door  to  further  litigation.  Al- 
though the  judgment  might  have  been  expressed  in  more  formal 
terms,  we  consider  it,  viewed  as  a  whole  and  with  reference  to 
the  pleadings  and  proceedings  in  the  cause,  as  substantially 
closing  the  contest  between  the  parties;  leaving  the  plaintiff  in 
possession  of  the  oats,  but  decreeing  him  to  pay  the  defendant 
his  freight,  for  which  payment  the  bond  stands  as  security. 
Upon  making  that  payment  the  rights  of  the  defendant  will  be 
satisfied,  and  the  plaintiff  exposed  to  no  further  responsibility 
or  litigation. 

Judgment  affirmed. 


Feb.  1849.]  Breaux  v.  Johns.  665 


Bbeaux  V.  Johns. 

£i  LOVUIAIIA  AmKUJJj,  lAL] 

VmooYSBX  or  Lasdb  in  thb  Auebigan  Comtinsnt,  followed  by  Actual 
poiaesrion,  gave  title  to  the  government  by  whose  Bubjects  or  by  whoeo 
authority  such  discovery  was  made,  not  only  against  other  European 
governments,  but  against  the  native  Indian  tribes.  While  the  different 
nations  of  Europe  respected  the  rights  of  the  natives  as  occupants,  they 
all  asserted  the  ultimate  dominion  and  title  to  be  in  themselves. 

Xn>IANS    COULD    VOT    DiSPOSB    07  THE    LaKDS  AjLLOTTBD  TO  THEM  by  the 

Spanish  government.  If  they  all  died,  or  removed  permanently  from  the 
villages  in  which  they  were  placed,  their  lands  reverted  to  the  crown, 
not  by  forfeiture,  but  by  the  implied  right  of  reversion.  When  the  pop- 
ulations  of  the  villages  had  diminished,  or  several  villages  were  concen- 
trated into  one,  they  continued  to  hold  only  so  much  of  the  land  originally 
set  apart  for  them  as  they  needed. 
VvnuATZ  Eight  to  thb  Soil  Oocupibd  bt  thb  Indians  in  Louisiana  is 
in  the  United  States,  which  has  the  power  to  grant  the  same  while  yet 
in  the  possession  of  the  natives.  These  grants  convey  a  title  to  the 
grantees  subject  only  to  the  Indian  right  of  occupancy. 

Slandeb  of  title.     The  opinion  states  the  facts. 

Labauve,  for  the  appellants. 

W.  E.  Edwards^  for  the  defendants. 

By  Oourt,  Bost,  J.  This  is  a  suit  for  slander  of  title,  in 
which  the  defendants  have  justified  the  slanders  alleged,  and 
pleaded  title  in  themselves.  The  plaintiffs  claim  under  a  patent 
issued  on  a  certificate  of  purchase  from  the  United  States,  as 
authorized  by  the  pre-emption  law  of  1834.  The  defendants 
allege  that  they  possess  under  the  primitive  owners  of  the  soil, 
the  Chetimacha  tribe  of  Indians,  by  virtue  of  a  lease  and  trans- 
fer, made  in  1807  to  their  ancestor,  Nathaniel  Cropper,  by  the 
said  Indians,  for  and  during  the  term  of  ninety-nine  years. 
They  have  called  in  warranty  the  Chetimachas,  who  have  been 
made  to  appear  in  their  national  capacity,  and  to  answer  as  fol- 
lows: That  the  title  to  the  land  in  controversy  is  in  themselves, 
haying  been  the  owners  and  possessors  thereof  as  far  back  aa 
tradition,  authentic  history,  or  the  memory  of  man  runneth, 
and  holding  it  by  descent  through  many  generations  of  their 
ancestors;  that  their  nation  were  owners  and  possessors  of  said 
land,  when  the  French  nation  first  discovered  it,  and  proclaimed 
its  sovereignty  over  the  territory  of  Louisiana;  that  the  French 
and  Spanish  goTemments  recognized  their  title  to  the  land,  and 
by  the  treaties  of  Paris  and  San  Ildefonso,  bound  the  United 
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States  goTemment  to  do  the  same;  that  the  United  States  goT- 
eminent,  in  a  compact  with  the  territory  of  Louisiana,  at  the 
time  of  her  admission  into  the  Union,  acknowledged  the  title  of 
the  warrantors  to  the  land  in  controversy,  and  therefore  the 
general  government  could  not  survey  or  alienate  said  land,  with- 
out their  consent.  This  defense  was  sustained  in  the  court  be- 
low, and  plainti£Ej3  appealed. 

"  In  1699,  Iberville  landed  at  Biloxi,  crossed  over  to  and  passed 
up  the  Mississippi,  which  he  explored,  discovering  the  forks  of 
the  Chetimachas  (now  bayou  Lafourche)  and  bayou  Plaquemine. 
The  country  was  then  in  possession  of  the  Ghetimacha  tribe  of 
Indians,  from  the  bayou  Plaquemine  to  the  bayou  Lafourche,  as 
far  as  it  can  be  ascertained:"  Martin's  History  of  La.,  vol.  1,  pp. 
142-144.  This  historical  fact  is  corroborated  by  the  testimony 
of  many  old  inhabitants  of  the  country.  It  is  proved  that  this 
tribe  had  two  places  of  residence,  one  on  bayou  Jacob,  near  the 
Mississippi  river,  and  the  other  on  the  bayou  Plaquemine,  ad- 
joining the  land  in  controversy,  and  that  they  occasionally  re- 
moved from  one  place  to  the  other.  It  is  also  shown  that  they 
had  another  village  on  bayou  Teche,  that  their  claims  to  the 
lands  on  bayou  Jacob  and  bayou  Teche  have  been  confirmed  by 
the  United  States,  and  that  the  application  made  to  the  board 
of  commissioners,  in  1807,  for  the  confirmation  of  one  thousand 
two  hundred  and  three  superficial  arpents,  opposite  the  mouth 
of  bayou  Grosse  Tete,  and  including  the  land  in  controversy, 
was  rejected. 

The  plaintiffs  rely  upon  the  case  of  Martin  v.  Johnson  etal.^ 
5  Mart.  655;  and  also  upon  the  case  of  Eeboul  v.  JVero,  Id.  490, 
which  turned  upon  the  title  of  this  same  tribe  of  Indians  to  the 
village  on  bayou  Jacob.  It  was  held  by  our  predecessors,  in 
those  cases,  that  the  lands  assigned  to  Indian  tribes  by  the 
Spanish  government  were  granted  in  full  ownership,  and  that 
the  government  surveyors  were  bound  to  notice  their  location, 
and  could  not  survey  them  as  vacant.  We  are  not  prepared  to 
give  an  unqualified  assent  to  those  propositions. 

Upon  the  discovery  of  the  American  continent,  the  principle 
was  asserted  or  acknowledged  by  all  European  nations,  that  dis- 
covery followed  by  actual  possession  gave  title  to  the  govern- 
ment by  whose  subjects  or  by  whose  authority  it  was  made,  not 
only  against  other  European  governments,  but  against  the  natives 
themselves.  While  the  different  nations  of  Europe  respected 
the  rights  of  the  natives  as  occupants,  they  all  asserted  the  ulti- 
mate dominion  and  titie  to  be  in  themselves:  Johnson  v.  Moln* 
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toeh,  8  Wheat.  643;  Worcester  t.  SUUe  of  Oeargia,  6  Pet.  616; 
Fletcher  v.  Peck,  6  Cranch,  87. 

Spain,  besides  claiming  as  other  nations  by  right  of  discover  j, 
rested  her  title  to  the  soil  upon  the  higher  sanction  of  apostoUo 
dispensation.  In  the  exercise  of  a  power  then  held  to  be  divine, 
the  pope,  Alexander  YI.,  granted  to  Ferdinand  and  Isabella, 
all  the  lands  discovered,  or  to  be  discovered,  by  their  subjects 
on  this  continent,  and  the  islands  adjoining  it.  This  grant  is 
found  in  extenso  in  Solorzano,  FolUica  Indiana y  b.  1,  c.*10, 
nos.  23,  24.  There  can  be  no  doubt,  from  the  words  used,*  nor 
has  it  ever  been  doubted  by  the  courts  or  government  of  Spain, 
that  it  was  absolute,  and  vested  in  the  sovereign,  all  the  lands 
discovered  or  to  be  discovered,  whether  or  not  they  were  appro- 
priated or  occupied  by  the  natives  at  the  time  of  discovery. 
''The  king,"  say  Solorzano,  ''was  unico  y  absolxUo  duefto,  de 
iierras,  montea  y  pastes," 

We  must,  therefore,  ascertain  whether  the  laws  of  Spain,  after 
the  discovery  of  America,  restored  the  natives  to  the  absolute 
ownership  of  the.  lands  allotted  to  them,  there  being  no  doubt 
that  those  laws  were  enforced  in  Louisiana. 

Isabella  states  in  her  will  that,  when  she  and  her  husband 
Ferdinand  applied  to  the  pope  for  the  grant  already  mentioned, 
their  main  object  was  to  civilize  the  natives,  and  to  convert 
them  to  Christianity.  In  furtherance  of  those  objects,  it  was 
ordained  by  the  law  1st,  tit.  3d,  book  Gth  of  the  BecopUacion  de 
leyes  de  Indias,  that  the  Indians  should  be  compelled  to  dwell 
in  villages,  where  they  may  more  conveniently  be  instructed  in 
the  Catholic  faith,  and  the  arts  of  civilized  life.  This  law  was 
carried  into  effect,  and  the  nature  of  the  title  of  the  Indians  to 
the  lands  allotted  to  them  may  be  deduced  from  the  other  laws 
in  the  same  book  and  title,  and  their  commentary  in  the  Polit" 
tea  Indiana,  They  could  not  dispose  of  those  lands  without 
an  express  authorization  from  government.  If  they  all  died, 
or  removed  permanently  from  the  village,  it  reverted  to  the 
crown,  not  by  forfeiture,  but  by  the  implied  right  of  reversion. 
The  villages  and  rediuxdones  could  be  altered,  and  their  location 
changed,  with  the  authorization  of  the  king,  of  the  vice-king, 
or  of  the  audiencia :  PolUica  Indiana,  b.  2,  c.  34,  nos.  42,  45. 
When  the  population  of  the  villages  had  greatly  diminished  in 
numbers,  the  remnants  of  several  villages  were  concentrated 
into  one,  and  in  that  case  they  continued  to  hold  only  so  much 
of  the  land  originally  set  apart  for  them  as  they  stood  in  need  of. 

In  the  case  of  Martin  v.  Johnson  et  aL,  it  was  in  evidence  that 
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the  Pascagoola  and  Bilozi  tribes  of  Indians  had  thus  been  le- 
mored  to  bayou  BcBof ,  and  located  on  the  reduccicn  of  the 
Choctaws,  with  the  consent  of  that  tribe. 

These  regulations  were  sabstantiallj  the  same  as  were  en- 
forced by  England  in  North  America,  and  hare  been  enforced 
by  the  United  States  since  the  rcTolution.  In  Lonisians,  as  in 
the  other  states,  the  nature  of  the  Indian  title  was  not  such  as 
to  be  repugnant  to  the  right  of  ultimate  dominion  in  the  sover- 
eign of  the  country.  In  the  case  of  Ildriin  y,  Johnson  et  al., 
the  court  was  of  opinion  that  under  the  twenty-scTenth  law,  tiL 
1,  book  6,  of  the  laws  of  the  Indies,  Indians  could  hold  land 
as  well  as  other  people.  That  law  only  says  that  Indians  can 
sell  their  lands  when  properly  authorized  to  do  so,  and  it  pro- 
vides that  the  sale  must  in  all  cases,  under  pain  of  nullity,  be 
made  at  public  auction,  after  thirty  days'  adyertisement.  It  ap- 
pears to  us  that,  by  this  sale,  the  Indians  transferred  their  right 
of  occupancy,  and  that  the  authorization  of  the  gOTemment  to 
sell  was  in  the  nature  of  a  grant,  and  vested  the  title  in  the  pur- 
chaser. 

In  the  case  of  Mitchel  el  ah  v.  The  United  Stales^  9  Pet.  711, 
the  Indian  titles,  under  which  the  plaintiffs  claimed,  rested 
upon  solemn  treaties,  entered  into  between  Spain  and  the  pow- 
erful tribes  of  Indians  which  then  occupied  the  province  of 
Florida.  These  treaties  were  in  derogation  of  the  laws  of  the 
Indies,  and  probably  did  vest  the  absolute  title  in  the  Indian 
tribes.  But  no  such  treaties  were  ever  made  with  the  tribes 
which  inhabited  Louisiana,  and  that  case  is  not  applicable  to 
the  one  under  considemtion. 

We  believe  the  ultimate  right  to  the  soil  occupied  by  the 
Indians  to  be  in  the  United  States,  and  that  as  a  consequence 
of  this  ultimate  dominion,  they  have  the  power  to  grant  that 
soil,  while  yet  in  possession  of  the  natives.  These  grants  con- 
vey a  title  to  the  grantee,  subject  only  to  the  Indian  right  of 
occupancy:  Fletcher  v.  Peck,  G  Cranch,  87. 

Applying  these  principles  and  laws  to  the  present  cose,  we 
find  that  the  Chetimacba  tiibe  of  Indians  had  three  villages, 
two  of  which  have  been  recognized  by  the  United  States  as 
properly  located,  and  the  claim  to  the  other  rejected. 

The  evidence  in  the  record  going  to  show  that  the  rejected 
claim  was  a  reduccion  regularly  made  under  the  laws  of  the 
Indies  is  not  satisfactory,  nor  does  it  seem  to  be  in  accordance 
with  those  laws  that  two  such  grants  should  have  been  made  to 
the  same  tribe,  within  seven  or  ei^ht  miles  of  each  other.    But 
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iupposing  the  claim  to  be  valid,  the  United  States  could  grant 
the  land  it  covers,  subject  to  the  right  of  occupancy  of  the 
Indians,  and  as  they  have  ceased  to  occupy  the  portion  in  con- 
troversy, since  1807,  the  plaintiffs  are  entitled  to  take  posses- 
sion of  it,  under  their  patent. 

The  defendants  themselves  appear  to  have  considered  the  In- 
dian title  in  that  light,  as  they  have  claimed  the  right  of  pre- 
emption by  virtue  of  settlement  and  cultivation,  and  havef 
purchased  through  error  a  lot  within  which  they  supposed  the 
land  in  controversy  to  be  situated. 

The  attempt  of  the  defendants  to  recover,  from  the  Indians  as 
warrantors,  is  preposterous.  They,  as  well  as  those  under 
whom  they  claim,  well  knew  that  the  title  under  which  they 
possess  was  an  absolute  nullity,  from  which  no  legal  effects 
could  result.  ' 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be 
reversed,  and  that  there  be  judgment  in  favor  of  the  plaintiffs; 
that  the  said  plaintiffs  be  forever  quieted  in  their  possession  and 
title  to  the  lot  described  in  their  petition,  against  all  claims  or 
pretensions  of  the  defendants.  It  is  further  ordered,  that  the 
claim  of  the  defendants  in  warranty  be  dismissed,  and  that  said 
defendants  pay  the  costs  in  both  courts. 


1  Tttls  or  THE  Indians  to  Lands  is  Regarded  by  the  European  and 
American  governments  as  a  mere  possessory  rights  Strother  ▼.  CatTiei/f  3  AnL 
Dec.  683;  and  such  possession  can  not  be  set  np  to  defeat  a  grant  of  sach 
lands  by  the  government:  Jackson  v.  Hudaon,  Id.  600.  For  a  discussion  of 
the  policy  of  Spain  towards  her  American  poesessioms,  see  Mayw  etc,  Cff 
Mobile  V.  Esiavoy  33  Id.  325. 
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14  LODXBIAXA  Akmual.  188.] 

Pabol  Evidsnce  13  Admissible  Which  does  not  Tend  to  Contbadict  a 

written  instrument,  but  to  supply  an  omission,  which,  upon  the  face  ol 

the  contract,  was  clearly  an  oversight. 
Cashibb  is  a  Competent  Witness  fob  a  Bank,  to  show  that  a  promissory 

note  payable  '* months  after  date"  was  intended  to  be  payaUt 

at  twelve  months. 

Assumpsit.    The  opinion  states  the  facts. 

Winter,  for  the  appellants. 

No  appearance  for  the  defendants. 
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B  J  Oonrt,  Sudell,  J.    The  defendant  Walker  is  soed  npon  m 

promissoiy  note  of  the  following  tenor: 

"  Clinton,  ILl.,  19th  March,  1841. 
" months  after  date,  I  promise  to  pay  to  John  Heniy 


Black,  or  order,  the  sum  of  nine  hundred  dollars,  for  valne 
ceiTed,  negotiable  and  payable  at  the  Branch  of  the  Union  Bank 
of  Louisiana,  Parish  of  East  Feliciana,  waiying  bank  notice. 
"  Credit  the  drawer.  M.  L.  Mmnnnt. 

"P.  A.  W. 
*'  (Endorsed)      John  Henbt  Black. 

"  P.  A.  Walkbb.*' 

The  petition  alleges  that  the  note  was  intended  to  be  at  twelTe 
months,  and  that  the  omission  or  blank  was  an  oversight. 

At  the  trial  of  the  cause  the  plaintiffs  offered  to  prove,  by  the 
deposition  of  t^e  cashier  of  the  bank's  branch  at  Clinton,  where 
the  note  was  discounted,  that  he  was  such  cashier  at  the  date  of 
the  note,  and  bad  been  for  several  years  previous;  that  it  was  given 
in  renewal  of  an  accommodation  note  of  one  thousand  dollars, 
made  by  Meeker,  on  the  sixteenth  March,  1839,  at  twelve 
months,  indorsed  by  Walker  and  Black,  which  was  protested  in 
March,  1840,  and  had  lain  over  until  its  renewal  by  the  note  in 
question;  that  twelve  months  was  the  usual  time  of  notes  dis- 
counted at  the  branch;  that  it  was  the  intention  and  understand- 
ing of  the  parties  that  the  note  should  be  payable  at  twelve 
months,  and  the  omission  was  his  own.  To  this  testimony  ex- 
ception was  taken,  upon  the  grounds,  that  parol  testimony  was 
inadmissible,  and  that  the  cashier  was  incompetent  by  reason  of 
interest.     The  exception  was  sustained  by  the  court. 

The  testimony  does  not  go  to  contradict  the  written  instru- 
ment, but  to  supply  an  omission,  which,  upon  the  face  of  the 
contract,  was  either  an  oversight  of  the  parties  or  else  an  inten- 
tional submission  of  the  term  to  the  discretion  of  the  bank. 

The  cashier  was  not  an  incompetent  witness.  The  rule  which 
admits  agents  to  testify  in  behalf  of  their  employers  as  to  mat- 
ters in  which  they  have  been  engaged  has  its  foundation  in 
public  convenience  and  necessity;  for  otherwise  affairs  of  daily 
and  ordinary  occurrence  could  not  be  proved,  and  the  freedom 
of  trade  and  commercial  intercourse  would  be  inconveniently 
restrained:  Greenl.  Ev.,  sec.  416.  Thus  the  porter,  journey- 
man, or  salesman  is  admissible  to  prove  the  delivery  of  goods. 
So  a  factor,  to  prove  a  sale  of  his  principal's  effects,  though  he 
is  to  have  a  commission  on  the  amount.  In  the  United  States 
Bank  v.  Steams,  15  Wend.  314.  the  teller  of  a  bank  was  held  to 
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be  competent,  in  a  suit  for  an  OTer-pajment  made  to  the  defend- 
ant upon  his  checks,  to  testify  that,  by  mistake,  he  overpaid  the 
defendant  one  hundred  dollars.  The  court  there  said  the  case 
came  -within  the  rule  of  necessity.  It  was,  they  remarked,  ex- 
tremely improbable  that  any  person  less  interested  than  the 
teller  could  have  any  knowledge  on  the  subject.  It  related  to 
a  transaction  in  the  regular  course  of  his  business.  These  Tiews 
apply  with  peculiar  propriety  to  the  cashiers  of  the  country 
branches  of  our  banks,  who  are  generally  the  sole  employees: 
See  also  Franklin  Bank  v.  FreeTnan,  16  Pick.  539. 

We  are  not  to  be  considered  as  saying  that  even  without  the 
cashier's  testimony  the  bank  would  not  have  a  right  to  fill  up 
the  blank.  See  Cruchley  v.  Clarance,  2  Mau.  &  Sel.  90;  Gollis 
V.  Emett^  1  H.  Black.  313;  Enssel  v.  Langsiaffe,  2  Doug.  514; 
Chitty,  pp.  33,  240,  and  notes. 

It  is,  therefore,  decreed  that  the  judgment  be  reversed  and 
the  cause  remanded  for  further  proceedings  according  to  law; 
the  defendant  and  appellee  paying  the  costs  of  this  appeal. 

Eusns,  0.  J.,  not  sitting;  Bost,  J.,  absent. 

NoTB  IH  WmcH  Words  Indicative  of  the  Time  ov  Payment  akb 
Omitted,  as  where  the  note  la  payable  "  one  after  date,"  is  void  for  uncer- 
tainty, and  can  not  be  aided  by  parol  evidence  as  to  the  time  of  payment 
intended:  Wamwright  v.  Straw,  40  Am.  Dec.  675;  bat  see  contra,  Conner  v. 
Rouiht  Id.  59. 


Fbeeman  V.  Howell. 

[4  LouniAXA  AmrcAL,  196.] 

Signature  or  the  Pasties  is  not  Necessabt  to  Make  an  Aooount  a 
stated  account.  It  is  sufficient  if  it  be  examined  and  accepted  by  both, 
and  that  acceptance  may  be  implied  from  circumstances. 

Account  Rendered  will  be  Deemed  an  Account  Stated,  unless  an  ob- 
jection is  made  thereto  within  a  reasonable  time.  What  is  a  reasonable 
time,  is  determined  by  reference  to  the  relations  of  the  parties,  or  tha 
usual  course  of  business  of  the  particular  class  of  persons  concerned. 

AccouKT  stated.     The  opinion  states  the  facts. 

Bailiff  and  CowgiU,  for  the  appellant. 

PhiMpa,  for  the  defendant. 

By  Court,  Sudell,  J.  This  is  an  action  upon  two  accounts 
of  John  Goodin  &  Co.,  commission  merchants,  with  one  Eben- 
ezer  Howell,  the  deceased,  and  the  other  with  the  defendant  as 
administrator  after  his  death.    The  accounts  appear  to  have 
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been  kept  distinct  on  the  books  of  John  Goodin  &  Co.  Tb» 
items  of  the  account  "with  the  deceased,  b^gin  in  December,  1842, 
and  end  in  July,  1848.  Those  of  the  account  with  his  succes- 
sion commence  in  October,  1843,  and  a  balance  is  struck  on  the 
thirty-first  July,  1844;  to  which  balance  is  added  at  foot,  the 
balance  of  the  account  first  mentioned.  The  items  in  these  ac- 
counts are  the  usual  matters  of  debit  and  credit  in  factor's 
accounts  with  planters;  on  the  one  hand,  advances  of  money, 
plantation  supines,  acceptances  of  drafts;  and  on  the  other, 
proceeds  of  sales  of  crops.  The  court  below,  considering  the^ 
plaintiff's  claim  not  proved,  gave  judgment  as  in  case  of  non- 
suit, and  the  plaintiff  has  appealed. 

The  defendant  does  not  appear  to  dispute  the  sufficiency  of 
the  evidence  with  regard  to  the  charges  for  supplies,  etc. ;  but 
contends  that,  with  regard  to  the  charges  for  drafts  of  the 
planter  paid  by  the  factor,  the  drafts  themselves  should  have 
been  produced;  and  that  the  secondary  evidence,  the  testimony 
of  the  clerk  of  the  factor  that  they  had  been  paid,  was  properly 
rejected.  On  the  other  hand,  the  plaintiff  contends  that  ac- 
counts current  were  sent  from  time  to  time,  and  that,  as  no  com- 
plaint was  made  with  regard  to  them,  the  planter  must  be 
considered  as  having  acquiesced  in  their  correctness;  and  the 
production  of  the  drafts  was  therefore  unnecessary. 

To  make  an  account  a  stated  account  it  is  not  necessary  thai 
it  should  be  signed  by  the  parties.  It  is  sufficient  if  it  has  been 
examined  and  accepted  by  both,  and  that  acceptance  may  be  im- 
plied from  circumstances.  Hence  the  principle  seems  to  be  well 
settled,  that  an  account  rendered  will  be  deemed  an  account  stated 
from  the  presumed  approbation  or  acquiescence  of  the  parties, 
unless  an  objection  is  made  thereto  within  a  reasonable  time. 
What  is  a  reasonable  time,  must  be  determined  with  reference 
to  the  relations  of  the  parties,  or  the  usual  course  of  busires^ 
of  the  particular  class  of  persons  concerned:  See  Story's  Eq., 
sec.  526,  and  the  cases  there  cited. 

But  giving  the  plaintiff  the  benefit  of  this  principle,  the  testi- 
mony offered  at  the  trial  was  not  of  that  definite  character 
which  would  authorize  us  to  apply  the  principle  in  the  case  be- 
fore us.  The  witness  deposes  as  follows:  "John  Goodin  & 
Co.  were  in  the  habit  of  sending  an  account  current  to  each  of 
their  customers  at  the  close  of  the  season's  business;  and  oftener 
than  that,  if  they  considered  that  their  customers  wanted  too 
much  in  proportion  to  the  extent  of  their  crops,  or  remembrance 
of  their  own  obligations;  an  account  current  should  always  show 
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vhat  is  owing  to  or  by  the  individual  to  whom  it  is  furnished — 
of  course  Mr.  Howell's  account  was  regularly  (or  rather  ir- 
regularly, he  being  one  of  the  not  too  punctual)  transmitted  to 
his  customary  address."  It  will  be  perceived  that  the  witness 
speaks  inferentially  to  the  point  of  the  transmission  of  accounts 
to  Howell.  But,  even  if  he  be  considered  as  intending  to  assert 
positively  that  accounts  were  transmitted  to  him  from  time  to 
time,  yet  upon  this  loose  statement  we  can  not  act  with  pre- 
cision upon  the  ifcems  of  the  account,  and  say  how  many  of  its 
items  must  be  considered  as  having  been  communicated  to,  and 
acquiesced  in  by  the  planter.  If  it  had  been  shown  that,  on  a 
certain  day,  an  account  brought  down  to  that  day,  and  striking 
a  balance,  had  been  transmitted  to  the  planter,  and  that  the 
business  and  correspondence  of  the  parties  had  subsequently 
proceeded  as  before  without  objection,  there  would  then  have 
been  a  basis  laid  upon  which  the  judge  below  might  have  been 
required  to  say  whether,  under  all  the  circumstances,  the  ac- 
quiescence of  the  party  could  reasonably  be  presmned,  and  down 
to  what  time,  and  as  to  what  portion  of  the  account  sued  upon. 
Judgment  affirmed. 

BosT,  J.,  absent.  

AooouNT  Eendebed,  whxk  Made  an  Aooonrr  Staxkd^  by  ailinfMlnB  d 
oonreotnees,  or  silenoe  beyond  a  reasonable  time:  Lcmffdom  v.  Botm^M  Adimfr^^ 
41  Am.  Deo.  00,  and  urior  cases  in  note. 


Young  v.  Templeton. 

[4  LonxiUHA  AmrUAL,  36A.] 
Habbiaob  Sxitlemsnt,  Valid  undbb  thb  Laws  of  thb  ScAn  where  the 
same  is  execnted,  and  where  the  property  affected  thereby  is  sitaated, 
and  the  parties  resided,  is  not  affected  by  the  removal  of  the  parties 
thereto  to  another  state. 

GOVENAKTS  OB  AOBKBMENTS    IN    CoMSIDEEATIOK  OV  MaBBIAOB,   Under  the 

laws  of  Mississippi,  are  invalid,  not  only  against  creditors  having  liens 
OD  the  property  affected  thereby,  bnt  idso  against  all  creditors  of  the 
covenantor,  without  limitation,  unless  the  same  are  acknowledged, 
proved,  and  recorded  in  the  manner  provided  by  the  statute. 
Lmr  cm  a  Judgmbnt  on  Lands  does  not  Constitutb,  in  law,  per  se,  a 
property  or  right  in  the  land  itself.  It  confers  only  a  right  to  levy  on 
such  land,  to  the  exclusion  of  other  adverse  interests  subsequent  to  the 
judgment,  and  can  only  be  made  effectual  by  such  means. 

COWXTANCB  BT  A  DXBTOB  TO  A  TbUSTBB  lOB  THB  BbNBIIT  Of  CBIDnOBSy 

whether  fraudulent  as  to  them  or  not,  passes  the  l^gal  title  to  the  trustee^ 
and  a  subsequent  marriage  settlement  of  the  same  property  by  the  debtor 
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on  hifl  intended  wife  gives  to  her  merely  the  right  to  have  a  oonveyanoc 
of  the  property  when  the  prior  deed  should  be  satisfied  by  the  pajrment 
of  the  debts,  or  otherwise  discharged.  Such  settlement  creates  in  her 
favor  a  lien  in  equity  only,  which  is  of  no  avail  agiinst  a  judgment  cred- 
itor who  first  asserts  his  equitable  lien,  unless  such  creditor  had  aotnal 
notice  of  the  wife's  equity,  or  constructive  notice  arising  from  her  filing 
a  bill  to  assert  her  lien.  The  priority  of  such  oreditor^a  lien  over  tha 
wife's  equity  can  not  be  defeated  by  the  removal  to  another  state,  pern- 
denU  littj  of  the  property  affected  by  the  lien. 

Chancebt.    The  opinion  states  the  facts. 
Short  and  Farham,  for  the  plaintiffs. 
Thomas  and  Snyder,  for  the  defendants. 

By  Court,  Ensns,  C.  J.  This  suit  is  brought  on  a  judgment 
obtained  by  the  plaintiffs  in  the  state  of  Mississippi,  against  Sam- 
uel Templeton  and  others.  The  object  of  it  is  to  obtain  a  judg- 
ment in  this  state  against  Samuel  Templeton,  one  of  the  defend- 
ants, and  to  annul  a  conveyance  of  certain  slaves  made  by  said 
Templeton  to  another  defendant,  James  Wyley,  in  trust  for  Mrs. 
Templeton,  in  consideration  of  marriage,  and  to  subject  the 
slaves,  twenty-one  in  number,  to  the  payment  of  the  plaintiffs' 
debt.  There  was  a  verdict  of  a  jury  in  favor  of  the  plaintiffs, 
against  Templeton,  for  the  amount  of  his  debt,  but  in  favor  of 
ibe  other  defendants,  Wylie  and  Mrs.  Templeton,  against  the 
.plaintiffs;  and  judgment  having  been  rendered  accordingly, 
the  plaintiffs  have  appealed.  The  judgment  having  sustained 
Hhe  conveyance  under  which  the  slaves  were  held  in  trust  for 
^e  benefit  of  Mrs.  Templeton,  the  principal  argument  of  coun- 
j9el  has  been  directed  to  the  question  of  its  validity. 

On  the  ninth  of  October,  1843,  in  view  of  the  marriage  after- 
wards contracted,  and  in  consideration  thereof,  Templeton,  the 
defendant,  made  a  settlement  of  these  slaves,  with  other  prop- 
erty, through  the  instrumentality  of  a  trustee,  upon  his  future 
wife,  selecting  Wyley,  his  father-in-law,  for  the  trustee.  The 
deed  was  executed  in  Madison,  in  the  state  of  Mississippi,  the 
residence  of  Wyley;  that  of  Templeton  being  in  Warren  county 
of  that  state.  Templeton  and  his  wife,  early  in  December,  1846, 
removed  to  the  parish  of  Carroll  in  this  state,  with  the  slayes, 
and  the  instrument  above  described  was  there  recorded  about 
that  time. 

The  judgment  on  which  this  suit  is  brought  was  rendered  in 
May,  1840,  in  the  circuit  court  of  Warren  couniy,  Mississippi 
If  the  marriage  settlement  was  valid  against  the  plaintiffs  under 
the  laws  of  Mississippi,  the  parties  residing  there,  and  the  prop- 
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erty  upon  which  it  was  to  operate  being  also  there,  it  may  be 
assumed  that  the  rights  of  ownership  under  it  are  not  afiEected 
by  the  remoyal  of  both  to  this  state.  The  yalidity  and  effect  of 
the  settlement  under  those  laws  is,  therefore,  to  be  examined. 

It  is  contended  by  the  counsel  for  the  plaintiffs,  that  the  mar* 
xiage  settlement  neyer  had  any  legal  existence  under  the  laws  of 
Mississippi,  as  to  those  who  were  creditors  of  Templeton  at  the 
time  it  was  executed;  that  it  was  yoid  as  to  all  such  credttors^ 
whether  they  had  judgments  or  not,  it  not  having  been  acknowl* 
edged^  proved,  or  recorded  in  the  manner  required  by  the  stat* 
Yites  of  that  state  in  order  to  give  it  effect. 

We  understand  the  statute  particularly  referred  to  as  pro* 
Tiding  that  no  covenant  or  agreement,  in  consideration  of 
marriage,  shall  be  good  against  any  creditor,  unless  it  be 
ftclcnowledged  by  the  party  bound  thereby,  or  proved  to  be  his 
act,  and  lodged  with  the  clerk  of  the  county  court  of  the  proper 
county,  to  be  there  recorded  in  the  same  manner  as  other  deeds 
of  real  or  personal  estate  are  by  law  required  to  be  acknowl* 
edged,  proved,  and  recorded.  The  next  section  provides  that 
all  deeds  of  settlement  of  marriage,  and  all  deeds  of  trust,  shall 
be  void  as  to  all  creditors,  unless  they  shall  be  acknowledged 
or  proved  and  lodged  with  the  clerk  of  the  county  court  of  the 
proper  county,  to  be  recorded  according  to  the  directions  of 
the  act.  The  directions  of  the  act  appear  to  be  that  the  writ- 
ing be  acknowledged  or  proved  before  a  judge  of  the  supreme 
court  of  the  state,  or  a  justice  of  the  county  court,  justice  of  thtf 
peace,  or  notary  public  of  that  county,  in  which  the  lands,  ten* 
ements,  or  hereditaments,  or  some  part  thereof,  are  situated, 
and  that  a  certificate  of  such  acknowledgment  or  proof,  written 
upon  said  instrument  and  signed  by  the  officer  before  whom  it 
was  made,  be  lodged  with  the  clerk  of  the  county  court,  to  be 
there  recorded :  Statutes  of  Mississippi,  by  Howard  &  Hutch- 
inson, p.  343. 

The  only  evidence  of  a  compliance  with  the  provisions  of  thia 
statute  by  the  parties  to  the  marriage  settlement,  is  a  certificate 
of  the  clerk  of  the  probate  court  of  the  county  of  Madison,  state 
of  Mississippi,  dated  on  the  twenty-fifth  of  December,  1843,  to 
the  effect  that  the  two  subscribing  witnesses  appeared  before 
him,  and  proved  the  execution  and  delivery  of  the  instrument 
on  the  day  and  for  the  pui'poses  therein  mentioned. 

In  the  act  of  settlement  Templeton  describes  himself  as  ol 
the  county  of  Warren,  and  conveys  to  his  future  wife  twenty- 
ene  slaves,  together  with  the  plantation  upon  which  he  then 
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zesided  in  Warren  county,  with  all  the  stock,  farming  utensils, 
household  and  kitchen  furniture,  and  other  movables.  It  ia 
therefore  apparent  that  the  requisites  of  the  statute  as  to 
acknowledgment,  proof,  or  recording  have  not  been  complied 
with.  Nor  does  it  appear,  except  as  stated,  that  the  instrument 
ever  had  effect  in  the  state  of  Mississippi.  It  stands  then  as  a 
private  writing,  without  any  act  connected  with  it  which  would 
give  it  any  effect  as  an  executed  contract. 

But  it  is  contended  by  the  counsel  for  the  defendants  that 
Mrs.  Templeton  must  be  considered  in  the  same  light  as  a 
purchaser  for  a  valuable  consideration,  the  law  attaching  that 
import  to  marriage  settlements  from  motives  of  the  soundest 
policy.  Templeton,  as  we  have  seen,  lived  in  the  county  of 
Warren,  and  his  property  was  there  situated.  Mrs.  Templeton, 
before  her  marriage,  resided  in  the  county  of  Madison,  and  it  is 
said  she  and  her  father,  the  trustee,  were  entirely  ignorant  of 
the  state  of  the  affairs  of  Templeton.  But  the  answer  to  this 
argument  is  found  in  the  statute  itself.  Whatever  may  be  the 
verity  of  the  consideration  and  the  bona  fides  of  the  party  to 
the  marriage  settlement,  to  have  effect  against  creditoi^  it  must 
be  acknowledged,  or  proved,  and  recorded  as  the  statute  has 
provided. 

It  is  also  urged  that  marriage  settlements  not  duly  acknowl- 
edged, proved,  and  recorded,  are  void  merely  as  to  creditors 
having  liens,  but,  if  the  lien  be  lost,  such  settlements  are  not 
"Void  in  relation  to  creditors  having  no  lien  on  the  property  to 
be  affected  by  the  settlement. 

The  term  made  use  of  in  the  statute  is  general — all  creditors 
without  any  limitation.  If  the  operation  of  this  statute  is  only 
in  favor  of  creditors  by  judgment,  or  judgment  creditors  having 
liens,  it  must  depend  exclusively  upon  the  jurisprudence  of  that 
s^te. 

In  the  case  of  Armfield  v.  Armfield,  1  Freem.  Ch.  316,  the  chan- 
cellor of  Mississippi  stated,  in  giving  his  opinion,  that  courts 
of  equity  go  very  far  to  sustain  marriage  settlements  where 
they  are  just  and  free  from  the  imputation  of  fraud,  and  that 
marriage  is  held  to  be  a  bona  fide  consideration,  and  the  wife 
stands  in  the  light  of  a  bona  fide  purchaser,  and  is  entitled  to 
the  same  protection.  He  refers  to  the  treatise  of  Atherly  on 
Marriage  Settlements,  p.  130,  as  containing  the  doctrine  that 
the  claim  of  creditors  is  never  an  objection  to  tho  execution  of 
marriage  articles,  unless  they  were  creditors  by  judgment  or 
other  matter  of  record  before  the  articles  were  entered  into. 
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That  the  plaintiffs  had  a  lien  on  the  property  in  dispute  by 
virtue  of  their  judgment  and  its  enrollment,  is  conceded  in  argu- 
ment ;  but  it  is  urged  that  the  lien  having  expired  by  the  effect 
of  the  act  of  the  legislature  referred  to,  although  the  marriage 
settlement  would  have  been  void  at  the  time  it  was  executed  as 
to  the  plaintiffs,  yet  by  reason  of  the  extinguishment  of  the  lien 
they  are  not  in  a  situation  to  be  able  to  contest  the  validity  of 
the  marriage  settlement. 

We  understand  the  common  law  of  England,  so  far  as  it 
is  adapted  to  our  institutions  and  is  consistent  with  our  form  of 
government,  and  not  repealed  or  modified  by  statute,  to  be  in 
force  in  Mississippi,  and  that  the  principles  of  equity  jurispru- 
dence which  prevail  in  England  are  those  which  prevail  in  that 
state,  and  that  courts  there  are  authorized  to  look  to  English 
authorities  in  equity,  for  rules  of  decision  on  questions  turning 
on  the  principles  of  equity. 

As  no  adjudged  ca^e  has  been  adduced  pertinent  to  the  sub- 
ject, and  as  the  true  rule  in  this  car^e  which  a  court  of  equity  in 
Mississippi  would  be  guided  by,  rests  etitirely  on  doctrine,  we 
are  bound  to  notice  what  we  have  found  laid  down  in  approved 
works,  and  which  is  applicable  in  principle  to  the  case  under 
consideration. 

It  is  stated  in  the  treatise  of  Mr.  Sugden  on  Vendors,  a  work 
which  has  received  commendation  for  its  exactness  and  the  learn- 
ing [and]  ability  of  its  author,  that  although  a  judgment  was 
not  docketed  and  therefore  void  against  a  purchaser,  yet,  if  the 
purchaser  had  notice  of  it,  and  did  not  i)ay  the  value  of  the 
estate,  it  was  presumed  that  he  agreed  to  pay  off  the  judgment, 
and  equity  compelled  him  to  pay  it;  and  that  the  general  rule 
of  equity  would  warrant  the  assertion  that  the  case  would  have 
been  the  same  although  no  agreement  had  been  made.  It  had 
been  decided  by  the  master  of  the  rolls,  that  notice  of  judg- 
ment not  docketed  was  not  material,  but  the  case  has  been  over- 
ruled, and  Lord  Eldon  decided  in  favor  of  the  purchaser  being 
bound  by  notice  of  the  judgment  creditor,  though  the  judgment 
was  not  docketed,  and  carried  with  it  no  lien:  c.  12,  sec.  20. 
This  was  the  doctrine  in  England,  on  the  subject,  previous  to 
the  act  of  1  and  2  Vict.,  c.  110.     Vide  Coote  on  Mortgages,  71. 

By  the  act  of  the  legislature  of  Mississippi,  before  referred  to, 
the  liens  created  by  judgments  obtained  previous  to  its  passage 
were  limited  to  two  years.  The  plaintiffs'  judgment  was  duly 
enrolled  before  the  date  of  tlie  marriaire  settlement,  and  under 
this  law  would  have  expired  pending  the  litigation  between  the 
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plaintiffB  and  Joseph  Templeton  et  al.,  which  had  for  its  object 
to  subject  the  property  of  Samuel  Templeton,  ooTered  by  a  deed 
of  trust,  to  the  payment  of  their  judgment,  which  we  will  after- 
wards notice. 

It  is  not  understood  that  a  general  lien  by  judgment  on 
lands,  constitutes,  in  law,  per  se,  a  property  or  right  in  the  land 
itself.  It  only  confers  a  right  to  le^y  on  the  same,  to  the  ex- 
clusion of  other  adverse  interests  subsequent  to  the  judgment, 
and  can  only  be  made  effectual  by  that  means:  Conard  v.  At' 
larUio  Ins.  Co.,  1  Pet.  443. 

The  marriage  settlement  never  having  been  recorded  in  Mis- 
sissippi, and  there  being  no  pretense  of  any  notice  of  it  to  the 
plaintiffs,  it  is  very  difficult  to  perceive  on  what  ground  it  could 
have  been  held  valid  against  a  levy  on  the  property  by  an  ex- 
ecution of  the  plaintiffs.  Here  this  levy  was  prevented  by  the 
conveyance  of  the  legal  estate  in  the  property  under  the  deed' of 
trust  to  Joseph  Templeton,  which  the  plaintiffs  have  been  at- 
tempting to  set  aside.  This  deed  having  been  recorded  in  the 
proper  county,  and  the  judgment  having  been  enrolled  there,  it 
seems  to  us  obvious,  that  it  fixed  the  notice  of  both  upon  the 
trustee  as  well  as  the  party  in  interest,  and  disclosed  fully  the 
rights  of  plaintiffs  under  their  judgment,  and  the  desperate  con- 
dition of  Templeton's  affaira.  The  transfer  of  his  homestead, 
furniture,  and  slaves,  could  imply  nothing  else,  and  we  do  not 
understand  how,  by  going  out  of  his  county  and  contracting 
with  a  person  there,  the  latter  could  be  held  ignorant  of,  or  re- 
lieved against,  those  incumbrances.  Under  our  laws  a  marriage 
settlement  of  this  character,  adversely  to  creditors,  would  have 
no  effect,  and  we  are  not  able  to  understand  on  what  ground  it 
can  be  sustained  on  the  principles  of  equity  recognized  in 
England  and  in  Mississippi.  The  very  case  we  before  noted, 
that  of  Armfield,  appears  to  be  conclusive  against  the  defend- 
ants; the  settlement  under  those  circumstances  is,  in  no  sense, 
just,  nor  is  it  free  from  the  imputation  of  fraud. 

It  is  necessary  to  ascertain  what  estate  or  property  the  trustee.. 
Wylie,  acquired  in  the  property  conveyed  to  him  by  the  mar- 
riage settlement.  The  argument  of  the  defendant's  counsel  has 
given  the  answer  to  this  inquiry.  He  states  that,  at  the  time 
of  the  recovery  and  enrollment  of  the  plaintiffs'  judgment  in 
Mississippi,  the  title  was  in  Joseph  Templeton  under  the  deed 
of  trust.  This  deed  was  offered  in  evidence,  and  the  plaintiffs' 
bill  in  chancery  and  the  proceedings  had,  show  that  the  litiga- 
tion for  the  purpose  of  annulling  it  is  still  pending  in  Missis* 
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Bippi.  A  statement  of  these  matters  becomes  necessazy  in  order 
to  explain  the  title  in  Joseph  Templeton,  as  asserted  by  the 
counsel. 

The  appellants.  Young,  Smith  &  Co.,  first  instituted  suit  in 
the  circuit  court  of  Warren  county,  Mississippi,  on  the  third  of 
October,  1838,  against  Samuel  Templeton  et  al.,  in  which  the 
judgment  was  obtained  which  constitutes  the  foundation  of 
the  present  action.  The  writ  in  that  suit  was  executed  on  Tem- 
pleton on  the  fifteenth  of  October,  1838.  At  the  Noyember 
term,  Templeton  put  in  a  demurrer  to  the  declaration,  and  the 
case  was  continued  until  the  next  term,  which  was  to  come  on 
the  twentieth  of  May,  1839.  On  the  ninth  of  May,  1839,  he 
made  a  transfer  of  all  his  property,  consisting  of  about  nine 
hundred  and  sixty  acres  of  land  in  Warren  county,  Mississippi, 
with  about  fifty  negroes,  together  with  all  his  stock,  growing 
crops,  and  eyerything,  down  to  the  household  furniture,  to  his 
brother,  Joseph  Templeton.  The  deed  was  put  on  record  in 
Warren  county,  on  the  fifteenth  July,  1839.  On  the  first  of 
May,  1840,  the  appellants  obtained  their  judgment  in  the  circuit 
court  of  Warren  county,  against  Samuel  Templeton,  Isaac  N. 
Glidwell,  Thomas  M.  Green,  and  John  Gowan,  for  the  sum  of 
eleyen  thousand  four  hundred  and  seventy-two  dollars  and 
sixty-six  cents,  and  costs  of  suit.  Execution  having  issued  on 
i  this  judgment  and  been  returned  "  nulla  bona"  the  sheriff  hav- 
ing made  no  levy  on  the  property  of  Samuel  Templeton,  it  having 
been  thus  conveyed  to  Joseph  Templeton,  no  further  proceed- 
ings appear  to  have  been  taken  by  the  appellants  until  the  twen- 
tieth of  March,  1844.  They  then  filed  their  bill  for  the  purpose 
of  annulling  the  deed  of  trust  from  Samuel  to  Joseph  Temple- 
ton, made  on  the  ninth  of  May,  1839,  on  the  ground  that  it  was 
made  to  hinder,  delay,  and  defraud  the  creditors.  All  the  par- 
ties who  were  supposed  to  claim  any  rights  under  the  deed  of 
trust  were  made  parties  to  the  suit.  All  were  called  on  to  set 
forth  the  amount  of  the  debts  which  they  claimed  as  secured  by 
the  deed  of  trust.  The  bill  directiy  charged  that  no  such  debts 
existed,  or  that,  if  they  ever  did  exist,  they  had  been  paid  off  by 
Samuel  Templeton,  and  that  the  deed  of  trust  was  held  up  as  a 
shield  in  fraud  of  the  rights  of  the  complainants.  Neither  the 
creditors  nor  Joseph  Templeton  ever  answered  the  bill.  Judg- 
ment pro  confeaso  was  entered  against  them  and  all  the  other  de- 
fendants. On  the  twelfth  of  June,  1845,  on  motion  of  Samuel 
Templeton,  the  pro  confesso  judgment  was  set  aside  as  to  him, 
and  he  had  leave  to  file  his  answer.     The  only  portion  of  this 
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answer  we  deem  it  neoessaiy  to  notice  is,  that  Templeton  admits 
that  from  the  execution  of  the  deed  of  trast  in  1889,  he  had  been 
in  possession  of  the  property  conyejed  in  the  deed,  and  in  the 
receipt  of  the  proceeds;  and  that  no  steps  were  ever  taken  by 
the  tnistee,  or  the  creditors  mentioned  in  the  trust  deed,  to 
apply  the  property  conveyed  to  the  objects  of  the  trust.  After 
Samuel  Templeton  had  filed  his  answer  other  parties  were  added 
to  the  suit,  who  claimed  rights  superior  to  those  asserted  by  the 
complainants,  under  certain  judgments  they  held  against  Samuel 
Templeton,  and,  pending  these  proceedings,  in  NoTember,  1846, 
as  we  have  seen,  Templeton  remoTes  to  Louisiana  with  his 
household,  slaves,  and  moyables. 

The  marriage  contract  was  put  on  record  in  the  parish  of  Car- 
roll, on  the  fifth  of  December,  1846.  This  instrument  purports 
to  haye  been  executed  in  the  couniy  of  Madison,  in  the  state  of 
Mississippi,  on  the  ninth  of  October,  1843«  By  it  Samuel  Tem- 
pleton,* in  consideration  of  the  marriage  intended  to  be  shortly 
had  between  him  and  Martha  E.  Wyley,  and  in  case  the  said 
marriage  should  take  place,  conveys  to  James  Wyley,  in  trust 
for  the  benefit  of  his  intended  wife,  a  large  amount  of  property. 
The  property  conveyed  in  the  marriage  contract  consists  of 
twenty-one  of  the  same  negroes  that  were  conveyed  in  the  deed 
of  trust  to  Joseph  Templeton;  also  all  the  household  and  kitchen 
furniture,  stock  of  hogs,  cattle,  sheep,  horses,  and  other  beasts, 
wagons  and  farming  utensils,  together  with  a  "fine  four- 
wheeled  carriage,  and  harness,  and  a  piano  forte;"  and  also 
a  tract  of  land,  the  plantation  on  which  Samuel  Templeton  then 
lived,  section  twenty-six.  The  land  is  the  same  that  was  con- 
veyed in  the  deed  of  trust  to  Joseph  Templeton.  This  mar- 
riage settlement  never  was  recorded,  either  in  Madison  county, 
where  it  was  executed,  or  in  Warren  county,  where  the  property 
is  situated. 

To  return  then  to  the  inquiiy  as  to  the  tiUe  of  the  trustee, 
Wyley,  or  that  of  the  wife  of  the  debtor,  Samuel  Templeton,  in 
the  slaves,  which  are  the  subject  of  this  suit:  Templeton,  the 
defendant,  having,  by  his  deed  of  the  ninth  May,  1839,  con- 
veyed his  whole  legal  estate  in  the  slaves,  with  the  other  prop- 
erty, to  his  brother,  for  the  benefit  of  his  creditors,  it  is  clear 
that  he  had  no  legal  title  remaining  in  him  which  he  could  con- 
vey in  the  marriage  settlement.  The  deed  to  his  brother, 
whether  fraudulent  as  to  creditors  or  not,  was  valid  between  the 
parties,  and  was  of  ample  force  at  common  law  to  vest  the  legal 
titie  to  the  slaves  in  Joseph  Templeton,  and  the  deed  from 
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Samuel  Templeton  to  Wjley,  in  October,  1843,  conveyed  no  legal 
title  in  this  property.  It  gave  to  the  intended  wife,  or  her  trus- 
tee, for  her  benefit,  the  right  to  have  a  conveyance  made  to  her 
of  the  property  when  the  prior  deed  should  be  satisfied  by  the 
payment  of  the  debts,  or  otherwise  discharged. 

It  created  in  her  favor  a  lien  in  equity  only,  which  is  of  no 
validity  against  a  creditor  until,  either  actual  notice,  or  the  filing 
of  a  bill  asserting  such  lien,  which  is  constructive  notice.  Had 
the  marriage  settlement  been  recorded  under  the  laws  of  Mis- 
sissippi at  its  date  (ninth  October,  1843),  such  recording  would 
have  fixed  the  date  of  this  equitable  lien  on  all  others  claiming 
also  liens  in  equity  upon  the  property.  But  before  it  was  re- 
corded, and  while  concealed  strangely  by  the  trustee,  a  judg- 
ment creditor,  who,  by  reason  of  the  deed  to  Joseph  Templeton, 
has  but  a  lien  in  equity  upon  the  property  instead  of  a  legal 
lien,  files  his  bill  in  equity  on  the  twentieth  March,  1844,  and 
asserts  his  Uen  in  equity.  In  such  a  case  we  imderstand  the 
rule  to  be,  qui  prior  in  tempore,  potior  in  jure  est.  The  right 
of  the  judgment  creditor  to  subject  this  property  to  his  lien  in 
equity  must  date  from  the  filing  of  his  bill,  and  that  of  the  wife, 
from  the  first  publication  of  her  equitable  claim  in  the  parish  of 
Carroll,  in  1846. 

We  have  looked  in  vain  for  any  distinct  act  of  delivery,  or  of 
possession,  of  the  slaves  on  the  part  of  the  trustee,  and  can  find 
no  evidence  of  any  such  act;  nor  is  there  any  possession  on  the 
part  of  the  wife,  except  that  which  is  left  to  be  inferred  from 
the  conjugal  relations.  Templeton,  the  defendant,  considered 
them  in  his  possession,  in  1845,  and  he  made  oath  to  the  fact  in 
his  answer  to  the  appellant's  bill  in  chancery. 

We  consider  the  possession  to  have  been  unchanged  since  the 
first  deed  to  Joseph  Templeton,  and  to  have  remained  unchanged 
in  Samuel  Templeton. 

The  removal  of  the  slaves  to  this  state  was  made  pendente  lite 
after  the  notice  of  the  claim  in  equity  of  the  appellants  as  judg- 
ment creditors,  and  before  an  appearance  of  the  marriage  set- 
tlement, which  is  now  set  up  to  defeat  it.  From  the  best  con- 
sideration which  we  have  been  able  to  give  to  this  difficult  ques- 
tion, we  believe  that,  in  a  court  of  equity  in  Mississippi,  the 
judgment  creditor  would  prevail,  for  the  reason  that  he  was  the 
earliest  to  assert  his  equitable  claim  by  the  filing  of  his  bill 
over  the  wife's  equitable  title  which  her  trustee  had  neglected 
to  assert  and  publish.  If  she  could  not  have  secured  her  prior- 
ity in  Mississippi,  we  can  not  permit  the  husband,  by  removing 
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the  subject  of  litigation  to  this  state,  to  create  a  right  of  priority 
in  her  fayor. 

In  this  view  of  the  case  it  is  not  necessaiy  to  consider  whether 
the  thirteenth  section  of  the  statute  of  twenty-fourth  Feb- 
ruary, 1844,  of  the  state  of  Mississippi,  by  which  the  lien  of 
preceding  judgments  was  to  cease  in  two  years,  is  or  is  not  in 
conflict  with  the  constitution  of  the  TTnited  States.  If  the  law 
is  held  to  operate  upon  any  other  than  liens  at  law,  we  think 
it  is  sufficient  to  say  that  the  lien  in  this  case,  which  we  have 
called  a  lien  in  equity,  was  put  into  execution  within  the  two 
years  requii^ed,  to  wit,  in  March  following  its  passage.  The 
proceeding  was  against  the  property  in  the  possession  of  Samuel 
Templeton,  and,  until  we  And  it  decided  by  the  courts  of  Mis- 
sissippi that  the  lien  is  lost  both  in  law  and  equity,  by  the 
e£fect  of  the  statute,  while  it  is  in  litigation,  under  a  state  of 
facts  as  presented  in  this  case,  we  must  give  the  parties  before 
us  tlie  beneflt  of  our  own  convictions. 

It  is  contended  that  the  deed  of  trust  from  Samuel  Temple- 
ton  to  Joseph  Templeton,  presents  an  obstacle  to  the  applica- 
tion of  the  slaves  to  the  satisfaction  of  the  judgment  of  the 
plaintiffs.  We  think  not.  A  court  of  equity  in  Mississippi 
would  not  hesitate  in  decreeing  the  nullity  of  that  deed.  The 
retention  of  an  interest  in  the  grantor,  the  possession  which  he 
retains,  with  the  revenues,  and  the  fact  that  no  time  is  to  be  dis- 
covered from  its  tenor,  within  which  it  is  to  be  executed,  are 
objections  fatal  to  its  validity.  We  conclude,  therefore,  thai 
the  plaintiffs  are  entitled  to  the  relief  they  ask. 

It  is,  therefore,  decreed  that  the  judgment  in  favor  of  the 
plaintiffs  against  Samuel  Templeton  stand  affirmed,  that  the 
judgment  in  favor  of  Martha  E.  Templeton  and  the  said  James 
W.  Wyley  be  reversed,  and  that  the  conveyance  from  the  said 
Samuel  Templeton  to  the  said  James  W.  Wyley,  for  the  use  of 
Martha  E.  Wyley,  of  date  of  the  ninth  of  October,  1843,  so 
far  as  the  same  relates  to  the  slaves  mentioned  therein  and  de- 
scribed in  the  plaintiffs'  petition,  be  declared  to  be  null,  void, 
and  of  no  effect,  and  that  said  slaves  bo  subjected  to  the  pay- 
ment of  the  said  plaintiffs'  debt,  with  interest  and  costs;  and 
that  the  appellees  pay  the  costs  of  this  appeal. 

Kino,  J.,  absent. 


Validity  of  a  Conveyance  is  Determined  by  the  lex  loci  rei  ritm: 
MiUs  ▼.  Iloofj,  31  Am.  Dec.  271,  and  note;  Baxter  v.  WiUey,  Id.  623.  When 
Uie  Ux  loci  contractus  governs  the  rights  and  liabilities  of  the  parties  to  a 
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ooatract,  see  King  ▼.  Hartman*9  Heirs,  86  Id.  485,  And  note;  alto,  HaU  y. 
New  Jersey  Steam  Nov.  Co.,  39  Id.  398^  and  prior  caaes  in  thia  aeriea  dted  in 
note;  Jordan  ▼•  Thornton,  44  Id.  646. 


Habned  v.  GnuBomcAN. 

[I  JjomMUXA  AmuiL,  310.] 

OapTAiN  ov  A  Vessel  has  Authobitt  to  Htpothsgati  his  Sbif  m  aa- 
cnrity  for  advances,  only  when  made  for  repairs  or  aappliea  neoeasary  for 
the  voyage  or  for  the  safety  of  the  ship,  and  when  such  repairs  or  sup- 
plies could  not  be  procured  on  reaaonable  terms,  or  with  fonds  within  the 
master's  control,  or  upon  the  credit  of  the  owner,  independent  of  the 
hypothecation. 

OoKsioNEs  ov  A  VESSEL,  Who  Advanoxs  Monxt  tob  Negessabt  Repaibs, 
pilot  charges,  supplies,  and  towage,  for  which  he  accepts  a  bill  of  ex- 
change drawn  by  ike  master  on  the  owner,  waives  hia  lien  on  the  vesael 
by  so  doing. 

Admxbaltt.    The  opinion  states  the  facts. 
Boer,  for  the  plaintiff. 
Bradford,  for  the  defendant. 

By  Court,  Sudell,  J.  This  suit  was  brought  by  Hamed,  as 
{he  indorsee  of  a  bill  of  exchange  for  one  thousand  two  hundred 
and  ten  dollars  and  twenty  cents,  payable  at  thirty  days  after 
date,  drawn  at  Philadelphia,  on  the  nineteenth  February,  1848, 
by  James  Robertson,  master  of  the  barque  Due  d'Orleans, 
in  tskYOT  of  Heald,  Buckner  &  Co.,  for  their  disbursements  on 
account  of  the  vessel  in  the  port  of  Philadelphia.  It  was  drawn 
on  Churchman,  of  New  Orleans,  the  former  owner  of  the  barque, 
and  was  accepted  by  him.  The  bill  was  protested  at  maturity, 
and,  on  the  twenly-fourth  March,  1848,  this  action  was  brought 
against  the  acceptor;  and  Woodruff,  the  present  owner  of 
the  barque,  upon  which  a  lien  is  claimed,  was  made  a  defend- 
ant. The  barque  was  sequestered.  The  plaintiff  had  judgment 
in  the  court  below  against  Churchman,  with  a  privilege  on  the 
barque.    Woodruff  has  appealed. 

The  barque  left  New  Orleans,  her  home  port,  about  the  £rst 
January,  1848,  consigned  by  Churchman  to  Heald,  Buckner 
&  Co.  In  a  letter  of  the  third  January  he  remarks  to  them: 
<<I  am  arranging  a  bill  of  sale  of  the  Due  d'Orleans,  and  will 
forward  that  also."  The  barque  arrived  at  Philadelphia  on  the 
fourth  February,  1848,  and  left  that  port  for  New  Orleans  on 
the  nineteenth.    Part  of  her  cargo  was  for  the  owner's  account^ 
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so  that  her  freight  list  to  Philadelphia  produced  only  four 
hundred  and  forty-three  dollars  and  ninefy-fiye  cents,  inrhich 
vfSkS  collected  by  Heald,  Buckner  &  Co.,  and  carried  by  them  to 
Churchman's  credit  in  account.  They  had  had  previous  deal- 
ings; and  the  antecedent  charges  against  Churchman  seem  to 
have  been  more  than  sufficient  to  absorb  the  freight  money. 
The  vessel,  while  at  Philadelphia,  incurred  various  expenses  for 
services  and  supplies  by  carpenters,  sail-makers,  and  chandlers, 
for  towage,  pilotage,  custom-house  charges,  etc.;  for  the  pay* 
ment  of  these,  and  also  in  the  form  of  cash  advances  to  the  cap- 
tain (for  what  purpose,  or  upon  what  representation,  does  not 
appear),  Heald,  Buckner  &  Co.  disbursed  a  sum  which  amounted, 
with  the  customary  commission  and  interest,  to  one  thousand 
two  hundred  and  ten  dollars  and  twenty  cents;  and  for  this 
amount  the  captain's  bill  on  Churchman  was  taken. 

Churchman  sold  the  barque  on  the  eleventh  January,  1848, 
to  De  Coverly  and  others.  The  purchasers  got  out  a  new  register, 
on  the  eighteenth  March,  1848.  They  resold  the  barque  at 
auction,  o&  the  twenty-third  March,  1848,  to  the  appellant. 

It  may  be  conceded,  for  the  purpose  of  the  present  inquiry, 
that,  by  the  transfer  of  the  bill  of  exchange,  the  holder  may  be 
considered  as  equitably  invested  with  any  accessory  rights  which 
accompanied  it  in  the  hands  of  the  payees,  who  made  the  ad- 
vances  in  consideration  of  which  it  was  drawn. 

Looking  to  all  the  facts  of  this  case,  we  think  it  has  been 
properly  said  by  the  appellant's  counsel  that  the  money  must 
be  considered  as  having  been  advanced  solely  on  the  personal 
credit  of  the  owner.  He  was  the  former  correspondent  of  Heald, 
Buckner  &  Co.  They  were  consignees  of  the  vessel.  They  also 
were  aware  that  he  contemplated  selling  her.  They  permitted 
the  vessel  to  depart,  and  took  a  bill  of  exchange  at  thirty  days, 
on  Churchman,  payable  in  New  Orleans,  for  the  amount  of  the 
advances. 

In  a  very  extended  examination  of  the  authorities  upon  the 
maritime  law,  we  have  not  met  with  a  single  case,  where,  under 
like  circumstances,  a  tacit  hypothecation  of  the  vessel  in  favor 
of  the  consignee  has  been  recognized.  If  we  look  to  the  doctrine 
of  special  hypothecation  or  bottomry,  the  well-settled  principles 
of  the  maritime  law  respecting  the  contract  are  pregnant  with 
an  implication  against  the  plaintiff's  pretensions.  The  writers 
are  unanimous  in  a  jealous  restriction  of  the  captain's  power  to 
hypothecate  by  bottomry.  It  must  appear  that  the  advanoes 
were  made  for  repairs,  or  supplies,  necessary  for  the  voyage,  or 
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for  the  safety  of  the  ship,  and  that  the  repairs  or  supplies  could 
not  be  procured  on  reasonable  terms,  or  with  funds  within  the 
master's  control,  or  upon  the  credit  of  the  owner  independent 
of  the  hypothecation:  See  Kent's  Com.  171. 

Benecke,  in  speaking  of  bottomry,  remarks:  ''It  frequently 
occurs,  that  the  master  of  a  vessel  is  under  the  necessity  of  bor- 
rowing money  abroad,  for  the  purposes  of  the  voyage.  If  this 
happens  at  a  place  where  the  owner  of  the  vessel  has  friends  or 
correspondents,  the  master  applies  to  them  first;  and  they  usu* 
ally  furnish  him  with  the  money  required,  for  which  they  draw 
bills,  including  commission  and  interest,  either  on  the  owner,  or 
on  such  other  house  as  he  may  direct.  But  if  either  the  cor- 
respondents refuse  to  advance  the  money,  or  if  it  be  wanted  at 
a  place  where  the  master  is  not  able  to  raise  it  upon  bills,  he  is 
often  reduced  to  the  necessity  of  mortgaging,  according  to  cir- 
cumstances, either  the  vessel  or  the  vessel  and  cargo."  In 
Rucker  <B  Co.  v.  Conyngham,  2  Pet.  Adm.  302,  Judge  Peters  ob- 
serves^''It  is  essential  to  the  lawful  exercise  of  this  power, 
that  no  other  means  of  procuring  funds  at  the  place  required, 
should  exist.  Of  course,  if  the  owners  have  agents  or  consignees, 
who  have  either  funds  or  property  to  furnish,  or  are  bound  to 
afford  means  on  the  personal  credit  of  the  owners,  this  power  in 
the  captain  is  excluded."  Mr.  Jacobson,  citing  the  ordinance 
of  Bilbao  as  his  authority,  says  the  master,  if  he  requires  money 
for  the  prosecution  of  the  voyage  which  he  can  not  have  ad- 
vanced upon  his  average  money,  or  obtain  by  bills  upon  hia 
owners,  is  authorized  to  lien  the  ship  by  bottomry:  Laws  of  the 
Sea,  369.  In  the.case  of  The  Alexander,  1  Dod.  279,  Sir  Will- 
iam Scott  sustained  a  bottomry  bond  given  to  the  consignee  of 
the  cargo,  saying  that  as  they  had  no  knowledge  of  the  owners 
of  the  ship,  it  must  have  been  that  they  looked  to  the  ship  itself 
for  their  security :  See  also  Holt  on  Ship. ,  vol.  1,  p.  399;  The  Aw- 
rora,  1  Wheat.  104;  Smith's  Merc.  L.  350. 

The  plaintiff's  counsel  has  cited  Boulay  Paty  in  support  of 
the  tacit  hypothecation  or  privilege.  The  language  of  that 
author  is:  ^'  Le  privUege  n'en  compte  paa  moina  au  preteur, 
quoique  Vacte  de  pret  soil  tout  auire  qn'un  corUrat  a  la  gro8se, 
Aujourd'hui  le  capitaine  pent  avoir  recours  a  Vemprurd  simple  par 
leilre  de  change^  ou  autrementf  pour  subvenir  aux  necessUea  du 
navire:"  Coura  de  Droit  Commercial  Maritime,  The  case  of  the 
owners,  consignees,  and  correspondent  is  not  mentioned  by  this 
writer  as  falling  within  the  rule.  But  however  that  may  be,  it 
must  be  observed  that  he  is  commenting  upon  the  special  legui- 
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lation  of  the  French  code  of  commerce,  and  that  the  piiyi] 
which  it  grants  is  not  recognized,  ^without  the  oheeryance,  at 
the  time  of  the  loan,  of  formalities  which  seem  to  point  to  a 
contemplation  of  the  credit  of  the  yessel  as  well  as  that  of  the 
owner:  See  Code  of  Com.,  191, 192,  no.  5. 

In  looking  into  the  English  and  American  authorities  we  find 
that  the  taking  of  a  bill  of  exchange  upon  the  owner  is  consid- 
ered as  creating  a  presumption  that  the  credit  is  personal. 
Thus,  in  the  case  of  a  mariner,  whose  claim  is  peculiarly  favored 
in  admiralty:  a  sailor,  having  been  ofEered  his  wages  in  money, 
elected  to  take  part  thereof  in  a  bill  of  exchange  on  the  owner, 
who  afterwards  became  a  bankrupt,  in  consequence  of  which 
the  bill  was  dishonored.  It  was  held  that  he  was  not  entitled 
to  arrest  the  ship  for  wages  to  the  amount  of  such  bill,  on  the 
ground  that,  having  made  his  election,  he  must  stand  by  the 
risk:  The  WiUiam  Money,  2  Hag.  Adm.  136. 

In  Murray  v.  Zoiaru^,  1  Paine,  572,  the  case  was  thus:  The 
vessel,  bound  from  New  Orleans  to  New  York,  put  intp  Wil- 
mington  in  a  damaged  state,  when  the  master,  having  no  other 
means,  obtained  advances  from  the  libelants  for  the  necessary 
repairs,  and  gave  them  a  draft  for  the  amount  on  his  consignees, 
which  was  expressed  to  be  for  value  received  ''  in  disbursements 
and  repairs  of  the  brig  Hannah."  It  was  protested  for  non- 
acceptance;  and,  on  a  libel  against  the  freight  in  the  hands  of 
the  consignees,  it  was  held  that  the  taking  of  a  draft  was  a 
waiver  of  the  lien,  if  any  existed. 

In  the  case  of  the  brig  Nestor,  1  Sumn.  87,  Mr.  Justice  Story 
remarked  that  the  receipt  by  a  material-man  of  the  owner's  nego- 
tiable note,  "  is  direct  proof  that  credit  is  given  to  the  personal 
responsibility  of  the  owner,  and  presumptive  proof  that  no 
credit  is  given  to  the  ship;  or,  in  other  words,  that  there  is  a 
waiver  of  any  lien  on  the  ship.  It  can  not  be  ordinarily  pre- 
sumed that  a  ship-owner,  giving  a  negotiable  note  for  supplies, 
intends  at  the  same  time,  that  a  lien  shall  exist  on  the  ship  it- 
self for  the  debt;  for  the  lien  might  be  in  the  hands  of  one  per- 
son, and  the  negotiable  security  in  the  hands  of  another.  To 
bring  the  present  case  within  the  reach  of  that  decision,  it 
should  be  shown  that  a  promissory  negotiable  note  of  the 
master,  or  owner,  had  been  taken  by  the  libelant." 

It  is  certainly  very  difficult  to  reconcile  the  opinion  in  the 
case  of  the  Nestor,  and  that  of  Lord  Stowel,  in  2  Hag.,  with  the 
subsequent  opinion  in  the  case  of  the  bark  CTittsan,  2  Story, 
466.    But,  whatever  be  the  weight  of  the  later  opinion,  the  case 
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is  distingoishable  in  this  respect  from  the  present,  that  there 
the  material-man  was  the  libelant,  and  here  the  tacit  hypotheca- 
tion or  privilege  is  claimed  by  the  owner's  correspondent,  the 
consignee  of  the  vessel. 

It  is  the  duty  of  courts,  in  all  commercial  nations,  to  extend 
the  rule  of  national  comity  to  bottomry  bonds,  and  such  other 
maritime  hypothecations  as  are  recognized  by  the  general  assent 
of  the  commercial  world.  But  the  public  policy  of  recognizing 
implied  hypothecations  or  liens,  as  following  property  from  for^ 
eign  countries,  may  well  be  questioned.  That  is  also  a  safe  rule 
of  our  jurisprudence,  which  regards  privileges  as  siricH  juris,  and 
not  to  be  extended  to  doubtful  cases. 

It  is,  therefore,  decreed  that  the  judgment  of  the  court  be- 
low, as  to  said  Woodruff,  be  reversed,  and  that  there  be  judg- 
ment in  his  favor;  and  that  the  claim  of  privilege  upon  the  said 
barque  Due  d'Orleans  be  rejected;  the  cost  of  the  sequestiationy 
of  the  proceedings  against  Woodruff,  and  of  this  appeal,  to  be 
paid  by  the  plaintiff. 

KiKO,  J.,  absent. 

Master  when  mat  Hypothkcats  his  Vessel:  Clark  v.  LaJUOaWt  M  Abu 
Deo.  526. 


Hartwell  V.  Walker. 

[4  LouisiAHA  AmrUAL,  467.] 

AesKT  Gbnkbally  Authoeized  by  his  Principal  to  Pubohasi  Gbadt 
can  not  contract,  in  the  name  of  hie  principal,  to  receive  all  the  gnin 
that  the  seller  can  deliver,  especially  where  such  contract  does  not  bind 

the  seller  to  deliver  any. 

Assumpsit.     The  opinion  states  the  facts. 

Mcou,  for  the  plaintiff. 

Orymea,  Elnwre,  and  King,  for  the  appellant. 

By  Court,  Eustis,  C.  J.  The  plaintiff,  who  resides  in  Oincin- 
nati,  sues  the  defendant,  who  is  a  merchant  in  the  ciiy  of  New 
Orleans,  for  the  sum  of  seven  thousand  three  hundred  and 
twenty-nine  dollars.  The  cause  of  action  alleged  is,  that  the 
plaintiff,  in  April,  1847,  entered  into  a  certain  contract  or  con- 
tracts with  the  defendant,  represented  by  his  agents,  by  which 
the  defendant  agreed  to  purchase  from  the  plaintiff  certain 
large  quantities  of  oats,  at  the  price  of  fifiy  and  fifty-three  cents  a 
bushel,  besides  the  charges  from  Cincinnati,  where  the  contract 
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was  made,  to  New  Orleans;  that  the  defendant  agreed  to  pay  for 
said  oats  in  cash  on  demand,  or  by  the  acceptance  and  payment 
of  drafts  drawn  on  him,  for  the  price  thereof,  by  his  said  agents. 
The  plaintiff  charges  that,  under  his  contract  he  made  several 
shipments  of  oats  to  the  defendant,  which  were  paid  for  in  cash 
by  his  agents  in  Cincinnati,  or  by  bills  on  New  Orleans;  but 
that,  in  consequence  of  the  fall  in  the  market  value  of  oats,  and 
for  no  other  reason,  he,  the  defendant,  refused  to  receive  and 
pay  for  certain  other  shipments  made  by  him,  the  plaintiff,  un- 
der the  contract;  that  under  an  agreement  made  between  him  and 
the  defendant,  a  portion  of  these  shipments  were  received  by 
the  latter,  at  the  current  market  price,  without  prejudice  to  the 
ulterior  claims  of  the  plaintiff;  that  other  shipments  arriving, 
the  defendant  refused  absolutely  to  receive  them,  and  they  were 
sold  at  auction  after  due  notice  and  advertisement,  on  his  ao- 
count,  at  a  considerable  loss.  For  the  deficit  on  these  opera- 
tions, and  the  loss,  charges,  and  damages  incident  thereto,  this 
action  was  brought. 

The  general  issue  is  pleaded  by  the  defendant,  and  the  plaint* 
ill'  is  expressly  charged  in  the  answer,  with  having  combined 
with  one  of  his  agents,  for  the  purpose  of  defrauding  him.  The 
plaintiff  had  judgment  in  the  district  court  for  the  sum  of  six 
thousand  two  hundred  and  thirty-seven  dollars  and  sixty-seven 
cents,  with  interest,  and  the  defendant  has  appealed. 

The  manner  in  which  the  cause  has  been  presented  to  us  by 
counsel,  limits  our  inquiiy  to  the  operations  under  one  single 
contract,  and,  if  they  are  excluded  irom  the  general  account 
between  the  parties,  the  balance  will  be  in  favor  of  the  defend- 
ant. This  contract  was  made  with  the  plaintiff  by  John  G. 
WasBon,  the  agent  of  the  defendant,  on  or  about  the  nineteenth 
April,  1847,  and  we  give  it  in  the  language  of  Wasson,  who 
was  examined  as  a  witness:  "  The  contract  was  that  the  witness 
would  take  from  Mr.  Hartwell  all  the  oats  he  could  deliver  be- 
tween that  date  and  the  first  of  June,  1847,  at  fifiy-three  cents 
per  bushel,  delivered  in  Oincinnati.  In  pursuance  of  this  con- 
tract of  about  the  nineteenth  of  April,  the  oats  were  delivered 
by  Mr.  Hartwell  in  quantities,  and  at  the  rates  specified  in  the 
accounts  marked  A.'' 

The  plaintiff  recovered  in  the  district  court  on  the  ground 
that  Wasson  was  the  general  agent  of  the  defendant,  he  having 
been  sent  to  the  western  country  for  the  purpose  of  making 
large  purchases  of  grain  and  horses,  which  the  defendant  was 
selling  for  the  use  of  the  army  in  Mexico;  and  it  is  contended 
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by  the  counsel  for  the  plaintiff  that  this  contract  was  ratified 
by  Davenport,  the  principal  agent  of  the  defendant  in  the  west. 

Conceding  that  Wasson  and  Davenport  had  full  power  from 
the  defendant  to  contract  for  the  sale  and  delivery  of  oats  with 
the  plaintiff,  it  is  evident  that  the  contract  made  by  Wasson  did 
not  secure  to  the  defendant  a  single  bushel  of  oats.  Wasson 
undertook  to  bind  his  principal  for  the  purchase  of  oats,  but 
Hartwell,  the  plaintiff,  did  not  bind  himself  to  sell  any.  Hart- 
well,  by  this  agreement,  had  the  range  of  the  market,  at  a  time 
when  the  article  was  peculiarly  liable  to  fluctuation  in  value,  for 
the  space  of  six  weeks;  if  it  fell  in  value,  any  quantiiy — all  the 
oats  he  could  deliver — could  be  put  upon  the  defendant  at  fif iy- 
three  cents  a  bushel;  and  if  it  rose,  the  defendant  could  have  no 
benefit  from  the  agreement.  Principals  can  make  what  contracts 
they  choose;  but  we  do  not  understand,  how  the  power  to  make 
a  contract  of  this  kind,  on  the  part  of  an  agent,  can  be  deduced 
from  any  general  authority:  Story  on  Ag.  21,  62,  68.  The 
defendant  certainly  gave  his  agents  no  authority  to  bind  him  to 
this  extent. 

Under  this  view  of  the  subject,  it  is  unnecessary  to  inquire 
whether  Wasson,  in  his  contracts  for  oats,  exceeded  the  limite 
of  prices  prescribed  by  the  defendant,  or  to  examine  the  other 
questions  raised  by  counsel  on  the  argument  of  the  cause. 

The  judgment  of  the  district  court  is  therefore  reversed,  and 
judgment  rendered  for  the  defendant,  with  costs  in  both  courts. 


Rathbone  V.  Neal. 

[i  LouniAMA  Annual,  S63.] 

OwNXBS  or  A  Vessel  are  Liable  to  a  Shipper  for  Delat  in  the  deliv- 
ery of  his  goods,  if  such  delay  was  caused  by  the  putting  into  an  inter* 
mediate  port  for  the  purpose  of  repairing  defects  which  existed  at  ihm 
oommenoement  of  the  voyage,  so  as  to  render  the  vessel  unseaworthy,  or 
if  the  vessel  is  detained  at  such  port  a  longer  time  than  was  required  to 
make  the  repairs  necessary  for  the  completion  of  her  voyage. 

EspAiBS  TO  A  Vessel  in  a  Foreign  Port  must  be  Made  without  any 
unnecessary  delay,  and  if  the  master  of  ship  lacks  means  to  meet  the 
expenses  of  such  repairs,  or  can  not  raise  funds  on  the  credit  of  the 
owners,  he  should  hypothecate  the  vessel  for  that  purpose.  He  can  not 
delay  making  the  necessary  repairs  until  he  has  received  instmctioDfl 
from  the  owners  to  do  so,  without  subjecting  the  latter  to  liability  to 
the  shippers  for  such  delay. 

Burden  of  Proof  is  on  the  Owners  of  a  Vessel  which  has  been  com* 
pelled  to  put  into  a  foreign  port  for  repairs,  to  show  that  the  ship  VM 
seaworthy  at  the  time  of  the  com tneu cement  of  the  voyage. 
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Valuatiok  or  Goods,  nr  Actions  Abisiko  undeb  Contracts  of  Affreight- 
HXiTT,  is  determined  by  the  value  of  the  same  at  the  port  of  destmatioo. 

Oarbixb  of  Ooods  Unde&takis  to  Transpobt  Thkh  not  Oni.t  Safslt, 
bnt  within  a  reasonable  time,  and  is  bound  to  account  for  their  value  at 
the  expiration  of  that  time. 

Shifpebs  of  Goods  do  not  Waiyx  thbib  Rights  to  Recover  DABiAOSi 
of  the  carrier  for  delay  in  the  delivery,  in  consequence  of  receiving  them, 
and  disposing  of  a  portion  at  private  sale.  Such  facts,  however,  may  be 
considered  in  mitigation  of  damages. 

FlIS  OF  AN  EXFEBT  FOB  EXAMINING  AND  RSFOBTINO  ON  AN  ACCOUNT  ars 

not  proper  items  of  a  cost  bill. 

Aphibaltt.     The  opinion  states  the  facts. 
Benjamin  and  Micou^  for  the  plaintiffs. 
Josephs,  for  the  appellants. 

By  Court,  Eustis,  C.  J.  The  plaintifFs  shipped  on  board  the 
ehip  London,  for  New  Orleans,  fifteen  cases  of  merchandise,  con* 
sisting  chiefly  of  calicoes  and  prints.  The  bills  of  lading  are 
in  the  usual  form,  and  bear  date  the  seventh  of  February,  1846. 
The  ship  sailed  on  her  voyage  on  the  fourteenth  of  that  month 
at  eleven  o'clock  a.  h.  ,  and  arrived  in  New  Orleans  on  the  twenty- 
second  of  August,  where  she  discharged  her  cargo.  The  coses 
were  received  by  the  plaintiffs,  who  instituted  the  present  action 
against  the  owners  of  the  ship  for  the  unnecessary  detention 
and  delay  in  the  delivery  of  their  merchandise.  They  lecovered 
judgment  for  the  sum  of  three  thousand  six  hundred  and  twen- 
ty-two dollai*s  and  seventy-four  cents,  with  intei^est  from  the 
date  of  the  judgment,  and  the  defendants  have  appealed. 

By  the  log-book,  at  nine  o'clock  p.  m.  on  the  fifteenth  Feb- 
ruary, the  day  after  the  ship  sailed,  she  is  described  as  leak- 
ing badly.  No  mention  is  made  of  her  leaking,  in  the  next 
day's  register;  but  the  day  following  the  same  entry  is  made, 
and  is  continued  until  the  twenty-seventh.  On  that  day  the 
crew,  exhausted  by  the  fatigue  of  pumping,  insisted  on  making 
a  port,  as  the  leak  continued  to  increase.  The  ship  put  into 
Nassau,  on  the  first  of  March;  her  cargo  was  discharged  and 
put  in  stores;  she  remained  in  that  port  until  the  fourteenth  of 
July,  when  she  sailed  for  New  Orleans. 

The  grounds  on  which  the  plaintiffs  rely,  and  on  which  the 
case  has  been  argued  before  us,  are:  1.  That  the  ship  was  un- 
eeaworthy  when  she  left  Boston,  and  that  her  putting  into  an 
intermediate  port  was  only  a  consequence  of  her  unseaworthi- 
ness. 2.  That  she  was  detained  at  Nassau  a  much  longer  time 
than  was  required  to  make  the  repairs  necessary  for  the  com« 
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pletion  of  her  voyage.  These  grounds  appear  to  have  been 
fairly  put  at  issue  in  the  petition  and  answer;  and  the  defend- 
ants adduced  evidence  in  order  to  establish  the  sound  condition 
of  the  ship  at  the  time  of  her  sailing  from  Boston,  and  to 
explain  and  justify  the  apparently  extraordinary  delay  vrhich 
occurred  at  Nassau.  The  district  judge,  before  whom  the  case 
was  tried,  was  of  opinion  that  the  ship  was  not  seaworthy  at  the 
commencement  of  the  voyage,  and  decided  it  for  the  plaintiffs 
on  that  ground. 

The  ship  had  received  extensive  repairs  before  the  present 
voyage.  She  was  at  the  time  nineteen  years  old,  having  been 
built  in  Medford  in  1827.  She  was  rated  by  the  inspector  of 
insurance  offices  at  Boston  as  A.  No.  3.  We  infer  from  the 
testimony  that  the  repairs  were  adequate  and  thorough,  in  the 
judgment  of  the  shipwrights  and  of  the  inspector.  The  dis- 
trict judge  came  to  the  conclusion,  from  an  examination  of  the 
log-book,  that  there  was  no  weather  sufficiently  bad  to  account 
for  the  leak,  which  was  discovered  the  day  after  the  ship  left  her 
port,  or  its  gradual  increase,  which  did  not  indicate  any  sudden 
injury.  Called  upon  to  review  this  opinion,  as  a  matter  of  fact, 
we  concur  with  the  district  judge,  considering  that  the  weathei^ 
was  not  at  all  unusual  for  the  season  of  the  year  in  those  lati- 
tudes, and  not  sufficient  to  account  for  the  condition  of  the 
ship  as  it  is  represented  to  be  on  her  arrival  at  Nassau.  And 
we  think  this  conclusion  is  supported  by  other  facts  which  ap- 
pear in  the  case.  When  testifying  under  a  commission,  to  the? 
repairs  of  the  ship  previous  to  her  voyage,  at  East  Boston,. 
Snelling,  the  master  shipwright  and  calker,  says,  after  giving* 
the  details:  "  She  was  repaired  thoroughly,  and  I  do  not  know 
where  or  how  they  could  have  spent  any  more  money  on  her  iii 
the  repairs,  or  how  they  could  have  been  better  done."  Again, 
''  I  do  not  know  to  what  cause  to  attribute  her  leaking  unless 
to  the  rough  weather,  because  she  was  repaired  well;  there  was 
nothing  that  could  strain  that  I  know  of."  The  testimony  of 
the  inspector  is  to  the  same  effect. 

Now  the  defendants  in  their  answer  charge  that  the  damage 
to  the  ship  from  continued  gales  and  storms  was  such  as  to 
require  her  to  be  thoroughly  repaired  at  Nassau,  and  two  of  the 
witnesses  examined  at  Nassau  state  that  she  could  not  have  con- 
tinued her  voyage  to  New  Orleans,  with  safety  to  the  cargo, 
without  the  repairs  which  were  put  upon  her.  At  Nassau  her 
bottom  was  overhauled  and  r^fastened  where  required,  recalked 
from  keel  to  gunwale;  sheathed  with  felt  and  wood,  and  the 
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eheathing  calked  and  coated.  And  the  defendants  also  allege 
tbat,  after  regular  sarvey  and  legal  examination  at  Nassau^  it 
was  found  necessary  that  the  ship  should  be  thoroughly  repaired, 
etc.,  in  order  to  enable  her  to  continue  her  voyage.  No  survey, 
nor  anything  in  the  shape  of  a  legal  examination,  has  been 
offered  in  evidence,  no  local  or  definite  injury  to  the  ship  is 
mentioned,  nor  is  her  condition  explained  except  by  the  testi« 
mony,  in  general  terms,  that  she  arrived  in  distress,  in  a  very 
leaky  condition,  and  that,  the  repairs  put  upon  her  were  neces- 
sary; and  the  necessity  of  the  repairs  the  defendants  assume, 
and  found  upon  it  the  excuse  for  the  long  delay.  But,  as  we 
have  seen,  there  is  no  adequate  cause,  which  is  made  apparent, 
which  accounts  for  the  condition  of  the  ship  which  required  her 
to  be  thoroughly  repaired  at  Nassau,  after  having  been,  in  less 
than  two  months  previously,  thoroughly  repaired  in  Boston. 
Nor  is  the  season  of  the  year  unimportant  in  considering  this 
subject.  In  the  latter  part  of  spring  and  the  beginning  of 
summer  the  weather  is  mild,  and  in  the  voyage  from  Nassau  to 
New  Orleans  there  is  little  risk  of  meeting  with  storms. 

A  circumstance  which  is  worthy  of  note  is  the  sheathing  with 
felt  and  wood,  which  was  put  on  in  Nassau.  Her  bottom  ap- 
pears to  have  been  carefully  examined  in  Boston,  and  there 
was  not  a  worm-hole  to  be  seen  in  it.  She  had  been  stripped  of 
lier  old  sheathing  and  copper,  but  was  neither  resheathed  nor 
•coppered  again.  She  went  to  sea  on  what  is  called  a  single 
.bottom,  without  sheathing  of  wood  or  copper.  Still,  we  find 
^t  Nassau,  she  could  not  pursue  her  voyage  to  this  port  in  safety 
to  the  cargo  without  being  sheathed  as  before  described,  for 
which  no  reason  has  been  assigned  in  the  evidence;  and  the 
necessity,  if  any  existed,  for  the  sheathing,  must  therefore  rest 
upon  the  condition  of  the  ship,  as  before  stated. 

The  defendants,  as  they  were  bound  to  do,  have  taken  upon 
themselves  to  justify  the  delay  in  the  port  of  Nassau,  and 
we  think  have  not  been  successful  in  establishing  any  cause 
for  it,  which,  under  the  law,  released  them  from  the  responsi- 
bility attached  to  carriers  of  goods  for  hire.  The  testimony  of 
one  of  the  witnesses,  Mr.  Meadows,  which  is  especially  relied 
upon  by  the  defendants,  is  in  such  strict  concurrence  with  what 
appears  to  us  to  be  the  obvious  truth  of  the  case,  that  without 
going  into  details  on  these  questions  of  fact,  we  give  the  sum- 
mary which  the  witness  himself  makes  at  the  close  of  his  ex- 
amination: "Considering  the  season,  the  age  of  the  ship,  and 
ihe  nature  and  value  of  the  cargo,"  the  witness  was  of  opinion. 
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that  "  the  whole  of  the  repairs  put  upon  the  ship  were  necessaiy 
to  render  her  perfectly  seaworthy,  and  to  insure  the  safety  of 
her  cargo.  Had  they  been  with  promptitude  begun,  and  ener* 
getically  performed,  six  weeks  would  have  been  ample  time  for 
their  completion;  but  they  were  not  commenced  until  orders 
were  received  from  the  owners  of  the  ship,  and  the  awaiting  the 
arrival  of  orders  consumed  the  greater  part  of  the  time  during 
which  the  ship  lay  in  this  port."  The  commencement  of  the 
repairs  had  been  deferred  by  the  captain,  until  he  had  commu- 
nicated with  the  owners  on  the  subject,  who  eventually  sent  out 
a  vessel  with  supplies  of  materials,  and  orders  to  proceed. 

Upon  the  hypothesis  assumed  by  the  defense,  it  was  the  duty 
of  the  captain  to  have  caused  the  repairs  to  have  been  made, 
without  any  unnecessary  delay,  in  order  to  have  prosecuted  his 
voyage  to  the  port  of  destination,  and  his  powers  were  ample  to 
that  effect.  It  is  not  pretended  that  there  was  any  lack  of 
means  to  meet  the  expenses  of  the  repairs;  and,  if  money  could 
not  be  raised  on  the  credit  of  the  captain  and  owners,  as  the 
ship  was  in  a  foreign  port,  the  master  had  authority  to  hypothe- 
cate her  for  that  purpose.  Why,  then,  did  he  put  off  making 
the  repairs  until  he  received  orders  from  his  owners,  in  relation 
to  a  matter  of  duty,  upon  which  he  was  bound  to  act  upon  his 
own  responsibility;  and  what  valid  excuse  was  there  for  this 
delay? 

We  jQnd  also  in  evidence  a  document,  bearing  the  signature 
of  Joseph  Balch,  president  of  the  Merchants'  bisurance  Com- 
pany, and  of  three  other  presidents  of  insurance  companies, 
which  reads  thus: 

''We  the  undersigned  interested  in  the  cargo  of  the  ship 
London  of  Salem,  J.  E.  Lorett  master,  as  underwriters,  or  as 
owner  or  owners  of  any  part  of  the  same  or  otherwise,  do 
hereby  give  our  full  consent  to  said  ship  being  repaired  at  Nas- 
sau, New  Providence,  where  she  put  in  from  stress  of  weather, 
in  such  manner  as  in  the  discretion  of  the  master  may  be  deemed 
proper,  and  then  again  take  her  cargo  on  board  and  proceed  on 
her  voyage  to  New  Orleans.  And  we  do  hereby  release  him  and 
the  owners  of  said  ship  from  any  responsibility  which  might  in 
such  case  arise  from  this  coui'se  being  taken  as  to  her  repairs, 
without  this  their  especial  consent."  Dated  Boston,  April  7, 
1846. 

In  reference  to  these  circumstances  which  we  have  just  stated 
we  deem  it  sufficient  to  state  that  they  are  not  explained,  and 
that  it  is  incumbent  on  the  defendants  to  explain  them,  and  that 
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we  think  ihey  all  point  to  the  conclusion,  that  the  putting  into 
the  port  of  Nassau,  and  the  delay  there,  were  not  caused  by  the 
perils  of  the  sea,  but  by  the  condition  of  the  ship,  for  which 
we  ha\o  an  obyious  and  adequate  cause,  to  wit,  her  age  and  the 
recent  necessity  for  her  repairs  at  Boston.  In  such  a  case  it  is 
not  denied  that  the  defendants  would  be  liable.  Whatever  care 
and  diligence  may  have  been  shown  in  preparing  the  vessel  for 
the  voyage  and  in  rendering  her  stanch  and  strong,  yet  if,  in 
point  of  fact,  she  was  not  so,  they  are  still  responsible,  and 
when  it  satisfactorily  appears  that  no  stress  of  weather  or  acci- 
dent can  have  happened  to  have  occasioned  the  injury,  it  is  but 
a  reasonable  inference  that  the  ship  was  defective  at  the  com- 
mencement of  the  voyage  and  not  seaworthy:  Phill.  on  Ins.  116. 

In  the  case  of  Snethen  v.  Memphis  Insurance  Company,  3  La. 
Ann .  474  [48  Am .  Dec.  462] ,  which  was  an  action  on  a  policy  of  in- 
surance on  merchandise  shipped  on  board  a  barge  from  St.  Louis 
to  New  Orleans,  the  authorities  cited  by  counsel  were  examined, 
and  we  came  to  the  conclusion  that  the  presumption  of  unsea- 
worthiness in  such  cases  necessarily  arose;  and  though  not 
conclusive,  and  liable  to  be  rebutted  by  evidence,  it  threw  the 
burden  of  proof  on  the  insured  to  establish  the  fact  of  seawor* 
thiness.  In  that  case,  as  well  as  in  the  case  of  lidbot  v.  Com- 
mercial  Insurance  Company,  2  Johns.  129  [3  Am.  Dec.  406],  the 
court  considered  the  question  as  turning  upon  the  age  of  the 
vessel,  there  being  no  other  cause  to  which  the  Id  jury  could  be 
justly  attributed. 

For  these  reasons,  independently  of  the  mere  delay  in  Nassau, 
which,  as  we  have  stated,  we  do  not  think  satisfactorily  accounted 
for  on  the  opposite  hypothesis  assumed  by  the  defense,  we  con- 
cur in  opinion  with  the  district  judge,  on  the  point  of  seawor- 
thiness of  the  ship  at  the  commencement  of  the  voyage. 

With  regard  to  the  amount  of  damages  the  district  judge 
based  his  judgment  on  a  report  of  experts.  Their  calculations 
were  f  oimded  upon  the  value  of  the  goods  at  the  port  of  destina- 
tion, in  which  profits  to  the  extent  of  fifteen  per  cent,  on  the 
invoices  were  included. 

It  is  contended  that  as  there  was  neither  bad  faith  nor  fraud 
on  the  part  of  the  defendants,  their  obligations  were  not  affected 
by  the  fluctuations  of  the  market,  and  that  they  are  only  liable 
for  such  damages  as  entered  into  the  contemplation  of  the  par* 
ties  at  the  time  of  the  contract. 

We  consider  the  rule  as  settled  which  makes  the  value  of  mer- 
chandise at  the  port  of  destinatien  the  basis  of  valuation  in  oon- 
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tracts  of  affreightment.  In  the  present  case  the  operation  of 
this  rule  is  most  just.  In  e^ery  port  of  the  United  States  the 
seasons  of  business  in  this  vast  mart  are  perfectly  well  known, 
and  that  the  close  of  summer  and  the  beginning  of  autumn  are 
unfavorable  times  for  the  sale  of  goods  here,  no  ship  master  can 
be  ignorant.  The  carrier  undertakes  to  transport  the  goods  not 
only  in  good  safety  but  within  a  reasonable  time,  and  he  is 
bound  to  account  for  the  value  at  the  expiration  of  that  time. 
It  is  as  much  apart  of  his  contract  as  to  deliver  them  in  good  con- 
dition; and  in  commercial  adventures  time  is  one  of  the  elements 
upon  which  they  are  undertaken  and  controls  their  result.  Nor 
do  we  think  the  pLiintiffs  have  lost  their  rights  to  recover  from 
the  defendants  for  the  delay  in  the  delivery  of  the  goods  in  con- 
sequence of  having  received  them  and  disposed  of  a  portion  of 
them  at  private  sale.  These  facts  may  be  considered  in  mitiga- 
tion of  damages  to  a  certain  extent,  but  the  cause  of  action 
having  accrued  by  the  delay,  the  carrier  is  obliged  to  make  good 
the  loss  resulting  from  his  neglect,  and  the  acceptance  of  the 
goods,  it  is  well  settled,  is  no  bar  to  the  action.  The  ascertain- 
ment of  the  loss  is  a  matter  resting  upon  the  ordinary  rules  of 
evidence:  Bowman  v.  Teally  23  Wend.  306  [35  Am.  Dec.  562]. 
We  find  no  reason  for  diminishing  the  amount  of  damages  al- 
lowed by  the  judgment. 

The  district  judge  referred  the  invoices,  account-sales,  etc., 
with  the  testimony  which  was  pertinent,  to  an  expert  to  examine 
and  report  on  the  several  items,  and  ordered  the  sum  of  one 
hundred  dollars  to  be  taxed  in  the  costs  of  the  suit  as  a  fee  to 
the  person  appointed.  This  allowance  is  in  contravention  of  the 
article  71  of  the  constitution,  which  prohibits  any  allowance  by 
a  court,  by  way  of  fee  or  compensation,  in  any  suit  or  proceed- 
ings, except  for  the  payment  of  such  fees  for  ministerial  officers 
as  may  be  established  by  law.  The  party  to  whom  the  allow- 
ance has  been  made  is  not  within  the  exception;  the  allowance 
is  consequently;  within  the  prohibition. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with 
the  exception  of  one  hundred  dollars  to  the  expert,  which  is 
annulled,  reserving  the  rights  of  said  expert  to  claim  his  com- 
pensation for  services  by  him  rendered;  the  appellees  paying  the 
costs  of  this  appeal. 

EoBT,  J.,  absent. 

Ck)MMON  Gabbier,  wmuf  Liable  vob  Belat  Caused  bt  Devtatiom  from 
usual  route:  Walsh  v.  Homer,  45  Am.  Deo.  842,  and  note,,  ciiang  prior 
in  thii  aeries. 
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LOBD    V.   WomCWOOD   ET  All. 

[39  Uaihx,  282.] 

Cattlb  ov  Onk  Man  abb  not  Iawfitllt  on  Land  ov  Ahotekb  hhTii 

by  the  oonsent  of  the  latter,  even  though  it  be  nnfenoed  and  they  haivm 

passed  on  to  it  directly  from  the  highway  npon  which  they  were  pennit* 

ted  by  law  to  go  at  large. 
KxoLSCT  TO  Maintain  his  Past  ov  Pabtxtion  Fkngb  can  not  be  imputed 

to  a  person,  until  a  division  thereof  takes  place  between  him  and  the  ad* 

joining  owner. 
Where  Cattle  not  Lawvullt  on  Land  ov  One  Pebson  Pass  Thenob 

on  to  the  unfenced  land  of  another,  the  latter  may  maintain  an  action  of 

trespass  against  their  owner. 

Tbespass  quare  clausum  /regit.    The  opinion  states  the  ogse. 
D.  Ooodenow  and  Dane,jun.,  for  the  defendants. 
Bourne,  for  the  plaintiff. 

By  Court,  Wells,  J.  The  plaintiff's  close  is  a  tract  of  salt 
marsh,  not  fenced;  the  cattle  of  the  defendants  passed  from  the 
highway  across  a  tract  of  woodland  owned  by  Dependance  Wells, 
and  not  fenced,  thence  across  a  salt  marsh,  not  fenced,  belong- 
ing to  one  Doyle,  to  the  close  of  the  plaintiff.  The  cattle,  by  a 
Tote  of  the  town  of  Kennebunk,  were  allowed  to  run  at  large  in 
the  highway,  from  which  they  passed  on  to  the  land  of  Wells. 

At  common  law  the  tenant  of  a  close  was  not  obliged  to  fence 
against  an  adjoining  close,  unless,  by  force  of  prescription^  but 
he  was  at  his  peril,  to  keep  his  cattle  on  his  own  close:  Busi  t. 
Law,  6  Mass.  90;  LUOe  y.  Lathrop,  6  Greenl.  866. 
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The  rights  of  the  parties  ar^  to  be  determined  by  the  proTis 
iocs  of  tiie  revised  statutes,  chapter  30,  section  6.  This  section 
provides  a  remedy  for  the  injury  done  to  the  owner  of  the  close, 
by  an  action  of  trespass  or  by  distraining  the  beasts,  '*  provided 
that  if  the  beasts  shall  have  been  lawfully  on  the  adjoining 
laods,  and  shall  have  escaped  therefrom,  in  consequence  of  the 
neglect  of  the  person,  who  had  suffered  the  damage,  to  maintain 
his  part  of  the  partition  fence,  the  owner  of  the  beasts  shall  not 
be  liable  for  such  damage. '' 

The  law  now  in  force,  is  different  from  that  of  1821,  chapter 
128,  section  6,  and  1834,  chapter  669,  section  8. 

To  sustain  the  defense  of  this  action,  it  must  appear  that  the 
iiattle  were  lawfully  on  the  adjoining  lands,  that  they  escaped 
through  the  neglect  of  the  plaintiff  to  maintain  his  part  of  the 
partition  fence.  It  is  not  shown  that  the  defendants  had  any 
interest  in  the  close  of  Doyle,  or  any  authority  from  him  to  put 
their  cattle  on  it.  If  the  plaintiff  were  bound  to  fence  against 
Doyle's  cattle,  it  would  not  be  inferred  that  he  was  also  bound 
to  fence  against  those  of  a  stranger.  Cattle  are  lawfully  on  an 
adjoining  close,  when  they  have  a  right  to  be  there,  by  the  con- 
sent of  the  owner  or  of  one  having  an  interest  in  it:  Bust  v. 
Lowy  before  cited,  where  the  subject  is  very  ably  discussed  by 
Parsons,  C.  J. 

The  defendants  had  no  right  to  require  that  their  cattle  should 
remain  on  Doyle's  land.  To  exercise  such  right  they  must  have 
had  a  title  in  the  close,  or-  justified  under  some  one  who  had. 
And  the  same  remark  will  apply  to  the  close  of  Wells.  For  if 
Doyle  were  bound  to  fence  against  the  cattle  of  Wells,  so  that 
he  could  maintain  no  action  against  the  latter,  for  the  escape  of 
his  cattle  onto  Doyle's  close,  that  obligation  would  not  extend 
to  the  cattle  of  others,  having  no  interest  in  the  close.  So  also 
if  Wells  were  required  to  fence  against  cattle  running  in  the 
highway,  and  they  should  break  into  his  inclosture,  although  he 
could  maintain  no  action  for  the  damage  done,  yet  he  could  re- 
move them,  and  guard  against  their  ingress.  The  owner  of  the 
cattle  could  not  claim  to  have  them  remain  upon  the  close,  be- 
cause he  has  no  interest  in  it.  They  are  not  rightfully  or  law- 
folly  on  it,  and  can  not  be  so,  unless  by  authority  of  the  person 
owning  the  close,  who  may  be  deprived  of  redress  for  any  in- 
jury, which  they  have  done,  but  no  rights  accrue  to  their  owner 
against  the  tenant  of  an  adjoining  close. 

The  cattle  of  the  defendants  were  not  then  lawfully  on  the 
land  of  Doyle  or  Wells.    Nor  does  it  appear  that  the  cattle  es- 
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oaped  on  to  the  plaintiff's  land  in  consequence  of  his  neglect  '*  to 
maintain  his  part  of  the  partition  fence."  This  provision  was 
intended  to  apply  to  those  cases  where  there  had  been  a  division 
of  the  fence  between  owners  of  adjoining  lands.  And  until  a 
division  takes  place,  there  can  not  be  said  to  be  any  neglect. 
There  had  been  no  partition  of  the  fence  between  the  plaintiff 
and  Doyle,  nor  between  Doyle  and  Wells.  But  the  plaintiff 
could  only  be  held  liable  for  his  own  neglect,  in  maintaining 
his  portion  of  the  fence  between  his  close  and  that  of  Doyle, 
after  it  had  been  ascertained  by  a  division  between  them.  No 
division  having  been  made,  no  neglect  could  arise. 

This  construction  has  been  put  upon  a  statute  in  Massachu- 
setts, which  is  nearly  in  the  same  words  as  our  statute:  Thayer 
V.  Arnold,  4  Mete.  589;  Sheridan  v.  Bean,  8  Id.  284  [41  Am. 
Dec.  507]. 

The  defendants  have  neither  shown  that  their  cattle  were 
lawfully  on  the  adjoining  lands,  nor  any  neglect  of  the  plaintiff 
to  maintain  his  part  of  the  fence.  Failing  in  either  of  these 
positions,  their  defense  fails  entirely. 

It  is  hardly  necessary  to  add,  that  the  rights  of  the  owners  of 
lands  adjoining  highways  remain  as  they  were  at  common  law, 
unaffected  by  the  statute.  The  case  of  Staclcpole  v.  Healy,  16 
Mass.  83  [8  Am.  Dec.  121],  contains  a  full  and  elaborate  expo- 
sition of  them. 

According  to  the  agreement  of  the  parties,  the  defendants  are 
to  be  defaulted. 


FENCD7a  AGAINST  Cattle:  See  Dickson  v.  Parker,  34  Am.  Deo.  78,  note  80^ 
where  other  cases  are  collected. 

The  principal  case  is  cited  in  SturtevafU  v.  MiUer,  33  Me.  65;  iaWebber 
▼.  Closaon,  35  Id.  28,  and  in  Ktwx  ▼.  Tucker,  48  Id.  375,  to  the  point  that, 
unless  a  division  of  a  partition  fence  has  been  made  between  adjoining  ownen 
of  land,  one  can  maintain  an  action  of  trespass  against  the  other  for  damagt 
done  by  cattle  passing  on  to  his  land;  in  Hartford  v.  Brady,  114  Mass.  468,  to 
the  point  that  the  owner  of  unfenced  land,  bordering  on  a  highway,  can  not 
recover  for  injury  done  by  cattle  that  wander  thereon,  if  reaounable  care  haa 
been  used  in  driving  them;  and  in  McDonneU  v.  PUt^fidd  4s  N,  A.  R,  R, 
Corp.,  115  Id.  56,  to  the  point  that  where  cattle  not  lawfully  on  land  of  oofl 
person  pass  thence  on  to  the  unfenced  land  of  another,  the  latter  may  main* 
lain  ireipass  against  their  owner. 
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Perkins  v.  Eastern  Railboad  Gompant  and  Bos- 
ton AND  Maine  Railroad  Company. 

[29  Madte,  307.] 

To  Sustain  Action  against  Eailroad  Company  for  Killino  Cattli 
the  plaintiff  most  prove  negligence  on  the  part  of  the  company,  and  the 
'  absence  of  contributory  negligence  on  his  part.  ' 

Bahboad  Company  is  kot  Nxolioent  in  not  Fbncino  its  line  where  it 
rnna  through  common,  vacant,  or  uninclosed  lands. 

Railroad  Company  is  not  Responsibue  fob  Injubiss  to  Oattub  unlaw- 
fully upon  uninclosed  lands  adjoining  its  line. 

PiEBMISSION  BY   ToWN    TO  AlLOW  CaTTLB  TO  RUV  AT    LAROI   wfll    DOl  be 

presumed,  but  must  be  proved. 

Oase.    The  opinion  states  the  case. 

LuqTiea,  for  the  plaintiff. 

By  Court,  Howard,  J.  It  appears  hj  the  evidenoe  stated  In 
the  exceptions,  that  the  defendants  had  the  entire  and  ezdnsi'fa 
use  and  management  of  the  Portland,  Saco,  and  Portsmouth 
Railroad,  with  all  its  structures,  cars,  and  engines,  by  their  ser- 

;  yants  and  agents,  when  the  alleged  injury  occurred.    They  were 

liable  therefore,  in  this  form  of  action,  for  all  damages  sustained 
by  any  person,  in  consequence  of  the  neglect  of  their  agents  or 
the  mismanagement  of  their  engines:  R.  S.,  c.  81,  sec.  21;  Yar- 
borough  ei  al.  v.  The  Bank  of  England,  16  East,  6;  MaUhews  v. 
West  Lond.  W,  W.  Co.,  3  Camp.  403;  Gibson  v.  Ingles,  4  Id.  72; 
Smilh  V.  B.  &  8.  Gas  Light  Co.,  1  Ad.  &  El.  526;  Riddle  v.  The 
Prop,  of  Locks  etc.  on  Merrimack  River,  7  Mass.  186  [5  Am.  Dec. 
35] ;  Foster  et  al.  v.  The  Essex  Bank,  17  Id.  502,  503  [9  Am.  Dec. 
168] ;  L(ywell  y.  Bost(m  &  L(yweU  Railroad,  23  Pick.  24  [34  Am.  Dec. 
83];  Harlow  y.  Eumiston,  6  Cow.  189;  Beach  y.  Fulton  Bank,  7 
Id.  485;  Hawkins  y.  The  Dutchess  <&  Orange  Steamboat  Co.,  2 
Wend.  452;  DaJter  y.  Tr(yy  Turnpike  &  Railroad  Co.,  2  Hill,  629; 

V  The  Rector  of  the  Church  of  Ascension  v.  Buckhart,  3  Id.  198; 

Bailey  et  al,  y.  The  Mayor  of  New  York,  Id.  351  [38  Am.  Deo. 
669];  2  Kent's  Com.  284. 

•  It  was  proyed  that  the  plaintiff's  cow  was  killed  upon  this 

railroad,  by  the  engine  of  the  defendants,  about  one  hundred 
rods  westerly  of  the  depot  in  Biddeford;  that  there  was  not  any 
fence  on  the  southern  side  of  said  railroad,  for  about  ten  rods 
easterly  and  three  rods  westerly  of  the  depot;  that  Chestnut 

)  street,  leading  from  the  depot,  southerly  to  Maine  street,  was 

'  the  only  road  leading  from  the  depot  to  Maine  street;  that  there 

was  not  any  fence  across,  or  on  either  side  of  Chestnut  street; 
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and  that  the 'lands  on  either  side  of  this  itreet,  were  *^  common 
and  unindosed,  or  yacant,"  to*  the  extent  at  least,  of  the  defi- 
ciency of  the  fence  upon  the  railroad. 

To  sustain  his  action,  the  plaintiff  must  prove  negligence^ 
willful  or  otherwise,  on  the  part  of  the  defendants,  and  ordinary 
care  on  his  own  part;  or  if  he  did  not  exercise  ordinaxy  care, 
that  this  did  not  contribute  to  the  alleged  injury. 

The  only  evidence  of  negligence  or  misconduct  by  the  defend- 
ants was  the  deficiency  of  the  fence,  before  mentioned.  Evexy 
railroad  corporation  is  required  by  law  to  erect  and  maintain 
sufficient  fences,  on  each  side  of  the  land  taken  by  them  for  a 
railroad,  where  the  same  passes  through  inclosed  or  improved 
lands:  Stats.  1842,  c.  0,  sec.  6.  In  this  case  the  lands  adjoining 
the  railroad,  where  there  was  no  fence,  being  common  or  vacant 
and  uninclosed,  and  there  being  no  evidence  that  they  were  im- 
proved, under  existing  laws,  the  defendants  were  not  bound  to 
fence  against  them,  and  omitting  to  erect  and  maintain  a  fence 
on  that  portion  of  their  road,  can  not  be  imputed  as  negligence. 

But  if  required  to  fence  the  entire  track,  the  defendants  would 
not  bo  responsible  for  killing  the  plaintiff's  cow,  if  she  were 
wrongfully  upon  the  adjoining  close.  The  animal  was  not  law- 
fully at  large  unless  under  permission  from  the  town:  B.  S.,  c. 
30,  sees.  3,  5,  G.  There  was  no  evidence  that  the  town  gave  any 
such  permission,  and  none  could  be  inferred,  as  an  exemption 
from  the  operation  of  the  general  law.  The  burden  was  on  the 
plaintiff  to  prove  the  permit,  or  establish  the  exemption;  and 
as  he  has  failed  to  do  either,  he  can  not  recover  for  the  loss 
which  his  own  want  of  ordinary  care  and  prudence  has  con- 
tributed to  produce:  Little  y.  Laihrop,  5  Greenl.  359;  Kennard 
V.  Burton,  25  Me.  49  [43  Am.  Dec.  249J;  Rust  v.  Low,  G  Mass. 
90;  Lane  v.  Crombie  et  aL,12  Pick.  177;  Ilowland  v.  Vincent,  10 
Mete.  371  [43  Am.  Dec.  442];  Harifield  v.  Roper  et  al,  21  Wend. 
615  [34  Am.  Dec.  273];  Bush  v.  Brainard,  1  Cow.  78  [13  Am. 
Dec.  513];  Brownell  v.  Flagler,  6  Hill,  282;  Eathbun  et  al.  v. 
Payne  et  al.,  19  "Wend.  399;  Chaplin  v.  Hawcs,  3  Carr.  &  P.  554; 
Pluckwell  V.  Wilson,  5  Id.  375;  Williams  v.  Holland,  6  Id.  23. 

Admitting  all  the  testimony  offered  by  the  plaintiff  to  be  true, 
with  all  admissible  inferences,  he  failed  to  make  out  his  case  in 
law  and  fact;  and  there  being  no  other  testimony  offered  at  the 
trial,  a  nonsuit  was  properly  ordered  by  the  district  judge. 

Exceptions  overruled. 

Wells,  J.,  took  no  part  in  the  decision. 
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CoNtBiBUTOBT  Neguobnce,  WHEN  Bar  TO  AcTioN:  See  Irwin  ▼.  SpHgg, 
46  Am.  Dec.  667,  note  671,  where  other  cases  are  collected. 
'   Liability  fob  Injuby  to  CArrLS  TBBSPASsiNa  oir  Railboad  Tracks 
See  Tonawanda  R.  R.  Co,  v.  Mungett  49  Am.  Dec.  239,  note  261,  where  thif 
■abject  is  fully  discussed. 


Motley  v.  Manufaotubebs'  Inbxtbanoe  Gompant. 

[29  ICadib,  887.] 

Where  Lessee  op  Pbofebty  Insxtbes  It  fob  Benetit  of  Third  Person 
who  holds  a  mortgage  thereon,  the  latter  may  maintain  an  action  on  thtt 
policy  in  his  own  name,  and  may  recoyer  the  fall  amoant  of  the  insor- 
ance  if  that  amount  does  not  exceed  the  sum  due  and  Beoozed  by  th« 
mortgage.  The  mortgagee,  by  bringing  the  action,  ratifies  the  contimol 
made  for  his  benefit 

Assumpsit  on  a  policy  of  inBuranoe.    The  opinion  states  tha 


W.  P.  Fessenden,  for  the  defendants. 
IbXf  for  the  plaintiff. 

By  Court,  Howard,  J.  This  is  an  action  of  aasumpsU  on  a 
policy  of  insurance,  not  under  seal.  By  the  statement  of  facts, 
it  appears  that  N.  Byerson  mortgaged  to  the  plaintiff,  September 
24, 1846,  a  tavern  stand,  and  lot  upon  which  the  buildings  and 
property  insured  stood,  to  secure  the  payment  of  three  thousand 
dollars;  that  there  is  still  due  upon  the  mortgage  more  than  the 
amount  of  the  loss  proved  or  claimed;  and  that  the  mortgagor 
leased  the  premises  to  S.  Byerson  and  L.  Stowell,  October  22» 
1846,  jointly,  for  five  years;  the  lessees  stipulating  to  pay  a  fixed 
amount  annually,  and  perform  certain  acts,  and  extend  certain 
privileges  to  the  lessor,  and  the  different  members  of  his  f  amily, 
as  rent;  and,  among  other  things,  stipulating  ''to  keep  the 
premises  fully  insured,"  and  reserving  a  right  to  make  additions 
and  improvements. 

The  mortgagor  and  his  lessees  continued  in  possession  of  the 
premises.     The  former  died  November  22, 1846. 

The  policy,  covering  the  dwelling-house,  furniture,  and  stable, 
was  executed  November  10,  1847,  upon  the  application  of  the 
lessees;  they  being  in  possession,  and  occupying  the  premises, 
and  paying  the  premium.  S.  Byerson  and  Stowell  had  no  other 
interest  in  the  property  than  as  lessees,  and  as  heirs,  with  ser* 
eral  others,  of  N.  Byerson. 

The  policy  describes  the  property,  as  occupied  by  Byerson 
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and  Stowell,  as  a  tavern  stand,  and  contains  the  following 
stipulation,  ''  and  in  case  of  loss  on  the  buildings,  the  same  to 
be  paid  to  Edward  Motley,  mortgagee." 

The  dwelling-house  and  other  property  were  consumed  by  fire 
August  10,  1848,  while  the  lessees  were  occupying,  as  before 
mentioned,  under  their  lease. 

It  was  admitted  that  the  value  of  the  dwelling-house  was  two 
thousand  five  hundred  dollars,  the  amount  for  which  it  Was  in- 
sured; that  the  stable  was  damaged  to  the  amount  of  fifty  dollars; 
and  that  the  real  estate,  after  the  fire,  was  sufficient  security  for 
the  debt. 

The  principal  question  raised  by  the  parties  is,  whether  the 
plaintiff  can  maintain  an  action  upon  the  policy  in  his  own 
name.  No  suggestion  was  made,  that  the  true  interest  of  the 
assured,  and  of  all  parties,  was  not  stated  to  the  company;  or 
that  any  matter  was  concealed,  which  might  influence  the  de- 
fendants in  making  the  contract. 

The  mortgagor  and  mortgagee  have  an  insurable  interest  in 
the  property;  and  every  person  having,  bona  fide,  an  interest  in 
property,  though  without  any  title  to  it,  may  protect  such  inter- 
est by  assurance :  1  Phil,  on  Ins. ,  2d  ed. ,  105-107, 131, 132;  Loch$ 
V.  North  American  Ins.  Co.,  13  Mass.  67;  Higginson  v.  DaU^  Id. 
101;  Bartlelt  et  al.  v.  Waller  et  al.,  Id.  267  [7  Am.  Dec.  143];  Co- 
lumbian Ins.  Co.  V.  Lawrence,  2  Pet.  25;  Tyler  v.  Etna  Ins.  Co., 
12  Wend.  507;  Cromley  v.  Cohen,  3  Barn.  &  Adol.  478;  Oodin  v. 
London  Ass.  Co.,  1  Burr.  495;  Boehm  v.  Bell,  8  T.  R.  154;  Bar- 
clay V.  Cousins,  2  East,  544;  Stirling  v.  Vaughan,  11  Id.  619; 
Robertson  v.  Bamillon,  14  Id.  522. 

The  lessees  in  this  case,  occupying  the  property  under  a  lease 
for  five  years,  to  transact  their  business  as  innholders,  and  un- 
der a  special  covenant  to  keep  the  same  fully  insured,  had  an 
insurable  interest  in  such  property.  But  their  interest  was  sub- 
ordinate to  the  plaintiff's  rights  as  mortgagee;  and  they  appear 
to  have  procured  the  contract  of  assurance  in  good  faith,  for  hie 
benefit,  as  well  as  for  their  own  security. 

It  is  sound  doctrine,  applicable  to  simple  contracts  generally, 
and  the  appropriate  and  well-established  doctrine  of  contracts 
of  insurance,that  if  one  make  a  promise  to  another,  for  the  bene- 
fit of  a  third,  the  latter  can  maintain  an  action  upon  it  in  his  own 
name:  1  Chit.  PL  4,  5;  PigoU  v.  Thompson,  3  Bos.  &  Pul.  149, 
note;  2  Phil,  on  Ins.  593,  595;  Schemerhom  v.  Vanderheyden, 
1  John.  139  [3  Am.  Dec,  304];  Pacific  Ins.  Co.  v.  CaOeU  et  al., 
4  Wend.  75;  FeUon  v.  Dickinson,  10  Mass.  287.    Bringing  this 
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action  is  a  sufficient  ratification,  by  the  plaintiff,  of  the  acts  of 
the  lessees,  in  procuring  the  insurance  for  his  benefit. 

A  mortgagee  is  entitled  to  recover  the  full  amount  of  the  in- 
surance in  case  of  a  loss,  if  such  sum  does  not  exceed  the  amount 
due,  and  secured  by  the  mortgage:  Finney  et  ah.  t.  Fairhaven 
Ins.  Co.,  5  Met.  192  [38  Am.  Dec.  397];  1  Phil,  on  Ins.  286-288; 
Strong  v.  Manuf.  Ins.  Co.,  10  Pick.  40  [20  Am.  Dec.  507];  Etna 
Ins.  Co.  V.  Tyler,  16  Wend.  386  [30  Am.  Dec.  90];  Carpenter  v. 
The  Frov.  Wash.  Ins.  Co.,  16  Pet.  496. 

Upon  these  principles,  the  plaintiff  is  entitled  to  recover,  and 
by  agreement  of  parties,  the  defendants  are  to  be  defaulted. 

Judgment  is  to  be  rendered  for  the  plaintiff,  for  the  amount 
insured  upon  the  dwelling-house,  and  the  damage  to  the  stable^ 
with  interest  from  the  time  when  the  loss  was  payable,  by  the 
terms  of  the  policy. 

Oks  in  whosb  Favob  a  Pbouise  is  Mads,  upon  a  consideration  whioh 
Aovea  from  another,  when  may  maintain  action  thereon:  8ee  Sobbiju  v.  Ayrei, 
47  Am.  Dea  125,  note  129,  where  other  oases  are  collected  and  referred  to. 
In  SonsUby  ▼.  Kedey,  7  Fed.  Hep.  449,  the  principal  case  is  cited  in  support 
of  the  proposition  that  a  party  may  maintain  an  action  against  another  on  a 
promise  made  to  a  third  person,  for  his  benefit. 


Jones  v.  Bobbins  et  al. 

[29  Madix.  851.] 

Ih  Bquitt,  Timb  is  not  Considered  to  be  of  EsfJENcs  of  Contract  for  the 
conveyance  of  real  estate,  unless  the  parties  expressly  agree  that  it  shall 
be  so  regarded,  or  unless  it  follows  from  the  nature  and  purposes  of  the 
contract* 

Timb  of  Payment  is,  in  Equity,  Bboardxd  as  Formal,  in  ordinary  casea 
of  sales  of  real  estate,  and  as  meaning  only  that  the  purchase  shall  be 
completed  within  a  reasonable  time  and  substantially  according  to  the 
contract,  regard  being  had  to  all  the  circumstances. 

I^HXRE  Party  is  too  Sick  to  Attend  to  Business  at  the  time  when  a  pay- 
ment under  a  contract  for  the  sale  of  real  estate  becomes  due,  that  fact 
will  prevent  a  forfeiture  of  his  right  under  the  contract,  on  account  of 
his  failure  to  make  the  payment  at  that  time,  especially  if,  after  his  recov- 
ery, he  seeks  permission  of  the  other  party  to  make  the  payment,  and 
the  latter  shows  by  his  conduct  that  he  intended,  from  the  time  of  tha 
default,  to  insist  upon  the  forfeiture,  and  that  he  would  not  have  ao- 
oepted  any  subsequent  tender. 

Dill  for  specific  performance  of  a  contract  for  the  sale  of  real 
estate.     The  opinion  states  the  case. 

WQlis  and  Fessenden,  for  the  complainant. 
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Bamea  and  McOdbb^  for  the  respondenta. 

Bj  Court,  Sheplet,  C.  J.  By  this  bill  the  specific  perform- 
ance of  a  written  contract  for  the  conyeyance  of  real  estate  i» 
sought.  The  defendants  by  their  bond  made  on  October  28^ 
1845,  engaged  to  conTey  to  the  plaintiff,  certain  premises  therein 
described  upon  condition,  that  he  should  pay  to  them  two  prom- 
issory notes  made  by  him  on  that  day,  and  payable  to  the  de- 
fendants with  interest  annually,  one  payable  in  one  year  and  the 
other  in  two  years  from  that  time.  The  notes  were  for  one  hun- 
dred dollars  each,  and  one  hundred  dollars  had  already  been 
paid  as  part  of  the  purchase  money.  The  condition  of  the  bond 
contained  the  following  clause:  *'  In  case  said  Jones  shall 
neglect  or  refuse  to  pay  the  above-described  notes  according  ta 
their  tenor  or  any  part  thereof,  then  this  bond  shall  be  Toid» 
otherwise  to  remain  in  full  force  and  effect." 

The  plaintiff  did  not  pay  the  first  noteT,  when  it  became  pay- 
able, and  did  not  make  any  tender  or  offer  of  payment  until 
December  17, 1846,  when  he  tendered  an  amount  sufficient  ta 
pay  that  note,  but  not  sufficient  to  pay  it  together  with  the 
interest,  which  had  accrued  on  the  second  note  during  the  first 
year.  When  the  second  note  became  payable,  an  amount  suffi- 
cient to  pay  both  notes  was  tendered. 

The  plaintiff  presents  proof  of  certain  circumstances  in  excuse 
for  the  delay  of  payment;  and  the  question  presented  for  decision 
is,  whether  according  to  the  established  principles  of  equity 
jurisprudence  they  can  be  regarded  as  sufficient. 

It  becomes  necessaiy  in  the  first  place,  to  disincum1)er  the 
case  of  certain  other  matters,  introduced  by  each  party. 

The  plaintiff  alleges  that  he  placed  confidence  in  the  defendant 
Bobbins,  that  being  a  lawyer  he  would  make  the  bond  correctly, 
that  it  did  not  exhibit  the  contract  fairly,  and  that  he  received  it 
without  reading  it. 

These  allegations  are  denied,  and  they  are  wholly  unsupported* 
There  does  not  appear  to  have  been  any  just  cause  for  their  in- 
sertion. 

He  further  alleges,  that  having  taken  possession  of  the  prem- 
ises, he  expended  about  five  hundred  dollars  in  making  improve- 
ments upon  them.  The  parties  have  taken  testimony  to  prove 
and  to  disprove  the  amount  alleged  to  have  been  expended,  all 
of  which  is  of  no  further  importance  than  to  exhibit  the  expendi- 
ture of  some  money  as  an  indication  that  the  plaintiff  intended 
to  complete  the  purchase. 

The  defendants  in  their  answers  allege  that  the  plaintiff  com«> 
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xnitied  trespasses  upon  their  adjoining  lands.  If  he  had,  the 
law  would  afford  them  protection,  and  compensation,  and  his 
right  to  have  a  conveyance  will  not  thereby  be  affected. 

They  further  allege  that  he  unexpectedly  changed  his  busi- 
ness and  occupied  the  premises  for  purposes  for  which  they  had 
not  before  been  occupied.  The  premises  do  not  appear  to  have 
been  sold  subject  to  any  restriction  respecting  their  use,  and 
the  rights  of  the  parties  will  not  be  changed  by  their  applica- 
tion to  a  different  use. 

Courts  of  equity  have  frequently  decreed  the  specific  per- 
formance of  contracts  for  the  conveyance  of  estates,  when  there 
had  been  a  failure  to  comply  with  the  terms  of  the  contract,  in 
point  of  time.  That  is  not  considered  to  be  of  the  essence  of 
the  contract,  unless  the  parties  have  expressly  agreed  that  it 
should  be  so  regarded,  or  unless  it  follows  from  the  nature  of 
and  purposes  of  the  contract.  A  reasonable  regard  is  to  be  had 
to  the  convenience  of  man,  and  to  the  accidents  and  infirmitiea 
incident  to  all  the  transactions  of  business.  The  effect  of  neg- 
lect to  make  punctual  payment  upon  a  contract  for  the  purchase 
of  lands  was  considered  by  this  court  in  the  case  of  Rogers  v. 
Saunders,  16  Me.  92  [33  Am.  Dec.  635],  and  it  has  found  no 
occasion  to  change  the  opinions  then  expressed.  In  the  ordi^ 
nary  cases  of  sales  of  estates,  the  general  object  being  to  make  a. 
sale  for  aii  agreed  sum,  the  time  of  payment  is  regarded  in 
equity  as  formal,  and  as  meaning  only  that  the  purchase  shall 
be  completed  within  a  reasonable  time,  and  substantially  ac- 
cording to  the  contract,  regard  being  had  to  all  the  circum-^ 
stacces.  ^ 

The  party  seeking  relief  from  a  forfeiture  must  show  thai 
circumstances  which  exclude  the  idea  of  willful  neglect  or  of 
gross  carelessness,  have  prevented  a  strict  compliance,  or  that 
it  has  been  occasioned  by  the  fault  of  the  other  party,  or  that  a 
strict  compliance  has  been  waived :  HipwUl  v.  Knight^  1  You.  & 
C.  415;  Brashier  v.  OraU,  6  Wheat.  533;  WeUa  v.  Smith,  2 
Edw.  78;  Dumand  v.  Sharts,  2  Paige,  182. 

The  excuse  presented  by  the  plaintiff  for  his  neglect  to  pay  at 
maturity  the  note  which  first  became  due  is,  that  he  was  at  that 
time  unable  to  attend  to  business  on  account  of  illness. 

The  testimony  shows  that  ne  was  quite  unwell,  occasioned  by 
a  severe  attack  of  influenza,  from  October  23d,  to  the  very  last  of 
the  month  of  November,  1846.  He  was  found  walking  out  on 
A  pleasant  day,  October  29th,  by  a  physician,  who  observed  to 
bim  that  he  looked  very  sick.    He  relied  that  he  was,  and  le* 
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qcested  the  phyBician  to  yisit  him.  that  day.  The  physician 
•tates  that  he  did  so,  and  after  examination  concluded  that  he 
bad  been  sick  some  time,  that  his  symptoms  were  alarming,  that 
he  considered  his  case  a  critical  one,  and  that  he  attended  upon 
him  through  the  month  of  Norember.  The  testimony  of  the 
physician  was  introduced  by  the  defendants.  The  testimony 
would  seem  to  be  sufficient  to  show,  that  he  ought  not  to  be 
subjected  to  a  forfeiture  of  a  right  for  not  attending  to  the 
transaction  of  business  of  no  more  importance  to  others  than 
the  payment  of  a  small  sum  of  money,  a  month  or  two  earlier  or 
later. 

The  bill  states,  that  he  had  made  an  arrangement  with  Sam- 
uel Thompson  before  the  middle  of  October,  to  obtain  the  money 
to  pay  the  note  becoming  due  on  the  twenty-eighth  of  that 
month.    This  is  proved  by  the  testimony  of  Thompson. 

It  further  states,  that  about  the  first  of  December,  and  on  the 
first  occasion  of  his  being  able  to  ride  out,  the  plaintiff  met 
Bobbins  aud  stated  to  him,  that  he  wished  to  take  up  the  note 
which  had  become  due  during  his  illness,  and  would  also  take 
up  the  note  becoming  payable  the  following  year,  and  that 
Bobbins  replied,  that  he  would  see  Mr.  Parshley  and  let  him 
know  about  it.  The  answer  of  Bobbins  admits,  that  he  met 
the  plaintiff  walking  in  the  street  about  that  time,  but  it  denies, 
ithat  the  conversation  is  correctly  stated  in  the  bill;  and  asserts 
^*ihat  the  plaintiff  said  to  him,  "  My  first  note  is  out,  if  you  will 
^«wait  about  three  weeks,  I  will  pay  you  that  and  also  the  other, 
"which  becomes  due  next  year,"  and  that  he  made  no  answer  to 
that  proposal.  The  conversation  as  stated  by  the  plaintiff  is 
not  proved,  and  that  stated  in  the  answer  must  be  regarded  as 
correct.  From  this  silence,  so  noticeable,  and  from  the  con- 
duct and  observations  made  by  the  defendants,  when  the  ten- 
ders were  subsequently  made,  a  fair  inference  arises,  that  the 
defendants  did  not  intend  to  waive  the  strict  performance  for  a 
day  on  account  of  the  plaintiff's  illness,  but  intended  to  insist 
upon  a  forfeiture.  If  this  be  so,  they  can  not  have  been  injured 
by  the  delay  to  tender  until  the  seventeenth  of  December,  for 
if  that  tender  had  been  made  on  the  first  day  of  that  month,  it 
would  not  have  been  accepted.  The  omission  to  tender  the  in- 
terest, which  had  accrued  during  the  first  year  upon  the  note 
last  payable,  rests  upon  the  same  position. 

There  is  no  reason  to  believe  that  the  defendants  would  have 
varied  their  course  in  any  degree,  if  it  had  been  tendered.  If 
ihe  defendants  had  intended  to  overlook  the  omission  to  per- 
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form  during  his  illness,  and  to  insist  upon  an  immediate  per- 
formance on  his  recovery,  and  to  set  up  an  omission  to  do  that 
as  a  cause  of  forfeiture,  fair  dealing  would  seem  to  require  that 
an  answer  should  have  been  given  to  his  proposal,  and  that  he 
should  have  been  informed,  that  any  further  delay  would  be 
considered  as  a  forfeiture  of  his  rights.  The  conclusion  seems 
unavoidable  that  the  defendants  have  not  refused  to  perform  on 
account  of  the  delay,  which  occurred  after  the  plaintiffs  health 
was  so  far  restored  that  he  could  attend  to  business,  or  on  ac- 
count of  the  insufficiency  of  the  amount  tendered.  The  hostile 
feelings,  which  had  existed  between  the  parties  before  the  first 
note  became  payable,  and  the  conduct  and  remarks  made  by  the 
defendants  show,  that  they  intended  to  avail  themselves  of  the 
first  omission  to  perform.  The  forfeiture  was  occasioned  only 
by  that  omission,  not  by  any  subsequent  delay.  Upon  the 
principles  already  stated,  that  omission  having  been  occasioned 
or  accounted  for  by  occurrences  not  within  the  power  of  the 
plaintiff  to  avert,  and  for  the  happening  of  which  he  was  not  in 
fault,  should  not  be  allowed  to  prevent  a  decree  for  specific 
performance.  The  plaintiff  had  failed  to  perform  in  time.  No 
exertion  to  make  immediate  payment  after  his  recovery,  could 
restore  him  to  his  former  position,  without  the  consent  of  the 
defendants  or  the  interposition  of  the  court.  He  appears  to 
have  sought  their  favor  and  to  have  been  met  by  silence.  Sub- 
sequent delay  could  only  be  evidence  of  laches  or  abandonment, 
which  would  prevent  a  court  of  equity  from  preserving  his  rights 
from  forfeiture  by  the  first  omission.  That  he  had  no  intention 
to  forfeit  those  rights  by  laches  or  by  abandonment,  may  be  in- 
ferred from  the  facts  that  he  had  paid  one  third  part  of  the  pur- 
chase money,  that  he  had  expended  money  to  improve  the 
estate,  that  he  had  before  his  illness  made  an  arrangement  to 
obtain  the  money  to  pay,  that  on  his  recovery  he  endeavored  to 
obtain  time  to  perform  and  offered  to  make  compensation  for 
the  delay  in  payment  of  the  first  note  by  paying  the  second  be- 
fore it  was  payable.  The  defendants  have  suffered  no  loss 
which  the  law  does  not  presume  to  be  compensated  by  the  inter- 
est which  accrued.  The  estate  was  not  of  a  character  to  be  sub- 
ject to  unusual  rise  or  fall  in  value. 

A  decree  for  specific  performance  is  to  be  entered,  with  costs. 

HowABD,  J.,  dissented. 

What  Stipulations  Show  that  Time  is  Made  oir  the  Essence  of  thj 
C!oNTRACT. — At  law,  time  is  always  of  the  essence  of  the  contract:  7)/ler  v. 
Toung,  do  Am.  Dec.  116;  Shinn  v.  RoherU,  43  Id.  036;  Parhn  v.  Tkorold^  16 
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Beav.  60, 85.  Bat  in  ordinary  cases,  equity  does  not  so  regard  it:  3  Poxneroy's 
Eq.  Jnr.  454,  sec.  1408;  SUeU  ▼.  Branch,  40  Cal.  3;  Bullock  v.  Adams' Ex*r8, 
SK)  N.  J.  Eq.  367.  Indeed,  the  doctrine  that  time  is  not  of  the  essence  of  the 
contract  in  eqnity  was  at  one  time  carried  so  for  in  England  that  it  waa 
doubted  whether  time  could  be  made  of  the  essence  of  a  contract  even  by  the 
ex]  r(«8  stipulations  of  the  parties.  And  at  least  one  chancellor.  Lord  Thar- 
low ,  k  said  to  have  held  that  it  could  not:  Qregaon  v.  Riddle^  referred  to  by 
Mr.  Romilly  in  arguing  the  case  of  SeUm  v.  Slade,  7  Ves.  268.  That  doctrine 
has,  however,  never  received  any  countenance  by  the  courts  of  this  country, 
and  has  long  since  been  overthrown  in  England:  Seton  v.  Slade,  Id. ;  Hudson 
V.  Bartram,  3  Madd.  440;  Parkin  v.  Th4mM,  16  Beav.  59;  Hipicell  v.  Knight, 
1  You.  &  0.  (Exch.)  401.  In  Seton  v.  Slade,  7  Ves.  270,  Lord  Chancellor 
Eldon  said:  *'I  incline  much  to  think,  notwithstanding  what  was  said  in 
€freg8on  v.  Riddle,  that  time  may  be  made  of  the  essence  of  the  contract." 
Sir  John  Romilly,  M.  R.,  in  Parkin  v.  Thordd,  16  Beav.  65,  said:  "The 
dictum  of  Lord  Thurlow,  that  time  could  not  be  made  of  the  essence  of  the 
contract  in  equity,  has  long  been  exploded."  And  in  Hudaon  v.  Bartram,  3 
Madd.  447,  Sir  John  Leach,  V.  C,  said:  *' Although  it  was  long  doubted 
whether  time  could  be  made  of  the  essence  of  a  contract,  yet  that  point  has 
been  settled  by  Lord  Eldon.  Here,  aa  at  law,  it  may  be  of  the  essence  of  the 
contract." 

That  Time  hay  be  Made  of  the  Essence  of  a  Contract,  by  stipulation 
of  the  parties,  is  now  firmly  established  everywhere:  TiUey  v.  Thomas,  L.  R., 
3  Ch.  App.  Caa.  61;  Hudson  v.  Bartram,  3  Madd.  440;  Benedict  v.  Lynch, 
7  Am.  Dec.  484;  WeOs  v.  SmUh,  31  Id.  274;  Minsouri  River,  Ft.  S.  d:  G,  R. 
R,  Co.  V.  Briekley,  21  Kan.  275;  Kimball  v.  Toohe,  70  111.  553;  Phelps  v. 
Illinois  C.  /?.  R.  Co,,  63  Id.  468;  Slow  v.  Russell,  30  Id.  18;  Steele  x.Biggs^ 
22  Id.  643;  Barnard  v.  Lee,  07  Mass.  02;  Baldwin  v.  Van  Vord,  10  N.  J. 
Eq.  577;  Bullock  v.  Adams*  ExWs,  20  Id.  367;  Reynolds  v.  Burlington  d?  M, 
R,  R.  R.  Co.,  11  Neb.  186;  Lent  v.  Burlington  <fc  M.  R,  R.  R.  Co.,  Id.  201; 
Knott  V.  Stephens,  5  Or.  235;  Snider  v.  Lehnherr,  Id.  385;  Scott  v.  Fields,  7 
Ohio,  424;  Kirby  v.  Harrison,  2  Ohio  St.  326;  Dams  v.  Stevens,  3  Iowa,  158; 
Mason  v.  Payne,  47  Mo.  517;  Tait  v.  New  York  L.  Ins.  Co.,  1  Flipp.  288; 
Jennisons  v.  Leonard,  21  Wall.  303;  Jackson  Y,Ligon,  3  Leigh,  160,  187. 

Stipulation  must  be  Clear.  — But  although  the  parties  may  make  time  of 
the  essence  of  the  contract,  the  stipulation  to  have  that  effect  in  equity  must 
be  clearly  expressed,  and  it  must  appear  that  they  really  intended  that  the 
time  should  be  so  regarded:  Fry  on  Spec.  Perf.  465  (2d  ed.);  Waterman  on 
Spec.  Perf.  638,  sec.  462;  Heame  v.  Tenant,  13  Ves.  287;  KnoU  v.  Stephens,  6 
Or.  235;  Barnard  v.  Lee,  97  Mass.  02,  94.  Gray,  J.,  delivering  the  opinion 
of  the  court  in  the  case  last  cited,  says:  ** Although  the  parties  may  make 
time  of  the  essence  of  their  contract  by  express  stipulations  to  that  effect,  it 
ts  not  sufficient  that  they  should  name  the  time  of  performance  in  the  con- 
tract, and  thus  manifest  their  intention  distinctly  enough  for  the  purposes  of 
«  court  of  law.  Bat  it  must  appear  that  they  really  intended  to  make  such 
time  an  essential  element  of  their  agreement.  *  •  *  The  mere  circum- 
fltance,  therefore,  that  the  instrument  is  in  the  ordinary  fonn  of  a  bond,  con- 
cluding with  the  clause  that  it  shall  be  void  in  case  of  a  breach  of  the  condition, 
otherwise  remain  in  full  force,  does  not  necessarily  make  time  of  the  essence 
t>f  the  contract. "  Citing  the  principal  case.  It  must  be  admitted  that  there 
is  some  difficulty  in  determining,  from  the  decided  cases,  when  time  has  been 
thus  made  of  the  essence  of  the  contract:  See  1  Pomeroy's  £q.  Jur.,  sec.  455, 
quoted  in  the  note  to  Wells  v.  Smith,  31  Am.  Dec.  278.    Of  course  where  the 
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parties  have  expressly  stipulated  that  time  is  to  be  regarded  as  of  the  essence 
of  the  contract,  there  is  no  room  for  doubt.  That  is  a  contract  which  the 
parties  are  competent  to  make,  and  when  they  do  make  it,  it  is  binding  upon 
eourts  of  equity  as  well  as  courts  of  kiw:  Missouri  B,  F,  S.  <£•  O,  R,  R,  Co, 
▼.  BricHey,  21  Kan.  275;  Stow  v.  RusstU,  36  111.  18;  Reynolds  v.  Burlington  A 
M,  R,  R.  R,  Co.,  11  Neb.  186;  HvpwelVv.  Knighi,  1  You.  &  C.  401,  416.  In 
the  last-named  case,  Alderson,  B.,  delivering  the  opinion  of  the  court,  said:  "  I 
do  not  see,  therefore,  why,  if  the  parties  choose  even  arbitrarily,  provided 
both  of  them  intended  so  to  do,  to  stipulate  for  a  particular  thing  to  be  done 
at  a  particular  time,  such  stipulation  is  not  to  be  carried,  literally,  into  effect 
in  a  court  of  equity.  That  is  the  real  contract;  the  parties  had  a  right  to  make 
itb  Why,  then,  should  a  court  of  equity  interfere  to  make  a  new  contract, 
which  the  parties  have  not  made?*'  The  difficult!^  arise  in  cases  where  the 
parties  have  not  thus  expressly  stipulated  that  time  shall  be  essential.  Fry, 
in  his  work  on  Specific  Performance,  page  454,  2d  ed.,  says:  "Time  is  origi 
nally  of  the  essence  of  the  contract  in  the  view  of  a  court  of  equity,  when- 
ever it  appears  to  have  been  part  of  the  real  intention  of  the  parties  that  it 
should  be  so,  and  not  to  have  been  inserted  as  a  merely  formal  part  of  the 
eontract."  Professor  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  section 
1408,  says:  '*Time  may  be  essential.  It  is  so  whenever  the  intention  of  the 
fkarties  is  clear  that  the  perfonnance  of  its  terms  shall  be  accomplished  ex- 
actly at  the  stipulated  day."  And  in  his  note  to  the  same  section  he  adds: 
*'No  particular  form  is  necessary,  but  any  clause  will  have  the  effect,  which 
clearly  provides  that  the  contract  is  to  be  null,  if  the  fulfillment  is  not  within 
the  prescribed  time."  These  views  are  undoubtedly  sustained  by  the  great 
weight  of  authority:  Tilley  v.  Thomas,  L.  R.,  3  Ch.  App.  Cas.  61;  HipwtU 
▼.  Knight  J  1  You.  &  C.  401;  Nokes  v.  Lord  Kilmorey,  I  De  G,  &  Sm.  444; 
ScoU  V.  Itelds,  7  Ohio,  424;  Grey  v.  Tubbs,  43  Cal.  359;  KimbcUl  v.  Tooke,  70 
HI.  653;  Phelps  v.  Illinois  C.  R.  R,  Co.,  63  Id.  468;  Snider  v.  Lehnherr,  5 
Or.  385;  Prince  v.  Orijln,  27  Iowa,  614;  King  v.  Ruckman,  20  N.  J.  Eq.  316; 
Morgan  v.  Bergen,  3  Neb.  209;  Taylor  v.  Longtoorth,  14  Pet.  172;  Benedict 
V.  Lynch,  7  Am.  Dec.  484;  Wells  v.  Smith,  31  Id.  274. 

The  examination  of  the  terms  of  the  contracts  in  which  time  waa  held  to 
be  of  the  essence  of  the  contract,  in  some  of  the  cases  cited  above,  will  throw 
light  upon  the  subject  under  discussion.  In  Tilley  v.  Thomas,  the  contract 
was  for  the  sale  of  a  house,  and  the  stipulation  as  to  time  was,  "posses- 
eion  to  be  given  on  the  fourteenth  January  next."  Lord  Cairns,  L.  J.,  saidi 
**  1  can  have  no  hesitation  in  saying  that  in  my  opinion  it  was  essential,  and 
known  to  both  parties  to  be  essential,  that  the  defendant  should  have,  by 
the  time  stipulated,  possession  of  the  house."  In  the  case  of  HipwtU  v. 
Knight,  the  parties  stipulated  that,  if  the  title  was  not  completed  within  the 
fixed  time,  the  defendant  should  be  released  from  the  contract,  and  that  the 
▼endors  should  receive  the  whole  of  the  rents  of  the  premises  from  the  tenant 
for  whom  the  defendant  became  guaranty,  and  that  the  deposit  money  and 
auction  duty  should  be  returned  by  the  vendors  to  him,  with  interest,  and 
that,  if  required,  he  should  join  them  in  giving  notice  to  quit  to  the  tenant  in 
possession.  Alderson,  B.,  in  deciding  the  case,  referring  to  these  stipulations^ 
aaid:  "  I  own  that  I  can  not  reconcile  these  stipulations  with  any  other  sup- 
position than  that  both  parties  intended  to  fix  a  time  for  completing  the  con- 
tract, which  was  intended  by  them  to  be  literally  complied  with. "  In  Grey  v. 
Tubbs,  the  contract  contained  this  covenaut:  "  In  the  eveut  of  failure  to  com- 
ply with  the  terms  hereof  by  the  party  of  the  second  part  (the  purchaser), 
the  party  of  the  first  part  shall  be  released  from  all  obligations,  in  law  ov 
equity,  to  convey  said  property,  and  said  party  of  the  second  part  shall  for- 
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feit  all  right  thereto.*'  Rhodes,  J.,  in  delivering  the  opinion  of  ^he  conrt» 
referring  to  this  stipulation,  said:  "It would  be  difficult  to  express  with 
greater  clearness  and  certainty  than  the  parties  did  in  tliis  oontract,  that 
time  is  of  the  essence  of  the  contract,  ezo^t  it  were  done  by  the  insertion  of 
those  very  words  in  the  instrument.  Courts  of  equity  have  not  the  power  to 
make  contracts  for  parties,  nor  to  alter  those  which  the  parties  have  deliber- 
ately made;  and  whenever  it  appears  that  the  parties  have  tn/ac<  contracted^ 
that,  if  the  purchaser  make  default  in  the  payments,  as  agreed  upon,  he  shall 
not  be  entitled  to  a  conveyance,  and  shall  lose  the  benefit  of  his  purchase; 
and  when  it  also  appears  that  the  purchaser  is  without  excuse  for  his  delay, 
the  courts  will  not  relieve  him  from  the  consequences  of  his  default."  In 
Kimbcdl  v.  Tooke,  the  contract  contained  the  provision  that  *'  in  oase  of  the 
failure  of  the  vendee  to  make  either  of  the  payments,  or  perform  any  of  the 
covenants  on  his  part,  the  vendors,  at  their  option,  might  declare  a  forfeiture, 
and  retain  all  payments  previously  made,  as  liquidated  damages."  The  court 
held  that  these  stipulations  showed  that  time  was  of  the  essence  of  the  con- 
tract In  Phelpa  v.  Illinois C.  R,  R,  Co.,  the  oontract  provided  that,  in  case 
payments  should  not  be  punctually  made  at  the  times  limited,  it  should 
become  utterly  null  and  void.  This  stipulation  was  held  to  show  that  time 
was  intended  to  be  of  the  essence  of  the  contract.  It  is  true  that  courts  of 
equity  have  sometimes  allowed  the  peculiar  circumstances  surrounding  casea 
in  which  the  form  of  the  stipulations  would  seem  to  indicate  that  the  parties 
to  contracts  intended  that  time  should  be  regarded  as  essential,  to  modify 
somewhat  the  rule  stated  above.  But  it  is  believed  that  the  tendency  of  the 
modem  decisions  ia  rather  to  uphold  than  to  restrict  this  rule.  Chancellor 
Zabriskie,  in  the  case  of  Bullock  v.  Adams*  Executors,  20  N.  J.  £q.  367,  372, 
refening  to  the  doctrine  that  time  is  not  of  the  essence  of  the  contract  in 
equity,  said:  "  This  equitable  doctrine  often  causes  great  injustice  and  posi- 
tive wrong,  and  ought  not  to  be  extended  further  than  established." 

Wheke  Either  Party  to  a  Contractt  has  Failed  to  Perform  his  part 
of  the  agreement,  the  other  party  may,  by  notice,  fix  a  reasonable  time  for 
completing  it,  and  may  call  upon  the  party  in  default  to  perform  within  that 
time.  And  the  time  thus  set  then  becomes  essential,  although  it  was  not  so 
originally:  Pom.  Spec.  Perf.  Cont.  469,  sec.  395;  Waterman  on  Spec.  Perf. 
Cont.  640,  sec.  465;  Fry  on  Spec.  Perf.  471, 2d  ed.;  Walker  v.  Jeffreys,  1  Hare, 
341;  Soutlicomh  v.  Bisfiop  qfEoseter,  6  Id.  213;  Benson  v.  Lamb,  9  Beav.  502; 
Parkin  v.  Thorold,  16  Id.  59;  Nokes  v.  Lord  KUmorey,  1  De  G.  &  Sm.  444; 
Oreen  v.  Levin^  L.  E.,  13  Ch.  Div.  589;  Crawford  v.  Toogood,  Id.  153;  Jack* 
son  V.  Ligon,  3  Leigh,  160;  King  v.  Ruchnanf  20  N.  J.  Eq.  316;  RummingUm 
v.  Kelley,  7  Ohio,  432.  Sir  John  Romilly,  M.  R.,  in  delivering  the  opinion 
in  Parkin  v.  Thorold,  16  Beav.  71>  said:  '*  It  ia,  I  consider,  the  undoubted  law 
of  this  court,  that  although  time  was  not  originally  an  essential  part  of  the 
contract,  still  that  either  party  may,  by  a  proper  notice,  bind  the  other  to 
complete,  within  a  reasonable  time,  to  be  specified  in  such  notice." 

But  the  Time  thus  Fixed  Must  be  Reasonable,  otherwise  the  notice 
will  be  ineflfectual:  Fry  on  Spec.  Perf.  472,  2d  ed. ;  Taylor  v.  Brown,  2  Beav, 
180;  Thompson  v.  Dulles,  5  Rich.  Eq.  370;  Wisuxdl  v.  McOowan,  Hoflf  Ch.  126. 

Parol  Evidence  is  Admissibijb  to  show  that,  at  the  time  of  the  making 
of  the  contract,  time  was  understood  and  considered  to  be  of  the  essence  of 
the  contract:  Kokes  v.  Lord  Kilmorey,  1  De  Q.  &  Sm.  444.  And  a  new  agree- 
ment between  the  parties,  extending  the  time,  is  evidence  that,  at  the  time 
of  making  the  original  contract,  time  was  regarded  as  of  its  essence:  WiswaJH 
Y.  McOotcan,  2  Barb.  270. 
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-       WiNSLOW    V.   NOBTON. 

[^9  Maims.  419.] 

Bi|X8  OF  Lading  abe  Transfkrable  bt  Indobsehekt,  and  when  bo  tnuu* 
ferred  to  a  bonajide  purchaser  for  a  good  consideration,  without  notice  ni 
adTerse  claims,  they  pass  the  legal  title  of  the  property. 

Ko  Laches  can  be  Imputed  to  Ikdobsex  of  Bill  of  Lading,  who  en- 
deavors to  obtain  possession  of  the  property,  aa  soon  as  it  arrives  at  its 
port  of  destination. 

Tboyeb  for  twenty  barrels  of  ale.    The  opinion  states  the  case. 
Goodenow,  for  the  defendant. 
Fox,  for  the  plaintiff. 

By  Court,  Howabd,  J.  The  property,  which  is  the  subject  ot 
contest  in  this  suit,  was  shipped  by  Carroll,  at  New  York,  fox 
Portland,  January  10,  1848,  and  consigned  to  Bobinson,  or  his 
assigns;  and  a  bill  of  lading,  in  the  usual  form,  with  a  draft 
on  Bobinson  for  the  amount,  payable  at  sight,  was  transmitted 
at  the  same  time.  Bobinson  received  the  bill  of  lading,  and  ac- 
cepted the  draft,  and  not  being  prepared  to  pay  it,  indorsed 
and  delivered  the  bill  of  lading  to  the  plaintiff,  upon  the  verbal 
promise  of  his  agent,  N.  Winslow,  to  pay  it.  The  draft  was 
paid  on  that,  or  the  following  day,  by  the  agent,  for  the  plaint- 
iff, from  the  funds  of  the  latter,  and  several  days  before  the  ar- 
rival of  the  vessel,  in  which  the  property  was  shipped. 

The  agent  testified  that  he  made  frequent  inquiries  for  the 
▼essel;  that  he  was  on  the  lookout  for  her,  and  having  heard, 
about  noon,  of  her  arrival,  one  day,  he  called  on  the  master,  fox 
the  property,  and  was  then  informed  that  it  was  attached  by  a 
creditor  of  Bobinson.  The  defendant  was  the  attaching  officer, 
and  defends  this  suit  for  such  creditor. 

Bills  of  lading  are  transferable  by  indorsement,  according  to 
well-settled  principles  of  commercial  law;  and  when  thus  trans- 
ferred by  a  consignee,  whether  buyer  or  factor,  or  the  mere 
agent  for  the  owner,  to  a  bonajide  purchaser,  for  a  good  con- 
sideration, without  notice  of  adverse  claims,  they  pass  the  legal 
title  of  the  property  to  the  indorsee. 

The  indorsement  of  the  bill  of  lading,  by  Bobinson,  appearing 
to  have  been  bonajide,  and  for  a  valuable  consideration,  operated 
as  a  sale  and  transfer  of  the  property,  then  at  sea,  to  the  plaint- 
iff: Abb.  on  Ship.  381,  382;  WaUey  v.  Montgomery,  3  East, 
686;  Cuming  v.  Brown,  9  Id.  606;  Evans  v.  Marlelt,  1  Ld. 
Baym.  271;  Newsom  v.  Thorton,  6  East,  22  (Day's  ed.),  note, 
opinion  of  BuUer,  J.,  in  Idckbarrow  v.  Mason,  before  the  house 
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of  lords;  Conard  t.  AHaniic  Ins.  Co.,  1  Pet.  445;  2  Kent's  Com. 
648,  649;  Gardner  v.  Eowland,  2  Pick.  599;  Peters  v,  BaUistier 
etdl.yS  Id.  495;  Lanfear  v.  Sumner,  17  Mass.  112  [9  Am.  Dec. 
119]. 

Bat  the  agent  of  the  plaintiff,  being  on  the  lookout,  took  pos- 
session of  the  properly,  as  soon  as  its  arriyal  was  known  to  him; 
or  was  prevented  in  effecting  actual  possession,  by  the  interfer- 
ence of  the  defendant.  No  laches  can  be  imputed  to  the  plaint- 
iff, in  this  respect,  by  which  the  sale  to  him  can  be  defeated: 
Jay  V.  Sears,  9  Pick.  4;  Turner  y.  Coolidge,  2  Mete.  350;  Brinley 
ei  oZ.  V.  Spring,  7  Greenl.  241;  D'WoI/y.  Harris,  4  Mason,  516. 

After  the  assignment  of  .the  bill  of  lading,  Bobinson  ceased 
to  have  any  interest  in  the  property,  either  as  consignee  or 
owner.  The  attachment,  therefore,  was  inoperative,  and  the 
defendant  a  mere  stranger. 

Objection  was  made  to  the  competency  of  N.  Winslow,  as  a 
witness  for  the  plaintiff;  but  this  objection  was  fully  obviated 
by  the  plaintiff's  release  at  the  trial:  Greenl.  Ev.,  sec.  416. 

The  nature  and  extent  of  N.  Winslow's  agency  for  the  plaint- 
iff, although  disputed  by  the  defendant,  is  not  now  properly  in 
controversy.  It  is  sufficient  for  the  disposition  of  this  case,  and 
for  these  parties,  that  the  plaintiff  recognized,  ratified,  and 
adopted  his  acts  as  agent,  in  purchasing  the  property,  and  in 
commencing  and  prosecuting  this  suit  to  recover  it. 

Upon  the  law  of  the  case,  and  the  evidence  submitted  to  us, 
the  defendant  must  be  defaulted,  and  the  plaintiff  must  have 
judgment  for  the  value  of  the  property  claimed,  when  con- 
verted, deducting  freight,  with  interest,  since  that  time. 


Indorsement  of  Bill  of  Lading,  Effect  of:  See  note  to  Chandiet  v. 
Sprague,  38  Am.  Dec.  41&-423,  where  this  subject  is  discussed  at  length. 

Consignment  of  Goods  by  Bill  of  Lading  vests  the  property  in  the 
consignee  when  made  in  pnrsoance  of  a  prior  contract  with  the  0(miigiie6^ 
md  not  otherwise:  Bonner  y.  Marsh,  48  Am.  Dec  754. 

Title  to  Goods  Shipped  Passes,  eo  Instanti,  by  the  bill  of  ladings  to 
the  consignee:  Wayland  v.  Mostly,  39  Am.  Dec.  335. 


Baxter  v.  Duben. 

[29  Maivb.  434.] 

Sals  bt  Deliveby  Mebely,  without  Indobsement,  of  Pbobossobt  Non 
on  which  indorsements  have  been  forged,  does  not  render  the  seller  liable 
to  refund  the  money  received  therefor,  where  he  sells  it  as  property,  and 
not  in  payment  of  a  debt,  and  without  knowing  of  the  forgery. 
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One  Deauko  with  Pebson  Whom  He  Knows  to  be  Bboxbb,  may  be 
presumed  to  know  from  the  nature  of  his  bnsiness  that  he  is  acting  as 
agent  for  some  third  person. 

AssuKPsrr  upon  a  supposed  warranty  of  the  genuineness  of 
the  signatures  of  two  indorsers  upon  a  promissory  note.  The 
facts  are  stated  in  the  opinion. 

Ibx,  for  the  plaintiff. 

O.  F,  Skepley,  for  the  defendant. 

By  Oourt,  Shepley,  C.  J.  A  promissory  note  was  made  at 
Oalais  on  June  17, 1847,  by  0.  &  J.  S.  Bedlow,  for  three  hun- 
dred and  sixiy-eight  dollars,  payable  to  J.  P.  Wheeler  or  order, 
in  thirty  days  from  date,  at  the  Suffolk  Bank,  Boston,  and  pur- 
porting to  be  indorsed  by  J.  P.  Wheeler  and  by  William  Deming. 
This  note  the  defendant  handed  to  William  H.  Wood,  a  broker, 
without  indorsing  it,  for  discount  or  sale.  The  broker  sold  the 
note  at  a  discount  to  the  plaintiff.  The  note  was  not  paid.  The 
indorsements  of  the  names  of  Wheeler  and  Deming  were  forged. 
Of  this  fact,  the  plaintiff,  defendant,  and  broker  were  entirely 
ignorant.  The  broker  was  informed  that  the  defendant  was  act- 
ing as  agent  of  the  Bedlows.  There  is  no  proof,  that  the  broker 
informed  the  plaintiff,  that  he  was  acting  for  the  defendant,  or 
that  the  defendant  was  acting  for  the  Bedlows. 

The  plaintiff  may  be  presumed  to  have  known  from  the  nature 
of  the  broker's  business,  that  he  was  acting  as  the  agent  of  some 
person  unknown.  The  broker  is,  therefore,  in  the  position  of 
one  dealing  with  the  plaintiff  as  an  agent,  without  disclosing  hia 
principal. 

When  a  person  deals  with  a  broker,  knowing  him  to  be  acting 
as  the  agent  of  some  person  unknown,  the  rights  of  the  parties 
are  governed  by  the  rule,  which  prevails,  when  a  person  not 
known  to  be  an  agent,  deals  with  another  as  agent,  without  dis- 
closing his  principal:  Thomson  v.  Davenport,  9  Bam.  &  Cress. 
78.  Wood,  the  broker,  in  this  case,  is  therefore  in  the  position, 
as  it  respects  the  plaintiff,  of  an  agent  dealing  with  him  without 
disclosing  his  principal.  The  defendant  is  in  a  like  position, 
dealing  with  the  plaintiff  by  an  agent,  and  yet  dealing  with  him 
as  an  agent,  without  disclosing  his  principal.  It  would  there- 
fore seem  to  be  clear,  that  if  the  plaintiff  can  maintain  an  action 
to  recover  back  the  money,  which  he  paid  for  the  note,  of  the 
defendant,  on  the  ground  alone,  that  he  sold  the  note  without 
disclosing  his  principal,  he  may  upon  the  same  principles,  main- 
tain an  action  for  the  same  purpose  against  the  broker,  because 
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ho  sold  the  note  without  disclodng  his  principal.  For  the 
broker  can  not  be  considered  as  haying  disclosed  his  principal 
by  stating,  that  the  defendant  said  he  would  sell  goods  for  the 
paper,  when  he  says,  that  he  could  not  positively  say,  that  he 
informed  the  plaintiff,  that  he  was  acting  for  the  defendant. 
The  broker  might  have  stated  the  opinions  of  many  persons  re» 
BpecUng  tlie  paper,  without  making  any  disclosure  that  he  was  act- 
ing as  theiiT  agent  or  as  the  agent  of  any  one  of  them.  If  Wood 
be  liable  to  refund  the  money  to  the  plaintiff,  he  will  be  released 
from  that  liability  by  enabling  the  plaintiff,  by  his  testimony,  to 
recover  the  amount  of  the  defendant,  for  a  recovery  against  the 
principal  relieves  the  agent  from  his  liability :  Thomson  v. 
Davenport,  before  cited.  When  a  witness  is  so  situated,  that 
his  testimony  will  relieve  him  from  liability  and  place  him  in 
a  state  of  security,  if  the  party  calling  him  recovers  judgment, 
he  is  regarded  as  interested  in  the  event  of  the  suit,  and  as  in« 
competent:  1  Greenl.  £v.,  sees.  393,  396. 

It  becomes,  therefore,  necessary  to  inquire  whether  Wood,  by 
making  sale  of  the  note,  by  delivery  merely  without  indorse*- 
ment,  and  without  making  as  of  his  own  knowledge  any  repre- 
sentations respecting  it,  and  without  disclosing  his  principal, 
became  liable  to  refund  the  money  which  he  obtained  by  the  sale 
of  it. 

The  determination  of  this  question  will  also  determine  whether 
the  defendant  is  in  like  manner  liable,  unless  he  shall  prove  to 
be  liable  on  account  of  what  he  said  respecting  the  note. 

The  cases  decided  upon  this  point  are  apparently  rather  than 
really  in  conflict,  although  it  may  be  difficult  to  reconcile  all  the 
observations  made  by  different  judges  in  communicating  their 
opinions.  This  apparent  conflict  arises  from  an  omission  to 
notice  a  distinguishing  feature. 

When  an  innocent  holder  of  negotiable  paper  parts  with  it  by 
delivery  without  indorsing  it,  in  payment  of  a  debt  duo,  or  then 
created,  as,  for  example,  in  payment  for  goods  then  purchased, 
or  by  way  of  discount  for  money  then  loaned  by  a  bank,  banker, 
or  individual,  and  the  paper  proves  to  have  been  forged,  the 
debt  or  loan,  not  being  paid  by  it,  may  bo  recovered.  In  such 
case  there  is  a  warranty  implied  by  law,  that  the  i>aper  is  genu- 
ine,  as  there  is,  that  coin  or  bank  notes  used  for  like  purposes 
are  genuine:  Jo7ics  v.  Eyde,  5  Taunt.  488;  Fuller  v.  Smiih,  1 
Carr.  &  P.  197;  Camidge  v.  Allenhy,  G  Barn.  &  Cress.  373,  per 
Littledale,  J.;  Coolidge  v.  Brigliam,  1  Mete.  547. 

When  no  debt  is  due  or  created  at  the  time,  and  the  paper  ia 
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Boldy  as  other  goods  and  effects  are,  the  purchaser  can  not  re- 
coyer  from  the  seller  the  purchase  money.  There  is  in  such 
case  no  implied  warranty  of  the  genuineness  of  the  paper.  The 
law  respecting  the  sale  of  goods  is  applicable.  The  only  im- 
plied warranty  is,  that  the  seller  owns  or  is  lawfully  entitled  to 
dispose  of  the  paper  or  goods:  Bank  of  England  v.  Newman,  1 
Ld.  Kaym.  442;  Fenn  v.  Earrisan,  3  T.  R.  757;  Ih/deU  v.  Clark, 
1  Esp.  447;  Emly  v.  Lye,  16  East,  7;  Ex  parte  ShtUUeworth,  3 
Yes.  368;  Ex  parte  Blackbume,  10  Id.  204;  EUia  v.  WM,  6  Mass. 
821. 

This  distinction  is  recognized  and  stated  to  be  the  law  in 
Chitty  on  Bills,  10th  Am.  ed.,  245,  246. 

The  same  doctrine,  although  not  stated  in  the  text,  is  cited 
with  approbation  as  derived  from  Chitty,  by  Story  on  Promis- 
sory Notes,  in  note  4,  under  section  118. 

The  principal  difficulty  appears  to  have  been  experienced  in 
coming  to  a  conclusion,  whether  the  paper  when  discounted  or 
sold,  was  received  in  payment  of  a  debt  or  loan  due  or  then 
created,  or  taken  by  way  of  purchase  and  sale.  The  use  of  the 
word  '*  discount"  in  two  different  senses,  has  also  contributed  to 
introduce  obscurity.  It  being  used  in  some  of  the  cases,  and 
by  some  judges  to  designate  the  reception  of  paper  in  payment 
of  a  loan,  or  debt,  and  in  other  cases,  and  by  other  judges,  in 
the  sense  in  which  it  appears  to  have  been  used  by  the  broker 
in  this  case,  to  designate  the  reception  of  it  on  a  sale  as  a  piece 
of  property. 

In  ilie  present  case  there  can  be  no  such  difficulty,  for  al- 
though the  broker  speaks  of  the  transaction  as  a  discount  of  the 
note,  there  was  no  proposal  to  obtain  a  loan,  and  the  paper  was 
sold  at  its  estimated  value,  being  much  less  than  the  sum  for 
which  the  note  was  made. 

Wood,  therefore,  not  being  liable  to  refund  the  amount  re- 
ceived for  the  note,  is  a  competent  witness. 

It  results  also  from  the  application  of  the  same  rule  at  law, 
that  the  defendant  is  not  liable  without  proof  of  an  express  war- 
ranty, for  he  had  a  right  to  dispose  of  the  note  as  a  piece  of 
property,  deriving  his  authoriiy  from  the  makers,  who  were 
liable  to  pay  it. 

The  only  remark,'which  according  to  the  proof  the  defendant 
made  respecting  it,  was,  that  "he  would  sell  goods  for  the 
paper."  This  can  not  be  regarded  as  a  warranty  that  the  signa* 
tures  were  genuine  or  that  the  makers  or  indorsers  were  respon- 
sible.   It  was  the  expression  of  confidence  or  of  an  opinion  hy 
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way  of  recommendation^  that  the  paper  was  good,  and  that  it 
would  be  paid.  The  expression  of  such  confidence  renders  the 
person  liable  only,  when  fraudulently  made  with  a  knowledge, 
which  would  prevent  its  being  truly  made.  It  is  evident  also, 
that  it  was  not  regarded  as  a  warranty  or  relied  upon  by  the 
plaintiff  as  such,  for  according  to  the  testimony  of  Wood»  he 
knew  that  the  credit  of  the  indorsers  was  undoubted. 
I'laintiff  nonsuit. 

HowABD,  J.,  took  no  part  in  this  decision. 

Seller  of  Forged  Note,  Liabilitt  of. — It  is  now  firmly  establidied 
that  the  seller  of  a  promissory  note,  by  the  act  of  selling  it,  impliedly  war- 
rants the  genuineness  of  the  signatures  of  the  prior  parties  thereto,  and  if 
any  of  the  signatures  turn  out  to  be  forged,  he  is  liable  to  the  vendee  for  the 
amount  that  he  received  from  him  for  it,  on  the  ground  of  failure  of  consid- 
eration: 1  Dan.  Ne^^  Inst.,  sec.  731;  Story's  Prom.  Notes,  sec.  118;  2  Pars. 
Notes  and  Bills,  37;  Oumey  v.  Womerdey,  4  El.  &  Bl.  133;  fferrick  v.  WhU- 
ney,  15  Johns.  240;  Sfiaver  v.  Ehle,  Id  Id.  201 ;  Murray  v.  Judah,  6  Cow. 
484;  WhUwy  v.  National  Bank  of  Potsdam,  45  N.  Y.  303;  Bell  v.  Dagg,  60 
Id.  528;  Swanzey  v.  Parker,  50  Pa.  St.  441;  Coolidge  v.  Brtgliam,  1  Mei^ 
547;  Merriam  v.  Wolcott,  3  Allen,  260;  Mellechje.  v.  Boston  Iron  Co.,  5  Gush. 
171;  WoHhington  v.  CowUs,  112  Mass.  30;  Lyons  v.  Miller,  6  Gratt.  427,  440; 
Terry  v.  Binsell,  26  Conn.  23;  Dumont  v.  Williamson,  18  Ohio  St.  515;  BdH 
T.  Cafferty,  21  Ind.  411;  ThraU  v.  Newell,  19  Vt.  202;  Allen  v.  GUurk,  49  Id. 
390;  Smith  v.  McNair,  19  Kan.  330;  Challiss  v.  McCrum,  22  Id.  157;  Par- 
lange  v.  Faures,  14  La.  Ann.  444;  Bankhead  v.  Oicen,  00  Ala.  457;  Barton  v. 
Trent,  3  Head,  167;  Snyder  v.  Reno,  38  Iowa,  329;  Aldrich  v.  Jackson,  5  EL 
I.  218.  In  the  case  last  cited,  Ames,  C.  J.,  delivering  the  opinion  of  the 
court,  said:  "It  is  too  well  established  at  this  day  to  admit  of  discussion, 
that  the  vendor  of  a  note  or  bill,  by  the  mere  act  of  sale,  impliedly  warrants 
the  genuineness  of  the  previous  parties  to  it;  although  he  does  not  thereby, 
when  he  does  not  indorse  or  otherwise  assure  payment  of  the  same,  warrant 
their  solvency.  If  the  signatures,  or  either  of  them,  be  forged,  what  he  sella 
is  not  what  upon  its  face  it  purports,  and  what  therefore  he  affinns,  and  thu 
warrants  it  to  be;  and  he  is  liable  to  the  vendee  for  what  he  has  received 
from  him  for  it,  on  the  ground  of  failure  of  consideration."  The  only  cases, 
besides  the  principal  case,  in  which  a  contrary  doctrine  has  been  held  are 
Ellis  V.  wad,  6  Mass.  321,  and  Fisher  v.  Rieman,  12  Md.  497.  But  ElUs  v. 
WUd  has  been  overruled  in  Massachusetts  by  the  cases  of  Merriam  ▼.  Wol- 
cott,  3  Allen,  260,  and  Melledge  v.  Boston  Iron  Co.,  5  Gush.  171.  The  prin- 
cipal case  is  virtually  overruled  by  the  decision  in  the  case  of  Hussey  v.  8Uh 
ley,  66  Me.  192.  Danforth,  J.,  who  delivered  the  opinion  in  that  case,  at 
page  196,  said:  "Thus  from  the  weight  of  authority  it  would  appear  that 
the  distinction  noticed  in  Ellis  v.  Wild  and  Baxter  v.  Duren  is,  to  say  the 
least,  somewhat  shadowy,  and  that  whether  the  plaintiff  took  the  order  aa 
payment,  or  aa  a  purchaser,  the  defendant  must  be  held  to  aome  reapon- 
aibility  as  to  its  validity;  in  short,  that  he,  as  seller,  warrants  the  order  to 
be  what  it  purports,  a  genuine  order."  The  Maryland  oaae  does  not  seem  to 
have  been  nouced  in  any  subsequent  dedsion  in  that  atate.  Bat  Mr.  Daniel 
•aya  that  thia  distinction  still  "remaiaa  an  iaolated  jadidal  eiTor"  in  Mary* 
land:  1 1/an.  Neg.  Inat,  aec.  731  b. 
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It  seems  difficult  to  comprehend  how  such  a  distinction  could  ever  haT« 
been  considered  sound.  It  is  not  easy  to  see  why  a  person  who  receives  a 
forged  note  in  payment  of  an  antecedent  debt,  which  might  have  turned  out 
a  bad  debt,  should  stand  in  any  better  legal  position,  in  reference  to  the  right 
to  recover  from  the  seller  of  such  forged  note,  than  the  person  who  actually 
pays  good  money  for  it.  It  would  seem  to  be  much  more  reasonable  to  hold 
that  if  any  distinction  should  be  made  in  such  a  case,  it  ought  to  be  in  favor 
of  him  who  actually  paid  his  money  for  what  proved  to  be  a  worthless  piece  of 
paper.  Benjamin,  in  his  work  on  Sales,  section  607»  reaches  the  same  con- 
elusion  as  that  reached  in  the  cases  stated  in  support  of  the  rule  laid  down  at 
the  beginning  of  this  note,  but  by  a  different  course  of  reasoning.  He  says: 
"  Under  this  head  may  also  properly  be  included  the  class  of  cases  in  which 
it  has  been  held  that  the  vendor  who  seUs  bills  of  exchange,  notes,  shares, 
certificates,  and  other  securities,  is  bound,  not  by  the  collateral  contract  of 
warranty,  but  by  the  principal  contract  itself,  to  deliyer  as  a  condition  pre- 
cedent that  which  is  genuine,  not  that  which  is  false,  counterfeit,  or  not 
marketable  by  the  name  or  denomination  used  in  describing  it. 

TuE  PRINCIPAL  CASE  IS  CITED  In  Tvoub  V.  MUHken,  57  Me.  68,  to  the 
point  that  when  a  person  deals  with  a  factor  knowing  him  to  be  the  agent  of 
some  unknown  person,  the  rights  of  the  parties  are  governed  by  the  rule  which 
prevails  when  a  person  not  known  to  be  an  agent  deals  with  another  as  agent 
without  disclosing  his  principal. 

Money  Paid  on  Foroed  Draft  or  Check:  See  McCaU  v.  Coming,  48 
Am.  Dec.  454,  note  462;  Laborde  v.  ComotidaUd  Associatumt  39  Id.  517,  note 
519,  where  this  subject  is  discussed  at  length. 

Indorskr  of  Forged  Note:  See  State  Bank  v.  Fearing,  28  Am.  Dec.  265; 
Lancaster  v.  Baltzell,  Id.  233. 

Payment  in  Counterfeit  Bills:  See  Bttch  v.  DoyU^  45  Am.  Deo.  17tt» 
note  179,  where  other  cases  are  collected. 


KiNGSBUBY  V.  TaTLOB. 

[99  Hainb,  608.] 

Vendor  of  Personal  Property  is  not  Liable  for  Defects  of  any  kind 
in  the  thing  sold,  unless  there  is  an  express  warranty  or  fraud  in  tha 
seller. 

Where  Vendor  Sells  Winter  Bys  for  Seed  Summer  Bye,  he  is  nol 
liable  to  an  action  of  deceit  nnless  he  knew  it  to  be  winter  rye. 

Exceptions  from  the  district  court.  The  plaintiff  in  his  dec- 
laration alleged  that  he  bargained  with  the  defendant  to  buy  of 
him  summer  lye,  sound  and  fit  for  seed;  that  the  defendant 
sold  to  him  for  summer  rye,  winter  rye  totally  unfit  to  be  sown 
for  the  production  of  a  crop;  and  that  the  plaintiff  thereby  lost 
his  crop.  The  evidence  showed  that  the  plaintiff  examined  the 
xye  at  the  time  of  the  purchase.  There  was  no  evidence  that 
the  defendant  knew  that  the  rye  was  an  article  differing  in  kind 
from  that  for  which  it  was  sold.  The  other  factt*  are  stated  in 
the  opinion. 
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Oilberi^  for  the  plaintiff. 
HvJtbard^  tot  the  defendant. 

By  Court,  TzmnET,  J.  It  has  long  been  regarded  as  settled 
in  England  and  in  this  country,  that  the  vendor  of  personal 
chattels  is  not  liable  for  defects  of  any  kind,  in  the  thing  sold, 
unless  there  is  express  warranty  or  fraud  in  the  seller.  The  case 
of  Chandler  ▼.  Lopus,  Cro.  Jam.  11.,  was  where  a  goldsmith  had 
sold  to  the  plai]utiff  a  stone,  which  he  a£Srmed  to  be  a  bezoar 
stone,  for  two  hundred  pounds,  and  the  stone  was  not  of  that 
kind;  judgment  was  rendered  for  the  defendant,  because  it  was 
not  alleged  in  the  declaration,  that  the  defendant  knew  it  was 
not  a  bezoar  stone,  or  that  he  had  warranted  it  as  such.  This 
case  has  not  been  approved  by  the  court  in  Massachusetts  in  its 
full  extent:  Braclford  ▼.  Mardy,  13  Mass.  143  [7  Am.  Dec.  122]. 
But  upon  the  point  inyolired  in  the  case  now  under  considera- 
tion, its  authority  is  not  questioned. 

In  Dowding  ▼.  Mortimer^  in  a  note  to  Williamson  y.  AUiBon^  2 
East,  450,  which  was  an  action  founded  in  misrepresentation  or 
deceit  (not  on  warranty,  assumpsU^  or  contract),  it  was  declared 
that  the  defendant  sold  to  the  plaintiff  an  article  represented 
sound  and  perfect,  which  he  knew  to  be  unsound  and  imperfect, 
it  was  held,  that  the  scienter  must  be  proved.  **  Where  there  is 
no  wantinty,  the  ecienter,  or  fraud,  is  the  gist  of  the  action:"  2 
Selw.  582,  583;  Stuart  T.WUkins,  1  Doug.  20;  Bowles  y.  Bound, 
5  Ves.  508. 

The  same  decision  is  established  in  New  York:  Seixas  y.  Woods, 
2  Cai.  48  [2  Am.  Dec.  215];  Snell  et  aZ.  v.  Moses  etal.,1  Johns. 
96;  Perry  y.  Aaron,  Id.  129;  Defreeze  v.  Trumper,  Id.  274  [8  Am. 
Dec.  329];  ffolden  y.  Dakin,  4  Id.  421;  Davis  y.  Meeker,  5  Id. 
854. 

The  decisions  in  Massachusetts  have  recognized  also  to  the  full- 
est extent  a  similar  principle.  In  Emerson  et  al.  y .  Brigham  et  oZ. , 
10  Mass.  197  [6  Am.  Dec.  109],  Sewall,  J.,  says:  <<The  rule  has 
alwajs  been,  I  belieye,  that  an  action  of  deceit,  or  an  action  of 
the  case  for  a  deceit  in  a  bargain  or  sale,  is  maintainable  only 
when  the  deception  complained  of  has  been  intentional  on  the 
part  of  the  seller."  The  doctrine  is  affirmed  in  Salem  India 
Rubber  Co.  y.  Adamjs  e^  oZ. ,  23  Pick.  256.  Also  in  SUme  y.  Denny, 
4  Mete.  151,  where  authorities  are  reyiewed,  and  in  other  cases. 

The  manner  of  declaring,  where  the  action  is  founded  in 
deceit,  has  always  been  uniform;  the  gravamen  has  been  the 
deceit,  and  the  gist  of  the  action  the  scienter.    But  when  there 
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iias  been  a  "warranty,  and  a  breacli  of  it  has  been  the  gravamen, 
the  mode  of  declaring  has  iraried.  Mr.  Dane,  in  his  Abridg- 
ment, vol.  2,  p.  555,  says: ''  Before  the  year  1770,  or  thereabouts, 
the  practice  was  to  declare  in  tort,  that  is,  to  state  the  warranty, 
and  the  breach  of  it  as  the  deceit  or  tort,  and  sometimes  to  join 
a  cause  of  action  in  trover,  considering  the  wrong  in  violating 
the  warranty  as  the  gist  of  the  action.  The  warranty  was  stated 
as  the  inducement,  and  the  breach  of  it,  a  deceit  or  wrong,  and 
as  the  ground  of  the  action.  But  as  trover  went  out  of  fashion, 
and  tlie  money  courts  came  more  into  use,  it  was  found  more 
convenient  to  declare  in  assumpsit  on  the  warranty  as  a  prom- 
ise, and  to  consider  the  breach  of  it  as  the  breach  of  any  other 
promise,  and  to  join  in  the  same  declaration  the  money  counts; 
no  doubt  justified  where  there  is  a  real  warranty,  or  a  real 
^i^gagement  or  undertaking  by  the  seller,  the  thing  he  sells  is 
sound,  his  own,  etc.  But  he  expresses  a  doubt  whether  this 
election  to  declare  in  deceit  or  assumpsit,  in  the  same  transac- 
tion, can  be  extended  beyond  an  implied  warranty;  because  if 
there  be  no  warranty  at  all,  but  a  mere  deceit  or  fraud  practiced, 
it  is  clear  that  the  action  must  be  in  tort;  and  on  the  other  hand, 
if  an  express  warranty  is  given  on  the  sale,  and  in  that  mann^ 
the  seller  secures  the  buyer,  and  upon  his  contract  to  answer 
in  damages,  it  is  a  question  whether  the  buyer  is  not  confined 
to  his  contract  and  bound  to  d^plare  and  take  his  remedy  upon 
it,  as  upon  any  other  express  contract  which  he  holds.  In 
Thompson  v.  Ashton,  14  Johns.  316,  "it  was  holden,  that  to  entitle 
one  to  recover  for  a  breach  of  a  warranty,  the  action  must  be 
expressly  founded  upon  the  warranty.  It  is  intimated  in  the 
case  of  Salem  India  Bubber  Co.  v.  Adams  et  aL,  before  cited,  that 
if  the  plaintiffs  had  declared  upon  an  express  covenant  of  war- 
ranty embodied  in  the  contract,  according  to  the  old  forms, 
relying  upon  such  express  warranty,  and  its  falsity,  that  it  would 
bar  an  action  of  assumpsit  upon  the  same  warranty,  because  the 
same  evidence  would  support  both  actions,  and  the  damages 
recovered  in  one  would  be  a  satisfaction  of  those  claimed  in  the 
other. 

From  the  case  relied  upon  by  the  plaintifTs  counsel  of  Jones 
T.  Bright,  5  Bing.  533,  the  court  did  not,  it  would  seem,  regard 
the  old  form  of  pleading  erroneous.  That  was  an  action  sounding 
in  tort,  in  the  nature  of  deceit,  to  recover  damages  sustained  by 
the  plaintiff  in  the  purchase  of  a  quantity  of  sheathing  copper, 
for  a  particular  purpose,  which  was  declared  at  the  time  of  the 
purchase,  manufactured  by  the  defendants  themselves,  who  were 
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the  sellers.  The  article  was  by  no  means  such  as  was  repre- 
sented by  the  defendants.  All  imputation  of  fraud  in  the  ie- 
fendants,  was  disclaimed  by  the  plaintiff,  who  was  allowed  to 
recoyer  on  the  ground  of  an  express  warraniy.  Much  reliance 
was  placed  on  the  ground  that  the  defendants  were  the  manu* 
facturersof  the  article  sold.  Park,  J.,  in  his  remarks,  said,  "I 
entertain  no  opinion  adverse  to  the  character  of  the  defendants, 
because  the  mischief  may  have  happened  by  the  oyersight  of 
those  whom  they  employ;  but  on  the  case  itself,  I  have  no 
doubt,  distinguishing,  as  I  do,  between  the  manufacturer  of  the 
article  and  the  mere  seller." 

In  the  case  at  bar,  under  the  instructions  given  to  the  jury, 
they  must  have  found  that  the  express  warranty  vras  not  proved. 
The  declaration  in  the  wiit  does  not  allege  that  there  was  an 
express  warranty  or  any  representation  equivalent  thereto.  And 
as  the  plaintiff  did  not  prove  or  contend  that  the  defendant  at 
the  time  of  the  sale  of  the  lye,  knew  that  it  was  not  such  as  he 
sold  it  for,  an  essential  ingredient  in  an  action  sounding  in  tori, 
in  the  nature  of  deceit,  is  waning.  Such  being  the  form  of  the 
action  in  this  case,  it  can  not  be  maintained  upon  the  proof  ad* 
duced. 

Exceptions  overruled. 

Whsbb  thebb  13  No  Express  Wasravtt  or  QuALmr,  and  no  fraud,  ia 
the  Bale  of  goods,  no  warranty  is  inSplied  by  law:  See  Mixer  v,  Oolmmf  45 
Am.  Dec.  230,  note  233;  Moaes  ▼.  Mead,  43  Id.  676»  note  680^  where  other 
on  this  subject  are  collected. 


Patterson  v.  Trask. 

[30  HaIHX,  28.] 

Whkbb  Convstancs  of  Half  a  Fabm,  Which  is  Widxb  at  Oke  JSam 
than  at  the  other,  describes  the  half  conveyed  as  separated  from  th% 
other  by  a  line  beginning  at  the  wider  end  and  running  to  the  narrower 
end,  "  holding  its  width  equally  alike  "  from  one  end  to  the  other,  th^ 
part  conveyed  must  be  of  equal  width  throughout,  and  must  be  so  muck 
less  than  one  half  the  width  of  the  £arm,  at  the  wider  end,  as  to  give  a» 
equal  number  of  acres  to  each  party. 

Tbespass  quare  clausum  /regit.  The  question  was  one  oi 
boundary,  and  related  to  the  line  across  the  Trask  farm.  This 
farm  was  bounded  on  one  end  by  the  river,  and  was  a  litUe 
wider  at  that  end  than  at  the  back  end.  The  conveyance  to  the 
plaintiff  gave  him  the  north  half  of  the  farm,  separated  from 
the  other  half  by  a  line  beginning  at  the  river  and  running  to 
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tbe  back  end  of  the  lot,  "  holding  its  width  equally  alike  from 
said  river"  to  said  back  end  of  the  lot,  "said  one  half  to  be 
taken  on  the  northern  part  of  said  farm." 

F.  Alien  and  Foote,  for  the  plaintiff. 

Ingalla,  for  the  defendant. 

Tbe  court  decided  that  the  plaintiff's  part  must  be  of  equal 
width  throughout;  and  that  the  end  of  his  part  at  the  xiTer 
must  be  so  much  less  than  one  half  the  width  of  the  farm  at 
that  end  as  to  give  an  equal  number  of  acres  to  each  party. 
Upon  this  construction,  no  acts  of  trespass  appear  to  have  beea 
commited  on  the  plaintiff's  half. 

Judgment  for  defendant. 


Eastman  v.  Howabd. 

[80  Musz,  68.]  ' 

Ko  Pboiosb  to  Pay  for  Use  and  Occupation  ov  Land  gait  bb  Iiiflix» 

from  mere  occapation  by  tbe  defendant,  wbere  no  permiflrioD  by  th* 

plaintiff,  nor  recognition  of  his  title,  is  shown. 
Tbtimony  or  Plaintiff's  Witness  Drawn  Oirr  on  Cboss-xzaminatios 

may  be  considered  by  the  court  in  ordering  a  nonsuit,  as  well  as  that 

given  on  examination  in  chief. 

Assumpsit  for  use  and  occupation  of  a  house  and  lot.  A  non* 
suit  was  ordered,  and  the  plaintiff  excepted.  The  other  &ots 
appear  from  the  opinion. 

jy.  W.  Paine,  for  the  plaintiff. 

May,  for  the  defendant. 

By  Court,  Wells,  J. ,  orally.  To  maintain  assumpsii,  a  prom- 
ise, express  or  implied,  must  be  proved.  All  that  the  plaintiff 
proves  in  this  case  is,  a  mere  occupation  by  the  defendant.  No 
permission  and  no  recognition  of  plaintiff's  title  are  shown. 
From  such  occupation  alone,  the  law  raises  no  promise. 

The  testimony  all  came  from  the  plaintiff's  witnesses.  All  the 
parts  of  their  statements  are  to  be  considered  as  his  testimony, 
as  well  that  which  is  called  out  on  the  cross-examination, 
that  drawn  out  in  chief. 

The  nonsuit  was  properly  ordered. 


Use  and  Occupation,  Action  for:  See  Ittzgerald  r.  Beebe,  46  Am.  Dea 
285,  note  289,  where  this  subject  is  discussed  at  length.  See  also  Hqfar  v« 
Dtmeni,  Id.  620. 
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FisK  V.  Chandler. 

[80  MautB.  79.] 

Whebb  Lakd  is  Cony£T£D  on  Condition  that  unless  Gbantke  Tax 
certain  notes,  the  deed  shall  be  *'  void  so  far  as  to  make  good  any  non- 
fulfillment of  said  conditiouB,"  a  breach  of  the  condition  will  entitle  the 
grantor  to  obtain  possession  and  hold  the  property  as  a  pledge  or  mort- 
gage, until  the  condition  is  performed. 

Wbtt  of  entiy.     The  opinion  states  the  case. 
May,  for  the  plaintiff. 
Morrell,  for  the  defendant. 

By  Court,  Shepley,  C.  J.  The  demandant,  on  May  16,  1845, 
conveyed  certain  premises  in  mortgage  to  Benjamin  C.  Wing,  to 
secure  the  payment  of  £ve  promissory  notes  of  one  hundred  dol- 
lars each,  one  of  them  payable  yearly.  At  the  same  time  he  con- 
veyed all  his  remaining  interest  therein  to  Lewis  Chase,  who  gave 
him  a  bond  obliging  himself  to  reconvey  upon  certain  conditions. 
^  On  January  20,  1847,  the  demandant,  by  deed  of  that  date, 
conveyed  one  half  of  the  same  premises,  with  certain  reserva- 
tions, to  the  tenant,  upon  certain  conditions  to  be  hereafter  no- 
ticed, and  Lewis  Chase,  by  a  release  made  upon  the  back  of  the 
same  deed,  relinquished  all  his  title  and  interest  in  the  premises 
conveyed  to  the  tenant.  That  deed  contained  a  clause  provid- 
ing, that  the  tenant  should  redeem  the  premises  mortgaged  to 
"Wing  by  paying  the  notes  mentioned  in  the  mortgage,  which 
remained  unpaid,  ''  so  that  neither  the  said  Allen  Fisk,  or  his 
heirs,  executors,  administrators,  or  assigns,  shall  have  any  cost 
or  trouble,  on  account  of  said  notes  or  mortgage."  The  condi- 
tional clause  also  required  the  payment  of  certain  other  notes. 
The  contusion  was  in  the  following  words:  "  Then  the  forego- 
ing deed  is  to  be  and  remain  good  and  valid,  otherwise  it  is  to  be 
null  and  void  so  far  as  to  make  good  any  non-fulfillment  of  the 
above  conditions." 

Four  of  the  notes,  and  the  mortgage  made  to  Wing,  were  by 
him  assigned  to  James  E.  Bachelder,  the  note  first  payable  had 
been  mostly  paid.  The  one,  which  next  became  payable,  was  not 
paid  at  maturity,  and  Bachelder  called  upon  the  demandant  and 
tenant  to  pay  it,  and  agreed  with  them  to  wait  a  fortnight  longer. 
When  that  time  expired  he  agreed  with  the  tenant  to  wait  until 
February  then  next,  if  the  demandant  had  no  objection  to  it. 
After  this  the  demandant  inquired  of  Bachelder,  if  the  tenant 
had  taken  up  the  note,  and  was  informed  that  he  had  not;  and 
^as  informed  of  the  agreement  to  wait  till  February,  to  which 
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he  made  answer,  tbat  if  the  tenant  had  not  paid  it,  he  should. 
He  afterward  in  the  latter  part  of  September  paid  the  note,  and 
subsequently  informed  the  tenant  that  he  had  taken  up  the  note» 
and  showed  it  to  him.  The  tenant  said, ' '  I  suppose  I  can  have  it 
by  paying  it,"  to  which  the  demandant  replied, ''  I  will  negotiate 
about  it."  They  then  separated.  After  this  time,  on  Novem- 
ber 20th,  the  demandant  entered  upon  the  premises  in  presence 
of  a  witness,  stating  that  he  entered  on  the  estate  for  condition 
broken,  and  then  notified  the  tenant  that  he  had  taken  possession. 
There  was  a  small  balance  due  on  the  note  previously  payable, 
which  constituted  a  part  of  the  same  arrangement  and  payment. 

The  release  made  by  Chase  to  the  tenant  operated  merely  to 
extinguish  his  title;  and  if  the  title  of  the  tenant  or  his  right  of 
possession  be  forfeited  by  his  omission  to  perform  the  condition, 
and  'by  the  entry  of  the  demandant  for  condition  broken,  the 
title  or  right  of  possession  will  revest  in  the  demaftdant. 

The  conveyance  to  the  tenant  was  made  upon  a  condition  sub- 
sequent. If  he  did  not  perform  it,  his  title  or  right  of  possession,, 
BO  far  as  the  condition  required,  would  be  avoided  by  the  entry 
made  for  that  purpose.  The  intention  of  the  parties  in  making: 
that  condition,  was  to  secure  the  payment  of  the  notes  named 
in  the  mortgage,  without  cost  or  trouble  to  the  maker.  It  might 
be  in.portant  to  him,  that  the  tenant  should  not  receive  the  in- 
come of  the  estate  and  permit  the  notes^  to  remain  unpaid  and. 
the  accruing  interest  on  them  to  accumulate. 

If  that  part  of  the  condition  be  regarded  as  a  mere  contract  ot 
indemnity,  to  save  the  demandant  harmless  from  those  note9|. 
he  would  be  entitled  to  pay  what  had  become  due  and  been  de- 
manded of  him.  One,  who  has  a  contract  of  indemnity  against 
a  claim  upon  him,  may  after  payment  maintain  an  action  upon  it. 

If  there  were  no  limitation  to  the  annulment  of  the  title  by  an 
omission  to  perform  the  condition,  the  case  would  be  determined 
by  the  application  of  well-settled  principles.  That  limitation 
was  evidently  not  intended  to  destroy  the  e£Eect  of  the  condition 
or  to  prevent  the  demandant  from  obtaining  possession  of  the 
prunises,  as  security  for  indemnification.  The  intention  appears 
to  have  been  to  empower  him  in  such  case  to  hold  the  premises 
as  a  pledge  or  mortgage.  That  intention  may  be  carried  into 
effect  by  the  application  of  the  rules  of  law  and  equity,  which 
this  court  can  administer. 

Judgment  for  demandant. 

Bbkach  of  CoNDinoK  SuBSSQUxin  nr  Dbxd,  Evraor  or:  See  Otom  v.  Obi^ 
ion,  44  Am.  Deo.  742,  and  note  743,  where  this  mibjeot  is  diaePMed  at  length. 
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MoSHEB  V.   BeBBT. 


[ao  ICazrz,  88.] 

VfuEBM  liAXim  Ltxno  between  Known  Boitndabibs  abs  Cohvstxd  at 
the  same  time  by  distances  to  different  grantees  in  severalty,  and  in  dif- 
ferent proportions,  but  covering  the  whole  extent,  witlioat  intermediate 
monuments  dt  other  means  of  ascertaining  the  location,  and  the  diataooea 
do  not  ooirespond  with  those  named  in  the  deeds,  the  grantees  will  hold 
in  proportion  to  their  respective  grants,  whether  there  be  an  ezcesa  or  a 
deficiency  in  the  distance. 

It  is  Competsnt  to  Pbovb  that  Labob  ob  Small  Mbasubb  was  Madb, 
in  making  a  location  of  lands  in  conformity  with  an  estabUahed  nsaga 
existing  at  the  time,  where  boundaries  were  neither  named  nor  fixed  at 
the  time  when  the  conveyance  was  made. 

Wbtt  of  entiy  to  recover  possession  of  a  strip  of  land  about 
Are  rods  in  width,  the  position  of  whioh  is  shown  by  this  plan: 


NorthlliMoriSHnflAlatA  1. 
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8oafhll]Mori5HnI]«latA  1. 

The  hmd  in  dispute  is  the  strip  lying  between  the  heavy  line 
A  B  and  the  dotted  line,  and  extending  from  the  east  to  the 
west  boundary  of  the  check  lot.  The  demandant  read  a  deed 
<lated  December  9, 1808,  from  B.  Goodwin  to  the  grantee  under 
whom  he  claimed,  of  a  parcel  of  land,  part  of  check  lot  number 
5  in  the  fifteen-mile  lot  A  1,  and  bounded  easterly  and  westerly 
by  the  side  lines  of  said  check  lot,  southerly  by  a  line  parallel 
with  the  north  line  of  said  fifteen-mile  lot,  and  distant  there- 
from southerly  one  hundred  and  tweniy-eight  rods,  and 
northerly  by  a  line  parallel  with  said  north  line  of  A,  and  dis- 
tant therefrom  southerly  sixty-two  rods,  containing'  forty-one 
and  one  quarter  acres,  more  or  less.  Kespondent  read  a  deed 
of  the  same  date,  from  the  same  grantor  to  himself,  of  a  parcel 
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of  land  in  the  same  fifteen-mile  lot  A,  bounded  easterly  and 
westerly  by  the  side  lines  of  check  lot  number  5,  and  southerly 
by  a  line  parallel  with  the  north  line  of  said  fifteen-mile  lot,  and 
distant  therefrom  southerly  sixty-two  rods,  and  northerly  by  a 
line  parallel  with  said  north  line  of  said  fifteen-mile  lot,  and 
distant  therefrom  southerly  thirty-two  rods,  containing  eighteen 
and  three  quarters  acres,  more  or  less.  The  surveyor  appointed 
by  the  court  testified  that  he  ran  a  line  from  the  north  line  of 
fifteen-mile  lot  A  1,  and  measured  down  the  sixiy-two  rods,  and 
found  it  four  rods  north  of  the  present  fence.  A  witness  for 
respondent  testified  that  there  were  two  lots  between  the  de- 
mandant's lot  and  the  north  line  of  the  fifteen-mile  lot;  that  he 
measured  across  the  respondent's  lot  and  found  it  to  be  thirty- 
one  rods  wide;  that  the  lot  lying  north  of  the  respondent's  lot 
and  between  it  and  the  north  line  of  the  fifteen-mile  lot  was 
about  three  rods  wider  than  the  limits  named  in  the  deed 
thereof;  and  that  demandant's  lot  was  about  four  rods  wider 
than  the  number  of  rods  mentioned  in  his  deed.  Eespondent's 
proofs  tended  to  show  that  he  had  had  possession  of  the  de- 
manded premises  for  more  than  twenty  years.  The  court 
instructed  the  jury  that  they  might  ascertain  from  the  testimony 
where  the  true  north  line  of  great  lot  A  1  was  established;  and 
that  the  northerly  line  of  the  demandant's  land,  in  the  absence 
of  any  monuments  establishing  it,  would  be  found  parallel  to 
and  distant  from  it  sixiy-two  rods  in  a  southerly  direction,  if 
this  was  not  preirented  by  other  considerations.  That  they 
would  notice  the  time  when  the  measurements  were  made,  and 
from  that  and  the  other  testimony  would  consider  whether 
large  measure  was  made.  That  if  they  should  find  that  the 
southerly  line  of  the  demandant's  land  was  established,  and  that 
there  was  in  fact  a  greater  number  of  rods  between  that  line  and 
the  north  line  of  great  lot  A  1  than  were  named  in  the  conirey- 
ances,  the  overplus  should  be  divided  between  the  three  lots 
lying  between  them,  in  proportion  to  the  width  of  those  lota 
respectively. 

Morrell,  for  the  demandant. 

Faine,  for  the  tenant. 

By  Court,  Howabd,  J.  To  test  the  correctness  of  the  instruc- 
tions, it  is  important  to  consider  the  respective  claims  of  the  par- 
ties, as  stated  in  the  exceptions.  They  owned  adjoining  tracts 
of  land,  and  their  titles  originated  from  the  same  source,  and  at 
the  same  time  (December  18,  1818).    The  case  arose,  and  wat 
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contested,  upon  the  position  of  the  dividing  line  between  these 
lands.  This  would  be  the  north  line  of  the  demandant's,  and 
the  south  line  of  the  tenant's  land.  In  the  deed  from  Gk>odwia 
et  als.  to  those  under  whom  the  demandant  claims,  his  south  and 
north  lines  are  described  as  parallel  with  the  north  line  of  the 
fifteen-mile  lot  A  1.  The  former  as  being  one  hundred  and 
twenty-eight  rods,  and  the  latter  sixty-two  rods  distant  from  it. 
In  the  deed  from  Goodwin  et  als.  to  the  tenant,  of  the  same 
date,  his  south  and  north  lines  are  described  as  parallel  with  the 
same  north  line  of  the  fifteen-mile  lot  A  1,  and  distant  from  it 
sixty-two  rods  and  thirty-two  rods  respectively. 

The  jury  were  instructed,  '*  that  they  might  ascertain  from 
the  testimony,  where  the  true  north  line  of  the  great  lot,  A  1» 
was  established;  and  that  the  northerly  line  of  the  demandant'a 
land,  in  the  absence  of  any  monuments  establishing  it,  would 
be  found  parallel,  and  distant  sixty-two  rods  from  it,  in  a  south* 
erly  direction,  if  this  were  not  prevented  by  other  considerations. 
That  they  would  notice  the  time  when  the  admeasurements  were 
made,  and  from  that,  and  the  other  testimony,  would  consider 
whether  large  measure  was  made.  That  if  they  were  satisfied 
that  the  southerly  line  of  the  demandant's  land  was  established, 
and  that  there  was  in  fact  a  greater  number  of  rods  between 
that  line  and  the  north  line  of  great  lot,  A  1,  than  were  named 
in  the  conveyances,  the  overplus  should  be  divided  between  the 
three  lots  lying  between  them,  in  proportion  to  the  width  of 
those  lots  respectively." 

It  is  a  general  rule,  in  the  absence  of  monuments,  that  the 
distances,  named  in  a  conveyance,  will  govern  in  ascertaining 
the  location  of  the  land.  But  this  rule  is  subject  to  qualifica- 
tions, and  is  not  always  inflexible.  Where  the  lines  were  actually 
run  at  the  time  or  the  conveyance,  though  boundaries  were 
neither  named  nor  fixed,  and  the  parties  soon  afterwards  estab- 
lished monuments,  intending  to  conform  to  the  location;  or 
where  they  immediately  take  possession  and  occupy  with  such 
intention,  openly,  uninterruptedly,  and  exclusively  for  more  thaa 
twenty  years  in  succession,  such  monuments,  or  occupancy, 
would  govern  the  extent  of  the  location,  although  not  coinciding 
with  the  distances  named  in  the  deed.  Under  such  circum- 
stances it  would  be  competent  to  prove  that,  in  the  location, 
large  measure  was  in  fact  actually  made;  or  that  the  location 
was  made  in  conformity  with  an  established  custom  and  usage, 
existing  at  the  time,  of  giving  a  particular  measure,  in  looatinf 
the  territory  under  consideration. 
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So  if  conyeyances  of  land,  between  certain  boundaries,  are 
made  to  grantees  in  severalty,  by  distances,  and  in  different 
proportions,  but  covering  the  whole  extent,  without  inter- 
mediate monuments,  and  without  other  means  of  ascertaining 
the  location,  and  the  distances  do  not  correspond  with  those 
named  in  the  deeds,  they  will  hold  in  proportion  to  their 
respective  grants,  whether  there  be  an  excess  or  deficiency  in 
the  distance:  Davis  v.  Bainsford,  17  Mass.  210;  Makepeace  v. 
Bancroft,  12  Id.  469;  Wyait  v.  Savage,  11  Me.  429;  Loring  v. 
Norton,  8  Id.  Gl;  Enierwn  v.  Tayhr,  9  Id.  42;  Moody  v.  Nichols, 
IG  Id.  25;  Bust  v.  Boston  Mill  Corporation,  6  Pick.  168;  Pro- 
prietors  of  Kennebec  Purchase  v.  Tiffany,  1  Me.  219;  Brown  v. 
Oay,  3  Id.  126;  Clark  v.  Weihey,  19  Wend.  320. 

Those  doctrines  were  embraced  in  the  instructions,  and  the 
presiding  judge  correctly  stated  principles,  leaving  the  applica- 
tion of  the  testimony  to  the  jury.  The  exceptions  do  not 
pui-port  to  state  all  the  evidence  introduced  at  the  trial,  and  we 
can  not  say  that,  in  stating  such  principles,  the  juiy  were 
misled,  on  the  ground  that  the  evidence  did  not  require  or 
admit  of  their  application.  But  as  the  case  bas  been  exhibited 
to  us,  the  verdict  appears  to  have  been  in  accordance  with  the 
proof  and  with  the  merits. 

Exceptions  overruled 

Rules  Governing  whsbk  Dsscriptiok  or  Land  is  Unobrtaik:  See 
note  to  Beaton  v.  Hodges,  30  Am.  Dec.  734,  where  thia  labjeot  Ib 

at  length. 


Bakeb  v.  Vining  ep  al. 

[30  Majxv,  121.] 

PuncHASER  AT  ASSIGNEE'S  Sale  OF  RiGHT  OF  Bakkbuft  in  ft  tiaot  of  kod 
takes  only  the  rights  in  law  and  equity  which  the  Itiankrapt  had  at  the 
time  of  his  bankruptcy. 

Where  One  Purchases  an  Estate  with  his  own  Money,  and  the  deed  ia 
taken  in  the  name  of  another,  a  tmat  resolts  to  the  one  who  pays  the 
money.  The  payment,  in  such  caaee,  may  be  proved  by  parol,  bat  inch 
proof  must  be  fuH  and  convincing. 

Where  Money  of  One  Forms  Only  Part  of  Ck)N8u>XBATi0N  of  Land  pur- 
chased in  the  name  of  another,  the  land  is  charged  with  a  reenlting  tmtl 
pro  tanto,  if  the  proportion  of  the  money  paid  by  each  can  be  dearly 
ascertained;  but  no  resulting  trust  arises  when  the  amoont  belonging  to 
one  and  the  other  is  unknown  or  uncertain. 

PlUBsuMFTioN  OF  RESULTING  Trxtst  icAY  BB  BiBUTTXD  by  parol  evidfliioe. 
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Bill  in  equity.  The  bill  chatged  that  Jonaihan  Yining,  in 
1815,  ptirchased  certain  land  and  paid  therefor,  but  being  at  the 
time  indebted,  he  procured  the  conveyance  to  be  made  to  Will- 
iam Bowler;  that  afterwards,  through  several  mesne  convejanoee, 
the  title  came  to  Joshua  Lord,  who  gave  back  a  writing  agreeing 
to  reconvej  to  said  Jonathan  Yining  on  the  repayment  of  the 
money  he  had  advanced;  that  said  Jonathan  Yining  afterwards 
repaid  Lord  with  his  own  money,  but  for  the  fraudulent  pur- 
pose of  defeating  his  creditors,  procured  the  conveyance  to  be 
made  to  his  son,  Daniel  Yining;  that  said  Jonathan  was,  on  his 
own  application,  adjudged  a  bankrupt,  and  his  assignee,  by 
authority  of  the  court,  sold  at  public  auction,  to  the  plaintiff, 
all  said  Jonathan's  right  in  law  and  equity  to  said  land;  and 
that  the  defendant,  Estabrooks,  subsequently  took  from  said 
Daniel  Yining  a  quitclaim  deed  thereto,  for  the  purpose,  as 
plaintiff  believes,  of  defeating  his  rights  under  the  sale.  Both 
Daniel  Yining  and  Estabrooks  answered,  denying  fraudulent 
intent  on  their  part.  The  substance  of  the  answer  of  Yining  is 
stated  in  the  opinion. 

Vose,  ioi  the  defendants. 

By  Court,  Tei^et,  J.  The  deed  under  which  the  plaintiff 
claims  purports  to  convey  the  right,  which  the  assignee  of 
Jonathan  Yining  had  in  the  premises;  but  the  notice  given  by 
the  assignee  prior  to  the  sale  was,  that  he  should  dispose  of  the 
right  which  the  bankrupt  had  in  the  land  at  the  time  of  his 
bankruptcy.  The  plaintiff  seeks  a  decree  as  a  purchaser  of  the 
right  which  Jonathan  Yining  had  to  the  land  in  controversy  in 
law  and  in  equity.  He  does  not  claim  as  a  creditor  of  Jonathan 
Yining,  and  does  not  state  in  his  bill  that  he  ever  held  that  re- 
lation to  him.  Neither  does  he  bring  the  bill  as  representative 
of  any  creditor  or  creditors  of  the  bankrupt,  by  assignment  or 
otherwise;  but  the  foundation  of  his  alleged  right  to  prevail  in 
the  suit  is,  that  by  the  purchase  he  stands  in  the  place  of  the 
bankrupt  at  the  time  of  his  bankruptcy;  and  the  claim  asserted 
is  in  no  respect  to  be  regarded  as  superior  to  the  right,  which  he 
represents.  Whatever  may  have  been  the  rights  of  Jonathan 
YiDing's  creditors,  or  the  right  of  his  assignee  touching  the  prop- 
erty, as  distinguished  from  the  rights  of  the  debtor,  in  a  con- 
troversy with  Daniel  Yining  or  his  grantee,  they  are  not  in  litiga* 
tion  in  this  suit. 

The  conveyances  to  Stevens  and  Jewett,  and  to  Lord,  are 
treated  by  the  plaintiff  as  bona  fide  on  the  part  of  the  grantees 
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reBpectiyely.  It  is  not  denied,  that  the  quitolaim  deed  of 
Jonathan  Yining,  of  his  interest  in  the  premises,  to  James  Child 
and  others,  on  the  twenty-sixth  of  March,  1831,  in  considera- 
tion, that  he  was  discharged  from  imprisonment  on  executions 
in  faTor  of  the  grantees,  was  also  a  bona  fide  and  valid  transao- 
iion.  After  this  release  Jonathan  Yining  had  no  further  in- 
terest in  the  land.  The  legal  title  was  in  Lord,  and  if  Yining 
had  any  equitable  interest,  it  passed  to  his  creditors  by  that 
deed. 

But  it  is  insisted,  that  after  the  conireyance  made  by  Lord 
to  Daniel  Yining,  on  August  23, 1833,  Jonathan  Yining  had  a 
resulting  trust  in  the  premises,  by  virtue  of  having  paid  to  Lord 
the  full  consideration. 

* 

It  is  a  well- settled  principle,  if  one  purchases  an  estate  with 
his  own  money,  and  the  deed  be  taken  in  the  name  of  another, 
a  trust  results  by  presumption  of  law,  to  the  one  who  pays  the 
money.  "  This  is  a  well-known  and  universally  admitted  rule 
in  equity:"  Boyd  v.  McLean^  1  Johns.  Ch.  686;  Bwck  v.  PiJce^ 
11  Me.  9.  It  is  now  regarded  as  also  settled  by  the  weight  of 
authority,  that  where  a  trust  is  claimed  as  arising  by  operation 
of  law,  in  consequence  of  the  consideration  having  been  paid 
by  the  one  asserting  the  claim,  for  the  conveyance  made  to  the 
alleged  trustee,  this  payment  may  be  proved  by  parol;  that 
such  evidence  is  admissible  not  only  against  the  face  of  the 
deed,  but  in  opposition  to  the  answer  of  the  supposed  trustee, 
denying  the  trust.  This  proposition,  however,  has  been  denied, 
as  being  in  violation  of  the  statute  of  frauds:  Eoberts  on  Statute 
of  Frauds,  99. 

But  the  question  has  been  considered  at  rest  since  the  time  of 
Lord  Hardwicke  generally,  in  chancery  practice,  rather  by  the 
force  of  authority,  which  had  long  prevailed,  than  by  any  rea- 
sonable basis,  on  which  the  doctrine  can  be  supported.  Sir 
Thomas  Clarke  is  reported  to  have  said,  in  Lane  v.  Dighton,  1 
Amb.  409,  that  if  it  was  res  integra,  he  should  have  thought 
parol  evidence  ought  not  to  be  admitted,  yet  he  conceived  him- 
self bound  by  the  determinations  of  Lord  Hardwicke  to  receive 
and  act  upon  such  evidence,  notwithstanding  such  evidence  is 
too  dangerous  in  its  consequences.  The  same  view  was  taken 
by  Sir  William  Grant,  Master  of  the  EoUs,  in  Lench  v.  Lench, 
10  Yes.  511,  and  by  Chancellor  Kent,  in  Boyd  v.  McLean,  1 
Johns.  Ch.  582,  where  he  says,  the  cases  uniformly  show  that 
the  courts  have  been  deeply  impressed  with  the  danger  of  this 
kind  of  proof,  as  tending  to  perjuxy  and  the  insecurity  of  paper 
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title,  and  they  have  required  the  payment  by  the  cestui  que  trust 
to  be  clearly  proved.  This  court  have  manifested  a  regret  that 
long  practice  had  established  the  doctrine,  and  have  felt  the 
necessity  of  requiring  full  and  convincing  proof  of  payment,  as 
the  basis  of  a  resulting  trust,  in  favor  of  the  one  making  it, 
against  the  person  having  the  legal  title:  Buck  v.  Pike,  11  Me 
9.  And  so  cautious  have  courts  been  in  the  reception  of  such 
evidence,  although  the  proofs  have  been  allowed  to  be  read; 
yet  if  there  was  any  secret  in  the  cause  not  understood,  the 
relief  sought  has  been  denied:  Gascoigne  v.  Thuring,  1  Vem. 
366;  Kirk  v.  Webb,  Prec.  in  Ch.  84;  Lench  v.  Lench,  10  Ves.  611. 

A  doubt  was  formerly  suggested,  whether  a  resulting  trust 
could  be  sustained  when  only  a  part  of  the  consideration  was 
paid  by  the  party  claiming  to  be  the  cestui  que  trust.  Lord 
Hardwicke  is  represented  to  have  said,  in  Cross  v.  Norton^  9 
Mod.  233,  that ''  the  resulting  trust  arose  to  the  one  who  paid 
the  whole  consideration,  but  he  never  knew  it  when  the  con- 
sideration moved  from  several  persons;  for  this  would  intro- 
duce all  the  mischiefs  which  the  statute  of  frauds  was  intended 
to  prevent.  Suppose  several  persons  agree  to  purchase  an 
estate  in  the  name  of  one,  and  the  purchase  money  appears  by 
the  deed  to  be  paid  by  him  only,  I  do  not  know  any  case  where 
such  persons  shall  come  into  the  court,  and  say,  they  paid  the 
purchase  money,  but  it  is  expected  there  should  be  a  declara- 
tion of  trust.  But  in  Wray  v.  Steele,  2  Ves.  &  B.  389,  the  vice- 
chancellor  says:  ''Lord  Hardwicke  could  not  have  used  the 
language  ascribed  to  him.  What  is  there  applicable  to  an  ad- 
vance by  a  single  individual  that  is  not  equally  applicable  to  a 
joint  advance,  under  similar  circumstances  ?  "  Chancellor  Kent 
thinks  the  doctrine  in  Cross  v.  Norton  incorrect,  and  says  the 
cases  recognize  the  trust,  when  the  money  of  A.  formed  only  a 
part  of  the  consideration  of  the  land  purchased  in  the  name  of 
B.  The  land  in  such  case  is  to  be  charged  pro  tanto:  Botsford 
▼.  Butt,  2  Johns.  Ch.  405.  Judge  Story  adopts  the  principle 
of  the  later  cases:  Powell  v.  Mm.  and  Br.  Man,  Co,,  3  Mason, 
847. 

But  these  cases  all  show  manifestly,  a  determination  in  courts, 
not  to  enlarge  by  construction  or  analogy,  the  doctrine,  in  allow- 
ing the  introduction  of  parol  evidence,  to  contradict  the  language 
of  the  deed,  and  the  answer  of  the  alleged  trustee,  in  order  to 
raise  a  resulting  trust;  but  to  confine  the  party  presenting  such 
a  claim  rigidly  within  the  limits  which  practice  has  established. 
And  no  case  has  been  found  where  a  resulting  trust  has  been 
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held  to  arise  upon  payments  made  in  conmion,  by  the  one  assert- 
ing his  claim  and  the  grantee  in  the  deed,  wherein  the  grantor 
acknowledges  the  receipt  of  the  consideration  from  him  alone, 
when  the  amount  belonging  to  one  and  the  other  is  uncertain, 
and  unknown  eiren  to  those  who  make  the  payments;  and  no 
satisfactory  evidence  is  offered  exhibiting  the  portion,  which  was 
really  the  property  of  each.  The  trust  springs  from  a  presump- 
tion of  law,  because  the  alleged  cestui  que  trust  has  paid  the 
money.  Such  presumption  must  be  attended  with  no  uncer- 
tainty. The  whole  foundation  is  the  payment,  and  this  must  be 
clearly  established.  The  principle  has  its  origin  in  the  natural 
presumption,  in  the  absence  of  all  rebutting  circtimstances,  that 
he  who  supplies  the  money  means  the  purchase  to  be  for  his 
own  benefit,  rather  than  that  of  another;  and  that  the  convey- 
ance in  the  name  of  the  latter  is  a  matter  of  convenience  and 
arrangement  between  the  parties  for  other  collateral  purposes: 
2  Story's  Eq.,  sec.  1201. 

The  presumption  of  a  resulting  trust  may  be  rebutted  by  parol 
evidence.  If  the  plaintiff  sets  up  an  equiiy  founded  on  parol 
proof,  it  may  be  rebutted,  put  down,  or  discharged  by  parol 
proof.  There  may  be  parol  waiver  of  even  a  written  contract: 
2  Story's  Eq.,  sec.  770  a;  Price  v.  Dyer,  17  Ves.  356;  Botsford 
V.  Burr,  2  Johns.  Ch.  405.  Facts  and  circumstances  which  sat- 
isfactorily contradict  the  presumption,  are  received  as  effectual: 
2  Story's  Eq.,  sec.  1202.  And  the  common  case  of  rebutting  the 
presumption  of  a  trust  is,  when  the  purchase  may  be  fairly 
deemed  to  be  made  for  another,  from  motives  of  love  and  nat- 
ural affection.  The  purchase  by  a  parent  in  the  name  of  the  son, 
would  ordinarily  be  considered  as  intended  for  the  benefit  of  the 
latter,  so  as  to  rebut  the  presumption  of  a  resulting  trust  for  the 
parent.  But  this  last  presumption  may  be  rebutted  by  evidence, 
manifesting  a  clear  intention  that  the  son  shall  take  as  a  trustee: 
Id.  Where  money  is  advanced  as  a  loan  to  the  party  taking  the 
deed,  upon  the  credit  of  the  borrower  alone,  it  can  not  be  pre- 
tended that  any  presumption  of  a  rebutting  trust  would  arise: 
Bcyd  V.  McLean,  1  Johns.  Ch.  582. 

The  answer  of  the  defendant,  Daniel  Vining,  is  full,  that  in 
August,  1831,  he  made  a  contract  with  Lord,  for  the  purchase 
of  the  land,  made  a  payment,  took  a  bond  for  a  deed,  and  made 
other  payments  from  time  to  time,  with  his  own  means,  till  the 
whole  consideration  was  paid,  and  the  conveyance  was  made  to 
him.  This  is  responsive  to  the  bill.  But  the  answer  is  at- 
tempted to  be  overcome  by  the  evidence  introduced  by  the 
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plaintifF.  When  the  answer  and  all  the  evidence  are  considered, 
there  is  much  uncertainty  in  relation  to  the  particulars  of  the 
transaction,  which  took  place  between  the  father  and  the  son. 
It  is  proved  that  Daniel  Yining  was  twentj-one  years  of  age  in 
April,  1831;  that  as  early  as  the  fall  of  1829,  he  went  to  Calais, 
and  labored  there  from  time  to  time  till  he  paid  the  sum  due  to 
Lord,  from  his  own  means  or  those  of  his  father,  or  both,  and 
received  a  conveyance;  that  in  the  summer  of  1831,  Lord  having 
advertised  the  land  for  sale,  and  the  father  having  made  no  pay- 
ment to  him  and  being  insolvent,  the  latter  caused  the  son  to  be 
informed  of  the  condition  of  the  land  and  the  family;  had  en- 
deavored to  obtain  the  money  for  Lord,  but  could  not;  eveiy 
effort  had  failed,  and  that  there  was  an  opportunity  for  the  son 
to  make  a  bargain;  that  it  was  a  time  of  distress  with  him,  and 
the  family  were  exposed  to  be  turned  out  of  doors.  In  pursu- 
ance of  this  request,  the  son  came  with  a  sum  of  money  which 
was  paid  towards  the  farm,  and  in  the  course  of  a  few  months 
after,  another  sum  of  more  than  one  hundred  dollars,  was  ob- 
tained by  the  son  at  Calais,  by  way  of  a  draft  on  Mr.  Barnard, 
and  was  received  by  Lord.  The  father  and  the  son  worked  much 
at  Calais  between  the  time  the  first  payment  was  made  to  Lord, 
and  the  time  when  the  conveyance  was  made  to  the  son,  in 
making  shingles.  The  business  was  carried  on  by  the  aid  of 
their  own  and  the  labor  of  others,  who  were  employed  by  them, 
and  was  apparently  profitable.  They  were  both  active  and  in- 
dustrious men.  The  father  had  a  family  dependent  upon  him 
for  support;  and  such  had  been  this  burden,  that  he  had  never 
been  able  to  rescue  himself  from  insolvency.  The  son  was  un- 
married and  was  legally  bound  to  afford  support  to  no  one  but 
his  parents.  Both  worked  upon  the  farm,  when  not  at  Calais 
for  the  purpose  of  raising  money.  It  appears,  that  the  son  was 
willing  to  make  common  cause  with  his  father  in  supporting  the 
family,  and  freeing  the  farm  from  the  debt  that  lay  upon  it. 
The  entire  money  received  by  Lord  was  the  avails  of  their  eastern 
labor,  unlebS  there  might  have  been  a  small  suin  furnished  by 
the  wife  of  the  father,  which  according  to  the  same  testimony, 
was  more  than  supplied,  after  the  payments  were  made,  from  a 
surplus  remaining.  The  money  received  when  they  were  both 
at  Calais  was  in  a  common  fund,  and  when  needed,  taken  from 
the  common  depositoiy,  to  which  both  had  access  at  pleasure. 
The  son  was  manifestly  willing  to  expend  the  whole  avails  of  his 
labor,  under  the  probable  hope  that  he  should  eventually  secure 
the  farm  to  himself;  the  father  reposed  confidence  in  him,  that 
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he  would  continue  as  ho  had  done,  to  afford  him  and  his  family 
the  assistance  which  he  had  before  manifested  no  reluctance  to 
do,  when  he  was  obliged  in  his  distress  to  call  upon  him. 

There  is  no  evidence  in  the  case,  tending  in  the  least  to  show^ 
that  any  accounts  were  kept  between  the  father  and  the  son^ 
whereby  either  could  ascertain  otherwise  than  by  wild  conjecture, 
what  sum  had  been  acquired  by  one  or  the  other  as  the  net  earn- 
ings, after  deducting  their  expenditures  respectively.  It  would 
not  be  strange,  that  the  father  should  suppose  long  after  the  neces- 
sary fund  was  obtained  and  expended  for  the  desired  purpose, 
that  much  was  the  avails  of  his  own  labor  and  enterprise.  The 
son,  on  the  other  hand,  knowing  that  he  had  labored  hard,  saw 
the  family  made  comfortable,  when  they  had  before  been  threat- 
ened with  expulsion  from  their  residence,  the  farm  freed  from 
incumbrance,  when  for  years  previous,  the  father  had'  not  been 
able  to  stop  even  the  accumulation  of  interest  to  its  whole  ex- 
tent upon  the  principal,  might  well  suppose  that  the  debt  had 
been  aJl  paid,  **  with  his  own  hard  earnings."  Both  might  be 
correct  in  some  measure,  but  both  might  also,  be  partially  in 
error.  However  this  may  be,  when  the  relation  existing  between 
them,  and  all  the  facts  and  circumstances  disclosed  in  the  case 
are  examined,  it  can  not  be  considered,  that  there  can  be  the 
legal  presumption,  that  here  was  a  trust  resulting  to  the  father. 
There  is  nothing  which  can  satisfy  the  mind,  that  what  was 
done  by  the  two,  was  intended  for  the  exclusive  benefit  of  the 
father,  or  that  the  son  was  to  hold  the  relation  of  trustee  to  him 
for  any  part  of  the  land.  If  the  father  really  believed  at  the 
time  he  was  expending  his  labor  in  order  to  raise  the  means  of 
payment,  for  the  land,  it  is  rather  to  be  regarded  as  a  loan  to 
the  son,  to  be  returned  in  the  gratuitous  kind  offices,  which  his 
advancing  age  might  make  necessary,  and  which  he  did  not 
appear  to  doubt,  would  be  cheerfully  rendered. 

All  legal  presumption,  that  it  was  the  expectation  of  Jona- 
than Yining,  that  he  had  a  trust  interest  in  the  farm,  is  effect- 
ually repelled  by  the  uniform  declarations  made  by  him  in  the 
most  solemn  manner,  that  he  had  no  interest  therein.  His  acta 
in  negotiating  a  loan  to  be  secured  by  a  mortgage  upon  the 
land,  as  the  agent  of  Daniel,  speak  emphatically  the  same  lan- 
guage. It  was  not  until  a  difficulty  arose  in  the  Samily  which 
had  not  been  anticipated,  that  his  views  were  changed,  and  he 
sought  to  accomplish  a  purpose,  which  could  not  be  done,  with- 
out his  stamping  his  former  declarations  with  the  character  of 
perjury.     The  most  charitable  construction,  which  can  be  put 
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upon  hifl  conduct  in  reference  to  the  land  is,  that  he  did  not 
Buppose  he  had  anj  equitable  interest  in  it,  at  the  time  of  the 
conveyance  to  his  son,  and  notwithstanding  some  of  the  avaiLi 
of  his  labor  contributed  with  the  earnings  of  the  son  to  accom- 
plish the  purchase  from  Lord,  still  it  was  done  under  such  cir* 
cumstances,  that  the  presumption,  by  operation  of  law»  if  any 
could  be  regarded  as  having  arisen,  is  effectually  rebutted. 
Bill  dismissed  with  costs. 

Wells,  J.,  took  no  part  in  the  decision. 


Where  One  Person  Takes  Conveyance  of  Land  in  hib  Owk  Naki. 
but  the  purchase  inoney  ia  paid  by  another,  a  resulting  trust  arises  in  favor 
of  him  who  paid  the  consideration,  and  such  trust  may  be  established  by 
parol  evidence:  Williama  v.  HoUingsworth^  47  Am.  Dec.  527;  Dew  v.  JtweUp 
45  Id.  371,  note  381,  where  other  cases  are  collected;  Byen  v.  Dandeyt  27 
Ark.  87,  citing  the  principal  case. 

Resulting  Trust  may  be  Established  by  Parol  Evidence:  fFiAiamf 
V.  Hollingaworth,  47  Am.  Dec.  527;  Smitheal  v.  Oray,  34  Id.  664;  Skkard- 
9on  V.  Woodbury,  43  Me.  213;  Sawyer  v.  Sbowhegarif  57  Id.  508,  the  last  two 
citing  the  principal  case.  But  such  evidence  must  be  clear,  decisive,  and 
satisfactory,  otherwise  courts  will  not  disturb  the  legal  title:  Noel  v.  Noel^ 
1  Iowa,  426;  Sunderland  v.  Sunderland,  19  Id.  329;  Burleigh  v.  White,  64 
Me.  27;  Johnson  v.  Quarles,  46  Mo.  426;  Bingo  v.  Biehardsan,  53  Id.  395,  all 
citing  the  principal  case. 

Resulting  Trusts  Arise  by  Implication  ov  Law,  although  no  declar- 
ation of  trust  is  made:  Byers  v.  Danlej/,  27  Ark.  87;  Cory  v.  Whitney,  48 
Me.  531,  both  citing  the  principal  case. 

Resulting  Trust  may  Arise  where  Several  Persons  Furnish  tbi 
Money,  if  the  portions  of  each  can  be  defined  clearly.  But  where  this  is 
uncertain  and  no  satisfactory  evidence  is  offered  showing  the  portion  oi 
each,  no  trust  can  be  established:  Kelley  v.  Jennus,  50  Me.  468;  Dudley  v. 
Batchelder,  53  Id.  408,  both  citing  the  principal  case.  But  where  the  portion 
of  the  purchase  money  furnished  by  the  party  claiming  the  benefit  of  a  trust 
is  not  an  aliquot  part  of  the  whole,  there  is  no  resultiug  trust:  Boblee  v. 
Clarke,  25  Cal.  326;  McGowan  v.  McGovxtn,  14  Gray,  121;  Edwards  v.  Ed- 
wards, 39  Pa.  St.  385,  all  citing  the  principal  case. 

Resulting  Trust  does  not  Arise  ufon  Executory  Contract,  or  where 
there  has  been  no  conveyance  of  the  legal  title:  Oreen  v.  Drumimond,  31  Md. 
82,  citing  the  prlnoipal  case. 

Presumption  of  Trust  Arises  in  favor  of  one  who  pays  the  pnrchaaa 
money  of  land,  when  it  is  conveyed  to  a  stranger,  but  such  a  presumption  is 
rebutted  in  case  the  purchase  can  fairly  be  deemed  to  have  been  made  for 
another  from  motives  of  natural  love  and  affection:  Dkhinson  v.  Davis,  43  N« 
H.  647,  citing  the  principal  case. 

The  principal  case  is  also  cited  in  KiUridge  v.  McLaughlin,  33  Me.  330, 
to  the  point  that  the  legal  and  equitable  interests  of  a  bankrupt,  at  the  tiiM 
of  the  assignment,  pass  to  his  assignee. 
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Notes  v.  Shephebd  et  al. 

[80  Kaimx,  173.] 

PlBsoir  PBOTionKO  HIS  OwN  PROPERTY  FROM  Imioitisnt  Danoeb  from  fin 
or  flood  mnst  nae  ordinary  care  to  preyent  unnecessary  injory  to  the 
property  of  others.  What  is  to  be  considered  as  ordinary  care  under 
sach  oire&JDBtances  must  be  determined  by  a  jury.  But,  however  im- 
minent the  danger  may  be,  a  person  ia  responsible  for  an  injuly  to  the 
property  of  another  caused  by  negligence  on  his  part,  of  a  less  culpable 
character  than  such  gross  carelessness  as  would  reasonably  authorize  an 
inference  that  it  was  done  with  an  evil  intent. 

OoiTBT  DiOLiNBS  TO  SsT  AsiDE  Vesdiot  Bightlt  FoniTD,  though  under  erro- 
neona  inatmctionB,  in  those  cases  only  in  which  it  can  see  that,  under 
coETeot  instmotionB,  a  di£ferent  verdict  could  not  have  been  properly 
found. 

Case.  On  a  hill  about  one  hundred  feet  high,  owned  by  the 
defendant.  Shepherd,  there  was  a  deep  pond  of  water  without 
visible  inlet  or  outlet.  The  plaintiff  had  a  dam  and  mill  on  a 
brook  near  the  foot  of  this  hill.  The  water  of  the  brook  being 
insufficient  to  run  the  mill,  the  plaintiff  asked  and  obtained  per- 
mission to  draw  off  a  portion  of  the  water  from  said  pond,  which 
he  conducted  in  a  small  ditch  or  canal  to  the  brook  above  the 
mill.  The  plaintiff  did  not  secure  this  canal  so  as  to  prevent 
the  water  from  washing  away  the  bottom  and  sides  of  it,  al- 
though he  had  agreed  to  do  so.  The  defendant.  Shepherd,  and 
other  persons  in  the  neighborhood  became  alarmed  at  the  ac- 
tion of  the  water,  and  believing  that  they  could  safely  draw  off 
the  water  from  the  pond  in  a  certain  way,  they  attempted  to  do 
BO.  The  flow  of  water,  however,  soon  became  too  great  to  be 
controlled,  and  in  a  few  hours  the  pond  burst,  and  ihe  inunda- 
tion caused  thereby  swept  away  Shepherd's  buildings,  the  plaint- 
iff's dam  and  mill,  and  the  houses  of  many  other  persons,  who 
barely  escaped  with  their  lives.  This  action  is  brought  to  re- 
cover for  the  loss  of  the  plaintiff 's  dam  and  mill.  The  court 
instructed  the  jury  that  this  action  could  not  be  maintained 
imless  they  were  satisfied  that  the  defendants  had  some  malicious 
or  evil  design  towards  the  plaintiff,  or  were  so  grossly  careless 
in  what  they  did  that  the  jury,  from  such  carelessness,  might 
reasonably  infer  that  they  were  actuated  by  some  evil  intent; 
that  a  mere  mistake  or  misjudgment  in  regard  to  the  best  course 
to  be  pursued  would  not  render  the  defendants  liable,  unless 
the  jury  were  satisfied  that  there  was  a  want  of  good  faith,  or 
reasonable  precaution  in  what  they  did  to  avoid  the  impending 
danger;  and  Shepherd's « property  being  in  such  danger,  the 
other  defendants  might  well  aid  him  in  fairly  endeavoring,  ao* 
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eotding  to  fheir  beet  eldll  and  judgment,  to  prevent  the  inifloliirf 
feared  and  impending. 

may,  for  the  plaintiff. 

Sherburne,  for  the  defendants. 

By  Conrty  Sheflet,  0.  J.  The  roles  of  law  applicable  to 
eases  of  injuiy,  occasioned  by  the  lawful  acts  of  one  person  to 
the  properly  of  another,  appear  to  be  quite  well  established. 

A  person  is  required  so  to  conduct  in  the  exercise  of  his  own 
rights  and  in  the  use  of  his  own  property,  as  not  to  do  injuiy 
by  his  misconduct  or  by  the  want  of  ordinaiy  care  to  the  rights 
or  property  of  another. 

If  the  party,  whose  rights  or  property  has  been  injured,  has 
by  the  want  of  ordinaiy  care  contributed  to  occasion  the  injuxy, 
he  will  not  be  entitled  to  recover  damages  resulting  from  it: 
Bachelder  v.  Heagan,  18  Me.  82;  Kennard  t.  Burton,  25  Id.  89^ 
[48  Am.  Dec.  249];  Barnard  y.  Poor,  21  Pick.  878;  Howland  t. 
Vincent,  10  Met.  371  [48  Am.  Dec.  442];  Clark  t.  Ibot,  8  Johns. 
421;  lAvingHtony.  Adams,  8  Cow.  176;  Gardner  y,  HearU,  1  Denio» 
466;  Cook  v.  Champlain  Dranaportation  Co.,  Id.  91;  Maasey  t» 
Chy^der,  4  Carr.  &  P.  161;  ProcUyr  v.  Harris,  Id.  887. 

Imminent  danger  expected  from  fire  or  flood,  can  not  exouso 
or  exempt  one  from  the  use  of  ordinaiy  care  to  preyent  unneo- 
essaiy  injuiy  to  the  property  of  others.  What  would  under 
such  circumstances  be  ordinaiy  care  must  be  determined  by  a 
jury;  and  it  might  not  be  the  same  care  or  an  equal  degree  of 
caution,  which  would  reasonably  be  expected,  when  there  was 
little  or  no  cause  to  apprehend  immediate  danger.  Howeyer 
imminent  the  danger  may  be,  a  person  must  be  held  responsi- 
ble for  an  injuiy  to  the  property  of  another,  occasioned  by  neg-^ 
ligence  of  a  less  culcapable  character  than  such  gross  careless- 
ness, as  would  reasonably  authorize  an  inference,  that  it  was- 
done  with  an  evil  intent. 

The  first  clause  of  the  instructions  appears  to  haye  required^ 
that  the  juiy  should  so  find,  to  authorize  a  yerdict  for  the^ 
plaintiff. 

The  second  clause  seems  rather  suited  to  guide  the  jurors  in 
their  deliberations  respecting  the  effect  of  an  erroneous  judg- 
ment formed  by  the  defendants,  than  to  call  their  attention 
again  to  the  degree  of  care,  which  the  defendants  were  required 
to  exercise.  It  does  not  appear  to  be  suited  to  destroy  entirely 
the  effect  of  the  former  clause  upon  their  minds,  and  to  leaye 
them  to  conclude,  that  it  was  to  haye  no  influence.    When  it  is- 
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perceived,  that  the  instrnoiions  contained  in  the  former  clause 
were  erroneous,  and  that  they  might  and  probably  did  have  an 
influence  upon  the  minds  of  the  jurors,  the  plaintiff  must  be  con- 
sidered as  aggrieved  by  the  instructions. 

The  counsel  for  the  defendants  insists  that  the  verdict  should 
not  be  set  aside,  because  the  injury  was  occasioned  in  part  at 
least  by  the  misconduct  or  negligence  of  the  plaintiff.  No  such 
question  appears  to  have  been  presented  to  the  consideration  of 
the  jury,  whose  province  it  was  to  decide  ui>on  it. 

He  further  insists  that  the  pond  had  become  a  nuisance,  and 
that  the  defendants  might  lawfully  abate  it.  No  such  question 
appears  to  have  been  presented  to  the  jury.  It  is  not  the  duigr 
of  the  court  to  decide  it. 

He  also  insists,  if  the  instructions  were  erroneous,  that  the 
verdict  was  right,  and  that  it  ought  not  to  be  set  aside.  The 
role  deducible  from  the  cases  cited  to  supi>ort  it  is  only  appli- 
oable  to  cases,  in  which  the  court  is  able  to  perceive,  that  under 
oorrect  instructions  a  different  verdict  could  not  have  been  right- 
fully found.    The  present  case  does  not  come  within  the  rule. 

Yerdict  set  aside  and  new  trial  granted. 

IvjUBiss  OcoAfliovBD  BT  AcoiDSNT:  See  Vineeni  v.  SHnehcur^  29  Am.  Dee. 
14S,  note  149,  where  thie  sabject  is  dlBoaased;  Durham  v.  Jftmriifflw,  18  Id. 
138. 


Hesseutine^  v.  Stockwell. 

[30  Maixs,  987.] 

DooTBm  ov  CoHTusioN  OF  GooDs  IS  Afpuoablx  to  MiUrLDCNi  and  oUMf 

lumber. 
OoamrsiOK  ov  Goods  has  Takxn  Place  wben  there  has  been  ench  an  inters 

mixture  of  goods  owned  by  di£forent  perKms  that  the  property  ol  each 

can  no  longer  be  distinguished. 
Iir  Gabb  of  Confusion  of  Goods,  Common  Law  Assionb  thb  Wholi 

Profxbtt  to  the  innocent  party.    Bat  there  is  no  forf eitore  where  tha 

admiztnre  has  been  made  without  f rand,  nor  even  in  case  of  fondolenl 

intermiztore,  where  the  goods  mixed  are  of  eqnal  yalne;  in  the  latter 

caae,  each  owner  takes  his  proportion  of  the  whotoi 

Iboteb.    The  opinion  states  the  case. 

Kent  and  Cutting  ^  tor  the  plaintiff. 

A.  W.  Painey  for  the  defendant. 

By  Court,  Sheflet,  C.  J.    This  was  an  action  of  troTer, 
brought  to  recover  the  Talue  of  certain  pine  logs. 
The  logs  appear  to  have  composed  a  part  of  a  laiger  lot,  esti- 
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mated  to  contain  moxe  than  six  hundred  thousand  feet,  which 
were  cut  and  hauled  by  Leander  Preble.  The  case  states  that 
there  was  testimony  tending  to  prove  that  Preble  cut  on  his 
own  land  about  six  hundred  thousand  feet  of  pine  lumber,  and 
also  cut  on  the  land  of  the  plaintiff  about  one  hundred  thousand 
feet  of  pine  lumber  of  a  similar  quality,  all  of  which  logs  were 
marked  with  the  same  mark  and  hauled  and  landed  on  the  same 
landing  place. 

With  other  instructions,  the  jury  were  instructed  "  that  it  did 
not  appear  that  any  question  of  confusion  of  property  arose  in 
the  action." 

What  will  constitute  a  confusion  of  goods  has  been  the  sub- 
ject of  much  discussion,  and  it  has  become  a  question  of  much 
interest  to  the  owners  of  lands  upon  which  there  are  timber 
trees,  as  well  as  to  those  persons  interested  in  the  lumbering 
business,  whether  the  doctrine  can  be  applicable  to  the  inter- 
mixture of  logs. 

When  there  has  been  such  an  intermixture  of  goods  owned  by 
different  persons,  that  the  property  of  each  can  no  longer  be  dis- 
tinguished, what  is  denominated  a  confusion  of  goods  has  taken 
place.  And  this  may  take  place  with  respect  to  mill-logs  and 
other  lumber.  But  it  can  do  so  only  upon  proof  that  the  prop- 
erty of  each  can  no  longer  be  distinguished.  That  the  doctrine 
might  be  applicable  to  mill-logs  is  admitted  in  the  case  of 
Loomis  V.  Oreen,  7  Qreenl.  393.  The  case  of  Wingale  v.  Smith, 
'20  Me.  287,  has  been  alluded  to  as  exhibiting  a  different  doc- 
trine; but  the  case  does  not  authorize  such  a  conclusion.  The 
instructions  were,  *'  that  merely  taking  the  mill  logs  and  fiaud- 
lently  mixing  them  with  the  defendant's  logs  would  not  consti- 
tute confusion  of  goods."  These  instructions  were,  and  clearly 
must  have  been  approved;  for  an  additional  element  was  re- 
quired, that  the  mixture  should  have  been  of  such  a  character 
that  the  property  of  each  could  no  longer  be  distinguished. 
The  opinion  merely  refers  with  approbation  to  the  case  of  Ryder 
V.  Hathaway,  21  Pick.  298,  and  says,  *'  the  principles  there  stated 
would  authorize  the  instructions  which  were  given  on  that  point 
in  this  case." 

The  common  law  in  opposition  to  the  civil  law  assigns  the 
whole  property,  without  liability  to  account  for  any  part  of  it, 
to  the  innocent  party,  when  there  has  been  a  confusion  of  goods, 
except  in  certain  cases,  or  conditions  of  property.  Chancellor 
Kent  correctly  observes,  that  the  rule  is  carried  no  farther  than 
necessity  requires:  2  Kent's  Com.  366. 
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There  is,  therefore,  no  forfeiture  of  the  goods  of  one  who  toI- 
nntarilj  and  mthont  fraud  makes  such  an  admixture.  As  when, 
for  example,  he  supposes  all  the  goods  to  be  his  own,  or  when 
he  does  it  by  mistake. 

And  there  is  no  forfeiture  in  case  of  a  fraudulent  intermixture^ 
when  the  goods  intermixed  are  of  equal  value.  This  has  not 
been  sufSciently  noticed,  and  yet  it  is  a  just  rule,  and  is  fully 
sustained  by  authority.  Lord  Eldon,  in  the  case  of  Lupton  y. 
White,  15  Yes.  442,  states  the  law  of  the  old  decided  cases  to  be, 
*'  If  one  man  mixes  his  com  or  flour  with  that  of  another,  and 
they  were  of  equal  value,  the  latter  must  have  the  given  quan- 
tity; but  if  articles  of  a  different  value  are  mixed,  producing  s 
third  value,  the  aggregate  of  the  whole,  and  through  the  fault  of 
the  person  mixing  them,  the  other  party  can  not  tell  what  was  the 
original  value  of  his  property,  he  must  have  the  whole."  This 
doctrine  is  stated  with  approbation  by  Kent:  2  Kent's  Oom* 
865.  It  is  again  stated  in  the  case  of  Eyder  v.  Hathaway.  The 
opinion  says,  **  If  they  were  of  equal  value,  as  com  or  wood  of 
the  same  kind,  the  rule  of  justice  would  be  obvious.  Let  each 
one  take  his  own  given  quantity.  But,  if  they  were  of  unequal 
value,  the  rule  would  be  more  difficult." 

In  the  case  of  WUlard  v.  Bice,  11  Mete.  493  [45  Am.  Dec.  226] » 
the  question  whether  palm-leaf  hats,  which  were  intermixed, 
were  of  equal  value,  does  not  appear  to  have  been,  although  it 
would  seem  that  it  might  have  been  made.  The  case  is  not, 
therefore,  opposed  to  the  doctrine  here  stated.  The  doctrine  is 
noticed  in  the  cases  of  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62;  Bing' 
gold  V.  Binggold,  1  Har.  &  G.  11  [18  Am.  Dec.  250];  Bracken^ 
ridge  v.  Holland,  2  Blackf.  377  [20  Am.  Dec.  123]. 

If  no  logs  were  cut  upon  land  owned  by  the  plaintiff,  no  ques- 
tion could  have  arisen  of  confusion  of  goods.  The  jury  were  re- 
quired by  the  instructions  to  And  only,  that  none  of  those  taken 
by  the  defendant  were  cut  on  the  plaintiff's  land.  They  were 
not  required  to  find  that  no  logs,  composing  the  whole  lot  of  six 
or  seven  hundred  thousand  feet,  were  cut  on  the  plaintiff's  land. 

If  Preble  wrongfully  cut  any  logs  on  land  owned  by  the 
plaintiff,  and  mixed  them  with  logs  cut  on  his  own  land,  so 
that  they  could  not  be  distinguished,  a  question  respecting  con- 
fusion of  goods  might  properly  have  arisen.  The  admixture 
might  have  been  of  such  a  character,  that  the  whole  lot  of  logs, 
including  those  in  the  possession  of  the  defendant,  might  have 
become  the  property  of  the  plaintiffs  Or  it  might  have  been  of 
such  a  character,  the  logs  being  of  equal  value,  that  the  plaintiff 
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would  have  been  entitled  to  recoyer  from  any  one  in  possession 
of  those  logs  or  of  a  part  of  them,  snch  proportion  of  them,  as 
the  logs  cnt  npon  his  land  bore  to  the  whole  number. 

While  the  facts  reported  might  not  necessarily  prove  a  con- 
fusion of  goods,  if  part  of  the  whole  lot  of  logs  were  cut  upon 
land  owned  by  the  plaintiff,  they  might  have  been  sufficient  to 
raise  that  question,  and  to  present  it  for  the  consideration  of 
ihe  jury. 

The  instructions,  therefore,  when  considered  together,  requir- 
ing the  plaintiff  to  satisfy  the  jury,  that  some  of  that  particular 
portion  of  the  whole  lot  of  the  logs,  which  the  defendant  had  in 
lus  possession,  were  cut  upon  land  owned  by  the  plaintiff,  and 
that  no  question  of  confusion  of  property  appeared  to  arise, 
were  too  restrictive.  They  may  have  deprived  the  plaintiff  of 
the  right  to  recover  upon  proof,  that  some  of  the  logs  compos- 
ing the  whole  lot,  had  been  out  upon  his  land  and  so  mixed 
with  logs  out  on  land  owned  by  Preble,  that  they  could  not  be 
distinguished. 

Exceptions  sustained,  verdict  set  aside,  and  new  trial  granted. 


Pabtt  Qun^T  OF  Fbaubulbnt  Contusion  of  GtOODS  looes  all  interest 
therein,  nnleaa  the  goods  intermixed  are  of  equal  valae:  SUphenaon  v.  LitUe^ 
10  Mich.  441;  WetKerbee  ▼.  Oreen,  22  Id.  318,  both  citing  the  principal  case. 
8ee  also  WiUard  v.  J?fce,  45  Am.  Deo.  226,  note  227;  Sims  v.  Oloamer,  48  Id. 
120. 
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rso  MAnn,  810.] 

Wbxbs  Onb,  not  Pates  of  PBomsaoRT  Note,  Indobses  It  in  Uank,  at 

the  time  of  its  inception,  he  is  regarded  as  an  original  promisor. 

Whseb  Indobssment  is  Made  Subsequent  to  Date  of  Note,  and  with- 
out a  prior  indorsement  by  the  payee,  it  is  presumed  to  have  been  made 
for  a  different  consideration,  and  the  indorser  will  be  regarded  as  a 
guarantor;  but  if  made  after  a  prior  indorsement  by  the  payee,  the  psrtj 
will  be  treated  as  a  subsequent  Indorser. 

Inbobsement  Made  without  Date  is  Pbesumed  to  have  been  made  at 
the  inception  of  the  note. 

Assumpsit  on  a  promissory  note.    The  opinion  states  the  case. 

WoMum^  for  the  defendant. 

Cutting  and  Wilson,  for  the  plaintiffs. 

By  Court,  Howabd,  J.     The  plaintiffs,  as  payees,  sued  the  de- 
fendant as  promisor  of  a  note,  upon  the  back  of  which  his  name 
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appears  in  blank.     The  principal  question  presented  by  the 
report  is,  whether  he  can  be  regarded  as  an  original  promisor. 

It  has  been  familiar  law  in  this  state,  before  and  since  the 
iF^paration  from  Slassachusetts,  that  when  a  x>6rson,  as  in  this 
case,  not  the  paj'ee  of  a  promissory  note,  writes  his  name  upon 
the  bac^k  of  it,  at  its  iucoption,  in  blank,  he  is  to  be  regarded 
as  a  surety  and  an  original  promisor;  although  no  case  em- 
bracing the  doctrine,  ia  terms,  appears  in  our  reports. 

While  different  courts,  of  high  character,  sustain,  var}',  or 
deny  this  doctiine,  all  concur,  that  thus  writing  the  name  upon 
the  back  of  the  instrument  constitutes  a  contmct,  which  is  to 
receive  a  reasonable  and  an  available  construction.  We  hold, 
that  there  are  certain  general  rules,  and  principles  to  be  fol- 
lowed in  the  interpretation  of  such  contract  in  the  absence  of 
other  evidence,  which  may  lead  to  satisfactory  results  amid  con- 
flicting decisions. 

The  contract  is  to  be  construed  as  it  was  at  the  time  it  was 
made.  If  made  at  the  inception  of  the  note,  it  is  to  be 
presumed  to  have  been  for  the  same  consideration,  and  a 
part  of  the  original  contract,  expressed  by  the  note.  If  made 
subsequently  to  the  date  of  the  note,  and  without  a  prior  in- 
dorsement by  the  payee,  it  is  to  be  presumed  to  have  been  for  a 
different  consideration,  and  the  party  will  be  I'egarded  as  a 
guarantor;  but  if  made  after  a  prior  indoreement  by  the  payee, 
the  law  presumes  it  to  have  been  done  in  aid  of  the  negotiation 
of  the  note,  and  the  party  will  be  treated  as  a  subsequent  in- 
dorser.  If  made  without  date,  it  will  be  presumed  to  have  been 
made  at  the  inception  of  the  note:  Chit,  on  Bills,  214,  note; 
Stoiy  on  Prom.  Notes,  sees.  59,  472-481,  and  notes;  Hunt  v. 
AdamSy  5  Mass.  358  [4  Am.  Dec.  G8];  Moics  v.  Bird,  11  Id.  436 
JG  Am.  Dec.  179];  Ilaker  v.  Briggs,  8  Pick.  122,  130  [19  Am. 
Dec.  3111;  Union  Bank  v.  Willis,  S  Mete.  504,  510  [41  Am.  Dec. 
J541];  Chafee  v.  Jones,  19  Pick.  2G3;  Austin  v.  Boyd,  24  Id.  6G; 
Emery  y,Vinal,  2G  Me.  305;  Parks  v.  Brinkerhoff  et  ai.,  2  Hill, 
€63;  Pinkerion  v.  Bailey,  8  Wend.  GOO. 

Upon  the  application  of  these  principles,  to  this  case,  the 
•defendant  must  be  ro*4'<'^r(led  ns  an  original  prominsor. 

Payments  were  made  by  tlio  siirriers  to  the  face  of  the  note, 
and  indorsed  upon  it,  b»"'iore  the  revised  statutes  took  efTect,  and 
within  sixyear3  next  p:  ere  Jin  j^  the  commencement  of  this  action. 
This  ])laced  the  note  in  a  position  not  to  be  affected  by  the  stat- 
ute of  limitations,  as  to  all  the  promisors :  R.  8.,  c.  14(5,  sec.  27  ; 
General  Repealing  Act,  sec.  4;  A.t  of  Amendment,  c.  1,  sec.  4, 
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of  B.  S.  (o.  1, 1841);  Pike  v.  Warren,  15  Me.  392;  Shepley  v. 
Waterhouse,  22  Id.  497;  Farwnage  Fund  v.  Osgood,  21  Id.  176; 
\lrehore  t.  Mason,  23  Id.  413;  Huni  y.  Bridgham,  2  Pick.  581 
[13  Am.  Dec.  458];  Sigoumey  t.  Drury,  14  Id.  387;  Stoiy  on 
l^m.  Notes,  Bees.  57,  58. 

The  ruling  of  the  presiding  judge  was  correct,  and  judgment 
must  be  entered  upon  the  default,  according  to  the  agreement. 

The  pbdycifal  case  is  cited  in  Afalbon  v.  Southard,  36  Me.  149,  and  in 
Lowell  y.  Oage,  38  Id.  36,  in  support  of  the  doctrine  that  one,  not  the  payee^ 
who  puts  hia  name  on  the  back  of  a  note,  at  the  time  of  its  inception,  becomes 
an  original  promisor. 

l2n)OB8BMEMT  BT  Oke  NOT  Patsb,  Eifect  OF:  See  Aibtw  V.  OatheaH,  45 
Am.  Dec  764,  note  766;  VF%»ftm  ▼.  Jtfears,  Id.  233,  note  235,  wb«««  other 
collected. 


BumiER  V.   MiLEa 

[80  Mim,  431.] 

AoxNT  Emplotbd  to  Make  Particulab  Pusohabb  fob  his  Pbinoipal  i» 
not  at  liberty  to  make  a  profit  to  himself  in  the  transaction.  And  wher» 
the  principal  gave  to  the  agent  a  laiger  sum  than  the  latter  paid  for  th* 
property  purchased,  he  may  recoyer  back  the  dififerenoe,  deducting  the 
amounting  of  the  agent's  compensation,  in  an  action  of  asaumprii  for 
money  had  and  received. 

AssuMFBiT  for  money  had  and  receiyed.  The  opinion  Btatea 
the  case. 

J.  and  A.  Waierhouse,  for  the  defendant. 

A.  Sanborn,  for  the  plaintiff. 

By  Court,  Tennbt,  J.  The  case  was  put  to  the  jury  upon  eyi-^ 
dence  introduced  by  the  plaintiff  alone.  It  appeared,  that  he- 
placed  in  the  hands  of  the  defendant  the  sum  of  eighty  dollars, 
and  requested  him  to  obtain  a  certain  horse.  The  defendant 
was  restricted  in  the  price  to  be  paid,  to  that  sum,  and  was  to 
procure  the  horse  at  a  less  price,  if  he  should  be  able  to  do  so, 
it  being  agreed  that  the  defendant  should  receive  the  sum  of  one 
dollar  for  his  services  in  purchasing  the  horse.  He  obtained  the 
horse  and  delivered  him  to  the  plaintiff,  who  received  him  and 
disposed  of  him  the  same  day.  The  defendant  represented  to 
the  plaintiff,  that  he  had  saved  nothing  for  himself.  It  appears 
by  other  testimony  that  the  price  paid  for  the  horse  by  the  de- 
fendant  did  not  exceed  the  sum  of  seventy-two  dollars  and  fifly 
cents. 

If  the  defendant  made  a  valid  contract  with  the  plaintiff,  to 
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do  the  service  requested  as  an  agent,  and  did  do  it  as  was 
agreed,  he  ivas  not  at  liberty  to  make  a  profit  to  himself  in  the 
transaction,  in  which  he  was  acting  as  the  agent;  and  whatever 
sum  remained  in  his  hands,  after  paying  the  price  of  the  horae^ 
deducting  the  compensation  to  be  made  to  him,  was  the  money 
of  the  plaintiff,  for  which  the  equitable  action  of  money  had 
and  received  could  be  maintained.  The  instructions  to  the  juxy 
were  consistent  with  these  principles,  and  a  Terdiot  was  rendered 
for  the  plaintiff. 
Exceptions  overruled. 


SOUTHEBLAND   V.  JaOESOV. 

[90  HAim,  463.] 

Feb  in  Stsbbt  Marked  on  Plan  Remains  nr  the  Obamtob,  and  until  II 
is  opened,  no  action  for  obstrdcting  it  oan  be  maintained  against  him  or 
those  claiming  nnder  him. 

Oasb  for  obstructing  a  street.    The  statement  will  be  under- 
gtood  bj  a  reference  to  the  annexed  diagram: 


Goontyroad. 


House  oomplaiiied  di 


OQ 


The  plaintiff  exhibited  a  deed  from  Emery  of  the  lota  29  and 
80.  After  Emery's  death  fifty  acres  of  land,  embracing  within 
their  exterior  limits  the  lots  29  and  80,  and  the  street  and  the 
land  adjoining  it  on  both  sides,  were  assigned  to  his  widow^  aa 
dower.  The  widow  conveyed  these  fifty  acres  to  the  defendant. 
The  street  had  never  l^een  opened  or  used  as  a  street,  but  was 
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always  used  as  the  rest  of  the  fann.  The  defendant,  after  the 
oonvejanoe  to  him,  erected  a  snuill  house  partly  in  the  street,  as 
shown  on  the  plan,  and  this  constituted  the  obstruction  com- 
plained of.  The  judge  instructed  the  jury,  that  by  force  of  the 
deeds  introduced,  it  was  the  plaintiff's  right  to  haTe  the  i>ortion 
of  the  premises  marked  on  the  plan  as  a  street  kept  open  as  a 
street,  and  that  any  obstmoUon  of  it  would  entitle  him  to  dam- 
ages, and  that  the  erection  of  a  house,  as  testified  to,  was  such  aa 
obstruction.  The  juiy  found  for  the  plaintiff,  and  the  defend- 
ant excepted. 

A,  W.  Paine^  for  the  defendant. 
KeUey,  for  the  plaintiff. 

By  Court,  Wells,  J.,  orally.  Where  a  street  is  marked  on  a 
plan,  the  fee  remains  in  the  grantor.  Until  it  is  opened,  no 
tion  for  obstructing  it  can  be  maintained.  The  instruction 
therefore  erroneous.  If  one  grantor  could  maintain  such  aa 
action,  all  of  them  could.  Eyen  if  the  street  had  been  opened, 
it  might  be  doubtful  whether  a  person  living  on  one  of  the  lots 
could  maintain  such  an  action,  except  on  proof  of  iqiecial  damage. 

Exceptions  sustained. 

FxB  IN  HioKWAT  Rebidbs  IN  OwNBB  09  Adjoihino  Land:  SeeXtMlt  T« 
J4me$t  44  Am.  Deo.  138,  note  139,  where  other  oaaes  an  ooQeofced. 


Langlet  t;.  PaiiMeb. 

[80  llAin,  4m.} 
Wmmx  NoTB  is  Payable  at  Ant  Bank  in  a  Cut  ob  1\>wir,  a  demand 
at  either  is  sufficient  to  ohaige  the  indarser.    The  eleetion  at  wfaioh  beak 

to  call  for  payment  is  with  the  holder. 

Assumpsit  against  the  indorser  of  a  promissoxy  note,  pajyaUa 
at  any  bank  in  Boston.  The  other  facts  axe  stated  in  the  opin* 
ion. 

A,  W,  Paine,  for  the  defendant. 

Oamsey,  for  the  plaintiff. 

By  Court,  Wells,  J.,  orally.  The  note  was  made  in  such 
form  as  the  defendant  cLose  to  accept  and  to  negotiate.  The 
election  at  which  bank  in  Boston  to  call  for  the  pay,  was  with 
the  holder.  A  demand  there  was  sufficient:  Page  v.  W^jeier, 
15  Me.  249  [33  Am.  Dec.  608].  The  principle  of  that  decision 
is  applicable  equally  to  a  note  payable  in  Boston  as  in  Portland* 
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The  notaiy  oertifiea  that  the  note  was  presented  when  payable, 
and  that  payment  was  reftiied,  and  that  notice  of  the  default 
was  forwarded  to  the  defendant.  Plainly,  the  default  spoken 
of  was  that  of  the  non-payment  stated  before.  The  law  pre- 
scribed no  form.  Taking  the  whole  certificate  together,  all  the 
facts  necessary  to  charge  the  indorser  are  found  in  it. 
Judgment  on  the  default. 

KoTi  Patablb  at  Aht  Bank  nr  a  Cztt  is  Patablb  at  EirmEB:  AUm 
▼.  Avery,  47  Me.  292;  Maiden  Bank  v.  Baldwin,  13  Qny,  IS6,  both  diingtfae 
principftl  caae.  See  iJbo  Page  v.  Webster,  33  Am.  Deo.  cios,  note  614|  wbere 
other  cttMS  on  this  sabjeot  are  oollected. 


FlTBIiONG  V.  POLLEYS  ET  AL. 

[SO  Haxhz,  491.] 

MxASUBB  ov  Daxaobs  ior  Bbxaoh  or  CoNTBAOT  TO  DsuyxB  GooM  par- 
ohaied  is  the  difference  between  the  price  agreed  to  be  paid  and  the 
market  prioe  of  the  like  goods  at  the  time  and  place  of  delivery.  If  goods 
of  that  kind  can  not  be  obtained  at  snch  time  and  plaoe,  the  market  price 
at  the  nearest  and  most  suitable  place  where  the  goods  oonld  have  been 
porohased  may  be  asoertained,  and  the  difference  between  snch  market 
price  and  the  price  agreed  to  be  paid,  adding  the  necessary  cost  of  their 
transportation  to  the  place  of  delivery,  is  the  measure  of  damages. 

AssuMMUT.    The  opinion  states  thejsase. 

F.  A.  Pike,  for  the  plaintiff. 

Dowries,  Cooper,  and  IMOer,  for  the  defendants. 

By  Oourty  Sheflet,  0.  J.  The  defendants  made  with  the 
plaintiff  a  contract  of  purchase  of  "  ten  tons  of  merchantable 
meadow  hay/'  and  of  a  "logging  chance/'  on  township  num- 
bered nine,  and  gaTe  their  notes  therefor,  payable  in  boards. 
The  suit  is  upon  those  notes. 

The  defendants  offered  in  defense  testimony  to  prove  that  the 
hay  was  not  of  a  merchantable  quality,  and  that  they  therefore 
refused  to  receive  more  of  it  than  between  three  and  four  tons, 
and  that  they  obtained  a  supply  of  English  hay  in  the  town  of 
Topsfield. 

Exceptions  are  taken  to  the  instructions  respecting  the  measure 
of  damages,  which  the  defendants  might  recover,  to  be  deducted 
from  the  notes. 

The  damages  recoverable  are  limited  to  the  natural  and  proxi- 
mate consequences  of  the  act.  If  they  are  not  the  necessary 
consequence  of  it,  they  can  be  recovered  only  when  specially  set 
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forth  in  the  declaiation:  2  Greenl.  Ev.,  sec.  254;  Diekinson  t. 
Boyle,  17  Pick.  78  [28  Am.  Dec.  281j;  Stevens  v.  Lufard,  7  N. 
H.  360;  Palmer  v.  York  Bank,  18  Me.  166  [86  Am.  Dec.  710). 
When  the  law  has  prescribed  a  rule  for  the  assessment  of 
damages,  that  must  be  applied  instead  of  the  more  general  rule 
of  indemnity,  to  determine  the  rights  of  the  parties.  The 
measure  of  damages  for  the  neglect  or  refusal  to  deliyer  goods, 
purchased  or  agreed  for,  is  determined  by  law  to  be  the  differ- 
ence between  the  price  paid  or  agreed  to  be  paid,  and  the 
market  price  of  the  like  goods  at  the  time  and  place  of  deliveiy: 
Leigh  v.  Pateraon,  8  Taunt.  540;  Gainsford  v.  Carroll,  2  Bam. 

6  Cress.  624;  Boorman  v.  Nash,  9  Id.  145;  Shepherd  v.  Hampton, 
8  Wheat.  200;  Dey  v.  Dox,  9  Wend.  129  [24  Am.  Dec.  137];  Davia 
T.  Shields,  24  Id.  322;  Shaw  v.  Nudd,  8  Pick.  9;  Stevens  v.  Lyford, 

7  N.  H.  360;  Smith  v.  Berry,  18  Me.  122. 

In  the  case  of  Miller  v.  The  Mariner's  Church,  7  Oreenl.  61 
[20  Am.  Dec.  341],  the  contract  was  made  for  a  supply  of  stone, 
wrought  in  a  particular  manner,  for  a  particular  building,  to  be 
delivered,  as  was  contended,  at  a  particular  time.  If  such  stone 
were  not  supplied,  others  of  that  description  could  not  be  ex- 
pected to  be  found  for  sale,  and  the  erection  of  the  building 
might  necessarily  be  delayed. 

Should  it  appear,  that  goods  of  a  kind  like  those  sold  could 
not  be  obtained  at  the  time  and  place  of  delivery,  and  that  no 
market  price  there  existed,  the  party  entitled  to  damages  must 
upon  principle,  be  allowed  to  ascertain  the  market  price  at  the 
nearest  and  most  suitable  place,  where  the  goods  could  have 
been  purchased,  and  the  difference  between  the  market  value 
there  at  the  time,  and  the  price  paid,  adding  the  necessary  cost 
of  their  transportation  to  the  place  of  delivery,  would  be  the 
measure  of  damages.  The  essence  of  the  rule  being  to  place 
the  party  injured  in  the  same  situation,  by  allowing  him  to  sup- 
ply himself  as  he  would  have  been,  if  the  goods  had  been  deliv- 
ered: Brandt  v.  Bowlby,  2  Bam.  &  Adol.  932. 

The  jury  under  the  instructions  given  in  this  case,  must  have 
found  that  hay  could  not  have  been  purchased  at  any  place 
nearer  to  the  place  of  delivery  than  Topsfield.  But  the  instruc- 
tions permitted  the  jury  to  take  as  the  measure  of  damages, 
what  it  cost  the  defendants  to  procure  a  supply  of  hay  at  Tops- 
field,  instead  of  the  market  value  of  the  like  kind  of  hay  at  that 
place,  and  the  necessary  expense  of  transporting  it  from  there 
to  the  place  of  delivery.  They  might  have  paid  for  the  English 
hay  procured,  more  than  the  market  price  for  merchantable 
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meadow  hay,  and  might  have  inourred  more  expense  in  the 
transportation  of  it  than  was  necessary;  and  under  the  instruc- 
tions may  have  recovered,  what  it  cost  them  to  procure  the  hay, 
which  they  did  obtain,  and  what  it  cost  them  for  its  trans- 
portation. 
Exceptions  sustained,  verdict  set  aside,  and  new  trial  granted. 

MsASUBB  OF  Damages  fob  Bsbach  of  Ck>irrBACT  to  sapply  goods  Is  the 
differenoe  between  the  price  agreed  to  be  paid  and  the  market  price  of  the  like 
goods,  at  the  time  and  place  of  deliveiy:  Bridges  v.  SUckney,  38  Me.  367; 
Cfhiceigo  ds  R.  L  R,  R.  Co.  v.  Ward^  16  HL  528,  both  citing  the  principal  case; 
Aftuterton  v.  Mayor  etc  ofBrooUyn^  42  Am.  Deo.  38,  note  48,  60,  where  other 
cases  are  collected. 

Sfscial  Damaobs  must  be  Specially  Pleaded,  or  evidence  thereof  will 
not  be  admitted:  OUmUad  v.  Burke,  25  IlL  88,  citing  the  principal  case;  Don- 
meU  v.  Jones,  48  Am.  Pec.  59,  note  73,  where  other  cases  are  ooUeoted. 


Watkinb  et  al.  v.  Eaton  et  al. 

[30  MAZn,  629.] 

Ohb  Co-tenant  mat  Redeem  the  Whole  Estate  fbom  Pubghaseb  thereof 
at  a  sale  for  taxes.  Such  purchaser's  title  is  legally  extinguished  by  the 
xedemption  so  made,  and  a  subsequent  tender  to  him,  by  the  other  co- 
tenant,  of  the  amount  due  on  his  portion  of  the  estate,  is  of  no  effect. 

Whebe  Co-tenant  is  Obliged  to  Redeem  the  Whole  Estate  in  order  to 
relieve  his  own  share  from  incumbrance,  he  has  a  right  to  retain  the  share 
of  his  co-tenant  as  security  for  the  repayment  of  the  amount  equitably 
chargeable  to  it.  And  until  such  reimbursement  has  been  made  to  the 
co-tenant  who  redeemed,  the  delinquent  co-tenant  can  not  m^ii^t^in  an 
Action  against  him  for  the  recovery  of  the  land. 

Wbtt  of  entry.    The  opinion  states  the  case. 
Hobbs^  for  the  demandants. 
J.  Granger,  for  the  tenants. 

By  Court,  Sheflet,  G.  J.  The  couniy  commissioners  of  the 
sereral  counties  were  authorized  by  the  act  approved  on  April 
1, 1836y  chapter  242,  to  assess  unincorporated  townships  of  land 
for  the  repair  of  highways  laid  out  and  opened  over  them.  It 
is  admitted  by  the  agreed  statement  that  township  numbered 
three  in  the  second  range  was  legally  assessed  for  that  purpose. 
That  the  same  was  sold  by  the  treasurer  of  the  county  of  Wash« 
ington  to  obtain  payment  of  the  amount  thus  assessed;  and 
that  it  was  legally  conveyed  to  Jacob  Longfellow  on  September 
27, 1837;  that  the  demandants  then  owned  one  eighth  part  and 
Charles  E.  Quincy  one  fourth  part  of  the  township.    That 
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before  the  tenn  of  three  years  allowed  hy  law  for  the  redemp- 
tion  thereof  had  elapsed,  Quincj,  on  May  25,  1840,  paid  to 
Longfellow  the  amount  claimed  to  be  due  to  him  on'those  por- 
tions of  the  township  owned  by  himself  and  by  the  demandants, 
and  received  a  conveyance  thereof  from  Longfellow,  which  waa 
recorded  on  the  same  day.  That  the  demandants,  on  Septem- 
ber 19, 1840,  tendered  to  Longfellow  an  amount  of  money  suffi- 
cient to  redeem  their  eighth  part,  which  he  refused  to  receive^ 
because  he  had  before  that  time  conveyed  the  whole  township 
to  Quincy  and  to  the  other  owners.  The  tenants  derived  their 
title  to  the  one  eighth  part  demanded  from  Quincy. 

The  counsel  for  the  demandants  contends  that  they  are  en- 
titled to  recover  in  the  first  place,  on  the  ground  that  their  land 
was  redeemed  from  the  sale  by  the  tender  made  to  Longfellow; 
and  in  the  second  place,  that  the  payment  made  by  their  co- 
tenant,  Quincy,  operated  to  extinguie^  the  tax  title,  and  that 
the  conveyance  made  by  Longfellow  to  him  inured  to  their 
benefit. 

1.  The  effect  of  the  tender  made  to  Longfellow  will  be  first 
considered.  It  will  not  be  necessazy  to  consider  or  to  decide 
whether  a  tender  made  to  such  a  purchaser  after  the  land  Had 
been  sold  and  conveyed  by  him  in  the  usual  course  of  business, 
and  not  because  it  had  been  redeemed  by  the  owner  of  the  whole 
or  of  a  part  of  it,  would  be  effectual  to  redeem  it.  A  state  of 
facts  calling  for  such  a  decision  is  not  presented  in  this  case. 
Longfellow  does  not  appear  to  have  sold  the  land  to  a  stranger 
to  the  title  for  its  estimated  value,  but  to  have  released  his  title 
to  it  to  part  owners,  because  they  had  claimed  to  redeem 
it,  and  had  paid  to  him  the  whole  amount,  for  which  he  was  en- 
titled to  retain  it.  When  such  a  purchaser  has  thus  conveyed 
the  title  acquired  by  him,  that  title  has  been  legally  extin- 
guished. A  tender  made  to  him  after  that  time  can  have  no 
effect  upon  the  title.  It  can  not  operate  to  produce  a  result, 
which  had  been  accomplished  before.  The  whole  interest  and 
title  acquired  by  Longfellow  had  before  been  legally  extin- 
guished by  payment,  by  those  entitled  to  make  it,  of  the  amount 
required  to  redeem  the  land  from  that  sale.  Without  deciding 
whether  a  conveyance  made  by  him  to  a  stranger  to  the  title, 
before  the  time  allowed  by  law  for  a  redemption,  had  expired, 
would  convey  any  title  or  interest  so  as  to  affect  the  rights  of 
the  owners  to  redeem  from  the  purchaser,  there  can  be  no  doubt 
that  a  conveyance  made  by  the  purchaser  to  a  part  owner,  en- 
titled to  redeem  all  the  shares,  that  he  might  relieve  his  own,, 
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would  be  effectoal  to  transfer  to  suoh  part  owner  an  interest  or 
lien  upon  the  other  shares  for  the  reimbursement  of  his  neces- 
sary expenditures.  The  reasons  why  it  should  have  this  effect 
will  be  more  fully  stated  hereafter.  The  tender  made  to  Long- 
fellow must  therefore  be  considered  as  wholly  ineffectual  to  ac- 
complish the  purpose  intended. 

2.  The  effect  of  a  payment  made  by  the  co-tenant,  and  of  a 
conveyance  of  the  land  to  him,  remains  to  be  considered.  The 
county  commissioners  were  authorized  by  the  act  to  assess  the 
amount  required  upon  the  whole  township  in  solido,  without 
regard  to  the  rights  of  separate  owners.  Neither  the  seller  nor 
purchaser  was  required  to  notice  or  to  decide  upon  the  claims 
and  proportions  of  different  owners.  The  purchaser  might 
refuse  to  receive  the  amount  which  might  appear  to  be  equi- 
tably due  from  a  part  owner,  and  insist  upon  a  payment  of  the 
whole  amount  due  to  him  for  the  redemption  of  the  township. 
And  yet  a  part  owner  or  one  having  a  legal  interest  in  the 
township  would  be  entitled  to  redeem,  and  to  redeem  his  own 
share  he  must  be  liable,  and  might  be  compelled  to  redeem  the 
share  or  shares  of  others.  The  purchaser  or  his  heir  might 
legally  refuse  to  sell  and  convey  to  one  part  owner  the  shares 
of  others,  while  he  could  not  refuse  to  permit  him  to  redeem 
the  shares  of  others.  When  a  part  owner  obtains  a  conveyance 
of  his  own  share  and  the  share  or  shares  of  co-tenants  by  pay- 
ment of  the  precise  amount  required  to  redeem  them,  he  must 
be  presumed,  in  the  absence  of  all  rebutting  testimony,  to  have 
done  so  in  the  exercise  of  a  legal  right.  And  in  such  case  the 
whole  60  conveyed  will  be  redeemed  from  the  sale.  This  is 
apparent,  because  he  can  not  obtain  a  conveyance,  except  by  a 
payment  to  redeem,  without  a  special  agreement  with  the  pur- 
chaser, his  heir  or  assignee,  to  obtain  a  transfer  of  his  title. 
There  is  no  proof  in  this  case  of  an  agreement  made  between 
Quincy  and  Longfellow,  that  the  former  should  purchase  of 
the  latter  the  title  acquired  by  the  sale  made  by  the  county 
treasurer.  And  it  is  admitted  that  Quincy  paid  only  the  pro- 
portion of  taxes  and  interest  due  to  redeem  the  shares  conveyed 
to  him.  While  the  three  eighth  parts  must  be  considered  to 
have  been  redeemed  by  Quincy  from  the  sale,  it  does  not  follow 
that  the  demandants,  without  payment  or  tender  to  Quincy  or 
his  assignee,  would  become  entitled  to  enter  into  possession  or 
to  recover  their  eighth  part 

An  owner,  who  pays  the  amount  required  to  redeem  his  own 
share  and  the  share  of  a  co-tenant,  can  not  be  entitled  to  re« 
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cover  of  that  co-tenant  the  amount  equitably  chaigeable  to 
share  without  other  proof,  for  he  may  not  have  paid  by  his  con- 
sent or  at  his  request.  Such  co-tenant  may  have  oonduded, 
that  the  land  was  not  of  such  value,  that  it  would  be  beneficial  to 
him  to  have  it  redeemed.  He  could  not  be  compelled  to  redeem, 
but  might,  if  he  pleased,  abandon  his  title  to  the  purchaser  and 
refuse  to  pay  to  him  or  to  any  other  person  the  amount,  which 
would  be  required  to  redeem  it.  If  one,  who  may  be  obliged  to 
redeem  the  share  of  a  co-tenant  to  relieve  his  own  share  from 
incumbrance,  could  have  no  right  to  retain  the  share  of  such  co- 
tenant  as  security  and  to  obtain  a  reimbursement  of  the  amount 
equitably  chargeable  to  it,  he  might  utterly  fail  to  obtain  com- 
pensation; and  yet  his  co-tenant  without  making  any  payment 
might  be  entitled  to  the  full  possession  and  benefit  of  his  share 
of  the  land,  discharged  from  the  incumbrance. 

The  law  can  not  be  justly  chargeable  with  such  results,  as  pro- 
duced by  conformity  to  its  provisions.  The  principle  is  well 
established  and  is  of  frequent  application  in  the  redemption  of 
mortgages,  that  one  having  a  legal  (interest  in  an  estate  under 
incumbrance,  may  redeem  the  whole  estate  when  necessary,  to 
enable  him  to  redeem  his  owii  share  or  to  relieve  his  own  title 
from  incumbrance,  even  against  the  pleasure  of  a  co-tenant  or 
other  owner,  and  may  be  regarded  as  the  assignee  of  the  incum- 
brance upon  the  other  shares  or  interests,  and  may  retain 
possession  of  them  to  secure  a  reimbursement  of  the  amount 
equitably  chargeable  to  them:  Oibaon  v.  Crehore,  5  Pick,  146; 
Jenness  v.  Robinson,  10  N.  H.  215;  WUldnB  v.  French^  20  Me.  111. 

A  sale  made  for  the  payment  of  taxes  is  but  an  incumbrance 
upon  the  estate,  so  long  as  the  right  to  redeem  exists.  The  pur- 
chaser receives  and  holds  the  title  as  security  for  money  paid; 
and  such  a  title  is  in  principle  a  mortgage,  although  it  does  not 
exist  in  a  form  to  be  included  by  our  statute  provisions  respect- 
ing mortgages.  By  the  application  of  this  principle  to  cases  of 
this  kind,  complete  justice  may  be  done  to  all  interested  in  tibe 
land,  and  without  it  such  a  result  would  fail  to  be  accomplished. 

The  case  of  WiUiams  v.  Oray,  3  Greenl.  207  [14  Am.  Dec.  234], 
will  not  be  in  conflict  with  it.  The  parties  in  that  case  had  sev- 
ered the  common  estate,  by  making  conveyances  to  each  other; 
and  the  case  was  decided  upon  the  doctrine  of  estoppel  supposed 
to  arise  out  of  the  covenants  contained  in  those  conveyances. 

The  principle  applied  in  this  case  will  not  be  applicable,  should 
one  tenant  in  common  purchase  the  whole  estate  from  the  pur- 
chas«<r  at  a  sale  made  for  the  payment  of  taxes  after  the  right  to 
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redeem  had  expired.  In  such  case  one  of  the  co-tenants  could 
derive  no  benefit  from  the  purchase  made  by  another  co-tenant: 
Kirhpatrick  v.  Mathiot,  4  Watts  &  S.  251. 

The  demandants  will  not  be  entitled  to  recover  without  proof, 
that  they  have  paid  or  tendered  to  the  holders  of  the  legal  title 
the  amount  equitably  due  upon  their  share. 

Demandants  nonsuit. 


Cited  ia  Loomis  v.  Pingree^  43  Me.  312,  to  the  point  that  land  OTmed  in 
common  by  different  proprietors,  and  sold  in  solido,  for  taxes,  before  the  pas- 
sage of  the  act  of  1849,  chapter  125,  section  4,  could  be  redeemed  by  any  of 
the  co-tenants,  and  the  purchaser  could  refuse  to  receive  any  part  without  the 
whole  amount  for  which  he  was  entitled  to  hold  the  land. 

Tttlb  Acquired  bt  Co-tenant  at  Tax  Sale:  See  note  to  VtndbiU  v.  Beatt- 
^kamp,  28  Am.  Dec.  85. 


Bbown  v.  Chadbouene. 

[31  Mazve»  0.] 

Lr  Mains,  Ripakian  Pbopbietors  Own  to  Thread  of  Frbsh-watbb 
RrvEBS. 

8TBKAM  in  its  NaTURE  CaPABLE  OF  BEING  USED  FOB  FLOATING  VESSELS, 

boats,  rafts,  or  logs,  is,  though  private  property  and  not  strictly  navigable, 
subject  to  the  public  use  as  a  highway.  But  the  owner  of  the  bed  retains 
all  other  modes  of  use,  not  inconsistent  with  the  easement  of  the  public. 

Stream  Adapted  to  ^Vants  of  Those  Who  Kequire  to  Use  It,  although 
its  perfect  adaptation  to  such  use  may  not  exist  at  all  times,  may  be  used 
by  the  public  whenever  an  opportunity  occurs. 

Ptblio  mat  Use  Stream  for  Floating  Loos,  although  it  may  at  times  bo 
necessary  to  go  upon  its  banks  to  effect  such  floating. 

Where  Proprietor  of  Stream,  Which  Pcjblio  have  Right  to  Use  for 
running  logs,  improperly  obstructs  it  by  a  dam  and  logs,  a  person  whose 
logs  are  thereby  prevented  from  passing  down  the  stream  may  repair 
sluices  running  through  sach  proprietor's  lands,  for  the  purpose  of  getting 
his  logs  by  the  dam,  and  may  recover  from  the  proprietor  the  amount 
necessarily  expended  by  him  in  so  doing. 

Case  for  maintaining  a  dam  across  Little  river,  and  thereby 
Dbstructing  the  passage  of  the  plaintiff's  logs.  The  following 
instructions  were  asked  by  the  defendant,  and  refused:  ''  2.  To 
constitute  Little  river  a  navigable  or  floatable  stream,  it  must  be 
shown  to  be  capable,  in  its  ordinary  and  natural  state,  of  floating 
logs,  boats,  and  rafts;  and  it  is  not  enough  to  prove  that  logs 
may  be  carried  down  at  certain  seasons  of  the  year,  when  the 
stream  is  raised  by  a  freshet."  "4.  The  plaintiff  has  no  right 
to  use  the  bank  of  this  stream  for  driving  logs,  and  therefore, 
ii  such  use  is  necessary  for  driving  logs,  the  plaintiff  has  no 
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right  to  drive  the  stream."  "  5.  If  it  should  be  held,  that  thi» 
Btream  is  a  navigable  one  in  time  of  freshet,  and  thus,  at  such 
times,  a  common  highway,  but  not  capable,  in  its  ordinary  state, 
of  floating  logs,  the  plaintiff  would  have  no  right  to  use  it  as  a 
highway,  except  in  times  of  freshet;  and  if,  at  the  time  alleged 
in  plaintiff's  writ,  the  stream  was  in  its  ordinary  condition,  and 
not  capable  of  floating  logs,  he  can  not  recover."  The  verdict 
was  for  the  plaintiff,  and  the  defendant  excepted.  The  other 
facts  appear  from  the  opinion. 

D,  T,  Granger  and  8.  Oreenleaf,  for  the  defendant 

2\  J.  D.  Fuller »  for  the  plaintiff. 

By  Court,  Wells,  J.  This  is  an  action  on  the  case  for  erect- 
ing and  maintaining  a  dam  across  a  stream,  called  Little  river» 
and  obstructing  the  passage  of  the  water,  and  the  plaintiff's  ^ogs. 

The  river  is  about  three  miles  in  length,  and  runs  from  Boy- 
den's  lake  to  the  tide-waters.  It  varies  in  its  width,  from  seven 
or  eight  feet,  to  three  or  four  rods,  and  it  has  been  used  many 
years  for  floating  logs  and  rafts,  and  sometimes  boats.  Within 
twenty  years,  several  dams  and  mills  have  been  erected  upon  it. 

The  plaintiff  disclaimed  the  right  to  recover,  upon  the  ground 
of  prescription  or  user,  but  claimed  it  because  the  stream  was  a 
public  one  in  its  natural  state. 

The  jury  were  instructed  that  it  being  a  fresh-water  stream,, 
the  presumption  is,  that  it  is  private  properiy,  and  the  burden 
is  on  the  plaintiff  to  establish  the  contrary,  by  satisfactory  proofs 
that  it  is  a  navigable  or  floatable  river,  and  in  its  natural  condi* 
tion,  capable  of  being  used  for  running  logs. 

The  rule  of  the  common  law,  that  riparian  proprietors  own  to 
the  thread  of  fresh-water  rivers  has  been  adopted  in  this  and 
many  other  states  of  the  Union:  Berry  v.  Carle^  3  Greenl.  2C9; 
Spring  v.  RusseU  et  dl.,1  Id.  278, 

The  first  question  that  arises  is,  it  being  conceded  that  the 
bed  of  the  river  belongs  to  the  owners  of  the  land  on  either 
side,  Can  a  right  to  the  use  of  its  waters  be  obtained,  unless 
that  use  has  been  continued  tweniy  years,  the  ordinary  length  of 
time  for  the  acquisition  of  an  easement?  In  Berry  v.  CaiUy 
Bupra ;  Shaw  v.  Crawford,  10  Johns.  236;  Scott  v.  WiUson,  3  N. 
H.  321,  the  right  is  considered  as  dependent  on  long  usage. 

Lord  Hale,  in  his  celebrated  treatise,  DeJure  Maris,  c.  2,  says: 
"  For,  as  the  common  highways  upon  the  land  are  for  the  com- 
mon land  passage,  so  these  kind  of  rivers,  whether  fresh  or  salt^ 
that  bear  boats  or  barges,  are  highways  by  water,  and  as  the  high-^ 
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ways  by  land  are  called  alice  vice  regice,  so  these  public  rivers, 
for  public  passage,  are  called  fluvii  regales,  and  havi  streames  le 
roy;  not  in  reference  to  the  propriety  of  the  river,  but  to  the 
public  use."  Again  be  says,  in  chapter  3:  ''There  be  some 
streams  or  rivers  that  are  private,  not  only  in  propriety  or  own- 
ership, but  in  use,  as  little  streams  and  rivers,  that  are  not  of 
common  passage  for  the  king's  people.  Again,  there  be  other 
rivers,  as  well  fresh  as  salt,  that  are  of  common  or  public  use, 
for  carriage  of  boats  and  lighters.  And  these,  whether  they 
are  fresh  or  salt,  whether  they  flow  and  reflow  or  not,  are  prima 
facie  piiblici  juris,  common  highways  for  man  or  goods,  or  both, 
from  one  inland  town  to  another.  Thus  the  rivers  of  Wey,  of 
Severn,  of  Thames,  and  divers,  others,  as  well  above  the  bridges 
and  ports  as  below,  as  well  above  the  Sowings  of  the  sea  as  be- 
low, and  as  well  where  they  have  come  to  be  of  private  propriety, 
as  in  what  part  they  are  of  the  king's  propriety,  are  public  rivers, 
juris  publici." 

He  makes  no  mention  of  prescription  or  length  of  time,  by 
which  the  right  is  obtained,  but  of  the  actual  use  in  fact,  as 
indicating  public  rivers. 

In  Wadsworih  v.  Smith,  11  Me.  278  [2G  Am.  Dec.  525],  the 
doctrine  is  stated  by  Parris,  J. ,  that  where  a  stream  is  naturally 
of  sufficient  size  to  float  boats  or  mill-logs,  the  public  have  a 
right  to  its  free  use  for  that  purpose.  But  such  little  streams 
or  rivers  as  are  not  floatable,  that  can  not,  in  their  natural  state» 
be  used  for  the  carriage  of  boats,  rafts,  or  other  property,  are 
wholly  and  absolutely  private;  not  subject  to  the  servitude  of 
the  public  interest,  nor  to  be  regarded  as  public  highways,  by 
water,  because  they  are  not  susceptible  of  use,  as  a  common 
passage  for  the  public. 

The  same  principle  was  stated  by  Mellen,  C.  J.,  in  Spring  v. 
Russell  ei  al.\  and  is  also  recognized  in  Angell  on  Tide  Waters, 
75;  Palmer  v.  Mulligan,  3  Cai.  307  [2  Am.  Dec.  270]. 

The  distinguishing  test  between  those  rivers  which  are  en- 
tirely private  property,  and  those  which  are  private  property 
subject  to  the  public  use  and  enjoyment,  consists  in  the  fact, 
whether  they  are  susceptible,  or  not,  of  use  as  a  common  pas- 
sage for  the  public:  Per  Spencer,  C.  J.,  in  The  PeojAe  v.  Plait, 
17  Johns.  211  [8  Am.  Dec.  382|;  Hooker  v.  Cummingfi,  20  Id.  90 
[11  Am.  Dec.  249]. 

The  right  oi  passage  and  of  transportation  upon  ri  vers  not 
Binctly  navigable,  belongs  to  the  public,  by  the  principles  of 
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the  common  law:  Per  Parker,  C.  J.,  in  Commonwealth  v.  Chapin, 
5  Pick.  199  [16  Am.  Dec.  386]. 

This  sub]*)ct  was  very  fully  considered  and  with  great  ability, 
in  EfisonY.  Mc31a8ter,  in  the  province  of  New  Brunswick,  1  Kerr, 
501,  deciding  the  rule  of  law,  as  it  is  stated  to  be  in  Wadstvorth 
V.  Smith,  11  Me.  278  [26  Am.  Dec.  525].  The  case  of  Rowe  v. 
TUu8, 1  Allen,  326,  in  that  province,  was  decided  upon  the  same 
principle. 

It  is  said  in  Adams  v.  Pease,  2  Conn.  481,  that  the  public 
have  an  easement  in  Connecticut  river,  above  the  flowing  of  the 
tides,  for  passing  and  repassing  with  every  kind  of  craft,  and  that 
all  rivers,  above  the  tides,  in  reference  to  the  use  of  them,  are 
public,  and  of  consequence  subservient  to  public  accommoda- 
tion. Hence  fisheries,  ferries,  bridges,  and  inland  navigation 
are  subject  to  the  regulation  of  the  government. 

In  Pennsylvania  it  is  held,  that  the  large  fresh-water  rivers, 
in  that  state,  are  altogether  public;  not  only  their  waters,  but 
their  beds.  This  conclusion  is  drawn  from  the  inapplicability 
of  the  rule  of  common  law,  to  large  rivers;  also  from  the  fact 
that  neither  the  original  proprietors,  nor  the  government  have 
ever  granted  them  to  individuals:  Carson  v.  Blazer,  2  Binn.  475 
[4  Am.  Dec.  463];  Shrunk  v.  Schuylkill,  14  Serg.  &  R.  71. 

If  a  stream  could  be  subject  to  public  servitude,  by  long  use 
only,  many  large  rivers  in  newly  settled  states,  and  some  in  the 
interior  of  this  state,  would  be  altogether  under  the  control  and 
dominion  of  the  owners  of  their  beds,  and  the  community  would 
be  deprived  of  the  use  of  those  rivers,  which  nature  has  plainly 
declared  to  be  public  highways.  The  true  test,  therefore,  to  be 
applied  in  such  cases,  is,  whether  a  stream  is  inherently  and  in 
its  nature,  capable  of  being  used  for  the  purposes  of  commerce, 
for  the  floating  of  vessels,  boats,  rafts,  or  logs.  When  a  stream 
possesses  such  a  character,  then  the  easement  exists,  leaving  to 
the  owners  of  the  bed,  all  other  modes  of  use,  not  inconsistent 
'  with  it.  For  in  this  state,  the  rights  of  public  use  have  never 
been  carried  so  far,  as  to  place  fresh-water  streams  on  the  same 
ground  as  those  in  which  the  tide  ebbs  and  flows,  and  which 
alone  are  considered  strictly  navigable  at  common  law,  and  to 
exclude  the  owners  of  the  banks  and  beds  from  all  property  in* 
them.  In  some  of  the  states  of  the  Union  such  a  rule  has  been 
established  by  judicial  decisions,  and  in  othera  by  legislative 
acts. 

It  is  contended,  that  to  show  Little  river  is  public,  it  is  not 
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enough  to  prove  that  logs  may  be  floated  down  at  certain  seasons 
of  the  year,  when  it  is  affected  by  a  freshet,  but  that  it  should 
have  that  capacity  in  its  natural  and  ordinary  state,  at  all  seasons 
of  the  year. 

In  the  test,  which  has  been  mentioned,  to  determine  whether 
a  stream  should  be  considered  public,  none  of  the  authorities, 
from  which  it  is  derived,  requires  the  stream  to  possess  the  quality 
of  being  capable  of  use,  during  the  whole  year.  A  distinguish- 
ing criterion  consists  in  its  fitness  to  answer  the  wants  of  those, 
whose  business  require  its  use.  Its  perfect  adaptation  to  such 
use  may  not  exist  at  all  times,  although  the  right  to  it  may  con- 
tinue, and  be  exercised  whenever  an  opportunity  occurs.  In 
many  rivers,  where  the  tide  ebbs  and  flows,  the  public  are  de- 
prived of  their  use  for  navigation  during  the  reflux  of  their 
waters.  A  way  over  which  one  has  a  right  to  pass,  may  be 
periodically  covered  with  water.  In  high  northern  latitudes, 
most  fresh-water  rivers  are  frozen  over  during  several  months  of 
the  year.  Even  some  tide-waters  are  incapable  of  any  beneficial 
use  for  purposes  of  commerce  in  the  season  of  winter,  owing  to 
the  accumulation  of  ice. 

Every  creek  or  river  into  which  the  tide  flows,  it  has  been  held 
in  England,  is  not  on  that  account  necessarily  a  public  navigable* 
liver.  If  it  is  navigable  only  at  certain  periods  of  the  tide,  and 
then  only  for  a  very  short  time,  it  is  not  to  be  supposed  to  be  a 
navigable  channel:  Angell  on  Tide  Waters,  89.  Nor,  as  said  by 
Shaw,  C.  J.,  in  Itowe  v.  Granite  Bridge  Corporation,  21  Pick.  344,. 
is  it  every  small  creek  in  which  a  fishing  skiff  or  gunning  canoe 
can  be  made  to  float  at  high  water,  which  is  deemed  navigable. 
But  in  order  to  have  this  character,  it  must  be  navigable  to  some 
purpose,  useful  to  trade  or  agriculture.  It  is  not  a  mere  possi- 
bility of  being  used  under  some  circumsfances,  as  at  extraordinary 
high  tides,  which  will  give  it  the  character  of  a  public  stream, 
but  it  must  be  generally  and  commonly  useful  to  some  purpose 
of  trade  or  agriculture. 

But  those  authorities,  upon  which  reliance  is  placed,  show 
nothing  more  than  that  small  creeks  or  inlets,  penetrating  into 
marshes,  and  which  can  only  be  used  at  certain  periods  of  the  tide, 
and  then  only  for  a  short  time,  or  in  which  there  is  only  a  possi- 
bility of  use,  under  some  circumstances,  at  extraordinary  high 
tides,  are  not  navigable  rivers.  Such  streams  are  incapable  of 
any  practical  general  use  for  the  purposes  of  navigation,  and 
they  are  dissimilar  to  the  river  under  consideration. 

Most  of  the  great  rivers  of  this  state,  in  some  portions  of  theif 
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passage,  are  so  much  impeded  by  rocks,  falls,  and  other  obstruc- 
tions, that  logs  can  not  be  floated  in  tbem,  any  great  distance, 
at  vrhat  might  be  called  an  ordinary  state  of  water.  It  is  only 
in  the  spring  and  fall,  and  occasionally  at  other  times,  when 
their  channels  are  filled  with  water,  that  they  are  capable  of 
floating  timber  to  market.  They  generally  remain  in  this  con- 
dition a  sufficient  length  of  time  to  answer*  the  purposes  of  a 
common  highway,  and  their  fitness  and  character  as  such  can 
not  be  destroyed,  because  they  can  not  be  used  in  their  ordinary 
•tate. 

A  test  so  rigid  and  severe,  as  that  required  by  the  instruction 
requested,  would  annihilate  the  public  character  of  all  our  fresh 
rivers,  for  many  miles  in  their  course,  from  their  sources  towards 
the  ocean.  The  timber  floated  upon  our  waters  to  market  is  of 
great  value,  and  neither  the  law  nor  public  policy  requires  the 
adoption  of  a  rule,  which  would  so  greatly  limit  their  use,  for 
that  purpose. 

The  right  to  the  use  of  the  stream  in  question,  must  prevail, 
whenever  it  may  be  exercised,  at  any  state  of  the  water. 

Another  instruction  requested  to  be  given  was,  that  "the 
plaintiff  has  no  right  to  use  the  banks  of  this  stream  for  driving 
logs,  and  if  such  use  is  necessary  for  driving  logs,  the  plaintiff 
has  no  right  to  drive  this  stream." 

This  request  is  manifestly  too  broad,  and  could  not  with  pro- 
"priety  be  given.  "When  the  stream  overflows  its  banks,  it  carries 
>  some  of  the  timber  with  it,  and  when  it  subsides,  the  timber  is 
left  upon  the  uplands.  But  in  such  cases,  the  timber  is  not  lost 
to  its  owners,  who  have  a  right  by  our  law  to  enter  upon  the  up- 
lands and  remove  it.  This  subject  has  been  regulated  by  stat- 
ute, c.  67,  sec.  11,  by  which  the  owners  of  timber  may  enter 
tipon  the  land  and  remove  it,  within  a  certain  time,  by  tender- 
ing to  the  owner  or  occupier  of  the  land,  a  reasonable  compen- 
sation for  his  damages.  The  banks  of  the  stream  may  therefore 
be  used  for  driving  logs. 

No  request  was  made  to  instruct  the  jury,  that  if  the  stream 
was  incapable  of  being  used,  without  traveling  upon  its  banks 
to  propel  the  logs,  there  could  be  no  public  servitude  in  it. 

The  instruction  given  to  the  jury  was,  "  that  if  it  was  neces- 
sary to  go  on  the  banks  more  or  less,  for  the  purpose  of  driving 
logs  in  Little  river,  that  fact  would  not  take  from  the  stream  its 
public  character,  if  they  found  it  capable  in  other  respects,  of 
being  used  as  a  public  stream."  It  belonged  to  the  jury  to  de- 
termine whether  the  river  possee^ed  those  requisites,   which 
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would  give  it  the  character  of  a  public  stream,  acd  if  they  found 
it  to  be  so,  it  could  not  be  deprived  of  that  character  bj  the  acts 
of  those  who  might  use  it.  In  narrow  places,  it  might  at  times 
be  blocked  up,  or  it  might,  as  has  been  stated,  overflow.  The 
necessity  of  going  upon  the  banks  in  such  instances  to  effect  a 
floating  of  the  logs,  would  not  prevent  the  river  from  being  pub- 
lic. The  inquiry  related  to  the  capacity  of  the  river,  and  that 
could  not  be  altogether  decided,  by  vehat  those  using  it,  might 
find  necessary  at  times  to  do.  Some  might  find  it  absolutely 
necessary  in  their  mode  of  driving  logs  to  commit  trespasses  on 
the  adjoining  lands,  but  their  unlawful  acts  could  not  affect  the 
stream,  if  it  was  really  and  intrinsically  capable  of  public  use. 

If  the  plaintiff  and  others  were  in  the  habit  of  going  upon 
the  banks  of  Little  river  to  drive  their  logs,  it  does  not  appear 
but  that  they  might  have  confined  themselves  to  its  waters, 
though  it  might  be  more  inconvenient  for  them  so  to  have  done. 
Their  want  of  care  in  the  use  of  the  river,  creating  a  necessity 
to  commit  trespasses  to  relieve  their  property,  would  not  prevent 
it  from  being  public,  nor  justify  the  defendant  in  obstructing  it. 
They  would  be  responsible  in  damages  for  any  trespasses  com- 
mitted. 

The  public  are  not  entitled  to  tow  on  the  banks  of  ancient 
navigable  rivers,  at  common  law:  Ball  y.  Herbert,  3  T.  11.  253. 
And  where  a 'river  can  not  be  used  without  towing,  or  going 
upon  its  banks  to  propel  what  is  floating,  such  fact  would 
evince  its  want  of  capacity,  in  itself,  for  public  use. 

Sometimes  the  flow  of  rivers  is  broken  by  cataracts  and  falls, 
while  in  most  of  their  course  there  is  a  smooth  current,  and  they 
are  of  great  utility  in  the  transportation  of  property.  Where 
such  obstructions  exist  to  so  great  extent  as  to  require  the  use 
of  the  shores  to  carry  property  by  them,  though  in  those  places 
they  might  not  have  a  public  character,  yet  for  many  miles  above 
and  below  them  they  might  be  capable  of  a  beneficial  use  for 
trade  and  commerce,  and  thereby  be  public.  These  obstructions 
may  occur  at  long  or  short  intervals,  leaving  other  portions  of 
the  streams  clearly  public. 

It  is  further  contended  by  the  defendant,  that  if  the  dam  was 
an  unlawful  obstruction,  the  plaintiff  had  no  right  to  run  hia 
logs  through  the  defendant's  sluice,  built  on  his  land,  and 
recover  damages  for  repairing  it,  although  such  course  would 
be  less  detrimental  than  the  destruction  of  the  dam,  but  that 
he  should  have  cut  away  the  defendant's  dam. 

If  a  man  has  a  right  of  way  over  another's  land,  unless  the 
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owner  oi  the  land  ia  bound  by  prescription  or  his  own  grant  to 
repair  the  way,  he  can  not  justify  going  oyer  the  adjoining  land 
"when  the  way  is  impassable  by  the  overflowing  of  a  river;  but  if 
public  highways  are  out  of  repair  or  impassable,  as  by  flood; 
therti  is  a  temporary  right  of  way  over  the  adjoining  land:  2  BL 
Com.  36;  3  Kent's  Com.  424. 

Those  obstructions,  which  prevent  a  passage,  while  they  re* 
main,  are  insurmountable. 

It  is  said  by  Buller,  J.,  in  Ball  v.  Herbert,  supra,  ''that  if 
a  river  should  happen  to  be  choked  up  by  mud,  that  would  not 
give  the  public  a  right  to  cut  another  passc^e  through  the  ad- 
joining lands."  The  right  of  way  is  in  the  waters,  and  the  de- 
fendant had  no  authority  to  prevent  its  exercise.  He  could, 
by  law,  erect  and  continue  his  dam  and  mills,  but  was  bound  to 
provide  a  way  of  passage  for  the  plaintiff's  logs.  He  obstiiicted 
the  river  improperly  by  his  dam  and  logs.  The  plaintiff  must 
either  have  left  his  property  and  lost  its  whole  value,  carried  ii 
by  the  dam,  repaired  the  sluice,  and  run  the  logs  through  it,  or 
have  removed  such  portion  of  the  dam  as  would  have  afforded  a 
passage.  He  adopted  that  course,  which  was  least  injurious  ta 
the  defendant. 

The  plaintiff  would  have  had  the  right  to  enter  upon  the  de- 
fendant's land  to  remove  the  obstruction:  Colhurn  v.  Richards, 
13  Mass.  420  [7  Am.  Dec.  160];  Inhabitants  of  Arundel  y,  Mc^ 
Culloch,  10  Id.  70. 

'  The  plaintiff  might  not  be  bound  to  repair  the  sluice,  but 
having  done  so  to  obviate  the  difficulty  created  by  the  defendant, 
there  does  not  appear  to  be  any  reason  why  he  should  be  held  to 
have  taken  that  course,  which  would  have  produced  a  greater 
injury  to  the  defendant:  Miller  v.  Mariner's  Church,  7  Greenl.  51 
[20  Am.  Dec.  341]. 

The  argument,  that  damages  can  not  bo  recovered  for  removing 
the  logs,  because  the  dam  is  alleged  in  the  declaration  to  have 
caused  the  obstruction,  can  not  prevail,  even  if  such  construc- 
tion should  be  given  to  it.  For  the  dam  stopped  the  water  and 
retained  the  defendant's  logs  in  his  mill-pond.  The  removal  of 
it  would  have  allowed  a  free  passage  to  the  logs  in  the  pond,  aa 
well  as  those  of  the  plaintiff.  The  dam  was  the  cause  of  the  in- 
jury; its  direct  result  was  the  detention  of  the  water  above  it, 
and  whatever  might  be  in  it.  The  necessity  of  a  removal  of  the 
logs  was  a  damage  caused  by  the  dam. 

The  defendant  had  a  concurrent  right  with  others  in  the  use 
of  the  stream,  but  it  appears  that  he  transcended  that  right  by 
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filling  his  pond  with  logs,  and  refused  to  remove  them  upon 
request. 

It  may  be  difficult,  in  some  cases,  to  draw  the  line  between 
public  and  private  streams.  The  jury  have  decided  that  Little 
river  belongs  to  the  former  class,  upon  the  exhibition  to  them 
of  much  testimony,  by  both  parties.  And  there  does  not  appear 
to  be  any  sufficient  reason  why  the  verdict  should  be  disturbed. 

Both  the  motion  for  a  new  trial  and  the  exceptions  are  over- 
ruled, and  there  must  be  judgment  on  the  verdict. 

Riparian  Proprietor  on  Non-navioable  Stream  Takes  to  Thread  of 
Stream:  Knight  v.  Wilder ,  48  Am.  Dec.  660,  note  665,  where  other  cases  are 
collected;  Braxon  v.  Bressler,  64  lU.  490,  citing  the  principal  case. 

Navigable  Stream,  What  is:  See  People  v.  Si.  Louis,  48  Am.  Dec  339, 
note  348,  where  other  cases  are  collected.  In  Veazie  v.  Dwinel,  50  Me.  484, 
the  principal  case  is  cited  to  the  point  that  a  river  is  deemed  navigable,  in  a 
technical  sense,  as  high  from  the  mouth  as  the  tide  ebbs  and  flows;  and  in 
The  Montello,  20  WalL  443,  to  the  point  that  a  river  may  be  navigable,  al* 
tnoagh  its  navigation  may  be  encompassed  with  difficulties  by  reason  of 
natural  obstacles,  such  as  rapids  and  sand  bars. 

Obstruction  ov  Navigable  Waters:  See  StcUe  v.  Thompson,  47  Am.  Dec. 
588,  note  589,  whero  other  cases  are  collected.  In  Dwinel  v.  Vecasie^  44  Me. 
175,  the  principal  case  is  cited  to  the  point  that  the  owner  of  a  mill  privilege 
has  a  right  to  erect  and  continue  his  dam  and  mill,  but  is  lx>und  to  provide  a 
passage  for  the  rafts  of  persons  using  the  stream;  and  in  Rogers  v.  Kennebec  db 
P.  li.  R.  Co.,  35  Id.  323,  to  the  point  that  the  legislature  may  authorize  per- 
sons to  construct  a  causeway  or  bridge  across  navigable  or  tide  waters,  al- 
thou^'h  the  uavigatidu  may  be  thereby  impaired  or  injured. 

The  principal  case  is  cited  in  Thvaider  Bay  River  Boom  Co,  v.  Speeefdyt 
31  Mich.  342,  to  the  point  that  a  river  capable  of  floating  logs,  though  only 
for  a  part  of  the  season,  is  to  be  considered  a  public  river,  at  least  for  the 
l)€riod  that  it  is  capable  of  such  use.  It  is  also  referred  to,  on  the  same  point, 
in  Hubbard  v.  Bell,  54  111.  115,  but  that  case  holds  a  contrary  doctrine.  It 
is  also  citeil  in  Moore  v.  Sanbome,  2  Mich.  524,  as  denying  the  application  of 
the  doctrine  of  prescription  to  the  case  of  a  navigable  stream  such  as  that 
under  consideration  therein. 


Merrill  v.  President,  Directors,  and  Company 

OF  THE  Suffolk  Bank. 

[31  Mains,  67.] 

Where  Judgment  against  Corporation  has  been  Satisfied  out  of  the 
estate  of  one  of  its  stockholders,  he  is  a  privy  in  law  to  the  judgment, 
and  may  bring  a  writ  of  error  in  his  own  name  to  reverse  it,  without 
joining  the  other  stockholders. 

Dissolution  of  Corporation  by  Act  of  Legislature  deprives  it  of  its  cor- 
porate existence,  and  no  legal  judgment  can  thereafter  be  rendered 
against  it. 
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EsuoB  to  reyene  a  judgment.  Plea,  in  mdlo  est  erratum.  The 
other  facts  are  stated  in  the  opinion. 

A.  MerriUf  for  the  plaintiff  in  error. 

Appleions^  for  the  defendants  in  error. 

By  Court,  Sheflet,  C.  J.  This  is  a  ^nrit  of  error  brought  by 
the  plaintiff  to  reverse  a  judgment  recovered  by  the  Suffolk 
Bank  against  the  Frankfort  Bank.  The  writ  alleges,  that  the 
plaintiff  is  a  stockholder  of  the  Frankfort  Bank  and  that  an 
execution  issued  on  that  judgment  has  been  levied  upon  his 
estate. 

The  error  assigned  is,  that  the  writ  was  sued  out  and  the  judg- 
ment rendered  after  the  charter  of  the  bank  had  been  revoked 
by  an  act  of  the  legislature,  and  that  there  was  no  such  cor- 
poration in  existence  as  the  Frankfort  Bank  at  the  time,  when 
the  judgment  was  recovered. 

The  plea  in  nuUo  est  erratum  operates  as  a  demurrer  and  ad- 
mits the  facts  stated  and  assigned  for  error.  The  principal 
question  presented  is,  whether  the  plaintiff  is  entitled  to  sue 
out  a  writ  of  error. 

The  act  of  March  29, 1836,  c.  233,  made  the  private  property 
of  the  stockholders  of  a  bank,  liable  to  be  attached  and  taken  in 
a  suit  commenced  against  the  bank  by  a  holder  of  its  bills, 
which  had  been  presented  and  payment  thereof  delayed  for 
more  than  fifteen  days.  The  property  of  the  plaintiff  appears 
to  have  been  taken  by  virtue  of  this  provision,  in  satisfaction 
of  the  execution  issued  on  the  judgment,  which  he  seeks  to  re- 
verse. 

The  rule,  by  which  the  court  is  to  determine,  who  may  sue 
out  a  writ  of  error,  is  stated  to  be,  "  the  writ  of  error  shall  be 
brought  by  him,  who  should  have  the  thing,  for  which  the 
judgment  is  erroneously  given,  if  the  judgment  had  not  been 
given:"  Vin.  Ab.,  Error,  K,  pi.  1.  No  person  can  bring  a  writ 
of  error,  who  is  not  a  party  or  privy  to  the  record  or  is  preju- 
diced by  the  judgment:  William  v.  Owyn,  2  Saund.  46  a,  note 
6;  Jaques  v.  Cesar,  Id.  101  e,  note  1.  The  books  do  not  all  agree 
respecting  the  classes  of  persons,  who  may  be  comprehended 
under  the  term  *  •  privies."  They  all  admit,  that  there  are  privies 
in  law  as  well  as  in  blood  and  in  estate.  The  examples  of  priv- 
ity in  law  are  those  of  a  personal  representative  of  a  deceased 
person,  and  those  holding  estates  by  escheat.  There  are,  how- 
ever, others  named  as  authorized  to  sue  out  writs  of  error  in 
that  character.     '*A  writ  of  error  may  be  brought  by  him  that 


1849.]  Merrill  v.  Suffolk  Bane.  651 

is  made  party  by  law,  though  he  was  not 'originally  party:" 
Vin.  Abr.,  Error,  K,  pi.  5.  Vouchees  are  of  this  class.  So  "  if 
the  connusor  of  a  statute  aliens  the  land  and  execution  is  issued 
against  the  alienee,  he  may  have  a  writ  of  error  upon  the  execu- 
tion : "  Id.  pi.  17.  But  a  qucBre  is  put  in  Viner,  whether  he 
oould,  "  for  he  is  not  privy  thereto,  for  the  execution  goes  of  the 
land  pf  the  connusor."  Authority  is  then  cited,  sustaining  the 
first  position,  "because  he  is  ousted  by  the  execution."  This 
in  principle,  is  closely  analogous  to  the  present  case.  The  land 
was  in  that  case  taked  by  an  execution  issued  on  a  judgment  for 
the  collection  of  a  debt,  and  the  land  of  one  not  a  party  to  the 
judgment  or  execution  was  taken  in  satisfaction  of  the  execu- 
tion, the  law  authorizing  it.     Such  is  the  position  of  the  plaintiff. 

Privies  by  law,  having  an  interest  in  the  judgment  or  in  the 
property  affected  by  it,  were  recognized  as  entitled  to  the  writ 
in  the  case  of  Porter  v.  Bummery,  10  Mass.  68.  In  the  case  of 
Shirley  v.  Lunenburg,  11  Id.  384,  a  pauper  not  a  party  to  the 
judgment,  and  whose  rights  were  affected  by  it,  was  regarded  as 
so  connected  vrith  it,  that  he  could  maintain  a  writ  of  error. 
Those,  who  must  be  regarded  as  privies  in  law  to  a  judgment 
can  never  be  certainly  determined  by  the  law,  as  it  was  at  any 
particular  time;  for  the  law  by  legislative  enactment  may  be 
often  changed,  makiug  those  privies  in  law  to  a  judgment,  who 
were  not  so  before  the  enactment.  When  a  statute  makes  pro- 
vision, that  the  estate  of  a  person  not  named  as  a  party  to  the 
judgment  may  be  taken  to  satisfy  that  judgment,  and  the  estate 
is  accordingly  taken,  it  makes  him  a  privy  in  law  to  that  judg- 
ment. So  the  party  in  interest,  not  named  in  a  suit  commenced 
on  a  chose  in  action,  in  the  name  of  the  assignor,  is  a  privy  in 
law  to  the  judgment  rendered;  and  it  has  been  decided,  that  he 
may  maintain  a  writ  of  error  to  reverse  a  judgment  rendered 
against  the  nominal  plaintiff:  Marr  v.  Hannay  7  J.  J.  Marsh. 
642  [23  Am.  Dec.  446].  The  question  now  before  the  court  was 
not  presented  or  decided  in  the  case  of  Whitman  v.  Cox,  26  Me. 
835,  although  there  is  a  dictum  arguendo,  that  one  so  situated 
could  not  maintain  a  writ  of  error. 

It  is  insisted,  that  the  plaintiff  alone  can  not  maintain  the 
writ.  That  all  the  other  stockholders  should  be  joined.  But 
those  can  not  be  regarded  as  entitled  to  the  writ,  who  are  not 
prejudiced  by  the  judgment,  and  who  would  receive  no  advan- 
tage from  its  reversal;  and  it  does  not  appear,  that  there  are 
other  persons  of  that  description. 

It  is  true,  that  there  can  be  no  corporators  without  a  corpora- 
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don.  The  plaintiff's  estate,  however,  has  been  taken  by  the 
defendants  in  error,  on  the  ground  that  he  was  a  stockholder, 
and  they  can  not  object,  that  he  did  not  sustain  that  character. 
He  is  entitled  to  present  himself  in  the  character,  in  which  he 
has  been  deprived  of  his  estate.  It  is  alleged  in  argument,  that 
he  had  transferred  his  shares  to  another  person,  but  there  is  no 
proof  of  it  presented.  A  more  satisfactory  answer  to  the  objeo- 
aon  may  be,  that  the  act  of  March  29,  1841,  revoking  the  char- 
ter, recognizes  the  continued  existence  of  the  stockholders,  and 
provides,  that  nothing  therein  shall  be  contitrued  to  absolve  any 
of  those,  who  are  or  have  been  corporators  or  members  thereof » 
from  any  existing  liabilities,  and  that  any  balance  remaining, 
after  the  liabilities  of  the  corporation  have  been  discharged,  shall 
be  divided  among  the  stockholders. 

Error  may  be  assigned  on  the  death  of  a  party  before  judg- 
ment: WUkea  v.  Jorden,  Hob.  5.  The  death  of  a  defendant  is 
not  assignable  for  error,  if  the  record  states,  that  he  appeared, 
for  nothing  can  be  assigned  as  error,  which  contradicts  the  rec- 
ord: Flommer  v.  Webb,  2  Ld.  Raym.  1415.  The  statute  of  17 
Car.  n.,  c.  8,  provided  that  death  between  the  verdict  and  judg- 
ment, shoidd  not  be  assigned  as  error.  The  counsel  for  the 
plaintiff  speaks  of  an  agreement  to  be  defaulted  in  the  original 
action,  but  the  record  does  not  exhibit  any  such  agreement. 

The  dissolution  of  a  corporation  by  act  of  the  legislature,  de- 
prives it  of  its  corporate  existence,  and  no  legal  judgment  can 
be  rendered  against  it.  , 

Judgment  reversed. 

Repeal  of  its  Chabteb  Dissolves  Corporation:  See  Crease  v.  Babeoek, 
34  Am.  Dec.  61,  note  69,  where  other  cases  are  referred  to. 

Attachment  against  Corporation  Dissolved  bt  its  Civil  Dsath: 
Farmei-a'  and  Mechanics*  Bank  v.  Little,  42  Am.  Dec.  293. 

Writ  Directed  to  Defunct  Corporation  is  a  Ntjllitt;  and  a  judg- 
ment against  it  is  of  no  effect:  lienick  v.  Bank  of  West  Union,  42  Am.  Dec 
203.  See  also  note  to  May  v.  State  Bank  of  North  Carolina,  40  Id.  737,  where 
this  subject  is  discussed  at  some  length.  In  Folger  v.  Columbian  Ins,  Co,,  99 
Mass.  276,  the  principal  case  is  cited  to  the  point  that  an  action  at  law  can 
not  be  maintained  against  an  extinct  corporation. 

The  principal  case  is  cited  in  Ranldn  v.  Sherwood,  33  Me.  511,  to  tho 
point  that  stockholders  in  an  extinct  bank,  whoee  property  has  been  taken 
in  execution  on  a  judgment  rendered  against  it,  may  bring  a  writ  of  error  tc 
reverse  it. 
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Lottlefield  v.  Maxwell. 

CirsTOM  FOB  Interest  ob  Pbofit  to  be  Had  ob  Taken  in  Another's  land 
is  bad;  snch  a  right  must  be  alleged  by  prescription  in  a  que  estate. 

Bight  to  Pile  and  Keep  Wood  on  Another's  Land  is  a  profit  therein, 
and  a  cnstom  to  so  use  the  land  can  not  be  sustained. 

Tbesfasb  quare  clauBumf regit ^  for  piling  wood  on  the  plaint- 
iff's land.    The  facts  are  stated  in  the  opinion. 

Bourne^  for  the  plaintiff. 

Eastman^  for  the  defendant. 

By  Court,  Wells,  J.  The  locua  in  quo  lies  above  the  ordinary 
high-water  mark  of  the  sea,  but  below  the  extraordinary  high- 
water  mark,  and  according  to  the  principles  of  the  common 
law,  the  title  to  it  is  in  the  plaintiff. 

Sir  Matthew  Hale,  in  his  treatise,  De  Jure  Maria,  c.  6,  speak- 
ing of  the  sea-shore,  says,  it  is  certain  that  that  which  the  sea 
overflows,  either  at  high  spring  tides  or  at  extraordinary  tides, 
comes  not,  as  to  this  purpose,  under  the  denomination  of  liUiLS 
maris,  and  consequently  the  king's  title  is  not  of  that  large 
extent,  but  only  to  land  that  is  usually  overflowed  at  ordinaiy 
tides. 

The  defendant  alleges  in  his  brief  statement,  that  the  inhab- 
itants of  the  town  of  Wells,  for  more  than  twenty  years,  have 
claimed  and  exercised  the  right  to  haul  and  pile  wood  on  the 
premises  described  in  the  plaintiff's  declaration,  for  the  pur- 
poses of  sale  and  shipping,  and  that  the  defendant  is  an  inhab- 
itant of  that  town,  and  hauled  and  piled  his  wood  for  that  pur- 
pose; that  the  said  inhabitants,  for  the  same  time,  have  had  a 
custom  to  pile  wood  thereon  for  sale  or  shipping,  at  their  free 
will  and  pleasure,  and  that  said  inhabitants,  and  all  other  per- 
sons in  the  neighboring  towns,  have  had  a  custom  to  do  the 
same  acts,  and  also  to  haul  sea-weed  or  maniure  from  the  sea- 
shore adjacent  thereto,  and  to  pile  the  same  and  other  things 
thereon,  at  their  free-will  and  pleasure,  from  time  immemorial, 
as  a  common  landing  place. 

The  question  presented  is,  whether  the  inhabitants  of  one  or 
more  towns  can  claim  the  right  or  custom,  by  a  long  use  of 
more  than  twenty  years,  to  deposit  wood  upon  the  plaintiff's 
land. 

In  the  case  of  Bethum  v.  Turner,  1  Greenl.  Ill  [10  Am.  Dec. 
86],  the  usage  of  depositing  lumber  on  the  landing  place  had 
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continued  for  more  than  tbii*ty-five  years,  but  without  any  claim 
of  title,  except  what  might  arise  from  the  fact  of  occupation; 
and  such  usage  was  not  considered  sufficient  to  establish  tho 
right.  In  the  present  case,  the  defendant  offered  to  prove,  that 
the  acts  alleged  to  have  been  done  in  the  brief  statement,  were 
accompanied  by  a  claim  of  right,  and  with  the  knowledge  of  the 
owners.  That  case,  although  like  this  in  many  respects,  can 
not  be  considered  as  an  authority  directly  in  point. 

In  GaicwanVs  Case,  G  Co.  60,  the  defendant  justified  by  a 
plea  of  a  right  of  common  for  depasturing  in  the  plaintiff's 
close,  for  all  Iho  inhabitants  of  the  village  of  Stixwold,  and  it 
was  held  that  the  custom  was  bad,  and  that  there  was  a  differ- 
ence between  an  interest  or  profit  to  be  taken  or  had  in  another's 
soil,  and  an  easement  in  another's  soil,  that  a  custom  for  every 
inhabitant  to  have  a  way  to  church  or  market  is  good,  for  it  ia 
but  an  easement  and  no  profit. 

In  Grimstead  v.  Marlowe,  4  T.  E.  717,  the  defendant  justified 
imder  a  custom,  that  every  inhabitant,  dwelling  in  any  ancient 
messuage  within  the  parish  of  Leatherhead,  from  time  whereof, 
etc.,  hath  used  to  have  common  of  pasture  in  the  common 
meadow.  Lord  Eenyon  said,  there  may  be  a  custom  for  an 
easement,  as  a  right  of  way,  in  alieno  solo,  but  for  a  profit  a 
prendre,  tho  party  must  prescribe  in  a  que  estate,  and  he  cites 
Gateicard's  Case,  and  the  case  of  Hardy  v.  HoUydarj,  a  note  of 
which  was  read  by  BuUer,  J. 

Waters  V.  Lilly,  4  Pick.  145  [16  Am.  Dec.  333],  was  trespass 
for  taking  fish  in  the  plaintiff's  close,  and  the  defendant  offered 
to  prove  that  the  inhabitants  of  the  vicinity  had  from  time  im- 
memorial taken  fish  in  the  plaintiff's  pond,  which  was  an  en- 
largement of  a  natural  stream  by  a  dam.  But  it  was  decided 
that  the  custom  proposed  to  be  proved  is  not  one  that  could  be 
sustained  in  law,  for  a  custom  to  take  anything  from  another's 
land,  or  for  a  profit  aj)rendre,  is  not  a  lawful  custom,  and  that 
such,  if  available  at  all,  must  be  set  up  by  prescription  as  be- 
longing to  some  estate,  and  should  be  pleaded  with  a  que  estate. 

In  the  case  of  Perky  v.  Langley,  7  N.  H.  233,  it  is  said  that 
it  is  not  essential  that  such  rights  be  prescribed  for  in  a  que 
estate,  as  holden  in  the  language  of  Grimstead  v.  Marhnoe,  4  T.  R. 
717;  for  all  rights  that  can  be  sustained  by  prescript  ioa,  can  be 
prescribed  for  in  a  man  and  his  ancestors.  But  it  is  further  said» 
that  the  inhabitants  of  a  town,  as  such,  or  tho  inhabitants  of  tho 
ancient  houses  of  a  town,  can  not  claim  a  right  of  common, 
or  other  profit,  in  alieno  solo,  as  a  custom,  for  the  inhabitantt? 
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may  not  have  the  inheritance,  and  that  there  are  no  authorities 
that  sustain  the  removal  of  the  soil,  or  the  taking  of  profits, 
from  the  soil  of  another,  as  a  custom. 

In  Pearsall  v.  Post,  20  Wend.  Ill,  and  this  same  case,  22  Id. 
425,  where  the  question  under  consideration  was  very  fidly  ex- 
amined, it  was  decided  that  the  public  have  not  the  right,  against 
the  will  of  the  owner,  to  use  and  occupy  his  soil,  adjoining 
navigable  waters,  as  a  public  landing  and  place  of  deposit  of 
property,  in  its  transit  to  and  from  vessels  navigating  such 
waters,  although  such  user  has  been  continued  upwards  of 
twenty  years  with  the  knowledge  of  the  owner. 

The  principle  to  be  extracted  from  the  cases  cited  is,  that  a 
custom  for  an  interest  or  profit  to  be  taken  or  had  in  another's 
soil  is  bad,  and  that  such  right  must  be  alleged  by  prescription 
in  a  que  estate.  In  the  case  of  Ferley  v.  Langley,  it  is  said  that 
such  claim  may  be  sustained  as  a  prescription  by  the  individual 
through  his  ancestors,  while  the  other  cases  maintain  that  there 
must  be  a  dominant  as  well  as  a  servient  estate. 

A  custom  is  local,  and  is  alleged  in  no  person,  but  laid  within 
some  manor  or  other  place :  Co.  Lit.  114  a. 

There  are  many  easements  for  which  a  man  may  prescribe  as 
having  been  exercised  by  him  and  his  ancestors,  or  by  a  body 
politic  and  their  predecessors,  without  profit,  as  a  way  through 
another's  land,  a  sink,  and  the  like:  3  Cm.  Dig.,  tit.  31,  c.  1, 
sec.  21. 

The  public,  as  well  as  an  individual,  may  acquire  a  right  of 
way  by  an  adverse  use  of  the  same,  but  in  this  state  a  user  of 
twenty  years  is  required:  Howell  v.  Montville,  4  Greenl.  270; 
I^es  V.  Troy,  5  Id.  368. 

But  such  right  is  not  considered  a  profit  in  alieno  solo.  It  is 
the  mere  right  of  passing  and  repassing;  the  title  to  the  land, 
and  all  the  profits  to  be  derived  from  it,  consistently  with  the 
right  of  way,  remain  in  the  owner  of  the  soil :  Slackpole  v.  Healy, 
IG  Mass.  33  [8  Am.  Dec.  121]. 

The  case  of  Coolidge  v.  Lt^amed,  8  Pick.  504,  more  fully  sus- 
laius  the  right  claimed  by  the  defendant  than  any  other,  which 
has  been  examined.  The  facts  of  that  case  are  not  very  fully 
stated,  and  the  second  plea  appears  to  place  the  right  upon  the 
use  of  the  landing  for  boards  and  timber  in  their  transit  to  and 
from  the  river,  more  like  a  right  of  way,  than  that  of  piling  and 
depositing  timber  upon  the  locus  in  quo.  But  the  court  recog- 
nize the  right  as  one  belonging  to  the  public  as  well  as  the 
inhabitants  of  Watertown,  and  if  it  were  a  landing  place,  a 
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place  of  deposit,  the  case  would  not  be  in  harmony  with  that  of 
PearsaU  v.  Post. 

But  is  the  right  claimed  by  the  defendant  a  profit  in  alieno 
solof  The  premises  mentioned  in  the  dedazation,  consist  of 
two  and  half  acrei  The  defendant  offered  to  prove  that  the 
inhabitants  of  Wells  and  others,  had  been  accustomed  to  de- 
posit wood  upon  them  at  all  times,  that  the  quantity  piled  upon 
the  land  was  nearly  two  thousand  cords  at  a  time,  that  vessels 
were  loaded  from  the  front  of  the  lot,  with  the  wood,  that  each 
individual  piled  on  any  part  of  the  land  he  thought  proper,  if 
not  previously  occupied,  that  it  had  been  customary  to  pile 
upon  all  parts  of  it,  and  that  since  1819,  it  had  at  many  times 
been  nearly  covered  with  piles  of  wood  and  sea- weed. 

Such  a  use  of  another's  land  must  be  considered  as  a  profit- 
able one,  arising  to  those  who  exercise  it.  It  is  not  a  claim  to 
cany  anything  away  from  the  soil,  but  the  direct  and  continual 
appropriation  of  it  for  the  purposes  of  gain.  Indeed  it  appears 
to  go  beyond  a  mere  incorporeal  right,  and  in  the  full  extent  of 
its  exercise  to  claim  the  entire  dominion  of  the  land,  so  as  to 
deprive  the  owner  of  any  benefit  from  it. 

In  the  case  of  Cortelyou  v.  Van  Brundi,  2  Johns.  856  [3  Am. 
Dec.  439],  the  defendant  claimed  a  right  by  prescription  to  erect 
a  temporary  hut  for  the  purposes  of  fishing,  upon  the  plaintiffs 
land.  But  it  was  denied  by  Thompson,  J.,  that  prescription 
would  in  any  case  give  a  right  to  erect  a  building  on  another's 
land.  He  says,  it  is  a  mark  of  title  and  of  exclusive  enjoyment, 
that  title  to  land  requires  the  higher  evidence  of  corporeal  seisin 
and  inheritance,  and  that  prescription  applies  only  to  incorpo- 
real hereditaments. 

The  right  of  erecting  a  hut  for  temporary  purposes,  would  not 
seem  to  be  any  more  corporeal  in  its  character,  than  the  right 
of  piling  wood  upon  the  land,  to  remain  as  long  as  might  suit 
the  pleasure  of  the  owner. 

But  without  deciding,  that  the  claim  set  up  by  the  defendant 
for  himself  and  others,  is  an  entire  usurpation  of  the  fee;  and 
should  be  tried  by  tbe  rules  of  limitation  applicable  to  a  claim 
of  title,  by  a  corporeal  adverse  seisin,  it  is  enough  for  the  de- 
cision of  tbe  case,  to  say,  that  the  claim  is  certainly  one  of  an 
interest  or  profit  in  the  soil,  and  brings  it  within  the  rule  that 
such  a  claim  can  not  be  sustained  by  custom,  and  a  default  must 
be  entered. 

UsAGB  CoNTBART  TO  CoftMON  Law  IS  NOT  GooD*.  See  Hortii  V  Ocurdon,  90 
Am.  Dec.  510. 
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Maxwell  v.  Maxwell. 

[31  Maixx,  184.1 

It  m  vov  Kiobsbaby  to  Pbove  Avsrmxnt  in  Deolasatiok  where  the 
whole  of  it  may  be  stricken  out  without  destroying  the  phuntiflTs  right 
of  ftotion. 

TiNAin*  IN.  Common  may  Maintain  Trespass  against  his  Go-tbbant  for 
■trip  and  waste  committed  by  him  during  the  pendency  of  a  petition  lor 
partition,  even  though  the  defendant  is  himself  the  petitioner.  And  in 
such  action  the  declaration  need  not  name  the  other  co-tenants. 

Tbespass,  under  the  statute,  by  one  tenant  in  common  of  land 
against  his  co-tenant  for  committing  waste.  The  declaration 
<)hargea  that  while  a  petition  for  the  partition  of  the  land  was 
pending,  m  which  the  defendant  was  petitioner,  he  cut  down 
and  destroyed  one  thousand  spruce  and  maple  trees  standing  on 
flaid  land,  and  carried  away  and  converted  to  his  own  use  the 
wood  and  the  branches  thereof,  viz.,  fifty  cords  of  wood  and 
twenty-five  loads  of  branches,  whereby  the  defendant  became 
liable  to  pay  three  times  the  amount  of  the  damage  done  to  said 
land.    The  other  facts  appear  from  the  opinion. 

M.  M,  BuUer,  for  the  plaintiff. 

A,  M.  True^  iot  the  defendant. 

By  Court,  Wells,  J.  This  case  comes  before  us  by  excep- 
tions from  the  district  court.  Upon  the  evidence  introduced  by 
the  plaintiff,  the  judge  of  that  court  ordered  a  nonsuit. 

The  defendant  contends  that  the  nonsuit  was  properly  or- 
dered, because  the  evidence  does  not  support  the  declaration. 
The  declaration  alleges  that  the  defendant  cut  down  and  carried 
away  spruce  and  maple  trees,  and  the  number  of  them,  and  the 
quantity  of  wood  made  from  them.  The  proof  is,  that  the  de- 
fendant procured  to  be  cut  twenty-four  cords  of  wood,  and 
removed  a  portion  of  it,  but  there  was  no  proof  of  the  kind  of 
wood  which  was  cut. 

Must  the  plaintiff  fail  of  recovering  unless  he  can  prove  the 
kind  of  wood  cut? 

In  declarations  upon  contracts,  they  must  be  proved  as  laid: 
Bristow  V.  WrigU,  2  Doug.  666;  BotMns  v.  Otis,  1  Pick.  308. 
But  both  in  cases  of  contracts  and  torts,  if  the  whole  of  an 
averment  may  be  stricken  out  without  destroying  the  plaintiff's 
right  of  action,  it  is  not  necessary  to  prove  it:  1  Chit,  on  PI. 
807,  372;  Otvinnet  v.  Phillips,  3  T.  R.  643;  Peppin  v.  Solomons. 
B  Id.  496;  WiUiamson  v.  Allison,  2  East,  446. 

Ax.  Dso.  Vox..  L— 43 


668  Maxwell  u  Maxwell.  [Maine^ 

In  an  action  of  troyer  for  a  note,  where  an  mmecesaarilj  par- 
tionlar  description  of  it  is  given  in  the  declaration,  an  entire 
failure  of  any  proof,  as  to  snch  needless  ayerments,  will  not  da- 
feat  the  action:  Ewell  v.  0%Ui8^  14  Me.  72. 

By  statute,  c.  129,  sec.  7,  the  defendant  is  made  liable  to  the 
plaintiff  for  cutting  down  or  canying  away  any  trees,  timber^ 
wood,  or  underwood,  standing  or  lying  on  the  lands  held  in 
common,  while  a  petition  is  pending  for  a  partition  of  the  prem- 
ises. The  statute  does  not  require  a  description  of  the  kind  of 
trees,  and  that  ayerment  might  be  stricken  out  of  the  declara- 
tion without  impairing  the  plaintiff's  right  to  recover.  So  also 
the  allegation  of  the  trees  need  not  be  retained,  for  the  plaintiff 
would  be  entitied  to  recover  upon  the  other  averment  of  *'  fifty 
cords  of  wood,"  etc.  The  proof  therefore  does  support  that 
part  of  the  declaration  which  is  necessary  to  be  proved. 

The  objection  as  to  the  form  of  action  can  not  prevail.  Pend- 
ing the  petition  for  partition,  the  acts  of  the  defendant  were 
made  by  statute  an  unlawful  interference  with  the  soil  and  free- 
hold of  the  plaintiff,  and  by  the  ninth  section  of  the  same  statute 
such  acts  are  denominated  a  trespass.  If  the  defendant  had  a 
right  at  common  law  to  cut  down  and  cany  away  trees  or  wood 
from  the  land  held  in  common,  without  being  a  trespasser,  that 
right  was  suspended  by  the  statute  during  the  pendency  of  the 
petition  for  partition.  And  the  form  of  action  is  to  be  adapted 
to  the  nature  of  the  injury,  which  in  this  case  related  to  the 
realty,  and  was  produced  by  acts  Ulegal  and  directiy  injurious. 
Trespass  quare  clausum  appears  to  be  the  most  appropriate 
action:  Maddox  v.  Goddard,  15  Me.  218  [33  Am.  Dec.  604]. 
The  statute  of  1821,  sees.  2  and  3,  provided  an  action  of  tres- 
pass for  such  injury,  which,  relating  to  real  estate,  must  be 
understood  to  mean  trespass  quare  clausum :  Hubbard  v.  J3t/5- 
bard.  Id.  198. 

It  is  said  that  the  trespasses  are  not  proved  to  have  been 
committed  during  the  pendency  of  the  petition,  but  by  the  facta 
exhibited,  they  were  so  committed  while  the  petition  was  pend- 
ing. 

By  section  8,  of  statute,  c.  129,  the  damages  may  be  recovered 
by  any  one  of  the  co-tenants,  without  naming  any  one  but  the 
plaintiff,  when  the  action  is  founded  on  section  7,  against  one 
of  the  tenants  in  common.  The  seventeenth  section  relates  to 
actions  by  tenants  in  common,  co-parceners,  or  joint  tenants 
against  strangers  to  the  common  property,  and  does  not  affect 
the  present  action. 
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The  parties  have  agreed,  that  if  this  court  shall  be  of  opinion 
that  the  nonsuit  should  be  taken  off,  and  that  the  action  can  be 
maintained  upon  the  evidence  in  the  case,  that  the  court  may 
assess  the  damages  and  enter  final  judgment. 

The  nonsuit  is  accordingly  taken  off  and  judgment  is  to  be 
rendered  for  the  plaintiff,  the  defendant  to  be  heard  in  dam- 
ages.   

Co-TBzrAin*,  WHXN  MAT  MAINTAIN  TfiispAsa.  See  LongfiUoiw  t.  Qtiiiii^» 
48  Am.  Dec  526;  Warrtn  t.  AUer^  44  Id.  406,  note  400,  where  other  cases 
are  collected. 


SikOEB  V.  POBTSMOXTTHy  S.   &  P.   &   E.  R.  R.   Go. 

[31  Mazbx,  228.] 

OoiiHON  Cabbikb  mat  bt  Express  Agbbement  Limit  his  Common-law 
LiABiLiTT,  but  can  not  exonerate  himself  from  liability  for  damage  occa- 
sioned by  his  negligence  or  miscondact. 

Common  Cabbikb  is  Liablb  tob  Disobedienob  ov  DntEonoNS  given  and 
assented  to  respecting  the  mode  of  conveyance. 

AffBKBMENT  BT  Shiffeb  TO  AssuME  RisK  *<ov  All  DAMAGES  that  may 
happen"  to  the  goods  in  the  course  of  transportation  does  not  exonerate 
the  carrier  from  liability  for  damage  resulting  from  his  negligence  or 
misconduct;  but  it  will  cast  upon  the  shipper  the  burden  of  proving  thai 
the  damage  was  so  occasioned. 

Assumpsit.    The  plaintiff's  horse  was  carried  by  the  defend-^ 
ants'  railroad  from  Boston  to  Portland,  in  an  open  car,  on  a. 
yery  cold  day,  and  suffered  serious  injury  from  exposure  to  the 
cold.     One  of  plaintiff's  witnesses  testified  that  he  took  the^ 
horse  to  the  depot  and  requested  one  of  the  defendants'  servants 
there  to  have  the  horse  carried  in  a  close  car.    The  defendantfif 
introduced  in  evidence  the  f ollovnng  agreement,  which  had  been 
signed  by  the  plaintiff:  ''  We,  the  undersigned,  hereby  agree 
to  exonerate  the  P.  S.  &  P.  &  E.  Bailroad  Company  from  all 
damages-  that  may  happen  to  any  horses,  oxen,  or  other  live 
stock,  that  we  send,  or  may  send,  over  said  company's  railroad; 
meaning  by  this,  that  we  take  the  risk  upon  ourselyes  of  all  and 
any  damages  that  may  happen  to  our  horses,  cattle,  etc. ;  and 
that  we  will  not  call  upon  said  railroad  company,  or  any  of  their 
agents,  for  any  damages  whatever."    The  court  instructed  the 
jury  that  common  carriers  were  always  bound  to  obey  special 
directions  given  to  them  as  to  the  maimer  of  transporting 
property  intrusted  to  them;  that  they  were  bound  to  provide 
suitable  carriages  and  conveyances;  that  they  were  bound  to 
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^aard  against  improper  hazards  and  injury  to  the  property  hj 
«torms;  that  the  burden  of  proof,  when  any  loss  hapi>en8,  is 
upon  the  defendants  to  show  that  it  was  not  occasioned  by  their 
fault;  that  the  papers  signed  by  the  plaintiff  excused  Ihe  de- 
fendants from  liability  for  such  losses  as  are  incurred  by  cars 
running  off  the  track,  and  the  like  accidents,  but  did  not  excuse 
them  for  their  own  malfeasance,  misfeasance,  or  negligence; 
that  if  the  plaintiff  gave  the  defendants  special  directions  as  to 
the  mode  of  canying  the  horse,  they  were  bound  to  follow  them; 
that  the  omission  of  the  defendants  to  foUow  the  orders  given 
again  shifted  the  burden  of  proof  to  the  defendants  to  make 
good  their  excuse,  and  they  would  be  bound  to  show  that  the 
loss  was  suffered  without  their  fault.  Other  instructions  given 
to  the  jury  are  stated  in  the  opinion.  The  jury  found  a  verdict 
for  the  plaintiff. 

DdiJxm  and  S.  Fsssenden,  for  the  defendants. 

Shepley  and  Dana,  for  the  plaintiff. 

"By  Court,  Sheplet,  C.  J.  It  can  not  be  useful  to  notice  or 
to  attempt  to  reconcile  the  very  numerous  opinions  and  de-- 
oisions  respecting  the  responsibility  of  common  carriers  for  the 
loss  of  property  intrusted  to  them  for  conveyance.  Most  of 
.the  cases  were  collected  or  referred  to  in  the  opinion  of  Mr. 
Justice  Cowen,  in  the  case  of  Cole  v.  Ooodioin,  19  Wend.  251 
[32  Am.  Dec.  470]. 

It  will  be  sufficient  to  state  the  law  established  by  the  pro* 
gressive  and  decisive  weight  of  authority.  By  the  common  law 
they  were  liable  for  all  losses  not  occasioned  by  the  act  of  Gk>d 
or  the  public  enemy.  They  could  not  refuse  to  cany  a  package, 
and  when  its  contents  were  not  made  known  to  them,  they  were 
often  subjected  to  heavy  damages  without  receiving  any  ade- 
quate compensation  for  the  risk  incurred.  To  obtain  relief  by 
«  limitation  of  their  liability,  it  became  a  very  general  practice 
to  give  notice  that  they  would  not  be  answerable  for  the  loss  or 
damage  of  goods  above  the  value  of  five  pounds,  unless  the 
nature  and  value  were  specified  and  entered,  and  a  premium 
^d  accordingly.  The  effect  of  notices  of  this  description  was 
80on  presented  for  judicial  determination. 

The  conclusion,  to  which  the  courts  ultimately  came,  was, 
that  they  could  have  no  effect  unless  brought  to  the  knowledge 
of  the  owner  of  the  goods,  before  he  had  intrusted  them  to  the 
€are  of  the  carrier.  That  in  such  case  they  would  have  the 
effect  to  prevent  a  recovery  of  damages,  for  a  loss  not  occasioned 
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by  the  misconduct  or  negligence  of  the  carrier  or  his  servants, 
when  the  owner  had  not  complied  with  the  terms  of  the  notice. 

This  conclusion  appears  to  have  been  formed  by  a  considera- 
tion that  a  person  informed  of  the  notice,  who  intrusted  goods 
to  their  care  without  making  known  their  nature  and  value» 
consented  that  they  should  be  carried  upon  the  terms  proposed 
in  the  notice,  and  that  a  contract  to  that  effect  was  thus  made 
between  the  parties,  by  a  proposal  for  their  carriage  upon 
certain  terms  stated,  and  by  an  acceptance  of  them:  Lyony. 
Mdls,  6  East,  428. 

The  notices  were  usually  given  in  terms  so  general  that  a 
literal  construction  of  the  contract  thus  arising  out  of  them 
would  have  exonerated  the  carriers  from  liability  for  their  own 
misfeasance  or  negligence,  and  from  that  of  their  servants. 
Yet  the  well-established  construction  of  them  has  been  that 
they  were  not  thereby  relieved  from  their  liability  to  make  com- 
pensation for  losses  thus  occasioned:  Beckv,  Evans;  16  East» 
244;  Smilh  v.  Home,  8  Taunt.  144;  Newborn  v.  Just,  2  Car.  &  P. 
76;  BirkeU  v.  WUlan,  2  Bam.  &  Aid.  356;  Oameit  v.  WUlan,  5 
Id.  63;  Sleat  v.  Fagg,  Id.  342;  Duff  v.  Budd,  3  Brod.  &  B.  177; 
Brooke  v.  Picbwick,  4  Bing.  218;  BUey  v.  Home,  5  Id.  217;  Bo^ 
denham  v.  Bennet,  4  Price,  34;  Story  on  Bail.  (4th  ed.)  sec.  570^ 
where  it  is  said,  ''It  is  clear  that  such  notices  will  not  exempt 
the  carrier  from  losses  by  the  misfeasance  or  gross  negligence 
of  himself  or  servants,"  ''for  the  terms  are  uniformly  construed 
not  to  exempt  him  from  such  losses."  Kent  also  states,  "  It  ia 
perfectly  well  settled  that  the  carrier,  notwithstanding  notice 
has  been  given  and  brought  home  to  the  party,  continues  re- 
sponsible for  any  loss  or  damage  resulting  from  gross  negli- 
gence or  misfeasance  in  him  or  his  servants:"  2  Kent's  Com. 
607.  Mr.  Justice  Power,  in  the  case  of  Cole  v.  Ooodvnn,  while 
speaking  of  the  decisions  in  Westminster  Hall,  respecting  the 
liability  of  a  common  carrier,  says,  "It  is  equally  well  settled 
that  he  can  not  either  capriciously,  by  a  single  instance,  or  by 
public  notice,  seen  and  read  by  his  customer,  nor  even  by 
special  agreement,  exonerate  himself  from  the  consequences  of 
gross  neglect." 

In  many  of  the  cases  the  words  "gross  neglect"  were  used 
without  any  definite  explanation  of  their  meaning,  and  for  some 
time  it  was  considered  to  be  doubtful,"  whether  the  carrier  was 
not  exonerated  from  losses  occasioned  by  negligence  or  a  want 
of  that  ordinary  care,  for  which  bailees  are  responsible.  Thia 
doubt  was  removed  by  the  decisions  made  in  Wyld  v.  Fickford, 
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8  Mee.  &  W.  443;  and  Binton  y.  Dibbin,  2  Ad.  &  EL,  N.  S.,  646. 
In  the  foimer  case.  Baron  Parke,  speaking  of  a  carrier  who  had 
given  notice,  says:  "  He  still  undertakes  to  carry  for  hire,  and 
is  therefore  bound  to  use  ordinary  care  in  the  custody  of  goods 
and  their  conveyance  to  and  delivery  at  their  place  of  destina- 
tion, and  in  providing  proper  vehicles  for  their  carriage.  It  is 
enough  to  prove  an  act  of  ordinary  negligence."  In  the  latter 
case.  Lord  Denman  observes:  ''Again,  when  we  find  '  gross  neg- 
ligence,' made  the  criterion  to  determine  the  liability  of  a  car- 
rier, who  has  given  the  usual  notice,  it  might  perhaps  have  been 
reasonably  expected,  that  something  like  a  definite  meaning 
should  have  been  given  to  the  expression.  It  is  believed,  how- 
ever, that  in  none  of  the  numerous  cases  upon  this  subject  is 
any  such  attempt  made;  and  it  may  well  be  doubted  whether 
between  gross  negligence  and  negligence,  any  intelligible  dis- 
tinction exists."  In  his  first  edition  of  the  treatise  on  Bailments, 
the  law  was  regarded  by  Story  to  be  uncertain  whether  a  carrier 
would  be  liable  without  proof  at  least  of  gross  negligence. 
After  the  case  of  Wyld  v.  Pickford  was  decided,  he  says,  in  the 
fourth  edition,  section  671 :  "  The  question  may  however  be  now 
considered  at  rest  by  an  adjudication  entirely  satisfactory  in  its 
reasoning,  and  turning  upon  the  very  point,  in  which  it  was 
held,  that  in  cases  of  such  notices  the  carrier  is  liable  for  lossei^ 
and  injuries  occasioned,  not  only  by  gross  negligence,  but  by 
ordinary  negligence;  or,  in  other  words,  is  bound  to  ordinary 
diligence." 

The  cases  of  Clarke  v.  EiUchins,  14  East,  475,  and  of  Mayhew 
V.  EameSy  3  Bam.  &  Cress.  601,  cited  by  the  counsel  for  the 
defendants,  did  not  turn  upon  the  question  of  negligence;  and, 
upon  the  ground  on  which  the  nonsuits  were  ordered,  they  are 
opposed  to  the  general  current  of  the  authorities. 

A  change  was  made  in  the  law  of  England,  as  thus  estab- 
lished, by  the  statute,  11  Geo.  IV.,  and  1  Wm.  IV.,  c.  68.  The 
first  section  of  this  statute  relieved  carriers  from  their  respon- 
sibility for  the  loss  or  damage  of  certain  enumerated  valuable 
goods,  contained  in  packages  or  parcels  of  the  value  of  more 
than  ten  pounds,  unless  their  nature  and  value  were  at  the  time 
of  their  delivery  made  known  to  the  carrier,  and  his  increased 
charge  paid  or  agreed  to  be  paid.  The  fourth  section  provided 
that  no  public  notice  should  exempt  a  carrier  from  his  liability 
at  common  law,  for  the  loss  or  injury  of  goods  not  enumerated 
in  the  first  section.  By  the  construction  of  this  statute,  adopted 
in  the  case  of  Hinion  v.  Dihhin^  a  carrier  is  not  liable  for  a  loss 
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of  Taluable  goods  exceeding  ten  pounds,  occasioned  by  the 
gross  negligence  of  his  servants,  unless  their  nature  and  value 
are  made  known  according  to  the  provisions  of  the  statute. 

Although  the  doctrines  established  before  the  enactment  of 
this  statute  were  received  in  the  state  of  New  York,  her  courts 
appear  since  to  have  denied,  that  the  responsibility  of  a  com- 
mon carrier  can  be  restricted  by  any  notice  or  agreement:  HoU 
lister  V.  Nowlen,  19  Wend.  234  [32  Am.  Dec.  456];  Cole  t.  Good- 
win,  Id.  251  [32  Am.  Dec.  470];  Gould  v.  HiU,  2  ffill,  623. 
Some  of  the  considerations  leading  to  such  a  conclusion  appear 
to  have  been,  that  many  of  the  English  judges  aod  jurists 
doubted  the  propriety  of  the  admission  of  a  restriction  by  no- 
tice, and  lamented  its  introduction;  that  it  had  been  removed 
and  the  rule  of  the  common  law  restored  by  the  statute,  with 
certain  exceptions  introduced  by  it;  that  the  decisions  respect- 
ing the  effect  of  notices  rested  upon  the  unsound  foundation, 
that  the  carrier  could  and  had  divested  himself  of  his  public 
character,  and  assumed  that  of  a  bailee  for  hire;  and  that  he 
was  not  obliged  to  receive  goods  for  carriage,  except  upon  terms 
prescribed  by  himself. 

However  strongly  such  and  other  considerations  might  have 
operated,  had  they  been  presented  to  this  court  at  an  earlier 
time,  it  is  not  now  at  liberty  to  entertain  them,  without  over- 
ruling a  former  decision:  Bean  v.  Oreen,  12  Me.  422;  in  which 
it  is  said  that  the  attempt  on  the  part  of  common  carriers  to 
limit  and  qualify  the  liability  imposed  on  them  by  the  common 
law,  although  sustained,  is  not  to  be  favored  or  extended.  To 
admit  them  to  be  exonerated  from  liability  for  losses  occasioned 
by  negligence,  would  be  to  extend  the  limitation  of  it. 

Another  form  of  notice,  often  given  by  the  proprietors  of  rail* 
ways  and  stage-coaches,  ''All  baggage  at  the  risk  of  owners," 
has,  when  made  known  to  them,  been  construed  not  to  exempt 
the  proprietors  from  losses  occasioned  by  negligence.  In  the 
ease  of  the  Camden  and  Amboy  Railroad  v.  Burke,  13  Wend. 
611  [28  Am.  Dec.  488],  Savage,  G.  J.,  says,  "Where  notice  is 
given  that  all  baggage  is  at  the  risk  of  the  owners,  such  notice 
excuses  them  from  losses  happening  by  theft  or  robbery,"  ''  but 
not  from  losses  arising  from  actual  negligence."  In  the  case  of 
Dvright  v.  Brewster,  1  Pick.  50  [11  Am.  Dec.  133],  Parker,  C.  J., 
«ay8,  when  speaking  of  a  similar  notice,  "  It  was  intended  to 
guard'  the  proprietors  from  liability  in  case  the  trunks,  etc., 
«hould  be  stolen." 

Nor  do  such  notices  prevent  the  proprietors  from  being  liable 


664     Sageb  v.  Pobtshouth,  S.  &  P.  &  R  B.  R  Ck>.  [Maine. 

for  losses  oocasioned  by  neglect  to  provide  sufficient  and  suitable 
Tehicles  and  macluneiy:  Lyon  v.  MeUSy  6  East,  428;  Sharp  t. 
Orey,  9  Bing.  467;  Wyld  v.  Pickford,  8  Mee.  &  W.  651;  Camden 
and  Amboy  Railroad  Co.  y.  Burke,  13  Wend.  611  [28  Am.  Dec. 
488];  Stoiy  on  Bail.  (4th  ed.>,  sec.  657,  where  it  is  said,  ''Bni 
at  all  events  such  notices  will  not  exempt  the  carriers  from  re- 
sponsibility for  losses  occasioned  by  a  defect  in  the  vehicle  or 
machinery  used  for  the  transportation." 

A  carrier  will  be  liable  for  disobedience  of  directions  given 
and  assented  to  respecting  the  mode  of  conveyance:  Streeter  v. 
Sorlock,  1  Bing.  84;  Rasiings  v.  Pepper,  11  Pick.  41;  Dunseth 
V.  Wade,  2  Scam.  286;  Stoiy  on  Bail.,  sec.  609. 

If  a  literal  construction  of  the  agreement  signed  by  the 
plaintiff  would  exonerate  the  defendants  from  losses  occasioned 
by  the  negligence  of  their  servants,  it  will  be  perceived,  that  it 
could  not  be  permitted  to  have  that  effect  without  a  violation 
of  established  rules  of  construction,  and  without  a  disregard  of 
the  declared  intention  of  this  court  not  to  extend  the  restriction 
of  the  liability  of  coimnon  carriers.  The  very  great  danger  to 
be  anticipated  by  permitting  them  to  enter  into  contracts  to 
be  exempt  from  losses  occasioned  by  misconduct  or  negligence^ 
can  scarcely  be  overestimated.  It  would  remove  the  principal 
safeguard  for  the  preservation  of  life  and  property  in  such  con* 
veyances. 

It  however  requires  no  forced  construction  of  that  agreement^ 
to  regard  it  as  effectual  to  place  the  defendants  in  the  position 
of  bailees  for  hire,  and  as  not  exonerating  them  from  liability 
for  losses  occasioned  by  misfeasance  or  negligence.  The  latter 
clause,  *'  we  will  not  call  upon  the  railroad  company  or  any  of 
their  agents  for  any  damages  whatsoever,"  considered  without 
reference  to  the  preceding  language,  would  be  sufficiently  broad 
to  excuse  them  from  making  compensation  for  losses  occasioned 
by  willful  misconduct.  It  is  most  obvious,  that  such  could  not 
have  been  the  intention;  and  that  the  true  meaning  and  intention 
was  that  they  would  not  call  upon  them  for  any  damages  whatso- 
ever, <'  that  may  happen  to  any  horses,  oxen,  or  other  live  stock,, 
that  we  send,  or  may  send,  over  said  company's  railroad."  The 
intention  of  the  parties,  by  the  use  of  the  language  contained  in 
this  last  clause,  is  then  attempted  to  be  explained  as  follows: 
' '  Meaning  by  this,  that  we  will  take  the  risk  upon  ourselves  of  all 
and  any  damages  that  may  happen  to  our  horses,  cattle,"  etc. 
The  meaning  of  damages  happening  to  live  animals  is  to  be 
sought. 
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The  word  "  happen"  is  defined  by  the  words,  *'  to  come  by 
chance,  to  fall  out,  to  befall,  to  come  unexpectedly."  An  acci- 
dent, or  that  which  happens  or  comes  by  chance,  is  an  event 
which  occurs  from  an  unknown  cause,  or  it  is  the  unusual  effect 
of  a  known  cause.  This  will  exclude  an  event  produced  by  mis- 
conduct or  negligence,  for  one  so  produced  is  ordinarily  to 
be  expected  from  a  known  cause.  Misconduct  or  negligence 
under  such  circumstances  woidd  usually  be  productive  of  such 
an  event.  Lord  Ellenborough,  in  the  case  of  Lyon  v.  MeJh, 
speaking  of  what  "may  or  may  not  happen,"  explains  it  as 
**  that  which  may  arise  from  accident  and  depends  on  chance/' 
An  injury  occasioned  by  negligence,  is  the  effect  ordinarily  to 
be  expected  as  the  consequence  of  that  negligence,  without 
reference  to  any  accident  or  chance.  A  correct  construction  of 
the  agreement  will  not  therefore  relieve  the  defendants  from 
their  liability  for  losses  occasioned  by  the  misfeasance  or  negli- 
gence of  their  servants. 

It  will  have  the  effect  to  change  the  burden  of  proof,  and  to 
require  that  the  owner  shall  prove  that  the  loss  was  thus  oc- 
casioned. 

The  instructions  respecting  the  liability  of  the  defendants  for 
losses  were  therefore  correct. 

It  is  alleged  that  those  respecting  the  directions  given  by  the 
plaintiff,  for  the  conveyance  of  his  horse,  were  erroneous. 

If  the  only  instruction  had  been,  that  "  it  was  enough  if  such 
order  was  given  to  any  agent  of  the  company,  there  acting  for 
them,  whatever  may  have  been  the  particular  duty  of  such  agent,'* 
there  might  have  been  just  cause  for  complaint.  The  true  rule 
would  seem  to  be,  that  an  order  should  be  given  to  some  servant 
or  agent,  who  is  acting  upon  the  subject-matter,  or  whose  duty 
it  is  to  act  upon  it,  or  to  communicate  to  some  one,  whose  duty 
it  is  to  act  upon  it:  Fulton  Bank  v.  New  York  Canal  Company,  4 
Paige,  127.  But  the  instructions  also  stated,  ''  that  the  plaintiff 
was  bound  to  bring  the  knowledge  of  the  special  directions, 
home  to  the  company."  If  this  was  done  through  a  servant, 
whose  duty  did  not  require  him  to  act  upon,  or  to  communicate 
the  directions,  the  company  would  become  sufficiently  informed 
of  them;  and  it  coidd  not  have  been  aggrieved  by  the  instruc- 
tions. 

The  testimony  appears  to  have  been  sufficient  to  authorize  the 
jury  to  find,  that  the  officers  of  the  company,  specially  charged 
with  the  transportation  of  freight,  were  informed  of  those  di- 
rections; and  that  is  all  that  could  have  been  intended  by  the 
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instniction,  ihat  a  knowledge  of  them  ehonld  be  brought  homo 
to  the  company. 
Judgment  on  the  yerdict. 

Wells,  J.,  took  no  part  in  this  decision. 

PowsB  ov  CoMMOir  Cabbieb  to  LnoT  his  Liabilitt:  See  tUhv,  Chap- 
man,  46  Am.  Dec.  393,  note  405;  Swindler  ▼.  HUliard,  45  Id.  732,  note  739; 
Logan  v.  PorUchartrain  R,  R,  Co.^  43  Id.  199,  note  202;  Bmgham  v.  Rogers, 
aO  Id.  581,  note  685;  Hale  v.  New  Jersey  8.  N,  Co.,  39  Id.  398,  note  406, 
where  prior  cases  in  this  series  are  collected.  The  principal  case  is  cited  in 
Squire  v.  New  York  C.  R.  R  Co.,  98  Mass.  246;  in  Railroad  Co.  v.  Lockwood, 
17  WaU.  371;  and  in  Hooper  v.  Welle,  27  Gal.  38,  to  the  point  that  a  com- 
mon carrier  can  not,  either  by  contract  or  notice,  exonerate  himself  from 
liability  for  damage  caused  by  his  negligence  or  miscondnct.  It  is  also  cited 
in  Hooper  v.  WeUs,  Id.  33,  to  the  point  that  a  contract  by  which  a  common 
oanrier  limits  his  liability  must  be  clear  and  unequivocal. 


MoYiOEEB  V.  Beedt. 

[31  MAnOB,  814.] 

AonoN  OAST  NOT  BB  Madvtainbd  IN  Tms  Statb  on  Jubqmbnt  rendered  la 
another  state  against  a  defendant  over  whoee  person  the  courts  of  that 
state  had  no  jurisdiction  at  the  time  of  its  rendition,  althongh  a  garnishee 
was  summoned  in  the  suit  in  which  such  judgment  was  reooTered,  and 
paid  into  court  the  sum  by  him  disclosed. 

JuBiSDionoN  ov  GouBTs  ov  Statb  oybb  Pbopbbtt  wirmN  ns  LmxTB* 
authorizing  its  seizure  and  sale  according  to  its  laws,  does  not  draw  to 
them  jurisdiction  over  the  person  of  the  owner  residing  in  another  stateu 

Dbglabation  hay  bb  Akbnded  bt  Inbbbting  Pbopbb  CSomras,  provided 
the  original  cause  of  action  remains  the  same. 

AonoN  OF  Debt  may  bb  Sustainbd  fob  Wobk  and  Labob  Dohs. 

Debt  on  a  judgment.    The  opinion  states  the  case. 

Russell,  tot  the  plaintiff. 

May,  lot  the  defendant. 

By  Court,  Wells,  J.  The  question  arising  upon  the  pleadings 
in  this  case  is,  whether  an  action  upon  a  judgment  rendered  in 
the  state  of  Illinois,  in  which  it  appears  that  a  garnishee  was 
summoned  in  the  suit,  and  paid  into  court  the  sum  by  him  dis- 
closed, can  be  maintained  in  this  state  against  the  defendant, 
who  was  nob  an  inhabitant  of  that  state,  and  did  not  reside  there 
when  ft  was  rendered,  nor  when  the  original  process  was  oom« 
menced  upon  which  it  was  founded,  but  resided  then  in  this 
state,  and  had  no  notice  of  the  suit,  and  did  not  appear  and 
answer  to  it. 
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In  the  case  of  the  MdcUeaex  Bank  y.  BiUman,  29  Me.  19,  it  was 
decided,  that  when  it  appears  that  a  court  rendering  a  judgment 
in.  another  state  had  no  jurisdiction  of  the  parties,  it  will  not  be 
received  here  as  a  valid  judgment,  so  as  to  prevent  the  mainte- 
nance of  a  suit  for  the  original  cause  of  action. 

The  only  material  difference  between  that  case  and  this,  con- 
eists  in  the  garnishment  and  the  payment  of  the  money  by  the 
garnishee.  The  judgment  in  Illinois  might  be  a  protection  to 
faim,  and  the  effects  of  the  defendant  in  his  hands  might  be 
lawfully  applied  in  satisfaction  of  the  judgment.  But  they  being 
insufficient  to  satisfy  it,  the  creditor  has  brought  his  action  upon 
it  to  recover  the  bidance.  It  is  not  perceived  how  jurisdiction 
over  the  effects,  by  attaching  them  in  the  hands  of  the  garnishee, 
could  give  jurisdiction  over  the  person  of  the  defendant,  who 
was  not  then  amenable  to  it.  The  courts  of  a  state  may  have 
jurisdiction  over  property  situate  within  its  limits,  so  as  to 
authorize  a  seizure  and  sale  of  such  property  according  to  its 
laws,  but  the  exercise  of  such  authority  does  not  draw  to  them 
jurisdiction  over  the  person  of  the  owner  residing  in  another 
state.  No  adequate  protection  can  be  afforded  to  persons  re- 
siding out  of  the  state  where  the  judgment  is  rendered,  without 
the  adoption  of  this  principle.  If  no  property  had  been  attached 
in  the  hands  of  the  garnishee,  according  to  the  authorities  cited 
in  argument,  there  would  have  been  no  jurisdiction  over  the 
defendant,  and  that  act  and  payment  in  pursuance  of  it  can  not 
be  Extended  beyond  their  just  effect,  which  gave  the  court  power 
over  the  property  and  nothing  more.  And  such  was  the  opinion 
of  Parsons,  0.  J.,  as  stated  by  way  of  illustration  in  BisaeU  v. 
Briggs,  9  Mass.  468  [6  Am.  Dec.  88]. 

In  the  case  of  Woodward  v.  Tremere  et  al,,  6  Pick.  854,  the 
replication  states  that  a  schooner  belonging  to  the  defendants 
had  been  attached  in  North  Carolina,  and  that  a  garnishee  had 
been  summoned,  and  he  disclosed  money  in  his  hands  belonging 
to  the  defendants,  and  was  ordered  by  the  court  to  pay  it  over 
to  the  plaintiff.  But  these  facts  were  not  regarded  as  sufficient 
to  take  the  case  out  of  the  principle  determined  in  HaU  v.  MZZ- 
iams,  Id.  232  [17  Am.  Dec.  366],  in  accordance  with  which  the 
case  of  Middlesex  Bank  v.  Buitnan  was  decided:  Rangely  v.  Weh' 
ster,  11  N.  H.  299;  Ihoer  v.  Coffin,  1  Cush.  24  [48  Am.  Dec. 
587];  Story's  Con.  L.,  sec'  549. 

We  do  not  consider  that  the  court  in  Illinois  acquired  juris- 
diction over  the  defendant,  by  summoning  the  garnishee  and 
the  payment  of  the  sum  disclosed,  so  as  to  enable  the  plaintiff 
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to  maintain  an  action  on  the  judgment  in  this  state,  and  the 
defendant's  pleas  are  adjudged  good. 

The  plaintiff  has  asked  leave  to  amend  his  declaration  bj 
inserting  appropriate  counts  upon  the  original  cause  of  action. 
The  request  can  be  granted  if  the  original  cause  of  action  is  the 
same  as  that  now  contained  in  the  declaration.  If  the  judgment 
were  valid  here,  the  original  claim  would  be  merged  in  it.  But 
such  is  not  the  case.  In  Ferrin  v.  Keene,  19  Me.  355  [36  Am. 
Dec.  759],  an  action  was  brought  upon  certain  notes  against  the 
defendants  as  copartners,  but  they  were  not  considered  valid, 
and  an  amendment  was  allowed  by  filing  a  new  count  upon  the 
original  claim.  That  appears  to  be  a  direct  authority  in  favor 
of  the  plaintiff  in  relation  to  the  power  of  the  court  to  grant  the 
amendment  in  this  case:  Barker  v.  Burgess,  3  Mete.  273. 

The  plaintiff  originally  claimed  to  recover  compensation  for 
work  and  labor  done,  and  on  an  account  stated.  The  action  upon 
the  judgment  was  to  recover  for  the  same,  though  in  a  different 
form.  The  amendment  is  admissible,  but  as  the  defendant  has 
been  subjected  to  the  expense  of  litigating  upon  the  demurrer, 
the  question  of  the  validity  of  the  judgment,  it  ought  not  to  be 
granted  without  terms.  It  can  be  made  by  striking  out  the 
existing  counts,  and  inserting  others  upon  the  original  claim, 
upon  payment  of  costs:  Eaton  v.  Brown,  8  Greenl.  22. 

It  is  suggested  by  the  defendant's  counsel  that  the  amendment 
will  be  unavailing,  because  an  action  of  debt  can  not  be  sus- 
tained for  work  and  labor  done.  But  the  law  has  been  other- 
wise settled:  Norris  y. School  District  No^  1,  in  Windsor,  12  Me. 
293  [28  Am.  Dec.  182];  1  Chit,  on  PI.  100, 197;  Smith  v.  dm- 
greg.  Meetinghouse,  8  Pick.  178. 


Judgment  against  Non-bssident  on  Constbucttve  Service:  See  Dearing 
V.  Bank  of  Charleston,  48  Am.  Dec.  300,  note  319,  where  other  cases  are  col* 
looted.  The  principal  case  is  cited  in  Rubber  Co,  v.  Ooodyear,  9  WalL  810^ 
to  the  point  that  a  judgment  obtained  without  personal  service  on  the  defend* 
ant  is  void. 

The  principal  case  is  cited  in  Henderson  v.  Stanxford,  105  Mass.  608» 
to  the  point  that  in  an  action  brought  on  a  void  judgment,  even  after  plea 
filed,  the  plaintiff  may  have  leave  to  amend  by  adding  a  count  on  the  original 
demand. 

Amendment  not  Changing  Cause  of  Action:  See  Waterman  v.  HaU,  4S 
Am.  Deo.  484,  note  487,  where  other  cases  are  collected. 

Debt,  Action  of,  Lies  on  Simple  Contract:  See  Norris  Y.SckotiiDuMci^ 
28  Am.  Dec  182. 
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Johnson  v.  Evans. 

[SQxuh  us.] 

THKBEI  PaTIHO  Mo^Y  with  PrIYILBOX  of  RxFUBINO  to  CoMPLBTX  THl 

PuBOHASX  may  recover  the  money  back  in  an  aotlon  of  auumptU  npoo 
moh  refuBaL 

M oirxT  Paid  itndes  a  Contbact  Void  bt  Statdtb  of  Frauds  may  be 
recovered  if  the  contract  ia  rescinded. 

MoHiT  Paid  to  Thibd  Pabtt  for  Son's  Bksvfft  mat  be  an  Adtakcx- 
MXNT.  Where  money  was  paid  by  a  father  on  the  purchase  of  land  for 
the  benefit  of  his  son,  the  purchase  to  be  subject  to  the  son's  assent, 
which  was  not  given,  held,  that  the  jury  might  determine  from  the  proof 
whether  the  son  should  be  entitled  to  the  money. 

Ihbxbuotions  arb  not  Fatally  Objbotionablb  if  Thxy  Wore  No  In- 
jury, and  judgment  will  not  be  reversed  on  account  of  their  being  given. 

AaKNOWLBDaMENT  OF  Dbbt  WITHIN  Threb  Yxabs,  without  refusal  to  pay 
or  excuse  for  not  paying  it»  will  take  it  out  of  the  operation  of  the  stat- 
ute of  limitations. 

Assumpsit  on  the  money  counts.  Plea»  non  assumpsit  and 
statute  of  limitations.  Hugh  J.  Evans  was  the  father  of  the 
plaintiff  and  appellee  Thomas  J.  Evans.  In  1839,  Evans,  sen., 
made  an  arrangement  with  Johnson  to  purchase  a  certain  piece 
of  land.  The  sale  was  not  definite,  however,  but  as  the  pur- 
chase was  to  be  made  for  the  benefit  of  the  son,  the  conclusion 
of  the  contract  was  contingent  upon  the  assent  of  the  son  upon 
his  becoming  of  age,  which  would  occur  in  1841.  In  pursuance 
of  the  arrangement,  the  plaintiff's  father  advanced  to  Johnson 
money  to  the  amount  of  more  than  six  thousand  dollars.  Hugh 
J.  Evans  testified  that  it  was  distinctiy  understood  between  him- 
self and  Johnson,  that  in  the  event  of  the  plaintiff  declining 
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the  arrangement  upon  Ids  coming  of  age,  Johnson  "was  to 
pay  back  the  money,  but  "was  to  have  a  reasonable  time  to  do  it 
in.  There  was  no  agreement  in  writing.  Plaintiff,  after  attain* 
ing  age,  declined  to  cany  out  the  arrangement  made  by  his 
father,  and  gave  notice  thereof  in  March,  1841.  Plaintiff  sued 
for  the  money  advanced  by  his  father.  The  jury  found  in  his 
favor,  and  Johnson  appealed.  The  instructions  excepted  to 
sufficiently  appear  in  the  opinion. 

Price  and  Pefry,  for  the  appellant. 

MsKaig,  for  the  appellee. 

By  Oourt,  MAaBm>SB,  J.  The  declaration  in  this  case  con* 
tained  the  several  money  counts.  A  verdict  was  rendered  for 
the  appellee,  and  of  this  verdict  the  appellant  can  not  complain^ 
unless  he  can  show  that  it  was,  or  might  have  been,  the  result 
of  erroneous  instructions  given  by  the  court  to  the  jury,  in  the 
course  of  the  trial. 

There  was  evidence  tending  to  prove  that  the  appellant  did 
receive  money  as  the  money  of  the  appellee;  and  the  former  had 
to  prove  that  it  became  his  money  in  consequence  of  some  valid 
contract  made  by  a  person  authorized  to  dispose  of  it,  and  to 
vest  the  title  to  it  in  him. 

The  appellant  insists  that  the  appellee  can  not  recover  in  this 
case,  because,  according  to  the  proof,  the  money  was  received 
by  him  (the  appellant)  under  an  agreement  for  the  sale  of  land, 
which,  not  being  in  writing,  is  void,  by  the  statute  of  frauds. 
No  doubt  the  contract  in  relation  to  the  land  could  not  be  en- 

a 

forced,  especially  at  law,  not  merely  because  it  was  not  in 
writing,  but  also  because,  by  the  terms  of  it,  the  iappellant  was 
to  remain  the  owner  of  the  land,  if  the  appellee,  when  he  came 
of  age,  refused  to  purchase  (to  make  a  valid  contract  for)  it. 

According  to  the  proof,  no  purchase  was  made  by  the  appel- 
lee,  and  he  can  not  now  claim  the  land.  It  is  immaterial,  then, 
whether  the  contract  was  in  writing  or  not.  It  was  not  under- 
stood to  be  a  contract  actually  made,  and  not  to  be  altered,  but 
with  the  consent  of  both  parties;  but,  as  a  witness  states,  it  was 
a  contingent  arrangement,  to  be  binding  on  the  parties,  if  the 
appellee  afterwards  assented  to  it.  It  was  certainly  no  part  of 
that  arrangement,  that  the  appellant  should  retain  the  money 
which  he  then  received,  whether  he  parted  with  his  land  or  not. 
To  the  contract  thus  made  for  him,  the  appellee  refused  to 
assent.  To  whom  does  the  money  received  under  such  arrange* 
ment  or  understanding  belong? 


Dec.  1849.]  Johnson  v.  Evans.  671 

The  contingent  arrangement  is  now  not  to  take  efiEeot;  upon 
what  principle,  then,  can  the  appellant  claim  a  right  any  longer 
to  withhold  the  money?  ''When  the  contract  is  wholly  re- 
scinded, either  by  the  mutual  consent  of  the  parties,  or  by  Tir« 
tue  of  a  clause  contained  therein,  the  common  count  lies  to 
recover  money  paid  under  the  agreement:''  Chitly  on  Con- 
tracts, 624.  See,  also,  Elmes  y.  Wills,  1  H.  Black.  66;  Clarke  y. 
Shee,  1  Cowp.  197. 

If  the  appellant  is  to  retain  his  land,  surely  he  is  not  to  re- 
tain money  which  he  received,  because  it  was  to  be  a  payment 
of  so  much  of  the  purchase  money,  provided  the  owner  of  the 
money  afterwards  consented  to  be  the  purchaser  of  the  lands. 
The  money  is  in  the  hands  of  the  appellant;  yet  it  is  not  to  be 
his  money  unless  it  becomes  a  part  of  the  purchase  money  to 
be  paid  for  land  when  purchased  (by  a  valid  contract,  of  course) 
by  the  appellee,  from  the  appellant.  It  is  money  received  by 
the  latter  for  the  former,  if  it  be  not  a  payment,  and  it  is  not  to 
be  a  payment  unless  a  valid  sale  of  the  land  afterwards  takes 
place. 

What  has  been  said,  is  sufficient  to  show  that  the  court  did 
not  err,  in  refusing  to  instruct  the  jury,  that  if  they  believed 
that  the  agreement,  as  proved  by  the  plaintiff  (appellee),  related 
to  the  sale  of  lands,  and  was  not  in  writing,  the  same  was  void, 
by  the  statute  of  frauds,  and  the  plaintiff  is  not  entitled  to  re- 
cover. 

To  the  first  instruction,  which  the  court,  according  to  the 
record,  gave  to  the  jury,  the  appellant  can  not  object. 

The  second  instruction  required  the  jury  to  find  from  the  tes- 
timony, that  the  money  with  which  the  witness  (H.  W.  Evans) 
made  the  several  payments  to  the  appellant  on  the  parol  con- 
tract, was  money  which  he  had  given  to  his  son,  or  intended  to 
give  to  him,  at  the  time  when  the  payments  were  made,  and  that 
said  payments  were  made  for  the  use  of  the  plaintiff  (appellee); 
and  if  they  were  so  satisfied,  then  the  money  in  controversy  be- 
longed to  the  plaintiff,  and  he  was  entitled  to  recover. 

This  case  may  be  regarded,  and,  in  fact,  is  a  contract  made, 
or  attempted  to  be  made,  by  one  person  for  another,  its  validity 
to  depend  upon  the  subsequent  assent  of  the  latter.  The  money 
received  by  the  intended  vendor,  whether  it  was  obtained  by 
loan  or  gift,  the  jury  was  authorized,  by  proof  in  the  case,  to 
consider  as  the  money  of  the  appellee,  to  be  recovered  back  by 
him,  if  the  contract  was  not  ratified. 

In  deciding  any  of  the  questions  which  this  xeoord  brings  b^ 
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fore  ns,  we  are  not  to  inquire^  what  were  the  ouroumstanoeB  of 
the  father  of  the  appellee,  at  the  time  when  any  of  the  monej 
daimed  in  this  soit  was  received  by  the  appellant.  Whether  he 
could  afford  to  give  so  much  money  to  any  one  of  his  children, 
is  a  question  which  does  not  belong  to  this  case. 

Another  prayer,  so  &r  as  it  asked  the  court  to  say  to  the  jury, 
that  the  money  was  the  money  of  the  appellee,  if  the  facts  therein 
stated  were  proved  to  the  satisfaction  of  the  jury,  is  correct.  In 
this  prayer,  however,  it  is  insisted,  that  the  court  was  asked  to 
assume,  and  in  granting  the  prayer  did  assume,  that  H.  W. 
ETans  paid  the  money  to  and  for  the  use  of  the  said  T.  J. 
Evans.  This,  it  must  be  granted,  was  telling  the  jury,  that 
some  money  was  paid  by  the  former  for  the  latter.  But,  could 
this  prejudice  the  defendant  in  the  court  below  ?  The  jury  were 
to  find  when  the  money  was  received  by  the  appellant,  the 
amount  received,  and  quo  animo  he  received  it,  and  without 
proof,  which  satisfied  them,  that  the  sums  of  money  received  by 
the  appellant,  for  the  appellee,  were  sufficient  to  sustain  the  ju- 
risdiction of  the  court,  a  verdict  for  the  plaintiff  would,  in  effect, 
have  been  a  verdict  for  the  defendant.  In  the  case  of  the  BaUU 
more  etc.  Turnpike  Company  v.  BameSy  6  Ear.  &  J.  57,  the  verdict 
was  (in  consequence  of  a  misdirection  by  the  court)  for  the  de- 
fendant, when  it  ought  to  have  been  for  the  plaintiff,  but  for  a 
sum  less  than  fifiy  dollars,  and,  of  course,  the  plaintiff  would 
have  been  nonsuited.  The  court,  for  this  reason,  affirmed  the 
judgment.  In  this  case,  it  is  obvious  that  the  words  of  the  in- 
struction, to  which  an  exception  is  taken,  do  not  enable  the 
plaintiff  to  recover  one  cent  more  than  the  verdict  would  other- 
wise have  given  him.  There  was  nothing  in  the  exceptionable 
words  which  could  mislead  the  jury. 

There  is  no  error  in  the  last  instruction.  The  plea  of  limita- 
tions could  be  no  bar  to  a  recovery,  if  the  jury  were  satisfied, 
that  within  three  years  before  the  commencement  of  the  action, 
the  defendant  acknowledged  the  existence  of  the  debt,  without 
any  refusal  to  pay,  or  excuse  for  not  paying  it. 

Upon  an  examination  of  the  record  in  this  case,  we  do  not 
discover  any  ground  for  a  reversal  of  this  judgment. 

Judgment  affirmed. 

DoBSET,  C.  J.,  dissented. 

Party  Rescinbino  Ck)NT&AOT  must  Ofteb  to  Pkbiobm  aU  the  coveoante 
to  be  performed  by  him.  Before  the  party  who  desiree  to  rescind  can  con- 
Bider  the  other  party  in  fanlt,  and  thus  have  reason  for  rescission,  it  is  neces- 
sary that  he  show  himself  ready  and  willing  to  perform  aU  the  conditions  he 
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has  agreed  to.  And  it  is  neoeeaary  that  he  not  only  be  willing,  but  that  h^ 
have  the  ability  to  do  ao.  ThoB,  if  the  vendor  agrees  to  convey  land,  he  most 
have  a  clear  title  to  enable  him  to  do  so,  and  this  is  of  the  first  necessity  to 
enable  him  to  rescind:  8vxm  v.  Drury,  22  Pick.  485;  Lawrence  v.  DoU.,  11 
Vt.  549;  Laird  y.  SmUh,  44  N.  Y.  618;  Winslow  v.  Copeland,  15  Me.  276; 
Tinney  v.  AsfiUy,  26  Am.  Dec.  620.  In  regard  to  the  ofifer  to  perform  all  ^he 
covenants  by  the  vendor  to  be  performed,  the  law  is  equally  well  settled: 
Outhrie  v.  Thompson,  1  Or.  353;  Morrison  v.  Ives,  4  Sm.  &  M.  652;  Warren 
v.  Wheeler,  21  Me.  484;  Irvin  v.  Bleakly,  67  Pa.  St.  24;  Shirley  v.  Shirley,  ) 
Blackf .  452;  Rameey  v.  Bradford,  2  Besau.  582;  Barruso  v.  Madan,  2  Johns. 
144;  Sargent  v.  Adams,  3  Gray,  72;  Sewall  v.  WiUdns,  14  Me.  168;  Jones  v. 
Barkley,  2  Doug.  684;  PhilUpsv.  Yielding,  2H.  Black.  123>  Hawkins  y.  Kemp, 
3  Elast,  443.  And  an  averment  of  mere  readiness  to  perform  does  not  seem  to 
be  sufficient.  There  must  be  an  actual  tender  of  the  deed,  or  an  offer  to  exe- 
onte  it,  according  to  Johnson  v.  Wygant,  11  Wend.  48;  but  this  does  not 
accord  with  the  language  of  Tinney  v.  Ashley,  26  Am.  Dec.  620;  Low  v. 
MarshaOt  17  Me.  232;  Welch  v.  MaUhews,  98  Mass.  131. 

Who  shall  Prepare  the  Deed  or  Conyetance  under  a  Ck)NTRAcr  ov 
Sale  and  Purchase,  is  a  question  upon  which  the  authorities  are  not  agreed. 
In  England,  where  the  contract  is  silent  in  regard  to  it,  the  duty  is. incum- 
bent upon  the  vendee:  Poole  v.  Hill,  6  Mee.  &  W.  835-841;  and  even  though 
the  contract  declare  that  the  deed  shall  be  prepared  at  the  expense  of  ^e 
vendee,  he  must  also  see  to  its  preparation:  Seward  v.  WiUock,  5  East,  198. 
But  in  the  United  States,  the  rule  is  generally  the  other  way,  and  it  is  the 
duty  of  the  vendor  to  prepare  the  conveyance:  Stoan  v.  Drury,  22  Pick. 
285;  Tinney  ▼.  Asldey,  26  Am.  Dec.  620;  HiU  v.  Hobart,  16  Me.  164;  Taylor 
V.  Longtoorth,  14  Pet.  175;  Arledge  v.  Books,  22  Ark.  427;  Outhrie  v.  Thomp* 
son,  1  Or.  353;  Seeley  v.  How,  13  Wis.  336;  Paid  v.  Broion,  9  Minn.  157; 
Winton  v.  Sherman,  20  Iowa,  295;  Cooper  v.  Brown,  2  McLean,  495;  Walling 
V.  Kiwnard,  10  Tex.  508;  Headley  v.  Shaw,  39  111.  354;  Stand\fer  v.  Davis^ 
13  Sm.  &  M.  48;  Johnson  v.  Beard,  7  Id.  217;  Sweitzer  v.  Hummel,  3  Serg, 
&  E.  228;  Connelly  v.  Pierce,  7  Wend.  129;  Carpenter  v.  Brown,  6  Barb. 
93.  In  Arkansas  the  EngUsh  rule  was  formerly  followed:  Byers  v.  Aiken, 
5  Pike,  419;  Denmere  v.  Boyer,  Id.  497;  but  see  now  Arledge  v.  Books, 
eupra.  From  this  change  from  the  law  of  England  there  results  another 
change  as  to  the  offer  of  the  deed.  In  England,  as  the  preparation  of  the 
deed  is  incumbent  on  the  vendee,  there  could,  of  course,  be  no  obligation 
ca  the  vendor  to  offer  an  executed  one  to  the  vendee;  but  there,  where 
the  vendor,  by  the  express  terms  of  the  agreement,  is  bound  to  prepare  the 
deed,  a  tender  of  the  deed  to  the  vendee  ia  necessary,  unless  the  conduct  of 
the  vendee  had  been  such  as  to  discharge  him  from  doing  so:  WUfnot  v.  Wil* 
ioinson,  6  Barn.  &  Cress.  506;  Laird  v.  Pirn,  7  Mee.  &  W.  474;  Jones  v.  Barkley, 
2  Doug.  684.  As  the  law  in  the  United  States  makes  the  same  kind  of  a  con- 
tract for  the  parties  as  the  one  mentioned,  the  rule  here,  in  case  the  contract 
is  silent  on  the  subject,  would  be  the  same  as  in  England  under  such  special 
agreement  on  the  part  of  the  vendor,  t*.  e.,  he  must  also  show  that  he  ten* 
dered  the  deed  to  the  vendee.  And  so  the  decisions  hold:  Tharin  v.  FickHUf 
2  Rich.  361;  Davidson  v.  Fan  Pelt,  15  Wis.  341;  Thomas  v.  Lanier,  23  Ark. 
639;  Adams  v.  WilliaTns,  6  Watts  &  S.  227;  Jackson  v.  Speed,  2  Duv.  (Ky.) 
426;  Smith  v.  Henry,  44  Am.  Dec.  540;  Warner  v.  Ha^ld,  4  Blackf.  392; 
Kane  v.  Hood,  13  Pick.  281;  Hunt  v.  LiverTnore,  5  Id.  395;  Parker  v.  Par- 
mde,  11  Am.  Deo.  253;  Chreen  v.  Reynolds,  2  Johns.  207;  Johnson  v.  Wygant^ 
II  Wend.  48.  But  the  right  to  have  the  conveyance  offered  to  him  may  h% 
AM.  Dxo.  Vol..  L— 43 


674  Johnson  v.  Evans.  [Maryland. 

waited  by  the  vendee,  by  signifying  his  intent  not  to  take  it;  by  refusing  to 
aooept  the  title  or  otherwise,  and  when  he  has  notified  the  vendor  of  his 
refusal  to  perform  the  oontract,  no  tender  of  the  deed  is  neoeesazy:  Cfrary  t. 
Smithy  2  Comst.  60;  North  v.  Pepper,  21  Wend.  636. 

Vkitdob  must  Rktubn  Pubchabb  Monxt  OB  Plaox  thb  Othxb  Fabtt 
IN  Statu  quo. — It  is  the  general  rale,  relating  not  only  to  contracts  ooncem- 
Ing  land,  but  other  contracts  as  well,  that  a  contract  can  not  be  rescinded  tit 
ioto  by  one  of  the  parties  thereto  unless  they  can  both  be  placed  in  the  identi- 
cal sicnation  which  they  occupied  when  the  contract  was  made.  In  Latham 
▼.  Bieky,  21  La.  Ann.  425,  the  court  says:  *' A  party  demanding  the  rescis- 
sion of  a  contract  must  return,  or  offer  to  return,  the  consideration  received 
by  him.  It  is  a  settled  principle  in  courts  of  equity  that  relief  will  never  be 
extended  to  a  party  against  his  own  conduct  without  exacting  from  him  strict 
Justice  to  his  adversary.    This  is  a  condition  precedent  to  be  heard." 

In  Lee  v.  Taylor,  Id.  614,  the  court  says:  ''When,  therefore,  the  vendor 
seeks  to  enforce  this  condition,  he  must  place  the  vendee  in  the  same  state  in 
which  he  was  before  the  sale:'*  Coppedge  v.  Threadgill,  3  Snbed,  577; 
Teas  V.  McDonald,  13  Tex.  349;  Johneon  v.  Jackson,  27  Miss.  498;  WM  ▼. 
Stone,  24  N.  H.  282;  Cook  v.  OUman,  34  Id.  656,  661;  Luey  v.  Bundy,  32  Am. 
Dec.  369;  Wiggm  v.  Foes,  4  N.  H.  294;  Allen  ▼.  EdgerUm,  3  Vt.  442;  Shepherd 
v.  Temple,  3  N.  H.  455;  Peters  v.  Gooch,  4  Blackf.  516;  Potter  v.  TUeomb,  23 
M^  300;  Johneon  v.  Titus,  2  Hill,  606;  Heed  v.  McOrew,  6  Ohio,  386;  Conner 
V.  Henderson,  15  Mass.  319;  Kimball  v.  Cttnningham,  4  Id.  502;  BariUtt  v. 
Drake,  100  Id.  176;  BurUm  v.  StewaH,  20  Am.  Dec  692;  Hammond  v.  Buck- 
master,  22  Vt.  375;  Fay  v.  Oliver,  49  Am.  Dec  764;  CooUdge  v.  Brigham^  1 
Met.  547;  Thayer  v.  Turner,  8Id.  550;  toward  v.  Cadwalader,  5  Blackf.  225; 
NeweU  v.  Turner,  9  Port.  420;  Bacon  v.  Brown,  A^ihh,  91;  Martin  v.  Boberts, 
6  Gush.  126;  Pittsburg  etc.  Turnpike  Co,  v.  Commonwealth,  2  Watts,  433;  Brown 
T.  Witter,  1  Wilcox,  142;  Hunt  v.  SUk,  5  East,  449;  Johnson  v.  McLane,  7 
Blackf.  501;  S.  C,  43  Am.  Dec.  102,  notd;  Betd  v.  Blandford,  2  You.  k  Jer. 
278;  FUt  v.  Cassanet,  4  Man.  &  G.  898;  Blachbum  v.  SmUh,  2  Exch.  783. 

But  an  exception  to  the  general  rule  is  made  where  the  party  making  the 
contract,  and  desiring  a  rescission,  was  incapacitated,  as  by  insanity,  infancy, 
etc.,  to  enter  into  a  valid  agreement  at  the  time  of  the  making  of  the  one  he 
seeks  to  rescind.  The  reason  for  the  exception  is,  that  the  law  makes  thia 
very  incapacity  of  parties  their  shield.  In  their  weakness  they  find  protec- 
tion. If  the  law  required  the  restitution  of  the  price  as  a  condition  precedent 
to  the  recovery  of  an  estate  sold  by  an  insane  grantor,  that  would  be  done 
indirectly  which  the  law  will  not  allow  to  be  done  directiy.  The  same  folly 
which  induced  the  sale  would  have  wasted  the  proceeds,  and  it  would  be  be- 
yond his  power  to  restore  the  purchase  money,  and  therefore  beyond  his 
power  to  avoid  his  deed  and  recover  the  estate  Such  a  result  is  against  the 
policy  of  the  law,  and  in  the  tenderness  with  which  it  regards  these  its  natu- 
ral wards,  the  courts  will  not  permit  it:  Oibsonr.  Soper,  6 Gray,  279;  Chand-- 
ler  V.  Simmons,  97  Mass.  608;  BartleU  v.  DraJce,  100  Id.  174;  Price  v.  Fur- 
man,  27  Vt.  268;  Boody  v.  McXenny,  23  Mc  617;  but  see  dicta  in  BarOeU  v. 
Cowles,  15  Gray,  445. 

And  in  Illinois  it  was  said  that  "  there  are  undoubtedly  cases  where  the 
purchaser  has  been  guilty  of  gross  laches,  in  which  the  vendor  would  be 
Justified  in  reselling  to  a  third  person  without  first  tendering  to  the  first  pur- 
chaser the  money  paid,  either  holding  it  subject  to  his  order,  or  until  the 
equities  between  them  growing  out  of  the  contract,  and  its  violation  by  the 
purchaser,  can  be  adjusted:  Staiey  v.  Murphy,  47  111.  244;  Thompson  v« 
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£rutn,iQ  Id.  125;  Phelpt  ▼.  lUmoU  Central  R.  R.,  63  Id.  46d;  and  see  Chris- 
man  y.  AfiUer,  21  Id.  236. 

Rescission  ursr  be  by  the  Partt  Who  Made  No  Default,  A^*D 
WITHIN  Reasonable  Time. — ^The  right  to  abandon  only  vests  in  the  inno- 
cent party,  for  no  one  can  take  advantage  of  his  own  wrong  to  pnt  ui  end  to 
a  contract  into  which  he  has  entered:  Doe  dem,  Bryan  v.  Bnxneks,  4  Bam.  & 
Aid.  401;  Molina  ▼.  Freeman,  6  Scott,  187-193^  Hughes  v.  Palmer,  19  C.  B., 
K.  S.,  393;  Smith  v.  Qugerty,  4  Barb.  614.  So  a  person  can  not  rescind  a 
contract  on  tlie  ground  that  it  is  a  fraud  on  the  other  party  if  it  is  not  o& 
himself:  Oreely  v.  Wyeth,  10  N.  H.  15;  H<mer  v.  Woody  11  Cush.  62.  Th» 
right,  when  it  does  exist,  must  be  exercised  within  a  reasonable  time:  TKe&& 
y.  Stone,  37  N.  H.  282;  Nortm  v.  Young,  3  GreenL  30;  Fecme  y.  WilUamSy  3 
Story,  612;  Mawman  v.  Gillitt,  2  Taunt.  325;  Prosaer  v.  Hooper,  1  Moore^ 
106;  Hopkins  v.  Appleby,  1  Stark.  477;  Okill  v.  Smith,  Id.  107;  Hodgson  t. 
Davies,  2  Camp.  530;  Uinde  v.  JVhitehouse,  7  East,  571;  Towers  v.  Barrett,  1 
T.  R.  136.  But  if  the  ground  for  rescission  be  fraud  by  the  other  party,  th» 
innocent  party  must  rescind  promptly  upon  the  discovery  of  the  fraud:  Sara" 
toga  R,  R.  v.  Rote,  35  Am.  Dec.  598;  Sdway  v.  Fogg,  5  Mee.  &  W.  83;  Jtfas* 
son  V.  Bovet,  1  Denio,  69;  S.  C,  43  Am.  Dec.  651,  and  see  note  thereto. 

Where  a  party  has  once  been  entitled  to  rescind  because  it  has  not  been 
performed  within  a  reasonable  time,  and  afterwards  admits  the  existence  of 
the  contract,  he  can  not  then  elect  to  treat  it  as  void:  Lawrence  v.  Dale,  3 
Johns.  Ch.  23;  Masson  v.  Bovet,  43  Am.  Dec.  651 ;  Selway  v.  Fogg,  5  Mee.  ft  W» 
83;  Brindley  v.  Tihhets,  7  Greenl.  70;  Lindseyv,  Gordon,  13  Me.  60;  Barry  v. 
Palmer,  19  Id.  303.  It  is  open  to  the  party  injured  either  to  insist  on  thft 
contract  being  carried  out,  or  to  avail  himself  of  the  refusal  of  the  other 
party,  to  rescind  it.  But  he  can  not  pursue  both  courses.  It  is  not  compe- 
tent for  him  to  enforce  a  performance  on  refusal  made,  and  then  endeavor  to 
use  the  refusal  as  a  ground  to  rescind:  Luey  v.  Bundy,  32  Am.  Dec.  359;  AUen 
V.  Webb,  24  Id.  278;  Selway  ▼.  Fogg,  5  Mee.  ft  W.  82. 

The  question  as  to  what  is  a  reasonable  time  in  which  to  rescind  a  sale  it 
one  of  law  if  the  facts  are  not  in  dispute:  Holbrooh  v.  Burt,  22  Pick.  546; 
Kmgsley  v.  Wallis,  14  Me.  57;  Howe  v.  Huntington,  15  Id.  350;  Tucker  v.  Max- 
well, 11  Mass.  143;  Thompson  v.  Ketcham^  5  Am.  Dec.  332;  Oreen  v.  Dingley^ 
24  Me.  131.  But  if  the  facts  are  not  clearly  established,  or  if  the  question 
of  reasonable  time  depends  on  other  controverted  points,  or  if  the  motives 
of  the  party  enter  into  the  question,  the  whole  is  necessary  to  be  submitted  to 
the  jury  before  any  judgment  can  be  formed  whether  the  time  was  reasonable 
or  not:  HUl  v.  Hobart,  16  Id.  164;  Green  v.  Dingley,  24  Id.  131. 

Time  is  not  Ordinarily  of  the  Essence  of  a  Contract  for  the  Sals  of 
Land,  unless  it  is  material.  The  reason  given  is,  that  the  immediate  effect  of 
the  contract  is  to  vest  the  equitable  title  of  the  laud  in  the  purchaser,  and 
that  of  the  purchase  money  in  the  vendor,  and  a  mere  failure  on  the  part  of 
either  is  not  sufficient  to  divest  these  acquired  rights.  The  reason  seems  to 
carry  the  rule  rather  too  far,  as  we  will  hereafter  show;  but  whatever  the 
ground  for  the  rule,  it  is  certain  that  it  is  well  established  by  the  decisions. 
In  Edgerton  v.  Peckham,  11  Paige,  352,  the  vice-chancellor  says:  "It  is  unde- 
niably true,  and  the  books  are  fuH  of  authorities  to  prove  the  proposition, 
that  in  ordinary  cases  time  is  not  of  the  essence  of  the  contract;  and  that  a 
mere  default  of  payment  at  the  day  agreed  on  will  not  in  such  cases,  without 
some  change  in  the  circumstances  of  the  property  or  of  the  parties,  occasioned 
by  such  delay,  authorized  a  court  to  deny  specific  performance:"  WcUton  v. 
Wilson,  30  Miss.  576;  Eiving  v.  Grouse,  6  Ind.  312;  KdUr  v.  Fisher.  7  Id.  718j 
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Huffman  v.  Eanna,  2  C.  K  Green,  263;  CriUendtn  ▼.  Drury,  4  Wis.  205; 
Brock  V.  Hidy,  13  Ohio  St.  306;  Dread  v.  Jordon,  104  Mass.  407;  Quinn  ▼. 
jRoat/i,  37  Conn.  16;  Spatdding  v.  Aleaxtnder,  6  Bush,  160;  Bromier  v.  CoZtZ- 
«re/;,  8  Mich.  463;  ShaJ'er  v.  ^nwr,  9  Id.  253;  LinUm  v.  Pofte,  5  Blackf.  39G; 
Campen  v.  JSTni^fA^,  63  Barb.  205;  HvbbeU  v.  V<m  Shorning,  49  N.  Y.  326; 
Sharp  V.  TVimmfr,  9  C.  E.  Green,  422;  Jones  v.  Bobbint,  29  Me.  351;  S.  C, 
airUe,  593;  //tt/2  v.  Sturdivant,  46  Id.  34;  Smoot  v.  i?ea,  19  Md.  406;  Pindcnqf 
V.  Hagerdon,  1  Duer,  90;  Bemington  v.  /iT^in,  14  Pa.  St.  143;  Ftcle  v.  Tha 
Troy  and  BosUm  B,  B.,  21  Barb.  381. 

The  rule,  however,  seems  to  be  modified  where  it  appears  that  by  its  oper- 
atioD  injury  which  does  not  admit  of  oompensation  will  be  done  to  either  of 
the  parties;  and  in  such  a  case  the  chancellor  will  regard  the  dehiy  as  mate- 
rial: De  Camp  v.  Fsat/,  9  Am.  Dec.  372.  The  general  rule  is  usually  applied 
where  the  purchaser  fails  to  pay  the  purchase  money  at  the  appointed  time. 
There  the  compensation  for  delay  can  be  easily  adjusted  by  allowing  interest 
on  the  amount  up  to  the  date  of  payment:  Young  ▼.  Daniels,  2  Clark  (Iowa), 
126;  Sharp  v.  Trimmer,  9  C.  K  Green,  422;  ShortaU  v.  Mitchell,  57  Dl.  161; 
De  Camp  V.  Feay,  9  Am.  Dec.  372;  PrUcIiard  v.  Todd,  38  Conn.  413;  Con- 
verse V.  Blumrich,  14  Mich.  109;  Longworth  v.  Taylor,  1  McLean,  375. 

And  even  years  of  delay  in  the  execution  of  a  contract  may  be  pennitted 
npon  sufficient  excuse,  and  upon  payment  of  the  money  due,  a  specific  per- 
formance compelled.  In  the  Bardadoes  Toll  Co,  v.  Vreeland,  3  Green's  Ch.  137, 
and  in  Waters  v.  Travis,  9  Johns.  450,  twenty-three  years*  delay  in  payment 
of  money  was  excused  and  a  specific  performance  decreed:  King  v.  Hamilton^ 
4  Pet.  311;  Wightman  v.  Beside,  2  Desau.  678;  Hepburn  v.  Atdd,  5  Cranch, 
262;  Bennet  v.  Welch,  25  Ind.  140;  Morgan  v.  Scott,  26  Pa.  51;  Brun^field  v. 
Palmer,  7  Blackf.  227;  McLaughlin  v.  Shields,  12  Pa.  St.  283;  Sorter  v.  Oot^lon, 
2  Hiirs  Ch.  121;  Mason  v.  Wallace,  3  McLean,  148;  Craig  ▼.  Martin,  3  J.  J. 
Marsh.  50;  S.  C,  19  Am.  Dec  157;  WhiU  v.  DeJapiain,  6  Wis.  206;  Keller  v. 
Fisher,  7  Ind.  718;  Oibbs  v.  Champion,  3  Ohio,  334;  Jackson  v.  Ligon,  3 
Leigh,  161;  Oetcliell  v.  JeweU,  4  Greenl.  350. 

Possession  by  the  purchaser  is  strong  evidence  of  acquiescence  in  the  con- 
dition of  things,  and  of  itself  rebuts  the  presumption  of  abandonment  which 
might  otherwise  arise  from  an  unusual  lapse  of  time  between  the  making  of 
the  contract  and  its  fulfillment:  Waters  v.  Travis,  9  Johns.  450;  The  Barda- 
does  Toll  Co,  v.  Vreeland,  3  Green's  Ch.  137;  Bourn  v.  Dubois,  1  Wright 
(Pa.),  260;  Eppinger  v.  McOreal,  31  Tex.  147;  Delavan  v.  Duncan,  49  N. 
Y.  485;  Tate  v.  Connor,  2  Dev.  £q.  224;  Ballard  v.  Walker,  3  Johns.  Cas.  60. 

Time  mat  bb  Made  Essential  by  £xfke.ss  Agrbemekt. — Although  in 
some  early  cases  it  was  held  that  in  equity  time  could  not  be  made  essential 
by  any  means  unless  something  in  the  nature  of  the  contract  gave  it  that 
quality,  it  is  now  the  received  and  well-established  doctrine  that  it  may  be. 
In  Benedict  v.  Lynch,  1  Johns.  Ch.  370;  8.  C,  7  Am.  Dec.  484,  Cliaucellor  Kent 
lays  down  the  rule,  that  in  courts  of  equity,  '*  where  the  party  who  applies 
for  a  specific  performance  has  omitted  to  execute  his  part  of  the  contract  by 
the  time  appointed  for  that  purpose  without  being  able  to  assign  any  sufli- 
cicnt  justification  or  excuse  for  his  delay,  and  when  there  Ib  nothing  in  tba 
acts  or  conduct  that  amounts  to  acquiescence  in  that  delay,  the  court  will  not 
compel  specific  i^erfonnance.  The  rule  appears  to  be  founded  in  the  sound- 
est principles  of  policy  and  justice.  Its  tendency  is  to  uphold  good  faith  and 
punctuality  in  dealing.  The  notion  that  seems  too  much  to  pre\^l,  *  *  * 
that  a  party  may  be  utterly  regardless  of  his  stipulated  payments,  and  that  a 
•ourtof  chancery  will  almost  at  any  time  relieve  him  from  the  penalty  of  hia 
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gross  negligence,  is  very  injurious  to  good  morals,  to  a  lively  sense  of  obliga- 
tion, to  the  sanctity  of  contracts,  and  to  the  character  of  this  court.  It 
would  be  against  all  my  impressions  of  the  principles  of  equity  to  help 
those  who  show  no  equitable  title  to  relief."  And  Lord  Loughborough,  in 
Lloyd  Y.  CoUet,  4  Bro.  469;  4  Ves.  589,  n.,  quoted  by  Chancellor  Kent,  in 
Benedict  v.  Lipich,  supra,  said:  "There  is  nothing  of  more  importance  than 
that  the  ordinary  contracts  between  man  and  man  which  are  so  necessary  in 
their  intercourse  with  one  another  should  be  certain  and  fixed,  and  that  it 
should  be  certainly  known  when  a  man  is  bound  and  when  not.  It  is  diffi- 
cult to  comprehend  how  the  essentials  of  a  contract  should  be  different  in 
equity  and  at  law.  It  is  one  thing  to  say  that  time  is  so  essential  that,  in  na 
case  in  which  the  day  has  been  by  any  means  suffered  to  elapse,  the  court 
would  relieve  against  it  and  decree  performance.  The  conduct  of  the  pitrtieSy 
inevitable  accident,  etc.,  might  induce  the  court  to  relieve,  but  it  is  a  differ- 
ent thing  to  say  the  appointment  of  a  day  is  to  have  no  effect  at  all,  and  that 
it  is  not  in  the  power  of  the  parties  to  contract  that  if  the  agreement  is  not 
executed  at  a  particular  time  they  shall  be  at  liberty  to  rescind  it.  *  *  *  I 
want  a  case  to  prove  that  where  nothing  has  been  done  by  the  parties,  this 
court  will  hold,  in  a  contract  of  buying  and  selling,  the  rule  that  the  time  ii 
not  an  essential  part  of  the  contract.  *  *  *  If  a  given  default  will  not 
do,  what  length  of  time  will  do?  An  equity  arising  out  of  one's  own  neg- 
lect !    It  is  a  singular  head  of  equity." 

In  Bullock  V.  Adams,  5  0.  K  Green,  371»  the  chancellor  said:  "Courts  of 
equity  do  not  in  general  consider  the  time  of  performance  as  of  the  essence  of 
a  contract  for  the  sale  of  lands,  but  hold  that  it  may  become  of  the  essence  by 
being  expressly  made  so  by  the  contract  itself:  Fry  on  Specific  Performance^ 
sees.  610,  712;  1  Story's  £q.  Jur.,  sec.  776;  Sugden  on  Vendors,  c.  8,  p.  305; 
Michreath  v.  Marlar,  1  Cox,  529;  Hvdson  v.  Bartram,  3  Madd.  440;  BajpP' 
ham  v.  Ouy*s  Hospital,  3  Ves.  jun.  295;  Seton  v.  Slade,  7  Id.  270;  Lloyd 
v.  Rippingale,  1  You.  &  Col.  410;  Hipwell  v.  Knight,  Id.  410;  Honeyman 
y.  MarryaU,  21  Beav.  14;  WiOs  v.  SmUh,  7  Paige,  22;  4  Eden's  Ch.  697." 
And  this  doctrine  now  generally  prevails:  WUXvi  v.  Forney,  1  Basb.  Eq.  256;. 
Stow  V.  Russell,  36  Dl.  18;  Steele  v.  Biggs,  22  Id.  643;  Kemp  v.  Humphries, 
13  Id.  573;  Smith  v.  Brower,  5  Gilm.  309;  Beid  v.  Burdon,  61  Pa.  St.. 
460;  O' Fallon  v.  Kennerly,  45  Mo.  124;  Heckard  v.  Say7'e,  34  IlL  142;  Bald- 
win V.  Fan  Vorst,  2  Stock.  Ch.  577;  Kirby  v.  Harrison,  2  Ohio  St.  326;  €fra» 
y.  Tubbs,  43  Cal.  359. 

Although  it  seems  now  to  be  customary  to  insert  that  "  time  shall  be  of  the 
essence  of  the  contract "  if  it  is  so  intended,  yet  an  examination  of  the  cases  will 
•how  that  those  words  are  not  essentiaL  Any  words  that  show  the  intention 
of  the  parties  to  be  that  time  shall  be  of  the  essence  of  the  contract,  or  any 
clause  which  provides  in  unequivocal  terms,  that  if  the  fulfillment  is  not  within 
a  specified  time  the  contract  is  to  be  void,  will  have  that  effect:  Pom.  Specific 
Performance,  sec.  390.  In  Oray  v.  Tubbs,  43  Gal.  359,  the  agreement  pro- 
vided that,  "in  the  event  of  failure  to  comply  with  the  terms  hereof  by  the 
party  of  the  second  part,  the  party  of  the  first  part  shall  be  released  frcnn  all 
obligations  in  law  and  equity,  to  convey  said  property,  and  said  party  of  the 
second  part  shall  forfeit  all  right  thereto,"  and  upon  failure  of  the  purchaser 
to  make  one  of  the  payments  provided  for  in  the  agreement,  his  prayer  after- 
wards for  specific  performance  was  refused,  though  he  tendered  the  whole  of 
the  money:  Chrisman  v.  Miller  et  al.,  21  111.  227.  For  a  further  discussion 
of  the  subject  as  to  what  stipulations  will  make  time  of  the  essence  of  a  con* 
tract,  see  the  note  to  Jones  v.  Bobbins^  ante,  597. 
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Bt  Nonci  EiTHxn  Paktt  mat  Compkl  thb  Othkr  Pabtt  to  Fuuill 
OB  Abandon  thb  Contbact. — ^Where  no  time  is  fixed  in  the  contract,  or 
time  ie  not  essential,  it  will  not  be  permitted  to  the  party  who  is  to  make  the 
conveyance  to  trifle  with  the  interests  of  the  opposite  party  by  nnnecessaiy 
4elfty.  He  will  not  be  permitted  to  lie  by  and  watch  for  the  rise  or  fall  in 
the  valne  of  the  property,  and  then  act  according  to  his  interest  in  the  mat- 
ter. Such  a  course  would  manifestly  be  nnjnst,  and  the  law  puts  it  in  the 
power  of  either  party  to  fix  some  reasonable  time— not  capriciously,  or  with 
intent  to  surprise,  but  a  reasonable  time  according  to  the  circumstances  of  the 
case — within  which  performance  of  the  obligations  of  the  other  party  will  be 
expected  or  the  agreement  will  be  rescinded.  This  is  done  by  giving  notiea 
to  that  effect  to  the  opposite  party:  Thompson  v.  DuUes,  5  Rich.  Eq.  370; 
WUwall  v.  McOotran,  1  Hoff.  Ch.  125;  RumingUm  v.  AV2ey,  7  Ohio,  432;  £tr6y 
▼.  Ifarrwm,  2  Ohio  St.  326;  Brasfiitr  v.  OraiZt  6  Wheat  528;  Jackson  v. 
Z/tgon,  3 Leigh,  161;  Smith  v.  Lawrence,  15 Mich.  499;  Hatch  v.  (7o66,4Johns. 
Ch.  559;  Wallace  v.  Pidge,  4  Mich.  573;  Harris  v.  Troup,  8  Paige,  426;  Protkro 
V.  Smith,  6  Rich.  Eq.  324;  Young  v.  Daniels,  2  Clark  (Iowa),  126;  Tyrte  ▼. 
Williams,  6  Am.  Dec.  663;  Taylor  v.  Broum,  2  Beav.  183;  King  v.  Wilson,  6 
Id.  126;  More  v.  Smedburyh,  8  Paige,  600;  Heaphy  v.  HUl,  2  Sim.  k  Sto.  29; 
Watson  V.  lieid,  1  Kuss.  &  My.  236. 

In  King  v.  Wilson,  6  Beav.  126,  we  find  the  following  language:  "  Now  I  am 
clearly  of  opinion,  that  though  time  may  not  be  of  the  essence  of  a  contract, 
yet  where  there  is  great  and  improper  delay  on  one  side,  the  other  party  has  a 
right  to  fix  a  reasonable  time  within  which  the  contract  is  to  be  completed; 
that  time  will  then  be  considered  by  this  court  as  having  become  of  the  essence 
of  the  contract;  and  in  case  the  party  makes  default  in  doing  what  is  proper 
within  the  time  so  fixed,  it  will  be  a  reason  why  this  court  will  not  afterwards 
interfere  in  his  favor  to  compel  the  execution  of  the  contract.'* 

J^ot  only  is  notice  a  means  of  putting  an  end  to  a  contract,  but  it  may  be 
-libsolutdly  essential,  and  without  it  the  contract  remain  in  full  force.    In  tha 

•  case  of  FaUs  v.  Carpenter,  1  Dev.  &,  B.  237;  8.  C,  28  Am.  Dec.  692,  where  the 

*  vendee  contracted  for  the  purchase  of  land  and  took  possession,  but  failed  to 
;pay  the  purchase  money  for  nine  months  after  it  fell  due,  during  all  which 
^me  the  vendor  held  bonds  for  the  purchase  money,  and  did  not  o£fer  to  sur- 
render them,  but  recognized  the  contract  as  still  subsisting,  it  was  held 
that,  having  allowed  the  contract  to  subsist  after  default,  the  vendor  conld  not 
put  an  end  to  it  without  a  previous  formal  and  reasonable  notice  to  the  pur- 
chaser to  come  forward  and  fulfill  it,  or  he  would  not  hold  himself  bound.  It 
was  further  held  that  upon  the  purchaser  paying  the  money,  he  could  demand 
a  specific  performance  from  the  vendor,  or  call  for  the  legal  title  from  a  per- 
aon  who  had  purchased  it  with  full  notice  of  the  contract.  The  notice  must 
be  explicit,  and  a  notice  that  non-performance  by  a  certain  day  would  be 
regarded  as  equivalent  to  a  refusal  to  fulfill  the  contract  is  not  tantamonrt  to 
«  notice  that  the  contract  would  then  be  considered  as  rescinded:  JReynoht  v. 
Nelson,  6  Madd.  18;  Webb  v.  Stone,  24  N.  H.  282;  AUen  v.  Webb,  Id.  278; 
Sumner  v.  Parker,  36  Id.  449;  Fay  v.  Oliver,  49  Am.  Dec.  7«4;  Fletcher  v. 
Cole,  23  Id.  114;  Sanford  v.  Emory's  AdmW,  34  Id.  468. 

But  the  notice  must  not  be  arbitrary.  It  must  not  defeat  the  object  of  tha 
notice  itself,  which  is  to  give  reasonable  time  in  which  to  perform.  It  musi 
allow  a  reasonable  period  for  performance  according  to  the  nature  of  the  con- 
tract, and  come  from  one  who  is  himself  ready  and  willing  to  comply  with 
the  agreement:  Wi«waU  v.  McQowan,  1  floff.  Ch.  125;  Tiemanv.  Rokmd,  15 
Ta.  St  429,  and  cases  cited  supra.    If  the  notice  specifies  an  unreasonably 
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Abort  period  in  vbich  the  other  party  most  fulfill  the  contract  or  abandon  it, 
the  purchaser  will  be  entitled  to  specific  performance  if  be  tender  the  mouey 
due  within  a  reasonable  time  from  the  receipt  of  the  notice,  even  though  the 
time  named  in  the  notice  has  elapsed,  especially  if  a  negotiation  has  been 
going  on  in  the  mean  time  which  explains  and  justifies  the  dely:  Prothro  v. 
Smith,  6  Rich.  £q.  324. 

What  will  be  Reasonable  Notice  to  Fulfill  a  Contract  will  differ 
in  different  cases;  for  it  must,  in  the  nature  of  things,  depend  lai^gely  upon 
the  circumstances  of  each  one.  An  apparently  short  time  may  be  made  rea- 
aomable  by  the  nature  of  the  contract.  Thus,  where  A.  contracted  with  B. 
to  grant  him  the  lease  of  a  mine,  and  for  that  purpose  to  purchase  the  adjoin- 
ing land,  to  procure  the  assignment  of  a  term,  and  do  other  things  requiring 
time,  and  nine  weeks  having  elapsed  without  A.  informing  B.  when  the  con- 
tract was  likely  to  be  completed,  B.  gave  A.  notice  to  complete  within  a 
month  or  the  contract  would  be  rescinded,  it  was  held  that,  owing  to  the 
subject-matter  of  the  contract,  which  rendered  expedition  on  the  part  of  the 
lessor  essential,  the  month's  notice  was  reasonable:  MacBryde  v.  Weekea,  22 
Beav.  633.  Fourteen  weeks  is  a  reasonable  time  to  require  the  vendor  to  pro- 
duce a  deed  and  make  title:  Parkin  v.  Thoroldy  16  Beav.  69;  but  six  weeks 
was  held  to  be  too  short  a  time  in  which  to  compel  a  vendee  to  purchase  or 
abandon  the  contract:  Pegg  v.  Wisden,  Id.  239.  Eight  days'  notice  to  pre- 
pare and  tender  titles  is  insufi&cient:  TJiompaonv.  DulUSt  6  Rich.  £q.  370. 
The  general  rule  seems  to  be  that  neither  party  can  arbitrarily  terminate  the 
contract;  thatf  pending  negotiations,  it  can  not  be  ended;  and  that  the  notice 
must  give  sufficient  time  for  the  proper  closing  of  the  transaction:  Taylor  v. 
Brotvn,  2  Beav.  180;  FaUa  v.  Carpenter,  28  Am.  Dec.  692;  McMurray  v. 
Bpicer,  L.  R.,  5  Eq.  627;  Webb  v.  Hughes,  L.  R.,  10  Eq.  286;  Wiawally. 
McOowan,  1  Hoff.  Ch.  126;  Tiefnan  v.  Roland,  16  Pa.  St.  429;  King  v.  WU- 
ton,  6  Beav.  124;  Wells  v.  Maxwell,  32  Id.  408. 

Recoveby  op  Monet  Paid  on  a  Contract  to  Pxtbchase. — It  is  the  gen- 
eral rule  that  where  money  has  been  deposited  or  paid  upon  a  contract,  and 
before  any  benefit  has  been  derived  by  the  payee,  or  any  part  of  the  contract 
has  been  performed  by  the  other  party,  an  action  may  be  maintained  on  the 
common  count  for  money  had  and  received  for  the  amount  so  paid  or  de- 
posited. The  reason  usually  given  is  that  the  money  paid  has  gone  into  the 
hands  of  the  other  party,  and  that  no  consideration  whatever  has  been  re- 
oeived  for  it.  It  will  therefore  be  considered  as  having  been  paid  for  the 
depositor's  use.  The  party  paying  the  money  has  his  election  to  sue  on  the 
contract  or  for  the  money  deposited:  Cfrigge  v.  Austin,  3  Pick.  20;  S.  C,  16 
Am.  Dec.  175;  Hill  v.  Bewee,  11  Met.  271;  Dutch  v.  Warren,  1  Stra.  407; 
S.  C,  2  Burr.  1010;  Broum  v.  Harris,  2  Gray,  359;  Wheeler  v.  Board,  12 
Johns.  363;  Briggs  v.  Vanderbilt,  19  Barb.  222.  And  the  general  rule  holds, 
even  though  the  money  was  paid  on  a  contract  void  under  the  statute  of  frauds: 
OUlet  V.  Maynard,  6  Johns.  86;  S.  C,  4  Am.  Dec.  329;  Rice  v.  Peet,  15 
Johns.  603;  Cook  v.  DaggeU,  2  Allen,  439;  Allen  v.  Booker,  2  Stew.  21 ;  S.  C,  19 
Am.  Dec.  33;  Hunt  v.  Sanders,  1  A.  K.  Marsh.  662;  Eames  v.  Savage,  14 
Mass.  425;  Lyon  v.  Annabk,  4  Conn.  350;  Grant  v.  CraigmUes,  1  Bibb,  206; 
Kidder  v.  Hunt,  1  Pick.  328;  S.  C,  11  Am.  Dec.  183;  Oeer  v.  Cfeer,  18  Me.  16; 
Lane  v.  Shaelford,  6  N.  H.  133;  Thompson  v.  Gould,  20  Pick.  134.  And  see 
note  to  Richardson  v.  McKinson,  12  Am.  Dec.  312,  where  the  subject  is  dis- 
cussed at  some  length. 

It  is  to  be  remarked  that  the  cases  cited  above  are  all  predicated  upon  the 
total  or  partial  failure  of  the  party  to  whom  the  money  was  paid  to  perform 
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the  Btipalations  he  had  agreed  to.  The  action  was  upon  the  wrong  of  the  op- 
posite party.  No  one  will  be  permitted  to  take  advantage  of  hia  own  wrong, 
and  BO  the  failure  of  the  performance  most  not  rest  upon  the  purchaser  if  ha 
would  recover  the  deposit  he  has  made  upon  the  contract.  But  it  need  not 
be  wholly  the  fault  of  the  vendor.  If  neither  party  be  ready  to  complete  the 
contract  at  the  stipulated  time,  but  each  is  in  default,  the  money  paid  may 
be  recovered  under  the  common  count:  Judwn  v.  TToss,  11  Johns.  427;  S.  C.» 
6  Am.  Dec.  392;  Tucker  v.  Wood,  12  Johns.  190;  8.  C,  7  Am.  Dec.  305;  Ray» 
mond  v.  Beamard^  12  Johns.  274;  S.  C,  7  Am.  Dec.  317. 

It  results  from  the  principles  already  laid  down,  that  a  party  who  haa  ad- 
vanced money,  or  done  an  act  in  part  perfomumce  of  an  agreement,  and  thm 
stops  short  and  refuses  to  proceed  to  its  ultimate  conclusion,  the  other  party 
being  ready  and  willing  to  proceed  and  fulfill  all  his  stipulations  according  to 
the  contract,  will  not  be  permitted  to  recover  back  what  has  thus  been  ad- 
vanced or  done:  HarUbrough  v.  Pecky  6  Wall.  497;  and  upon  refusal  of  th* 
purchaser  to  pay  the  remaining  portion  of  the  purchase  money,  the  vendor 
may  sell  the  land  to  another,  and  yet  the  vendee  will  not  be  permitted  to  re- 
cover the  money  already  paid  out.  Spencer,  J.,  alluding  to  this,  says:  *'Ifc 
would  be  an  ahurming  doctrine  to  hold  that  the  plaintiflfs  might  violate  the 
contract,  and  because  they  chose  to  do  so,  make  their  own  infraction  of  the 
agreement  the  basis  for  an  action  for  money  had  and  received.  Every  man 
who  makes  a  bad  bargain,  and  has  advanced  money  upon  it,  would  have  the 
same  right  to  recover  it  back  that  the  plaintiflb  have.  The  defendant's  subse- 
quent sale  of  the  land  does  not  alter  the  case;  the  plainti£b  hadoot  only  aban- 
doned the  possession,  but  expressly  refused  to  proceed,  and  renounced  tiie  con- 
tract. To  say  that  the  subsequent  sale  of  the  land  gives  a  right  to  the  plaintifla 
to  recover  back  the  money  paid  on  the  contract  would  in  effect  be  saying  that 
the  defendant  could  never  sell  it  without  subjecting  himself  to  an  action  by 
the  plaintiffs.  Why  should  he  not  sell  ?  The  plaintiffB  have  renounoed  the 
contract  and  peremptorily  refused  to  fulfill  it.  It  was  in  vain,  therefore,  to 
keep  the  land  for  them.  The  plaintiffs  can  not  by  their  own  wrongful  act 
impose  upon  the  defendant  the  necessity  of  retaining  property  which  his  exi- 
gencies require  him  to  sell.  This  would  be  most  unreasonable  and  unjust,  and 
is  not  sanctioned  by  any  principle  of  law:"  Ketchum  v.  Evertaon,  13  Johns.  358; 
S.  C,  7  Am.  Dec.  383,  and  see  note.  To  warrant  a  recovery  as  for  money 
had  and  received,  paid  under  a  special  contract,  a  strict  performance  must  be 
shown  by  the  plaintiff,  the  same  as  if  he  had  sued  on  the  special  contract  itself, 
unless  the  contract  has  been  expressly  rescinded  or  impliedly  so,  as  by  nothing 
having  been  done  under  it  for  a  long  time,  or  the  party  sought  to  be  charged 
having  acted  inconsistently  with  it:  Oreen  v.  Oreen,  9  Cow.  46;  Lwnard  v. 
Morgan,  6  Gray,  412;  Haynea  v.  JIart,  42  Barb.  58.  And  even  though  a  con- 
tract for  the  sale  of  land  is  made  by  parol,  so  that  it  could  not  be  enforced,  yet 
money  paid  under  it  can  not  be  recovered  back  unless  the  vendor  refuses  to 
complete  the  purchase:  Dowdle  v.  Camp,  12  Johns.  451;  Abbott  v.  Draper^ 
4  Denio,  51;  CoUier  v.  Goalees,  17  Barb.  471;  Cobb  v.  Hall,  29  Vt.  610. 

If  by  the  contract  it  is  agreed  that,  upon  failure  of  the  purchaser  to  make 
the  payments  agreed  upon,  the  vendor  may  take  possession  of  the  property 
and  declare  the  contract  at  an  end,  he  may  do  so  and  yet  retain  the  money 
advanced:  Haynea  v.  Hart,  42  Barb.  58;  Battle  v.  The  Rochester  Bank,  S 
N.  Y.  88;  Dinnel  v.  Hoxoard,  30  Me.  258.  Some  default  on  the  part  of  the 
vendor  to  enable  the  purchaser  to  recover  is  a  condition  precedent,  and  if  the 
vendee  has  no  right  to  rescind  the  contract,  he  will  have  no  right  of  actions 
Paige  v.  0«,  5  Denio,  406;  Clark  v.  CUy  of  Rochester,  28  N.  Y.  627;  I^dler  ▼. 
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JIvhbard  et  al.,  16  Am.  Dec.  423;  Ellia  v.  Hoakins,  14  Johns.  363.  Aud  to  show 
fault  in  the  vendor,  the  vendee  must  prove  that  he  offered  to  pay  up  tlie  whole 
amount  due:  Hudson  v.  Stoift,  20  Johns.  27;  Packer  v.  Button,  35  Vt.  193; 
Fuller  V.  Hubhard  «<  a/.,  16  Am.  Dec.  423;  EU%9  v.  Hoskina,  14  Johns.  363; 
Green  v.  Oreen,  0  Cow.  46.  In  England  the  courts  have  adopted  the  same 
rule  as  in  the  United  States.  In  Ex  parte  Barrell  there  was  a  contract  of 
s&le  of  real  estate,  whcrehy  it  was  stipulated  that  a  portion  of  the  money 
should  be  paid  immediately  and  the  residue  upon  the  completion  of  the  con- 
tract. There  "was  no  stipulation  as  to  the  forfeiture  of  the  deposit  in  case 
the  purchase  went  off  throup;h  the  purchaser^'s  default.  After  the  title  had 
been  accepted,  the  purchaser  became  bankrupt,  and  the  trustee  disclaimed 
the  contract,  under  the  bankruptcy  act  of  1879,  and  called  upon  the  vendor 
to  pay  the  deposit;  but  it  was  held  that,  where  a  contract  of  sale  goes  off  by 
the  default  of  the  purchaser,  the  vendor  is  entitled  to  retain  the  deposit:  Ex 
parte  Barrtll,  In  re  Pamell,  L.  B.,  10  Ch.  App.  Gas.  612;  Thomas  v.  Brovm, 
L.  R.,  1  Q.  B.  Div.  714;  Depiee  v.  Bedborough,  4  Giff.  479;  Lethbridffe  v.  Kirh- 
man,  25  L.  J.,  N.  S.,  Q.  B.  89. 

In  the  latter  case  a  purchaser,  having  paid  the  deposit,  refused  to  complete 
the  purchase  on  the  ground  that  the  title  was  bad,  and  brought  an  action  to 
recover  the  purchase  money,  the  estate  having  been  sold  at  an  advanced  price; 
but  the  court,  being  of  the  opinion  that  the  title  was  good,  gave  judgment  for 
the  defendant.  We  should  note  that  the  only  point  argued  seems  to  have  been 
the  question  of  title.    See  also  CUave  v.  Moors,  3  Jnr.  N.  S.  48. 

Actual  ob  Probable  iNJtm'PFBOM  Ebsonbous  iNSTRUcnoN  must  appear 
to  warrant  a  reversal  of  a  judgment:  BosUy  v.  Chesapeake  Ins,  Co.,  22  Am. 
Dec  337.  See  also  Armstrong  v.  Tait,  42  Id.  666;  Porter  v.  Woods,  39  Id. 
153;  Arthur  v.  Broadnax,  37  Id.  707;  Frankfort  Bridge  Co.  v.  WUUams,  35 
Id.  155;  Armstrong  r,PrtunU,  32  Id.  338;  UMon  Bank  y,  PkuUen^  Bank,  31 
Id.  113. 

ACXNOWLEDOHENT  OF    DeBT    BaBRED  BY  STATUTE    OF    LiMITATIOKS:  See 

notes  to  Mumford  v.  Freeman,  41  Am.  Dec.  532;  Bainey  v.  Link,  40  Id.  41 1| 
IJeyer  v.  Pruyn,  34  Id.  359,  where  prior  casee  in  this  series  are  oolleoted. 
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[8  Glix,  93.] 

Legal  Claims  Only  can  Form  Subjects  of  Set-off  or  be  filed  in  bar  to 
any  action  at  law;  they  must  be  such  as  the  party  could  sue  for  and 
recover  at  law. 

Purchasers  of  a  Vessel  are  Tenants  in  Ck)MMON  where  they  are  not 
partners  in  trade. 

Part  Owners  of  a  Ship  can  not  Sub  Sepa&atbly  for  their  respective 
shares  of  the  proceeds  of  the  sale  of  the  whole  vessel,  or  for  freight  in 
the  hands  of  a  third  party. 

Part  Owner's  Remedy  for  Adjustment  of  Accounts  between  Them- 
selves is  by  suit  in  equity. 

Joint  Debt  can  not  be  Set  off  against  a  Sepabatx  One,  nor  a  separate 
debt  against  a  joint  one,  either  at  law  or  equity. 
He"  does  not  Mean  "He  and  Othebs,"  in  statute  permitting  defend* 
ant  to  *'  plead  discount  of  any  claim  he  may  have  against  the  plainti£'' 


4« 
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AsfliuiiFBEr.    The  opinion  etates  the  facts. 

Pratt,  for  the  appellant. 

Thomas  8.  Alexander ,  for  the  appellee. 

By  Court,  Dobset,  C.  J.  The  plaintiff  below,  in  his  dedar* 
ation,  sought  to  recover  of  the  defendant,  on  the  usual  cotrnts 
of  general  indebUatiLS  assumpaitt  money  lent  and  advanced,  and 
money  bad  and  received.  The  defendant  pleaded  non  asstimpgU^ 
and  filed  two  accounts  in  bar  against  the  plaintiff:  the  one  charg- 
ing bim  with  three  hundred  dollars,  due  to  him  from  the  plaint- 
iff, for  the  sixth  part  of  the  proceeds  of  sale  of  the  schooner 
W.  T.  Savin,  sold  in  the  year  1837,  and  the  other  charging 
him  with  sixty  dollars  and  seven  cents,  one  sixth  part  of  the 
freight  received  as  the  earnings  of  the  schooner.  To  these  ac- 
counts in  bar,  the  plaintiff  replied  non  assumpsit,  and  limitations 
and  issues  were  joined  thereon.  At  the  trial,  the  plaintiff  hav- 
ing proved  his  claim  for  money  had  and  received,  the  defendant, 
to  support  the  issues  joined  on  his  part,  offered  to  prove  to  the 
jury  that,  in  the  year  1837,  the  defendant  and  plaintiff,  and  a 
certain  Jajnes  C.  Milboum  and  George  Guyther,  united  in  the 
purchase  of  a  vessel  called  the  W.  T.  Savin,  and  that  in  1837 
the  said  vessel  was  sold  by  the  plaintiff,  with  the  consent  and 
for  the  benefit  of  all  the  part  owners,  for  one  thousand  eight 
hundred  dollars,  which  was  received  by  the  plaintiff. 

The  defendant  further  offered  to  prove,  by  a  competent  wit- 
ness, that  in  1845,  before  the  institution  of  this  suit,  the  plaintiff 
produced  to  the  defendant  the  two  papers  marked  A  and  B, 
now  exhibited,  purporting  to  show  the  amount  of  freights  re- 
ceived by  the  plaintiff,  on  account  of  the  W.  T.  Savin,  and 
the  expenses  incurred  by  him  whilst  running  the  said  vessel  as 
captain  and  agent  of  the  several  partners,  said  papers  A  and  B 
being  produced  to  the  defendant  for  the  purpose  of  settling  with 
him  his  share  of  said  freights.  The  court  having  refused  to 
permit  this  testimony,  or  any  part  of  it,  to  go  to  the  jury,  the 
defendant  excepted,  and  the  correctness  of  such  refusal  forms 
the  subject  for  the  determination  of  this  court  upon  the  appeal 
jQOw  before  it.  As  showing  that  the  testimony  offered  estab- 
lished the  issues  joined  on  the  part  of  the  appellant,  and  that, 
therefore,  he  has  been  injured  by  the  court's  refusal  to  permit  it 
to  go  to  that  jury,  the  appellant  insists  upon  three  points:  1. 
* '  That  by  the  sale  of  the  vessel,  and  the  receipt  of  the  purchase 
money  by  the  plaintiff,  each  owner  became  entitled  to  re(*«ive, 
individually  of  the  plaintiff,  his  part  of  the  money  so  received 
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by  him,  and  that  the  one  sixth  of  such  amount,  to  which  the  de- 
fendant was  entitled,  should  have  been  permitted  by  the  court 
to  be  set  off  against  the  plaintiff's  demand  against  him."  The 
principle  thus  asserted  by  the  appellant  in  the  first  part  of  this 
point,  is  abstractly  and  literally  true:  ^'That  by  the  sale  of 
the  vessel,  and  the  receipt  of  the  money  by  the  plaintiff,  each 
owner  is  entitled  to  receive,  individually  of  the  plaintiff,  his  part 
of  the  money  so  received  by  him."  And  with  equal  truth  the 
same  may  be  predicated  of  every  equitable  claim  for  money,  re- 
coverable only  in  a  court  of  equity,  which  a  defendant  may  have 
i^inst  a  plaintiff.  But  to  warrant  a  defendant  in  pleading  a 
set-off,  or  filing  an  account  in  bar  to  an  action  at  law,  he  must 
not  only  be  entitled  to  receive  the  amount  due  him  from  the 
plaintiff,  but  his  claim  must  be  of  such  a  nature  that  he  can  sue 
for  and  recover  it  by  a  suit  in  a  court  of  law.  Legal  claims  only 
can  form  subjects  of  set-off,  or  be  filed  as  accounts  in  bar  in 
such  a  court.  The  inquiry  thence  naturally  arises.  Is  the  claim 
now  preferred  by  the  aj^pellant  against  the  appellee  such  a  one 
as  is  recoverable  in  a  suit  at  law  ? 

It  is  not  denied,  that,  as  has  been  urged  in  the  argument,  if 
three  or  more  persons,  not  partners  in  trade,  and  not  purchas- 
ing with  partnership  names,  become  the  purchasers  of  a  vessel, 
they  are  regarded  in  ^w  as  part  owners  thereof,  and  not  as 
partners;  that  they  hold  the  vessel  as  tenants  in  common.  But 
it  by  no  means  thence  follows,  that  upon  the  termination  of  the 
joint  ownership,  by  their  authorized  act,  or  during  its  continu- 
ance, they  can  maintain  actions  at  law  against  each  other,  either 
for  the  recovery  of  the  vessel,  or  their  respective  proportions 
of  the  freight  received  by  the  part  owners  in  the  employment  of 
the  vessel;  or  that  if  one  of  the  part  owners  by  the  consent  of 
all,  and  for  the  benefit  of  all  the  owners,  sells  tLe  vessel  and 
receives  the  proceeds  of  sale,  as  in  the  case  before  us,  that  each 
of  the  other  part  owners  can  separately  maintain  an  action  at 
law  for  the  proportion  of  the  proceeds  of  sale  which  he  was  en- 
titled to  claim  of  the  part  owner  by  whom  the  sale  was  made. 
In  Collier  on  Partnership,  sec.  1220,  it  is  stated,  that ''  the  or- 
dinary remedy  of  part  owners  to  obtain  an  adjustment  of  the 
ship's  account  among  themselves,  is  a  suit  in  a  court  of  equity." 
In  section  1230  (where  numerous  authorities  are  referred  to  as 
sustaining  the  position),  it  is  stated,  that  all  the  part  owners  of 
a  ship  should  join  as  plaintiffs  for  the  recoveiy  of  freight;  and 
the  reason  assigned  for  it  is,  "  that  all  of  them  are  partners  with 
respect  to  the  concerns  of   the  ship."     "And  even  if  part 
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owners  authorize  their  agent  to  sell  the  entire  ship,  they  can 
not,  if  they  gave  him  a  joint  authority,  maintain  separate  ac- 
tions against  the  agent  for  their  respective  shares  of  the  money 
received  by  him,  on  account  of  such  sale,  though  each  may 
maintain  a  separate  action,  if  they  separately  authorized  the 
agent  to  sell  their  respective  shares."  From  the  proof  offered 
and  rejected  in  this  case,  no  such  separate  authority  to  sell  can 
be  deduced.  In  sectign  1231  of  Collier  on  Partnership,  the 
general  rule  is  asserted,  that  part  owners  of  a  ship  can  not  sue 
separately  for  their  respective  portions.  If  they  must  all  unite 
in  a  case  where  the  proceeds  of  the  sale  of  a  ship  or  the  freight 
are  in  the  hands  of  a  third  person,  the  necessiiy  for  such 
union  is  equally  imperative  in  the  case  before  this  court.  And 
as  one  of  the  necessary  plaintiffs  in  the  action  can  not  unite  in 
suing  himself,  who  must  be  the  defendant,  the  remedy  in  the 
case  is  by  a  bill  in  equity,  where  all  the  part  owners  must  be  be- 
fore the  court,  either  as  plaintiffs  or  defendants.  It  can  not  be 
pretended  that,  upon  the  testimony  offered,  there  was  any  such 
settlement  of  accounts,  or  balance  struck  between  the  part 
owners,  or  between  the  plaintiff  and  defendant  in  this  api)eal, 
as  would  warrant  the  jury  in  finding  such  an  express  or  implied 
promise  as  would  entitle  the  former  to  the  set-off  he  has  claimed 
from  the  latter,  as  a  separate  debt  between  them. 

The  second  point  on  which  the  api>ellant  has  urged  a  reversal 
of  the  county  court's  judgment,  is,  "That  if  the  plaintiff's  in- 
debtedness to  the  defendant  is  to  be  considered  as  a  joint  debt 
due  from  the  defendant  and  others,  it  should  have  been  per- 
mitted, so  far  as  it  belonged  to  the  defendant,  to  be  set  off  against 
the  individual  debt  of  the  defendant  to  the  plaintiff."  This 
point  assumes  what  this  court,  in  its  remarks  on  the  first  point, 
has  declared  can  not  be  done,  that  the  other  three  part  owners 
can,  at  law,  maintain  a  joint  action  against  the  appellee.  But  sup- 
pose this  assumption  were  granted,  can  the  principle  of  law,  as- 
serted in  this  second  point,  be  then  sustained?  That  it  can  not, 
we  entertain  no  doubt.  In  England,  a  joint  debt  can  not  be 
set  off  against  a  separate  one,  nor  a  separate  debt  against  a 
joint  demand.  If  authorities  be  required  for  so  familiar  a  prin- 
ciple, they  may  be  found  in  the  6  Law  Lib.  16,  and  Collier  on 
Partnership,  1234.  In  Jackson  v.  Bobinson,  3  Mason,  145,  and 
Eowe  V.  Sheppard,  2  Sumn.  409,  the  broad  doctrine  is  laid  down, 
that  "  joint  debts  can  not  be  set  off  against  separate  debts,  or 
separate  debts  against  joint  debts,  either  at  law  or  in  equity.*' 

The  cases  referred  to  by  the  counsel  for  the  appellant,  where 
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courts  of  law  exercising  an  equitable  jurisdiction^  and  conse* 
quentlj  modifying  its  favors  or  relief  to  the  varying  and  pecu- 
liar drcumstuices  of  every  particular  case  before  them,  are 
inapplicable  to  the  general  principles  of  pleading  by  which  such 
courts  are  governed  in  the  determination  of  questions  arising  on 
pleas  of  set-off  and  accounts  in  bar.  Nor  can  the  distinction, 
as  applicable  to  this  point,  be  sustained,  which  has  been  at- 
tempted to  be  taken  between  the  act  of  1785  and  the  statutes  of 
England,  in  relation  to  set-off.  With  resi>ect  to  parties,  as 
between  whom  the  right  of  pleading  set-offis,  or  filing  accounts 
in  bar  is  allowed,  the  same  rule  which  applies  to  the  statutes 
of  2  and  8  of  Geoige  n.,  is  applicable  to  the  seventh  section 
of  the  act  of  assembly  of  Maryland,  of  1785,  c.  46.  The  lan- 
guage of  which  section  is,  that  "  the  defendant  may  file  an  ac- 
count in  bar,  or  plead  discount  of  any  claim  he  may  have  against 
the  plaintiff;"  not  such  as  he  and  others  may  have  against  the 
plaintiff,  or  which  he  may  have  against  one  of  several  plainti£b. 

The  third  point  of  the  appellant,  which  is,  that  ''if  the 
owners  of  the  vessel  are  to  be  considered  as  partners,  then  it 
will  be  insisted,  that  the  partnership  terminated  by  the  sale  of 
the  vessel  (the  only  partnership  property),  and  that  the  defend- 
ant's one  sixth  of  the  proceeds  of  sale,  and  of  the  freights  re- 
ceived by  the  plaintiff,  should  have  been  permitted  to  be  set  off 
against  the  plaintiff's  claim,"  is  sufficiently  answered  in  what 
has  been  said  upon  the  appellant's  first  and  second  points.  The 
judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 

Debt  Dub  the  Defendamt  and  Another  is  not  a  Pbopeb  Sbt-ow  in  an 
action  against  him  for  his  separate  debt:  BicharcUon  v.  St.  Joseph  Iron  Co,,  33 
Am.  Dec.  460.  Joint  debts  can  not  be  set  off  against  separate  debts,  nor  sepa- 
rate against  joint,  because  in  such  oases  the  parties  are  not  the  same:  Oregg 
▼.  James,  12  Am.  Deo.  153,  note,  citing  authorities. 

To  Constitute  Sst-otf  these  must  be  a  Subsistino  Bioht  of  Gboss* 
action  against  the  plaintiff:  Cfregg  v.  James,  12  Am.  Deo.  153,  note,  when 
the  subject  is  discussed. 


Wilson    v.  Wilson,   Gabnishee,    Tinsley   and 

ANOTHEB. 


[8  Gnx.  193.] 

"Indebted*'  i?  to  be  Construed  in  its  Ordinabt  Sense,  and  not  in  a 
technical  or  strict  legal  sense,  as  it  stands  in  the  act  of  1705^  chapter  60, 
relating  to  attachments. 
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Attachm£KT  mat  Issue  on  a  Bemani)  Ex  Cojttkactu,  where  the  price  is 
fixed  or  the  Btandard  bo  clearly  aacertained  by  the  contract  itaelf  aa  to 
enable  the  plaintiff  to  aver  it  in  his  affidavit. 

Attachment  was  sued  out  by  the  appellant  upon  a  certain 
agreement,  was  issued,  and  returned  "laid  in  the  hands  of 
Greenbury  B.  Wilson,  trading  under  the  firm,  G.  B.  Wilson  & 
Co."  The  garnishee  appeared,  and  pleaded  non  assumpsit  and 
nulla  bona,  and  issue  was  joined  thereon.  The  court  held, 
"  that  the  plaintiff  is  not  entitled  to  recover,  because  the  claim 
in  this  case  is  for  unliquidated  damages,  as  shown  in  the  pro- 
ceedings in  this  case."  Plainti^ls  excepted.  The  affidavit  of 
appellant  was,  ''that  Samuel  M.  Tinsley  and  John  A.  Keedy 
*  *  *  are  justly  and '  bona  fide  indebted  unto  him,  said 
Greenburj'  B.  Wilson,  *  *  *  in  the  just  and  full  sum  of 
nine  hundred  dollars,  over  and  above  all  discounts,  for  a  de- 
duction of  fifty  cents  per  barrel  on  eighteen  hundred  barrels  of 
flour  sold  by  said  defendants  to  the  said  plaintiff,  under  the 
agreement  hereto  attached,  the  said  flour  not  having  passed 
inspection  as  superfine."  The  opinion  states  the  other  facta 
necessary  to  an  understanding  of  the  case. 

T.  P.  Scott,  for  Wilson. 

Mayer  and  Buchanan,  for  the  defendants. 

By  Court,  Spence,  J.  This  was  a  proceeding  by  way  of  attach- 
ment in  Baltimore  county  court.  The  record  states  the  proceed- 
ing as  follows : 

"Be  it  remembered,  that  heretofore,  to  wit,  on  the  twenty- 
first  day  of  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-four,  Thomas  Hanson  Belt,  Esqr.,  one 
of  the  justices  of  the  state  of  Maryland,  in  and  for  the  city  of 
Baltimore,  pursuant  to  an  act  of  the  general  assembly  of  Mary- 
land, in  such  case  made  and  provided,  sent  to  the  clerk  of  Balti- 
more county  court  here  a  certain  affidavit  made  before  him,  with 
an  agreement  thereto  annexed." 

The  agreement  produced  to  the  justice  of  the  peace  by  Green- 
bury  B.  Wilson,  at  the  time  of  making  the  affidavit,  among  other 
stipulations,  contains  the  following  one: 

"It  is  further  understood,  Messrs.  S.  M.  Tinsley  &  Co.  are 
to  guarantee  the  inspection  of  the  flour,  and  if  the  flour  should 
not  pass  superfine,  then  the  said  Wilson  is  to  furnish  Messrs.  S. 
M.  Tinsley  &  Co.  with  the  inspector's  certificate  of  the  qualities 
of  the  flour  as  passed  by  him,  and  Messrs.  S.  M.  Tinsley  &  Co. 
are  bound  to  make  such  reduction  as  is  customary  between  the 
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diflferent  qualities  of  flour  in  the  place  where  the  flour  may  be 
inspected." 

Upon  the  afiSdavit  of  Greenbuiy  B.  Wilson,  the  justice  of  the 
peace  issued  his  ivarrant  to  the  clerk  of  Baltimore  counly  court 
to  issue  a  -writ  of  attachment^  i^hich  the  clerk  accordingly  did. 
The  attachment  was  laid,  and  the  garnishee  appeared  by  counsel, 
and  pleaded  non  assumpsit  and  nulla  bona,  and  upon  these  pleas, 
issues  were  joined.  After  the  evidence  had  been  o£Eered  to  the 
jury,  several  prayers  were  offered  to  the  court,  for  instructions 
to  the  jury,  by  the  defendant,  all  of  which  were  refused  by  the 
court  but  the  following  one:  "The  plaintiff  can  not  recover, 
because  his  claim  is  for  unliquidated  damages."  This  instruc- 
tion the  county  court  gave,  and  the  plaintiff  excepted. 

This  instruction  presents  the  only  question  for  our  decision 
in  this  case.  That  the  term  ''  indebted,"  in  the  act  of  1795,  is 
not  to  be  construed  in  a  technical  or  strict  legal  sense,  is  mani- 
fest from  its  association  and  connection  with  the  terms  used  in 
the  same  section.  After  directing  that  the  creditor  shall  make 
oath  that  the  debtor  is  bona  fide  indebted,  etc.,  "and  at  the 
same  time  producing  the  bond  or  bonds,  bill  or  bills,  protested 
bill  or  bills  of  exchange,  pronussory  note  or  notes,  or  other 
instrument  or  instruments  of  writing,  account  or  accounts,  by 
which  the  said  debtor  is  so  indebted,  the  justice  of  the  peace  is 
authorized  and  required  forthwith  to  issue  his  warrant  to  the 
clerk,"  etc. 

The  claim  on  which  the  justice  issued  his  warrant,  was  pre- 
sented to  him  at  the  time  he  awarded  the  warrant,  and  the 
question  was,  whether  this  demand  arose  ex  contractu,  and  the 
contract  ascertained  the  amount  of  indebtedness;  or  was  it 
susceptible  of  ascertainment  by  some  standard  fixed  by  the  con- 
tract itself,  so  certain  as  to  enable  the  plaintiff  by  affidavit  to 
aver  it,  or  the  jury,  by  their  verdict,  to  ascertain  and  find  it? 

The  contract  was,  that  Tinsley  &  Co.  were  to  guarantee  the 
inspection  of  the  flour  which  they  were  to  deliver,  and  if  it 
should  not  pass  superfine,  then  said  Wilson  was  to  furnish 
Tinsley  &  Co.  with  the  inspector's  certificate  of  the  flour,  as 
passed  by  him,  and  Tinsley  &  Co.  were  to  make  such  deduction 
as  was  customary  between  the  different  qualities  of  flour  in  the 
place  where  the  flour  might  be  inspected,  and  superfine  flour. 
Wilson  swore  that  the  eighteen  hundred  barrels  of  flour  did  not 
pass  superfine,  and  that  the  difference  in  the  value  of  flour, 
according  to  the  custom  of  the  place  where  it  was  inspected, 
was  fifty  cents  per  barrel,  and  that  the  said  Tinsley  &  Co.  were 
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bona  fide  indebted  to  the  plaintiff  in  the  just  and  full  sum  of 
nine  hundred  doliars,  over  and  above  all  disoounts.  The  stan- 
dard was  the  difference  in  the  value  of  the  floor  at  the  place 
where  it  was  inspected,  between  floor  supezfine,  and  floor  soper- 
fine  bad.  This  was  as  easily  ascertained  as  the  valoe  of  goods 
sold,  where  no  price  was  fixed  as  to  value.  The  standard  was 
so  clearly  ascertained  by  the  contract  itself,  as  to  enable  the 
plaintiff  to  aver  it  in  his  affidavit. 

The  court  erred  in  their  instruction  to  the  joxy,  and  the  judg- 
ment is  reversed,  and  procedendo  awarded. 

Judgment  reversed,  and  procedendo  awarded. 


Alexandsb  V.  Walteb  kt  al.,  Lesseb. 

[8  GZLL.  239.] 

JUDOMXNT  BT  Dkfault  IN  EJECTMENT  18  not  &  bar  to  &  leMo  nor  oooeln* 

give  upon  the  rights  of  the  tenant,  unless  it  clearly  appear  that  the  oonrl 

rendering  the  judgmecit  acted  purposely  under  the  statute  4  Geo.  IL9 

0.28. 
JuDOHENT  DOES  NOT  BiND  Onx  NOT  A  PABTY,  and  who  is  neither  tenant  nor 

lessee,  but  who  claims  an  interest  from  an  entirely  different  aoozoe. 
BsTOPPELS  MUST  BE  MUTUAL  AND  Regifbooal  and  bind  both  partiea. 
Estoppels  Operate  Onlt  on  Pabties  and  Pbivies,  and  not  on  strangen. 
Estoppels  in  Pais  abb  Intebposed  to  Pbevent  Injustkcb  and  to  guard 

against  fraud.    They  stand  upon  the  broad  grounds  of  public  policy  and 

good  faith. 
Fouktsbn  Ybabs'  Possession  will  not  Raise  a  Presumption  of  Ba- 

ENTRY  in  Maryland,  and  the  rule  of  New  York  that  such  length  of  tima 

will,  is  entirely  arbitrary,  and  not  sustained  by  authority  or  analogy. 
Twenty  Yeabs'  Uninterrupted  Notorious  Advebsb  Possession  will 

raise  a  presumption  of  regular  re-entry  at  common  law  fur  non-payment 

of  rent,  but  a  lees  period  will  not. 
**  Agreed  '*  Entered  upon  the  Docket  in  a  Suit  ia  not  a  bar  to  parties 

who  claim  under  the  defendants,  if  no  judgment  fans  been  rendered. 

The  parties  are  left  as  they  stood  before  the  suit. 
Power  to  Sell  Implies  the  Right  to  Convet;  and  a  deed  made  by  one 

with  power  to  sell  is  evidence  of  a  sale. 
Shbbipp's  Deed  is  Evidencb  of  Sale,  but  not  of  regularity  of  proceedingi 

preceding  the  sale. 
PuBCHASER  under  Gollector*s  Sale  MUST  Show  Affibmativelt  and 

positively  the  regularity  of  the  proceedings  out  of  which  the  sale  grow% 

and  the  existence  of  all  the  prerequisites  upon  which  it  depends. 
Description  in  Notice  of  Ck)LLEcroR*s  Sale  is  Insufficient  if  it  merely 

states  the  OMmer's  name,  the  assessed  value,  and  that  it  ia  situated  on  tha 

east  side  of  South  street,  without  designating  the  dimensions  of  the  lot 

the  particular  part  of  the  street  on  which  it  is  located. 
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Ejeotheht.  Plea,  rum  cul.  Daniel  Bowley  was  seised  in  fee 
of  the  premises  in  question,  and  executed  a  lease  to  Solomon 
Etting  in  1798.  This  lease  was  for  ninety-nine  years,  renewable 
forever,  reserving  a  yearly  rent  of  one  hundred  dollars,  payable 
to  the  lessor,  his  heirs  or  assigns,  on  the  first  of  May  in  each 
year.  There  was  also  a  clause  of  re-entiy  for  non-payment  of 
rent.  George  G.  Kraus  became  the  lessee,  and  died  in  1811. 
He  devised  the  leasehold  interest  by  will  to  Margaret  and  Philip 
Walter's  children,  said  Philip  Walter  to  receive  the  rent.  Walter 
took  possession.  Daniel  Bowley  conveyed  the  reversion  of  the 
estate  to  John  Merryman.  By  devise  on  his  death  it  became 
vested  in  Sarah  B.  Merryman,  afterwards  Alexander,  by  marriage 
with  Ashton  Alexander.  This  occurred  in  1814.  Walter  hav- 
ing possession  under  the  lease,  and  Sarah  B.  Alexander  having 
the  reversion,  he  paid  to  her  the  yearly  rent  up  to  1819,  when 
he  left  the  property.  Sarah  B.  Alexander  then  rented  the  lot  to 
Smith.  He  failed  to  pay  the  rent,  and  in  1823  she  brought 
ejectment  against  him.  Judgment  by  default  was  rendered 
against  the  casual  ejector  in  March  of  the  same  year,  and  in 
Februaiy,  1824,  the  affidavit  required  under  the  statute  4  Geo. 
n.  was  filed  in  the  case.  In  1841  the  children  of  Margaret  and 
Philip  Walter  had  attained  their  majority,  and  brought  eject- 
ment against  Ashton  Alexander  and  Sarah  B.  Alexander,  his 
wife,  who  were  then  in  possession  of  the  premises.  In  1820 
Mrs.  Alexander  also  claimed  to  obtain  title  by  collector's 
sale.  Certain  street  assessments  were  levied  upon  the  prop- 
erty, under  an  act  of  the  assembly.  They  were  not  paid. 
Those  upon  the  lot  in  question  were  thus  assessed:  '*  East  side 
South  street,  Philip  Walter,  |6.72."  The  original  plat  of  the 
property  assessed  was  torn,  and  the  lot  in  question  was  not  rep- 
resented on  the  part  that  remained.  The  land  was  advertised 
and  described  as  *'  Lot  on  east  side  South  street,  $6.72,  Philip 
Walter."  It  was  sold  in  October,  1820,  and  the  deed  recited 
the  proceedings  of  the  assessors  under  the  act,  and  the  sale  of 
the  lot  pursuant  to  the  statute,  to  Beigart,  for  fifty  dollars. 
Beigart  conveyed  to  Sarah  Alexander  in  October,  1847.  Plaint- 
iflfs  offered  in  evidence  the  record  of  proceedings  in  the  court  in 
the  ejectpient  of  Smith  from  the  premises,  and  also  the  record 
in  the  case  of  Philip  Beigarfs  Lessee  v.  Philip  Walter,  Novem- 
1)er,  1820.  This  suit  was  commenced,  and  continued  from  term 
to  term  till  1824,  when  this  docket  entry  appears:  * 'Agreed,  10th 
June,  1824."  Defendants,  in  the.  former  trial  of  Merryman  v 
Bmilh,  gave  evidence  on  their  part.    The  plaintiff  claimed  that 
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the  pTOoeedingB  in  ejectment,  in  Merryman'a  Lessee  v.  Sntilh,  es- 
topped the  defendant  from  denying  the  possession  of  Philip 
Walter  at  the  time  the  suit  ii^as  brought.  The  substance  of  the 
instructions  asked  and  denied,  as  well  as  the  points  pressed  by 
both  sides,  are  found  in  the  opinion.  There  was  verdict  and 
judgment  against  the  defendants,  and  they  appealed. 

Meredith  and  Mayer ,  for  the  appellants. 

Glenn,  for  the  appellees. 

• 

By  Court,  Mabtin,  J.  The  first  question  presented  for  our 
examination  by  this  record  is,  whether  the  court  below  erred  in 
deciding  that  the  proceedings  in  the  ejectment  of  Merryman's 
Lessee  y.  Smith,  estop  the  defendants  in  this  case  from  denying^ 
the  possession  of  Philip  Walter,  of  the  premises  in  controYersy^ 
at  the  time  when  such  ejectment  was  brought. 

When  this  case  was  before  the  court  of  appeals,  in  1844  (2 
Gill,  204),  the  character  of  the  judgment  rendered  by  Balti- 
more county  court,  in  the  ejectment  cause  to  which  we  have 
reference,  was  considered;  and  it  was  then  held  by  the  court, 
that  it  was  not  to  be  treated  as  a  statutory  judgment,  under  the 
aci  of  4  Geo.  II.,  c.  28,  and  vested  no  title  in  Mrs.  Alexander, 
then  Miss  Menyman,  and  constituted  no  bar  to  the  appellee's 
right  to  recover  the  demised  premises.  The  language  of  the 
court  is: 

"  To  give  to  this  judgment  the  efficacy  ascribed  to  it,  it  must 
appear  to  this  court  to  be  a  judgment  rendered  under  the  stat- 
ute of  4  Geo.  n. ;  or  in  other  words,  the  record  must  disclose 
such  facts  and  circumstances  as  would  justify  us  in  believing  or 
assuming,  that  in  renderiug  its  judgment,  the  court  below  de- 
signed to  exercise  the  authority  conferred  on  it  by  the  statute* 
The  record  before  us  discloses  nothing  which  could  warrant 
us  in  any  such  assumption  or  belief.  All  the  proceedings  in 
ejectment,  until  long  after  the  judgment,  show  it  to  have  been 
an  ordinaiy  case  of  ejectment  (having  no  connection  with  the 
statute),  the  judgment  in  which  is  conclusive  upon  nobody." 

In  the  proceedings  in  this  ejectment  of  Merryman's  Lessee  v. 
Smith,  an  affidavit  was  filed  by  Sarah  Eogers  Menyman,  the 
lessor  of  the  plaintiff,  in  which  she  deposed:  "  That  at^e  time 
of  issuing  the  declaration,  and  before  the  time  of  serving  a  copy 
of  said  declaration  on  the  tenant  in  the  possession  of  the  prem- 
ises in  said  declaration  mentioned,  there  was  and  is  now  due, 
and  in  arrear  to  the  said  Sarah,  as  landlord  of  said  premises, 
the  sum  of  three  hundred  dollars,  for  three  years'  rent  of  said 
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premises;  and  the  further  sum  of  forty-nine  dollars  and  fifiy 
cents,  balance  due,  and  in  arrear  for  one  other  year's  rent 
thereof;  and  that  at  the  time  of  serving  the  copy  of  the  said 
declaration  on  the  tenant  in  possession  of  the  premises,  in  said 
declaration  mentioned,  she  was,  and  now  is,  landlord  of  said 
premises,  and  that  the  said  Isaac  J.  Smith  was  the  tenant  in  the 
possession  thereof;  and  that  she  then  had,  and  now  has  power 
to  re-enter  on  said  premises  for  non-payment  of  said  rent;  and 
that  at  the  time,  and  before  said  ejectment  was  served,  no  suffi* 
cient  distress  was  found  on  said  premises,  and  countervailing 
the  arrears  of  rent  then  due  to  this  deponent."  This  affidavit 
was  sworn  to  on  the  third  of  February,  1824.  And  the  propo- 
sitions presented  for  our  consideration  on  this  branch  of  the 
case  is,  whether  the  proceedings  in  this  ejectment  are  to  be 
regarded  as  an  estoppel,  as  matter  of  record,  or  as  an  estoppel 
in  pais  standing  upon  the  affidavit,  so  as  to  preclude  the  appel- 
lants from  showing  by  evidence,  that  they  were  in  the  posses- 
sion of.  the  demised  premises  antecedent  to  the  seventeenth  of 
March,  1823,  the  period  at  which  the  ejectment  was  instituted. 

It  is  impossible  to  maintain  that  the  proceedings  in  the  eject- 
ment are  to  be  treated  as  an  estoppel  by  the  record.  Irre« 
spective  of  all  other  objections,  they  are  deficient  in  the 
indispensable  ingredient  of  mutuality.  Philip  Walter  was  noi. 
a  party  to  the  suit  in  which  the  judgment  by  default  was. 
rendered.  He  had  no  connection  or  privity  with  Smith,  the* 
tenant  in  possession.  So  far  from  being  represented  by  Smithy 
their  titles  were  conflicting  and  antagonistical;  Walter  pro- 
fessing  to  claim  under  the  original  lease,  and  Smith  holding 
the  property,  so  long  as  he  retained  it,  as  the  immediate  tenant 
of  Mrs.  Alexander.  The  court  of  appeals,  in  2  Gill,  204,  de- 
cided that  it  was  not  competent  for  the  appellants  to  rely  upon 
this  recovery  in  the  ejectment,  in  the  case  of  Merryman's  Lessee 
v.  Walter y  as  a  conclusive  bar  against  the  right  of  the  appellees 
to  recover  the  demised  property  in  this  action,  and  the  rule  of 
reciprocity  upon  which  this  doctrine  of  estoppel  stands,  forbids 
the  appellees  from  using  it  as  an  estoppel  against  the  defend- 
ants. The  authorities  upon  this  point  aie  uniform  and  con- 
clusive. 

In  Yin.  Abr.,  tit.  Estoppel,  sec.  A,  2,  the  law  of  estoppel  is 
thus  laid  down:  ''Every  estoppel  ought  to  be  reciprocal,  that 
is,  to  bind  both  parties,  and  this  is  the  reason  that  regulaxly  a 
stranger  shall  neither  take  advantage,  nor  be  bound  by  the 
estoppel,  privies  in  blood,  as  the  heir,  privies  in  estates,  as  the 
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feoffee,  lessee,  etc.,  priyies  in  law,  as  the  lord  by  escheat,  etc., 
ehall  be  bound  and  take  advantage  of  estoppels." 

In  the  case  of  OaurU  v.  Wainman,  8  Bing.  N.  0.,  69,  the  as- 
cignees  of  the  demandant's  husband,  who  was  a  bankrupt,  con- 
veyed the  lands  in  controversy  to  the  tenant  as  freeholder.  It 
i?as  a  writ  of  dower,  and  the  question  was,  whether  the  defend- 
ant who  claimed  under  the  deed,  was  estopped  from  showing 
that  the  premises  were  leasehold. 

Tindal,  C.  J.,  ruled  it  to  be  no  estoppel.  He  said:  ''As  be- 
tween the  parties  to  the  deed,  there  may  be  an  estoppel;  but  it  is 
«et  up  against  a  stranger  to  the  deed.  Suppose  the  tenant  had 
bought  the  premises  as  leasehold,  would  the  demandant  be 
estopped  to  say  that  they  were  freehold?  This  is  a  case  in 
which  the  defendant  is  not  precluded  from  showing  the  real 
nature  of  the  estate.  According  to  Co.  Lit.  852  a,  evexy 
estoppel  ought  to  be  reciprocal,  that  is,  to  bind  both  parties, 
and  this  is  the  reason  that  regularly  a  stranger  shall  neither 
take  advantage,  nor  be  bound  by  the  estoppel.'' 

In  Lansing  v.  Montgomery,  2  Johns.  881,  an  action  of  trespass 
was  brought  by  Montgomery  against  two  defendants,  Lansing  and 
Goeway.  Goeway  pleaded  a  former  suit,  and  a  judgment  in  his 
favor,  to  which  the  plaintiff  demurred,  and  judgment  was  given 
for  the  defendant.  Lansing,  the  other  defendant,  pleaded  the 
j^eneral  issue.  It  was  held  by  the  coiui;  that  the  plaintiff  was 
r:tiot  estopped  by  his  demurrer  to  the  plea  of  Goeway,  from  re- 
plying to  the  plea  of  Lansing,  and  going  J;o  trial  on  that  issue; 
«iipon  the  ground  that  Lansing  was  not  a  parly  to  the  demurrer, 
^and  one  that  is  not  bound  by,  can  not  take  advantage  of,  an 
estoppel." 

In  Hursts  Lessee  v.  McNeil,  1  Wash.  C.  C.  70,  the  defendant's 
counsel  offered  to  read  in  evidence  to  the  jury,  the  record  of  a 
trial  between  the  lessor  of  the  plaintiff  and  one  Pemberton. 
The  evidence  was  ruled  to  be  inadmissible.  Mr.  Justice  Wash- 
ington said: ''  If  there  be  a  point  completely  settled  and  at  rest, 
it  is  this,  that  a  verdict  between  different  persons  can  not  be  given 
in  evidence  in  a  suit  of  one  of  the  parties  against  a  stranger." 

Lord  Coke,  in  his  twenty-first  reading  on  fines,  says: 
*'  Estoppel  is  reciprocal;  for  he  that  shall  not  be  concluded  by 
the  record  or  other  matter  of  estoppel,  shall  not  conclude  an- 
other by  it;  except  in  the  case  of  the  king,  and  that  depends 
upon  his  prerogative."  This  passage  is  quoted  by  Mr.  Justice 
Bayley,  in  Doe  v.  Martyn,  8  Barn.  &  Cress.  497,  where  he  clearly 
enunciates  the  principle,  conclusive  upon  the  point  we  are  now 
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coDBidering,  that  estoppels  must  be  reciprocal,  that  they  oper- 
ate only  on  parties  and  privies,  and  that  they  can  be  used 
neither  by  nor  against  strangers. 

We  have  already  seen  that  the  affidavit  of  the  third  of  Feb- 
ruary, 1823,  filed  by  one  of  the  appellants,  as  the  lessor  of  the 
plaintiff,  in  Merryman'a  Lessee  y.  Smith,  states  that  Smith  "was, 
at  the  time  a  copy  of  the  declaration  in  the  ejectment  "was  served 
upon  him,  that  is,  on  the  seventeenth  of  March,  1823,  the  ten- 
ant in  possession  of  the  premises  in  dispute;  and  this  affidavit^ 
containing  as  it  does,  the  declarations  of  a  party  to  the  record 
in  the  present  suit,  ivas  unquestionably  admissible  in  evidence 
as  an  element  in  the  testimony  introduced  into  the  cause,  to  be 
considered  and  weighed  by  the  jury,  with  respect  to  the  ques- 
tion as  to  the  period  at  which  the  appellants  first  entered  into 
the  possession  of  this  property.  The  counsel  for  the  appellees 
has,  however,  contended  that  the  admission  embodied  in  this 
affidavit,  operates  as  an  estoppel  in  pais;  is  conclusive  in  its 
character,  and  precludes  the  appellants  from  proving  that  they 
took  possession  of  the  premises  in  controversy,  prior  to  the  time 
when  the  ejectment  of  Merryman's  Lessee  v.  Smiih  was  brought. 
The  solution  of  the  question  thus  raised  by  the  argument  of  the 
counsel  for  the  appellees,  depends  upon  authority,  and  we  are 
satisfied,  after  a  careful  examination  of  the  prominent  cases  upon 
the  subject,  that  bis  proposition  can  not  be  maintained. 

The  doctrine  upon  this  point  is  correctly  stated  by  the  courts 
in  the  case  of  The  WeUand  Canal  Company  v.  Hathaway,  8 
Wend.  483  [24  Am.  Dec.  51].  The  court  said:  ''An  estoppel  is 
so  called  because  a  man  is  concluded  from  saying  anything, 
even  the  truth,  against  his  own  act  or  admission.  The  acts  set 
up  in  this  case,  it  is  not  pretended,  constitute  a  technical  es« 
toppel,  which  can  only  be  by  deed  or  matter  of  record;  but  it  is 
said  they  should  operate  by  way  of  estoppel,  an  estoppel  in  pais. 
Such  estoppels  can  not  be  pleaded,  but  are  given  in  evidence  to 
the  court  and  jury,  and  may  operate  as  effectually  as  a  technical 
estoppel,  under  the  direction  of  the  court.  *  *  *  As  a  gen- 
eral rule,  a  party  will  be  precluded  from  denying  his  own  acta 
or  admissions,  which  were  expressly  designed  to  influence  the 
conduct  of  another,  and  did  so  influence  it,  and  when  such 
derial  will  operate  to  the  injury  of  the  latter.  *  *  *  All  the 
cases  in  which  the  acts  or  admissions  of  a  party  are  adjudged  to 
operate  against  him,  in  the  nature  of  estoppel,  are  generally 
cases  where,  in  conscience  and  honest  dealing,  he  ought  not  to 
be  permitted  to  gainsay  them." 
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In  the  case  of  DezeU  v.  Odell,  3  Hill  (N.  Y.),  215  [38  Am.  Dec. 
628],  the  goods  of  David  Mitchell  and  Alexander  DezeU,  were 
seized  under  an  execution,  and  were  delivered  to  the  defendant 
upon  his  receipt,  stipulating  to  redeliver  them  to  the  officer  by 
a  designated  day.  They  were  not  surrendered.  And  in  an 
action  of  trover  instituted  by  the  officer  against  the  receiptor, 
lie  offered  to  prove  that  the  property  was,  at  the  time  of  the  levy 
and  receipt,  his  own.  The  receipt  was  ruled  to  be  an  estoppel. 
The  court  said:  "We  have  the  clear  case  of  an  admission  by 
the  defendant,  intended  to  influence  the  conduct  of  the  man 
with  whom  he  was  dealing,  and  actually  leading  him  into  a  line 
of  conduct  which  must  be  prejudicial  to  his  interests,  unless  the 
defendant  be  cut  off  from  the  power  of  retraction.  This  is  the 
very  definition  of  an  estoppel  in  pais.  For  the  prevention  of 
fraud,  the  law  holds  the  admission  to  be  conclusive." 

In  the  case  of  Presbyterian  Congregation  of  Salem  v.  Williams, 
0  Wend.  147,  an  action  of  ejectment  was  instituted  by  the 
plaintiffs,  claiming  to  re-enter  upon  the  premises  in  the  posses- 
sion of  the  defendant,  as  tenant,  for  the  non-payment  of  rent. 
At  the  time  of  the  service  of  the  declaration,  although  there  was 
property  upon  the  land,  the  defendant  declared  that  it  did  not 
belong  to  him,  and  that  it  was  exempted  by  law  from  being  dis* 
trained  for  rent.  At  the  trial,  the  defendant  offered  to  show 
there  was  sufficient  property  on  the  premises,  out  of  which  the 
rent  could  be  collected,  and  that  the  action  coiild  not,  therefore, 
be  maintained.  The  defendant  was  considered  by  the  court  as 
the  real  party  to  the  suit,  and  he  was  not  permitted  to  controvert 
Lis  admissions.  This  was  a  clear  case  for  the  application  of  the 
doctrine  of  estoppel.  The  plaintiffs  were  influenced  by  the 
representations  of  the  defendant,  and  acted  upon  them.  In  the 
language  of  the  court,  the  plaintiffs  had  a  right  to  rely  upon 
the  admission  of  the  defendant,  that  there  vms  not  sufficient 
property  on  the  premises  liable  to  distress,  to  countervail  the 
arrears  of  rent,  and  he  ought  not  to  be  permitted  to  defeat  the 
action,  by  showing  what  he  then  said  was  false,  and  thereby  reap 
an  advantage  from  his  own  wrong  and  falsehood. 

In  Heane  v.  Rogers,  9  Barn.  &  Cress.  577,  an  action  of  trover 
was  brought  by  the  plaintiff  (against  whom  a  commission  of 
bankruptcy  had  issued)  against  his  assignees,  to  recover  goods, 
which  they,  as  such  assignees,  had  sold.  To  prove  that  the 
plaintiff  was  a  bankrupt,  the  defendants  introduced  a  notice 'ad- 
dressed, by  the  plaintiff,  to  certain  persons  from  whom  he  had 
leas'ed  an  estate,  in  pursuance  to  the  statute  of  G  G-eo.  rV.»  o. 
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16,  sec.  75,  offering  to  surrender  his  lease,  upon  the  ground 
that  he  was  a  bankrupt.  The  question  was,  whether  the  plaints 
iff  was  estopped  hj  the  act  of  having  given  up  his  lease  to  the 
lessors,  from  disputing  the  validity  of  the  commission  under 
which  the  defendants  acted,  thej  not  being  parties  or  privies  to 
that  transaction.  The  point  was  decided  in  favor  of  the  plaint- 
iff, and  we  refer  to  the  opinion  of  Mr.  Justice  Bayley,  as  con- 
taining a  clear  enunciation  of  the  doctrine  of  estoppel,  as  ap- 
plicable to  the  case  before  us.     He  said: 

"There  is  no  doubt  but  that  the  express  admissions  of  a 
party  to  the  suit,  or  admissions  implied  from  hid  conduct,  are 
evidence  against  him;  but  we  think  that  he  is  at  liberty  to  prove 
that  such  admissions  were  mistaken,  or  were  untrue,  and  is  not 
estopped  or  concluded  by  them,  unless  another  person  has  been 
induced  by  them  to  alter  his  condition.  In  such  case,  a  party 
is  estopped  from  disputing  their  truth  with  respect  to  that  per- 
son (and  those  claiming  under  him)  and  that  transaction;  but 
as  to  third  persons,  he  is  not  bound.  It  is  a  well-established 
rule  of  law,  that  estoppels  bind  parties  and  privies,  not  strangers. 
The  offer  of  surrender,  made  in  this  case,  was  to  a  stranger  to 
this  suit;  and  though  the  bankrupt  may  have  been  bound  by 
his  representation  that  he  was  a  bankrupt,  and  his  acting  as 
such,  as  between  him  and  that  stranger  to  whom  that  represen- 
tation was  made,  and  who  acted  upon  it,  he  is  not  bound,  as 
between  him  and  the  defendant,  who  did  not  act  on  the  faith  of 
that  representation  at  all.  The  bankrupt  would  probably  not 
have  been  permitted,  as  against  his  landlords,  whom  he  had  in- 
duced to  accept  the  lease  without  a  formal  surrender  in  writing, 
and  to  take  possession  upon  the  supposition  that  he  was  a  bank- 
rupt, and  entitled,  under  6  Geo.  IV.,  c.  16,  sec.  75,  to  give  it 
up — to  say,  afterwards,  that  he  was  not  a  bankrupt,  and  bring 
an  action  of  trover  for  the  lease,  or  an  ejectment  for  the  estate. 
To  that  extent  he  would  have  been  bound,  probably  no  further, 
and  certainly  not  as  to  any  other  persons  than  those  landlords." 

We  have  quoted  largely  from  the  opinion  of  the  learned  judge 
in  this  case,  as  bearing  directly  upon  the  point  under  examina- 
tion, and  we  regard  it  as  a  conclusive  authority  against  the  prop- 
osition advanced  by  the  counsel  for  the  appellee.  If  a  case  had 
aiisen  between  the  appellants  and  Smith,  in  which  it  was  im- 
portant to  inquire,  whether  Smith  was  in  the  occupation  of  the 
demised  premises  at  the  time  the  declaration  in  the  ejectment 
was  served  upon  him,  the  appellants  might,  with  respect  to 
Smith,  in  such  contest,  be  precluded  from  disputing  the  state- 
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ments  in  the  affidavit.  For  Smith  vas  a  party  to  the  suit  in 
which  the  affidavit  v^as  filed.  But  this  vras  not  the  predicament 
of  Philip  Walter.  He  v^as  a  stranger  to  that  suit.  He  did  not 
act  upon  the  admissions  contained  in  the  affidavit,  and  vras  not  in- 
jured, misled,  or  deceived  by  them.  And  it  can  not  be  said, 
that  it  is  against  conscience  and  good  faith  to  allow  the  appel- 
lants to  abandon  the  line  of  defense  occupied  by  them  at  the 
former  trial,  when  they  relied  upon  the  judgment,  in  Merryman's 
Lessee  v.  Smith,  as  based  upon  the  affidavit  in  conformity  with 
the  statute  of  4  Geo.  IE.;  and  now  show,  by  evidence,  as  against 
these  parties,  that  they,  in  fact,  entered  upon  the  demised  prem- 
ises as  far  back  as  1820,  under  their  common-law  right  of  re- 
entry for  the  non-payment  of  rent;  and  had  continued  in  the 
uninterrupted  and  adverse  possession  of  the  prox>erty  from  that 
period  up  to  the  time  of  the  institution  of  this  suit.  The  doc- 
trine of  estoppel  in  pais,  stands  upon  the  broad  grounds  of 
public  policy  and  good  faith;  it  is  interposed  to  prevent  injus- 
tice, and  to  guard  against  fraud,  by  denying  to  a  party  the  right 
to  repudiate  his  admissions,  when  those  admissions  have  been 
acted  upon  by  persons  to  whom  they  were  directed,  and  whose 
conduct  they  were  intended  to  influence;  but  it  has  no  applica- 
tion to  a  case  like  the  one  now  under  our  consideration.  We 
think,  therefore,  that  the  court  below  erred  in  granting  the 
plaintiff's  prayer. 

We  proceed  to  examine  the  legal  propositions  raised  by  the 
prayers  offered,  at  the  trial  below,  by  the  counsel  for  the  appel- 
lants. 

They  asked  the  court  to  instruct  the  jury :  First,  if  the  jury 
shall  find  that  the  defendant,  Sarah,  entered  into  the  possession 
of  the  premises  described  in  the  lease  from  Daniel  Bowley  to  Sol- 
omon Etting,  by  renting  them  out,  as  stated  in  the  testimony, 
and  that  there  was,  under  the  lease  in  evidence,  one  year's  rent 
in  arrear  when  the  possession  was  so  taken,  and  that  she  and 
her  husband,  Ashton  Alexander,  have  so  henceforth  kept  the 
said  possession,  and  were,  and  had  been  so  in  possession  for 
more  than  twenty  years  before  the  bringing  of  this  action ;  and 
that  the  plaintiffs  claim  title  under  the  lease  of  Daniel  Bowley, 
read  in  evidence ;  that  the  defendant,  Sarah,  became,  by  devise 
from  John  Merryman,  the  owner  in  fee  of  the  reversion  of  said 
Daniel  Bowley,  arising  on  said  lease,  and  that  said  reversion  was 
vested  in  her  at  the  time  of  her  taking  possession  in  manner 
aforesaid,  at  and  before  the  rent  aforesaid  became  as  aforesaid 
in  arrear,  then  the  plaintiffs  are  not  entitled  to  recover.     And, 
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secondly,  if  the  jury  shall  find  that  the  defendant,  Sarah,  entered 
into  the  possession  in  the  manner  as  stated  in  aforegoing  prayer, 
and  that  she  and  her  said  husband  have  henceforth  continually 
held  said  possession,  and  had  sv«  held  it  for  more  than  foiurteen 
years,  when  this  suit  was  instituted,  and  if  they  shall  find  the 
other  matters  set  forth  in  the  above  prayer,  the  plaintiffs  are  not 
entitled  to  recover. 

By  the  terms  of  the  lease  from  Daniel  Bowley  to  Solomon 
Ettlng,  of  the  twenty-first  of  December,  1798,  under  which  the 
appellees  claim  title  to  the  premises  in  controversy,  it  is  stipu- 
lated that  if  the  rent  therein  reserved  shall  be  in  arrear  and 
unpaid  for  the  space  of  sixty  days  next  after  the  time  on  which 
the  same  is  to  be  paid,  the  same  being  first  lawfully  demanded, 
it  shall  be  lawful  for  the  said  Daniel  Bowley,  his  heirs  or 
assigns,  into  the  said  demised  premises,  or  any  part  thereof,  in 
the  name  of  the  whole,  to  re-enter,  etc.  And  the  propositions 
presented  in  argument  by  the  counsel  for  the  appellants,  are: 
First,  that  assuming  that  the  facts  hypothetically  set  forth  in 
the  prayers  to  be  true,  that  the  jury  were  bound  to  presume 
from  the  possession  of  twenty  years,  as  therein  stated,  that  the 
defendants  had  made  a  regular  and  lawful  re-entry  at  common 
law  on  the  demised  premises  for  the  non-payment  of  rent,  accord- 
ing to  the  condition  of  the  lease.  And  secondly,  that  this 
presumption  was  to  be  deduced  as  a  legal  inference  from  a  pos- 
session of  fourteen  years. 

Upon  these  points,  we  have  been  referred  to  several  cases 
decided  by  the  supreme  court  of  New  York,  which  we  now 
propose  to  examine. 

The  case  of  Jackson  v.  Demaresty  2  Cai.  882,  was  decided  in 
1805,  and  it  was  there  held,  that  a  demand  and  entry  at  com- 
mon law  would  be  presumed  after  a  possession  of  fourteen 
years.     Mr.  Chief  Justice  Kent  said: 

''  The  lessor  of  the  plaintiff  and  his  family  abandoned  the 
possession  in  1778.  In  1785,  the  landlord  had  a  right  to  re- 
enter for  non-payment  of  rent,  and  he  then  sold  the  land.  In 
1789,  Eason,  under  his  title,  takes  possession.  Here,  then,  is 
certainly  a  fourteen  years'  possession,  and  after  that,  we  will 
presiune  a  regular  re-entry  at  common  law.  Be-entry  is  a  mat* 
ter  in  pais^  and  not  of  record." 

In  1808,  the  case  of  Jackson  v.  Walsh,  3  Johns.  226,  was  de- 
cided, and  it  was  there  determined,  that  a  possession  of  nine 
years  did  not  afford  a  presumption  of  a  re-entiy  for  non-pay« 
ment  of  rent. 
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In  Jackson  y.  Stewart,  6  Johns.  84,  a  regular  re-entry  wu 
presumed  from  a  possession  of  twenty-two  years. 

In  Jackson  y.  Elsworth,  20  Johns.  180,  it  was  held,  that  a 
possession  of  ten  years  was  insufficient  to  warrant  the  presump- 
tion that  the  landlord  had  made  a  regular  re-entry  for  the  non« 
payment  of  rent.    Wood  worth,  J.,  said: 

''It  is  well  settled,  that  the  right  of  the  tenant  can  only  be 
barred  by  ejectment  under  the  statute.  A  re-entry  at  common 
law  does  not  defeat  the  title  in  equiiy.  It  is,  howeyer,  suffi- 
cient for  the  defendant,  if  a  re-entry  in  either  way  can  be  pre- 
sumed, for  then  he  holds  the  possession  rightfully  against  the 
plaintiff."  After  stating  that,  under  the  circumstances  of  the 
case,  an  entry  under  the  statute  could  not  be  presumed,  and  re- 
ferring to  the  case  of  Jackson  y.  Demarest,  2  Cai.  882,  before 
adverted  to,  he  remarks:  "In  that  case,  which  is  the  shortest 
period  that  has  been  deemed  sufficient,  the  court  do  not  rest  the 
presumption  on  a  re-entry  by  ejectment  under  the  statute,  but 
at  common  law,  evidently  because  no  presumption  of  the  former 
could  be  indulged,  so  long  as  the  record  of  recoyery  was  not 
produced,  or  some  cause  assigned  for  its  non-production.  Con- 
sidering that  this  principle  operates  in  derogation  of  the  grant, 
I  think  our  courts  have  been  sufficiently  liberal,  and  that  a 
shorter  period,  if  sanctioned,  would  frequently  be  productive  of 
manifest  injustice.  In  Jackson  v.  Walsh,  nine  years  was  held 
insufficient.  The  presumption  relied  on  would  derive  but  little 
suppoii  from  an  additional  year.  I  am  of  opinion  that  the  lapse 
of  time  is  not  sufficient  to  raise  a  presumption  of  re-entry,  either 
at  common  law  or  under  the  statute. 

It  appears,  therefore,  from  the  adjudged  cases  in  New  York, 
that  a  possession  of  fourteen  years  is  there  regarded  as  the  period 
from  which  a  regular  re-entry  at  common  law  will  be  presumed. 
But  the  rule  tKus  established  by  the  courts  of  that  state  is  en- 
tirely arbitrary,  is  not  sustained  by  authority  or  analogy,  and 
one  to  which  we  can  not  assent.  We  think,  however,  in  ana- 
logy to  the  statute  of  limitations,  that  if  the  jury  had  found  that 
the  facts  assumed  in  the  first  of  the  defendants'  prayers  were 
true,  and  that  the  defendants  had  been  for  twenty  years  in  the 
uninterrupted,  exclusive,  notorious,  and  adversary  possession  of 
the  property  in  dispute,  they  would  have  been  bound  to  presiune 
a  regular  re-entry  at  common  law  for  the  non-payment  of  rent, 
and  this  re-entry  being  presumed,  the  defendants  would,  in 
legal  contemplation,  have  been  regarded  as  rightfully  holding 
the  possession  against  the  plaintiffs.    But  the  vice  of  the  prayer 
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is,  that  the  question  of  adversaiy  posseesion  "was  not  presented 
as  fact,  to  be  found  by  the  jury:  MaUhewa  v.  WanTa  Lessee,  10 
Gill  &  J.  458;  Jackson  v.  Porter,  1  Paine,  466;  Angell  on  Lim. 
413. 

Upon  this  ground,  the  court  were  right  in  rejecting  the  de« 
fendants'  first  prayer. 

We  think,  for  the  reasons  already  expressed,  that  the  court 
were  correct  in  rejecting  the  defendants'  second  prayer.  Bea- 
fioning  analogically  from  the  statute  of  limitations,  and  the  doc- 
trines of  presumption  as  applied  to  land,  a  possession  for  a  less 
period  than  twenty  years,  is  not,  in  our  opinion,  sufficient  to 
warrant  the  inference,  that  there  was  a  regular  re-entry  at  com- 
mon law,  for  the  non-payment  of  the  rent  reserved  by  the  lease. 

The  question  raised  by  the  defendants'  third  prayer,  relates 
to  the  yalidiiy  of  the  sale  made  by  Thomas  Bogers,  as  the  col- 
lector of  the  city  of  Baltimore,  on  the  eighth  of  August,  1820,  of 
the  property  in  controversy,  to  Philip  Beigart,  in  pursuance  of 
the  act  of  assembly  of  1816,  chapter  171,  and  conveyed  by 
Bogers  to  Beigart,  by  a  deed  bearing  date  the  sixteenth  of  Oc- 
tober, 1820.  This  property  was  subsequently  conveyed  by 
Philip  Beigart  to  the  defendants,  on  the  first  of  October,  1840. 

We  find  from  the  record,  that  on  the  second  of  November, 
1820,  an  action  of  ejectment  was  instituted,  in  Baltimore  county 
court,  for  the  recovery  of  this  property  by  Philip  Beigart, 
against  Philip  Walter,  and  that  on  the  t^nth  of  June,  11824,  this 
suit  was  entered  upon  the  docket,  ''agreed."  This  evidence 
was  offered  at  the  trial  below,  subject  to  exceptions,  and  it  ia 
now  contended  by  the  counsel  for  the  appellees,  that  the  effect 
of  this  entry  upon  the  docket  was  to  extinguish  the  legal  title 
of  Beigart  in  the  lot  for  which  the  ejectment  was  brought,  and 
operates  as  a  conclusive  bar  against  the  defendants  who  claim 
under  him. 

This  proposition  can  not  be  maintained.  There  appears  to 
have  been  no  judgment  rendered  by  the  court,  dismissing  the 
suit  upon  the  foundation  of  the  agreement,  as  in  the  case  of 
The  Bank  of  the  CommonweaUh  v.  Hopkins,  2  Dana,  395;  we 
have  no  information  with  regard  to  the  character  or  terms  of 
this  indefinite  agreemetit,  and  the  only  deduction  to  be  drawn 
from  it  is,  that  each  party  retired  from  the  litigation  in  which 
they  were  involved,  leaving  their  rights  precisely  as  they  stood 
prior  to  the  institution  of  the  suit.  In  the  case  reported  in  3 
Dana,  the  mere  agreement  was  not  regarded  by  the  court  as  in- 
terposing a  bar  between  the  parties;  but  the  bur  was  create!  bj 
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the  judgment  dismissing  the  suit  at  the  instance  of  the  partieBy 
and  in  consequence  of  their  agreement.  In  the  case  before  us, 
there  was  no  such  judicial  action. 

Having  disposed  of  this  preliminaiy  objection,  we  proceed  to 
consider  the  exceptions  taken  by  the  counsel  for  the  appellees, 
to  the  validity  of  this  sole.  The  first  point  made  in  the  argu- 
ment was,  that  the  deed  from  Rogers  to  Beigart,  of  the  sixteenth 
of  October,  1820,  was  not  evidence  of  the  factum  of  the  sale. 
This  point  is  not  tenable. 

The  third  section  of  the  act  of  assembly  of  1816,  chapter  171, 
imposes  upon  the  collector  the  duty  of  collecting  the  damages 
apportioned,  as  required  by  the  preceding  sections,  by  a  sale  of 
the  property  on  which  the  damages  are  assessed,  if  the  owner 
shall  neglect  or  refuse  to  discharge  the  same,  but  is  silent  as  to 
the  power  to  convey  by  deed  the  property  thus  authorized  to  be 
sold.  But  the  right  to  convey  is,  we  think,  to  be  implied  from 
the  power  to  sell.  This  principle  is  clearly  established  by  the 
reasoning  of  the  court,  and  authorities  cited,  in  the  analogous 
case  of  Magruder  v.  Peter,  11  Gill  k  J.  217.  If  the  power  to 
convey  is  assumed,  it  is  very  certain  that  the  deed  must  be  re- 
garded as  evidence  of  the  sale;  for  it  is  made  in  pursuance  of 
the  sale,  and  stands  upon  it.  In  the  case  of  a  sheriff's  sale,  the 
title  passes  by  the  sale,  and  not  by  the  conveyance,  and  yet  the 
deed  of  the  sheriff  has  always  been  considered  as  evidence  of 
the  factum  of  the  sale.  In  Estep  and  ffaU's  Lessee  v.  Weems^  6 
Id.  306,  the  court  of  appeals  said:  ''  That  it  has  been  more  than 
once  solemnly  decided  by  this  court,  that  it  is  the  sale  of  the 
sheriff  which  vests  the  title  in  the  purchaser,  which  sale  must  be 
proved,  either  by  a  deed,  the  sheriff's  return,  or  by  some  note 
or  memorandxmi  in  writing,  in  order  to  comply  with  the  requi- 
sitions of  the  statute  of  frauds  and  perjuries." 

And  in  Jackson  v.  Roberts'  Eos'rs,  11  Wend.  426,  the  chancellor 
said:  ''  A  sale  under  an  execution  is  essential  to  the  transfer  of 
the  property,  and  after  the  execution  is  proved  to  have  been  in 
the  hands  of  the  sheriff,  so  as  to  authorize  the  giving  of  the 
deed,  his  conveyance  is  the  legal  evidence  under  the  statute  of 
frauds,  of  a  sale  under  that  execution." 

It  is,  therefore,  very  clear,  upon  the  authorities  to  which  we 
have  referred,  that  the  deed  is  to  be  received  as  evidence  of  the 
sale,  but  it  is  not  evidence  of  the  regularity  of  the  proceedings 
preceding  the  sole,  and  out  of  which  the  power  to  sell  arose. 
The  power  vested  in  the  collector  to  sell,  in  this  case,  is  a  naked 
power,  specially  conferred  by  statute,  under  a  proceeding  ex 
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parte  in  its  character,  and  used  for  the  purpose  of  divesting  a 
citizen  of  his  property  without  his  consent;  and  no  legal  prop- 
osition is  more  firmly  established,  than  that  the  purchaser  who 
claims  under  a  power  of  this  character,  must  show  affirmatively 
and  positively  the  regularity  of  the  proceedings  out  of  which  it 
grew,  and  the  existence  of  all  the  prerequisites  upon  which  its 
lawful  exercise  depended:  Williams  v.  Peyton*8  Lessee,  4  Wheat. 
77;  Ronkendorffy,  Taylor,  4  Pet.  849. 

One  of  the  acts  in  pais  to  be  proved  in  this  case,  by  the  de- 
fendants, as  a  prerequisite  upon  which  the  power  to  sell  de- 
pended, was,  that  the  collector  had  given  notice  of  the  sale  as 
prescribed  by  the  third  section  of  the  act  of  1816,  c.  171;  and  a 
fatal  objection  to  the  validity  of  this  sale  is,  that  the  advertise- 
ment relied  upon  as  a  matter  of  sale,  in  conformiiy  with  the 
requirements  of  the  statute,  does  not  describe  with  sufficient 
certainty  the  lot  in  controversy,  as  a  part  of  the  property  in- 
tended to  be  sold. 

The  act  of  assembly,  in  requiring  thirty  days'  notice  to  be 
given  in  the  newspapers  of  the  city  of  Baltimore,  of  the  time 
and  place  of  sale,  intended  not  only  to  apprise  the  owner  of  the 
predicament  of  his  property,  that  he  might  rescue  it  from  the 
hammer  of  the  auctioneer,  Ijy  paying  the  damages  charged  upon 
it,  but  also,  that  the  lot  should  be  so  definitely  and  precisely 
described,  that  purchasers  might,  without  difficulty,  estimate  its 
value,  and  the  property  in  this  way  placed  in  a  condition  to  pro- 
duce an  adequate  price. 

In  this  notice  of  sale,  the  property  in  dispute  was  described 
as  a  lot  belonging  to  Philip  Walter,  and  assessed  with  damages 
amounting  to  the  sum  of  six  hundred  and  seventy-two  dollars, 
situated  on  the  east  side  of  South  street,  but  without  designa- 
ting, by  reference  to  the  plot  or  otherwise,  the  dimensions  of 
the  lot,  or  the  particular  part  of  the  street  on  which  it  was  lo- 
cated. An  advertisement  so  vague  and  uncertain  in  its  terms, 
conveys  to  the  public  no  reliable  information  with  respect  to 
the  value  of  the  property,  and  has  always  been  regarded  as 
defective. 

In  the  case  of  Bonkendorff  v.  Taylor,  4  Pet.  862,  the  supreme 
court,  when  considering  what  was  to  be  regarded  as  a  sufficient 
description  of  property  advertised  for  sale  by  a  collector  of 
taxes,  said: 

''  That  the  property  should  be  so  definitely  described,  that 
no  purchaser  could  be  at  a  loss  to  estimate  its  value.  It  is  not 
sufficient  that  such  a  description  should  be  given  in  the  adver* 
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tisemenb  as  \7ould  enable  the  person  desirous  of  purchasing,  to 
ascertain  the  situation  of  the  property  by  inquiry.  Nor,  if  the 
purchaser  at  the  sale  had  been  informed  of  every  fact  necessary 
to  enable  him  to  fix  a  value  upon  the  property,  yet  the  sale  would 
be  void,  unless  the  same  information  had  been  communicated  to 
the  public  in  the  notice." 

We  consider  the  sale  as  inoperative  upon  this  ground,  irrespec- 
tive of  the  other  objections  which  have  been  urged  against  it. 

It  was  also  insisted  by  the  counsel  for  the  appellees,  that  the 
return  of  the  assessors,  acting  under  the  second  section  of  the 
act  of  181G,  c.  171,  was  to  be  treated  as  informal  and  defective, 
because  this  lot  was  not  designated  with  sufficient  certainty  as  a 
part  of  the  corpus  upon  which  the  damages  were  laid.  This  objec- 
tion is  insuperable  in  the  present  mutilated  condition  of  the  plot. 
But  the  plot  annexed  to  the  return  is  to  be  considered  as  a  part 
of  it,  and  we  think  that  if  this  lot  had  been  located  and  described 
upon  that  plot,  as  the  other  lots  are  designated,  the  return  of 
the  assessors  would  not  have  been  obnoxious  to  this  objection. 

It  follows,  from  the  views  thus  expressed,  that  we  think  the 
court  below  erred  in  granting  the  plaintiff's  prayer,  and  wera 
correct  in  rejecting  the  prayers  of  defendants. 

Judgment  reversed,  and  procedendo  awarded. 


JUIXIMEXT    OB    DeCREB    AfPECTS    OnLT    PaBTIES   OB    THEIB  PHIVISa.— 

ShuUze'a  Appeal,  44  Am.  Dec.  126,  and  note  129,  where  the  caseB  in  thk 
series  to  this  point  are  collected;  Hunter  v.  HaUon,  45  Id.  117,  and  note^ 
126. 

KsTOPPELS  OUGHT  TO  BE  Recipbocal  and  binding  on  both  parties:  Wefkmd 
Caned  Co.  y.  Hathaway,  24  Am.  Dec.  51. 

Estoppels  in  Pais:  See  note  to  Wetland  Canal  Co*  v.  £7a<Aaio(qf, 
and  note,  where  the  subject  ia  discussed  at  length. 
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[8  OZLL,  832.] 

Mistake  in  Spelling  the  Name  of  a  Tbaot  or  Land  wiU  not  vitiate  aA 

instmment  in  writing  if  the  word  misspelt  resembles  in  soond  or  mdm 

the  right  name. 
Tbact  Named  <*Western  Route*'  mat  be  Spelled  "West  Boitte*" 

and  neither  the/. /a.  nor  the  sherifiTs  deed  in  which  the  words  i^peer, 

will  be  thereby  vitiated. 
TftAOT  or  Land  having  Two   Names  mat  be  Dbsoeibid  bt  Eizbbb, 

though  one  be  the  true  name  by  which  it  was  patented,  and  the  other  be  a 

name  only  acquired  by  reputation. 
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Ejeotment.    The  opinion  states  the  case. 
McKaigy  for  the  appellant. 
McLean^  for  the  appellee. 

By  Court,  Magrudeb,  J.  It  appears,  by  the  record,  that  this 
fiction  was  brought  to  recover  a  tract  of  land  situate  in  Alle« 
gany  county,  called  "Western  Eoute."  In  proof  of  his  title, 
the  appellee  offered  in  evidence  a  patent  for  that  tract  of  land, 
granted  to  himself.  Thereupon  tiie  defendant,  to  prove  title 
out  of  the  plaintiff,  offered  in  evidence  a  judgment  against  the 
plaintiff,  a  fi.  fa,  issued  upon  that  judgment,  the  sheriff's 
return,  with  a  schedule  and  appraisement,  showing  that  he  had, 
in  obedience  to  the  writ,  seized  and  taken,  together  vrith  other 
land,  a  tract  of  land  called  "  West  Boute,"  and  that  the  same  was 
sold  to  M.  C.  Sprigg.  It  is  then  stated,  in  the  bill  of  exceptions, 
that  the  sheriff's  deed  was  offered  in  evidence,  though  it  is  not 
in  the  record.  * 

It  is  supposed  that  the  mistake  which  is  supposed  to  vitiate 
this  sale  consists  in  naming  the  tract  of  land  "West  Boute," 
when  its  patent  name  is  "  Western  Boute.''  Is  such  a  variance 
a  fatal  objection  to  the  title  of  the  purchaser?  We  think  not. 
A  mistake  in  spelling  the  name  of  a  tract  of  land  does  not  vitiate 
an  instrument  of  writing,  if  the  word  misspelt  resembles,  in 
sound  or  sense,  the  right  name.  We  are  told  that  if  in  vmting 
"  understood "  the  letter  "s"  is  omitted,  that  does  not  vitiate 
the  writing,  because  the  meaning  can  not  be  mistaken.  In 
1770,  Redding' 8  Lessee  v.  McCubhiny  1  Har.  k  M.  868,  it  was 
decided,  in  the  provincial  court,  "that  unless  the  variance 
between  the  description  of  the  land  in  the  declaration  and  the 
title  paper  be  material,  it  will  not  hinder  the  plaintiffs  re- 
coveiy."  And  so,  in  CarroWs  Lessee  v.  Nonoood,  4  Id.  287,  it 
was  decided  by  the  court  of  appeals  "that  between  'enlaige- 
meut'  and  '  the  enlargement,'  there  was  not  such  a  difference 
that  the  plaintiff  could  not  sue  by  the  one  name  and  recover 
upon  proof  of  title  to  a  tract  of  land  called,  in  the  patent,  bj 
the  other." 

It  is  sometimes  said  that  it  was  so  decided  in  those  oases 
because  there  were  plots  in  them,  and  the  plaintiffs  located 
thoir  lands  by  their  patent  names.  This  can  not  be.  If  the 
plaintiff  can,  in  his  declaration,  claim  one  tract,  and  locate 
what  is  to  be  considered  a  different  tract,  and  then  obt^^n  a 
verdict  because  of  a  proof  of  title  to  the  latter,  how  is  the  judg« 
ment  to  be  rendered  upon  such  a  verdict?    The  judgment  for 
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the  plaintiff  in  all  actions  of  ejectment  is,  "  that  the  eaid  le88ee» 

as  aforesaid,  recover  against  the  said ,  his  term  aforesaid, 

jet  to  come  and  unexpired,  in  and  unto  all  that  tract  of  land 

called **  etc.    Now  if  the  land  located,  and  that  claimed  in 

the  declaration,  be  different  tracts,  what  term  has  the  plaintiff 
in  the  former,  or  when  did  the  defendant  admit  lease,  entry,  and 
ouster  to  that  tract  f 

It  can  scarcely  be  maintained  that  there  is  between  ''  Western 
Route  "  and  ''  West  Route"  a  more  material  variance  than  that 
between  ''  enlargement''  and  *'  the  enlargement."  Is  the  vari- 
ance here  a  substantial  variance  ?  Can  a  route  be  a  western,  bat 
not  a  west  route  ?  Is  not  the  sense  precisely  the  same,  although 
there  be  some  difference  in  the  spelling?  If  for  mistakes  like 
this  sheriffs'  sales  are  to  be  set  aside,  a  purchaser  would  not  be 
safe  in  buying  at  such  a  sale,  unless  he  had  an  opportanily  of 
reading  the  patent. 

The  facts  disclosed  in  this  case  lea^  but  little  doubt  that  the 
land  claimed  in  this  suit  is  the  very  land  which  the  sheriff  under- 
cook to  sell.  No  tract  patented  by  the  name  of  '*  West  Route  " 
IS  shown  ever  to  have  been  owned  by  the  plaintiff,  or  to  have 
existence.  The  conclusion  seems  to  be  warranted  that  the  tract 
which,  when  taken  up,  was  called  by  the  name  of  ''  Western 
Route,"  was,  in  a  later  time,  sometimes  called  west  and 
sometimes  western  route.  If  so,  a  conveyance  by  the  name 
which  it  had  acquired  by  reputation  would  have  passed  the 
title  to  the  patented  tract,  and  any  description  in  the  deed, 
by  the  owner,  which  is  sufficient  to  pass  the  title,  ought  to 
be  a  sufficient  description  thereof  in  a  sheriff's  return  and  con- 
veyance. 

It  might  have  been  left  to  the  jury  to  say  whether  the  land 
seized  and  sold  by  the  sheriff  was  not  the  same  land  for  which 
the  plaintiff  produced  a  patent. 

This  being  the  opinion  of  a  majority  of  the  court,  it  is  unneces- 
sary for  them  to  say  anything  of  the  act  of  assembly  of  1846,  c 
244. 

Judgment  reversed,  and  procedendo  awarded. 

Dorset,  C.  J.,  agreed  with  the  court  as  to  its  judgment,  bat 
not  for  the  reasons  assigned  in  this  opinion.  He  considered  the 
act  of  1845,  c.  244,  constitutional. 


Idem  Sonans,  Dogtrikb  of,  in  general:  See  the  note  to  8€kookr  v.  Aihenit 
13  Am.  Deo.  232.  See  also  StaU  v.  PaUenon,  88  IcL  099^  and  Jkmd  v. 
United  8taU$,  39  Id.  457. 
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Debcbiftion  or  Land  in  Levy  ob  Betubn  or  Exbooteon  or  in  SHSBin^a 
DxED,  StTTFioiSNOT  or:  See  Parker  v.  Stoan,  34  Am.  Dec.  619;  Oilman  y. 
TJumpnon,  Id.  714;  Blanchard  v.  BUmchard,  38  Id.  710;  Taylof^i  Les9ee  y. 
Ootart,  40  Id.  655;  Beetor  y.  BarU,  41  Id.  650;  Hand  y.  Orantf  43  Id.  528» 
and  notes  thereto. 


Tjahy  and  Counselman  v.  Holland,  Adm^b,  eto. 

£8  anx,  4i6.] 

QuoNBAM  Tbusteb  HAT  SuK  AFTER  RESIGNATION  f OF  debt  a£;reed  to  be  paid 
to  him,  or  ''rach  other  tnutee  as  may  be  lawfully  appointed,"  and  tha 
debtor  can  not  object  that  he  is  not  the  proper  party. 

Administrator  or  Trustee  mat  Sub  ior  Debt  Accrued  nr  Trubteb'i 
LirE-TiMB,  and  before  the  appointment  of  another  trustee. 

Fatment  to  Trubtee  after  his  Resignation  will  absolve  the  debtor  from 
liability  under  a  contract  to  pay  to  such  trustee,  or  such  as  may  be  ap- 
pointed. 

Only  Persons  Named  in  a  Deed  Poll  can  Rboover  on  res  CoYBNAHni 

Presumption  or  Tenancy  in  Common  Arises  from  a  reservation  of  a  sep- 
arate rent  to  each. 

Tutants  in  Common  mat  Sever  their  AonoNS  where  they  lease  pwpsrty 
and  reserve  separate  portions  to  each. 

Agreement  that  Parties  mat  Claim  the  Rent  '^Jointly  ob  Sep- 
arately as  to  either  may  seem  convenient,"  gives  them  eaoh  a 
separate  action.    It  creates  no  joint  legal  interest. 

Covenant  to  Several  Persons  should  be  molded  according  to  the  intsmti 
of  the  parties,  and  each  shall  recover  for  a  breach  so  far  as  bis  own  i»- 
terests  extend. 

CovsNAHT.    The  opinion  states  the  facts. 
Richard «/.  Bowie  ^  for  the  appellants. 

By  Court,  Fbick,  J.    Action  of  covenant  institated  hj  the 

appellee  against  the  appellant. 

The  agreement  npon  which  this  action  is  brought,  is  set  forth 
in  the  declaration,  and  recites,  that  the  appellants  **  had  rented 
of  Bichard  Smith,  and  Solomon  Holland,  trustee  of  Anna  IL 
Wilson,  for  one  year,  a  mill  caUed  '  Cabin  John  Mill,'  for  which 
they  wore  to  pay  one  hundred  and  fifty  dollars  to  Bichard  Smith, 
and  one  hundred  and  fifty  dollars  to  Solomon  Holland,  trustee 
of  Anna  M.  Wilson,  or  such  other  trustee  of  A.  M.  Wilson  as 
may  be  lawfully  appointed;  the  said  sums  to  be  paid  in  fourth 
parts,  in  quarterly  payments,  recoverable  by  distress  or  other- 
wise, by  said  Bichard  Smith  and  Holland,  or  person  authorized 
to  receive,  jointly  or  separately,  as  to  either  of  them  might  be 
convenient."  The  breach  alleged  is,  that  the  appellants  had 
not  paid  the  said  Solomon  Holland,  in  his  life-time,  or  any 

Am.  Dxo.  Vol..  L— 40 
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other  tnistee  of  said  A.  M.  Wilson,  the  said  sum  of  one  hun- 
dred and  fifty  dollars.  The  agreement  bears  date  the  tenth  of 
August,  1830;  and  the  api>ellant8  plead,  that  after  making  the 
agreement  aforesaid,  on  the  first  of  January,  1839,  Solomon 
Holland  resigned  the  trusteeship,  and  ceased  to  be  the  trustee 
of  said  Anna  M.  Wilson,  and  that  a  certain  Beuben  Summers 
'was  lai?f nlly  appointed  in  his  place,  and  is  still  in  full  life  and 
being,  and  that  his  authority  remains  unrevoked;  to  which  the 
appellants  demurred,  and  the  judgment  upon  the  demurrer 
being  in  favor  of  the  plaintiffs,  the  appellants  appealed  to  this 
court. 

This  appeal  is  predicated  upon  the  proposition:  1.  That  Solo- 
mon Holland,  on  the  first  of  January,  1839,  having  ceased  to  be 
a  trustee,  and  being  admitted  by  the  demurrer,  is  a  good  plea  in 
bar,  and  should  have  been  sustained  by  the  court  below.  The 
action  was  instituted  on  the  fifth  day  of  February,  1839.  But  it 
is  not  for  the  appellant  to  object  that  Holland  has  lost  his  char- 
acter as  trustee,  and  does  not  appear  on  the  record  as  such. 
The  stipulation  is  to  pay  Holland,  and  the  application  of  the 
fund  is  a  matter  between  him  and  the  i>arty  he  represents,  and 
on  whose  behalf  he  sues.  Whether  trustee  or  not  does  not 
affect  his  right  to  sue  under  the  agreement  to  which  he  is  a  legal 
party,  if  the  appellants  have  had  tihe  benefit  of  the  contract  with 
him.  He  does  not  contract  for  Anna  M.  Wilson,  and  she  is  in 
no  wise  responsible  for  the  performance  of  the  agreement.  If  he 
fails  in  his  stipulation,  or  the  appellants  are  disturbed  in  the 
enjoyment  of  the  premises,  the  remedy  is  not  against  her,  or  any 
future  trustee  that  may  be  appointed,  but  against  Holland  him- 
self; and  the  non-payment  of  the  rent  reserved,  is  a  breach  of 
the  contract,  upon  which  Holland  alone  can  sue,  while  payment 
to  him  absolves  the  appellants  from  any  further  action,  either 
on  the  part  of  Anna  M.  Wilson,  or  any  other  trustee  that  may 
be  appointed.  The  debt  or  demand,  moreover,  accrued  to 
Holland  in  his  life-time.  The  rent  then  became  due,  and  before 
the  appointment  of  another  trustee.  Of  course  he  was  the  only 
person  entitled  to  sue,  and  the  debt  survived  to  his  administra- 
tor. Besides,  the  covenant  is  by  deed  poll,  and  is,  in  express 
terms,  to  pay  Solomon  Holland,  and  one  not  named  in  i^ 
can  not  recover  on  it:  1  Salk.  197.  And  the  intervention  of  the 
subsequent  trustee,  is  noticed  in  the  only  practicable  mode  in 
which  he  could  claim  under  the  agreement,  by  the  entry  of  the 
suit  to  his  use.  2.  It  is  contended,  that  the  interest  of  the  cov- 
enantees being  joint,  the  action  should  have  been  brought  in  the 
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names  of  Bichard  Smith  and  Reuben  Summers,  trustee  of  Anna 
M.  Wilson. 

But  the  reservation  in  the  agreement  is  express,  that  they  may 
claim  the  rent  '*  jointly  or  separately,  as  to  either  may  be  con* 
venient."  It  does  not  appear,  from  the  agreement,  whether 
they  were  joint  tenants,  or  tenants  in  common.  But,  from  this 
reservation  of  a  separate  rent  to  each,  it  must  be  presumed  they 
were  tenants  in  common  of  the  property.  Two  tenants  in  com- 
mon may  make  a  lease,  reserving  portions  of  the  rent  to  each^ 
and  may  sever  in  their  actions:  6  L.  Lib.  58;  Powia  v.  Smilh^  & 
Bam.  k  Aid.  850. 

In  Piatt  on  Covenants,  123,  we  find  the  doctrine  as  laid  down 
by  the  counsel  for  appellants,  "  that  covenants  shall  not  be  con* 
strued.  to  be  joint  or  several,  from  the  particular  language  in 
which  they  may  be  conceived,  but  shall  be  measured  and 
molded  according  to  the  interests  of  the  covenantees."  But 
he  adds,  on  the  same  page,  ''that  when  it  appears  that  eveij 
of  the  covenantees  hath,  or  is  to  have,  a  several  interest  or 
estate,  then,  when  the  covenant  is  made  with  the  covenantees^ 
et  cum  quolibet  eorum,  these  words  make  the  covenants  several  in 
respect  to  their  several  interests." 

There  is  no  question  that,  if  the  interest  and  cause  of  action 
be  joint,  the  covenant  is  to  be  so  construed  as  to  accord  with 
the  interest,  even  where  the  covenant  is  joint  and  several,  or 
several  only  in  the  terms  of  it:  Piatt,  127.  And  so  decided  in 
Souihcote  v.  Hoare,  3  Taunt.  87.  There  the  covenant  was  *'  to 
and  with  the  covenantees,  and  with  every  of  them."  And  this  v^as 
said,  by  Lord  Mansfield,  to  mean,  ''  with  every  of  the  persons 
entitled  jointly."  But  it  is  also  said,  in  the  same  case,  ''  there 
is  a  great  difference  between  covenants,  where  the  parties  cov- 
enant jointly  and  separately,  and  where  they  cchrenant  with 
them,  and  every  of  them." 

The  doctrine  more  particularly  applicable  to  this  case,  is  to 
be  found  in  Anderson  v.  Martindaley  1  East,  497,  cited  by  the 
counsel  for  both  parties  here.  ''  Where  the  covenant  is  to  sev- 
eral, for  the  performance  of  several  duties  to  each,  there  the 
covenant  shall  be  molded  according  to  the  several  interests  of 
the  parties,  and  each  shall  only  recover  for  a  breach,  so  far  as 
his  own  interest  extends." 

The  covenant  in  the  case  in  1  East,  however,  was  decided  to  be 
a  joint  covenant,  being  "  with  A.,  his  executors,  administrators, 
and  assigns,  and  with  B.  and  her  assigns,  to  pay  an  annuity  to 
A."    Here,  although  for  the  benefit  of  one,  yet  both  have  a 
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legal  inteiesL  For,  npon  a  coTenant  with  two  persons  to  pay 
a  stun  of  money  to  one  of  them,  they  tal^e  a  joint  legal  interest, 
and  most  sue  jointly  npon  the  covenant:  1  Chitty  on  PL  3,  4, 
margin. 

In  the  case  before  us,  there  is  no  joint  l^gal  interest.  Holland 
has  no  interest  in  Smith's,  and  Smith  has  no  interest  in  Holland's 
portion  of  the  rent;  and  although  the  covenant  authorizes  them 
to  consider  it  a  joint  or  several  contract,  as  to  either  may  be 
convenient,  yet  it  has  expressly  separated  their  interests  by  mak« 
ing  one  sum  payable  to  Smith,  and  another  to  Holland,  and  pro- 
nouncing them  in  this  view  separate  covenants,  is  in  accordance 
idth  the  doctrine  maintained  in  the  authorities  cited. 

We  subjoin  an  additional  authority — Emery  v.  HUchcock,  12 
Wend.  156.  '*  Where  a  covenant  is  with  two,  as  A.  and  B., 
and  each  of  them  to  perform  two  several  acts,  one  for  the  benefit 
of  A.,  and  another  for  the  benefit  of  B.,  a  separate  action  may  be 
brought  by  each  covenantee  in  his  own  name. 

Judgment  affirmed. 

JonmKB  or  Co-tbkahib.— The  general  role  Is,  that  tenanti  in  oommon  oui 
not  join  nor  be  Joined  in  ml  or  mhnd  aotioiia.  nnlen  lome  entire  or  indivial- 
Ue  thing  is  to  be  reoovend:  Makobm  v.  Mogen^  15  Am.  Dw.  464;  HUlhoun 
V.  Mix,  1  Id.  41. 


CASES 

nr  THS 

SUPEEME  JUDICIAL  COURT 

or 
llASSAOHUSETTS. 


m:«:>i: 


V.  Boston  and  Maine  Railboad. 

[8  OuBBiHa,  107.] 

Oqmpxnsation  vob  Ingidbntal  Damaob  Caused  to  Land  with  Iniildiiigi 
thereon  by  the  oonstraction  of  a  railroad  near  to,  bat  not  crossing,  the 
land,  may  be  reooTered  under  revised  statutes,  chapter  39,  section  66, 
where  the  damage  is  actoal  and  real,  and  capable  of  being  pointed  oat, 
deeoribedy  and  appreciated;  a  railroad  corporation  is  therefore  liable  for 
impairing  and  catting  off  access  to  such  land  by  the  oonstraction  of  an 
embankment  in  front  of  the  same,  and  for  draining  a  well  on  the  land 
by  an  excavation  near  thereto. 

Damaobs  fob  Injitbing  a  Pbivatx  Wat  by  the  constniotion  of  a  railroad 
across  the  same,  may  be  recovered  nnder  revised  statates,  chapter  89^. 
sections  66,  71. 

It  will  not  be  Pbesumsd,  in  the  absence  of  any  instniction,  that  th»> 
jury  gave  damages  for  grounds  not  the  proper  subject  of  damage,  where- 
a  general  verdict  is  returned;  nor  will  the  verdict- be  set  aside  becausar 
one  of  the  grounds  was  wrong. 

Bailboad  Ck>BPORATioN  IS  EsTOFPED  FBOM  DsNTiNa  that  a  bridge  and 
embankment  made  by  its  officers,  engineers,  and  contractors  at  the  time 
the  railroad  was  built  was  authorized  by  its  act  of  incorporation;  the 
mode  of  proceeding  indicates  that  it  professed  to  act  under  authority  of 
its  charter,  and  a  person  injured  by  such  constructions  has  a  right  to  as- 
sume that  it  so  acted,  and  have  his  remedy  for  damagoe,  under  the  statute, 
instead  of  treating  its  officers,  engineers,  and  contractors  as  trespassers. 

BBXDOES   and    LaTEBAL   EmBANXHEKTS   ConSTBUGTED  BT  a  RATT.m^An  for 

the  purpose  of  raLsing  a  common  road  over  its  track,  crossing  such  road, 
are  as  much  a  part  of  its  structure  authorized  by  its  charter,  as  the  rail* 
road  itself;  and  a  person  damnified  thereby  may  recover  damages  under 
revised  statutes,  chapter  39,  section  66. 
Bailboad  Ck>RPOBATiON  can  not  Object  that  bridges  and  embankments 
erected  by  it  for  the  purpose  of  carrying  a  highway  over  its  road  were 
made  without  authority,  because  preliminary  steps  had  not  been  had,  and 
thus  defeat  a  claim  for  damages  caused  thereby. 
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It  u  Uhnbcsssabt,  undsb  Hbtiskd  Statutes,  Chapter  39,  Sections  67, 
68,  in  order  that  a  railroad  corporatioii  may  alter  the  grade  of  a  hi^way, 
that  there  ehoald  be  an  express  agreement  of  the  corporation  and  seleet- 
men,  or  an  order  of  the  county  oommiasionera.  The  corporation  has  an 
absolute  right  to  alter  the  grade,  but  it  is  first  to  give  notice  to  the  select- 
men, who  within  thirty  days  are  to  notify  it  of  any  alterations  they  may 
require  to  have  made;  if  the  parties  do  not  agree  upon  the  alterations 
necessary,  either  may  apply  to  the  county  commissioners  to  determine 
the  same;  if,  after  notice  to  the  selectmen,  the  latter  give  no  notice  as  to 
the  alterations  they  require,  the  presumption  is  that  they  require  none^ 
but  leave  the  whole  matter  to  the  corporation. 

It  is  No  Objection  to  a  Claim  iob  Damages  occasioned  by  the  erection 
of  an  embankment  by  a  railroad  corporation  in  altering  the  grade  of  a 
highway  under  revised  statutes,  chapter  39,  sections  67,  68,  that  the  se- 
lectmen neither  authorised  nor  directed  the  making  of  the  embankment. 

Remedy  fob  Injuries  Caused  bt  Altsbino  the  Grade  or  a  Hiohwat 
by  a  railroad  corporation  is  not  against  the  town,  under  revised  statutes, 
chapter  25,  section  6,  but  against  the  railroad,  under  revised  statutes^ 
chapter  39,  section  56. 

Appeal  from  the  court  of  common  pleas  in  setting  aside  the 
▼erdict  of  a  sherijff 's  jury,  by  which  the  damages  sustained  hy 
petitioner — Benjamin  Parker — ^in  laying  out  and  constructing 
respondent's  road,  were  assessed  at  two  hundred  dollars.  The 
substance  of  the  petition  appears  in  the  opinion.  Certain  in- 
structions asked  by  the  respondents  of  the  sheriff  to  be  givaa 
to  the  jury,  and  refused,  also  appear  in  the  opinion. 

J,  Dana,  for  the  petitioner. 

E.  Choate  and  T.  Farrar,  for  the  respondents. 

.  Bj  Court,  Shaw,  C.  J.  It  was  admitted  in  the  argument,  that 
the  respondents'  railroad  did  not  pass  over  any  part  of  the  peti- 
tioner's land,  though  the  fact  is  incorrectiy  so  stated  in  the  war- 
rant to  the  sheriff.  Both  parties  applied  to  the  commissioners 
for  a  jury  to  revise  the  assessment  of  damages,  and  upon  these 
Applications  two  distinct  warrants  were  issued.  The  sheriff  very 
prox>erly  consolidated  the  two,  and  returned  them  with  a  single 
▼erdict  applicable  to  both.  Perhaps  it  was  proper  for  the  clerk 
to  issue  two  distinct  warrants,  in  order  that  if  one  parly  should 
fail  to  take  out  his  warrant  and  proceed  upon  it,  the  other  party 
might  nevertheless  proceed  upon  his.  On  the  warrant  taken 
out  by  the  respondents,  the  jury  are  to  "  estimate  the  damages 
done  to  Benjamin  Parker,  named  in  said  petition,"  that  is,  the 
petition  for  a  jury,  "  by  the  locating  and  constructing  their  said 
railroad,  as  in  a  former  petition  of  the  said  Benjamin  Parker  is 
described."    This  reference,  perhaps,  to  the  original  petition. 
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is  in  terms  sufficiently  definite  to  make  it  part  of  the  warrant, 
so  far  as  to  show  what  was  the  subject  of  the  complaint  and  the 
nature  of  the  damages  sought  to  be  recovered. 

The  petitioner  sets  forth,  that  he  was  the  owner  of  certain 
land  and  buildings  in  Charlestown,  bounding  on  one  side  on 
the  Winter  Hill  road;  that  the  Boston  and  Maine  Bailroad  Ex« 

0  

tension  Company  (now  the  Boston  and  Maine  Bailroad)  con- 
structed their  road  near  the  boundary  of  his  land,  and  built 
a  bridge  across  the  Winter  Hill  road,  where  it  crosses  the 
same,  and  raised  the  bridge  above  the  former  grade  of  the 
road  for  the  purpose  of  passing  under  the  same,  and  filled  up 
the  road  in  order  to  pass  over  the  bridge  on  either  side,  and 
raised  the  grade  and  made  a  high  embankment  in  front  of  his 
land,  by  means  whereof  the  petitioner's  access  to  his  land  from 
the  Winter  Hill  road  was  greatly  impaired,  injured,  and  cut  off; 
that  the  respondents,  in  excavating  for  their  road,  dug  so  deep 
as  to  drain  a  well  on  the  petitioner's  premises,  which  has  in 
consequence  become  dry  and  useless.  The  petitioner  further 
avers,  that  he  was  previously  accustomed  to  pass  and  repass 
over  Perkins  street,  he  having  a  right  of  way  there;  that  the 
respondents  located  their  road  across  that  street,  and  in  con- 
structing the  same,  had  dug  down  and  excavated  the  street,  so 
that  the  passage  over  it  had  been  rendered  difficult,  dangerous, 
and  unsafe.  By  means  of  all  which  acts,  the  petitioner  alleges 
that  his  estate  has  been  greatly  injured,  the  value  thereof  dimin- 
ished, and  his  enjoyment  of  the  same  impaired. 

The  sheriff  was  requested  by  the  respondents  to  instruct  the 
jury,  that  the  building  of  an  embankment  on  the  Winter  Hill 
road,  as  alleged  in  the  petition,  was  not  an  injuiy  to  the  land 
fronting  on  the  road,  occasioned  by  the  laying  out,  making,  or 
maintaining  of  the  railroad.  This  instruction  the  sheriff  de- 
clined to  give.  If  the  object  of  the  instruction  was  to  direct  the 
jury  that  such  embankment  did  no  damage  to  the  plaintiff's 
land,  this  was  a  pure  question  of  fact,  which  they  were  sum- 
moned to  try,  and  the  sheriff  was  not  called  upon,  nor  was  it 
within  his  proper  province,  to  give  such  instruction. 

But  if  it  was  intended  to  ask  the  sheriff  to  instruct  the  jury, 
that  though  such  an  embankment  along  the  public  highway 
leading  to  the  bridge  over  the  railroad  did  some  damage,  it  was 
not  a  kind  of  damage  for  which  the  respondents  were  liable,  as 
we  suppose,  from  the  argument,  was  intended,  then  such  pro- 
posed instruction  presents  the  main  question  in  the  present 
case.    That  question  is,  whether  a  party  having  land  with  build- 
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ings  thereon,  lyixig  Tieax  the  track  of  a  railroad,  but  not  crossed 
by  it,  can  recover  compensation  for  incidental  damage  caused 
to  his  land  by  the  constmction  of  the  railroad  and  the  structores 
incident  to  and  connected  with  it. 

The  language  of  the  general  railroad  act,  Beyised  Statutes, 
chapter  89,  section  56,  is  very  broad,  declaring  that "  every  rail- 
road corporation  shaU  be  liable  to  pay  all  damages  that  shall  be 
occasioned  by  laying  out  and  making  and  maintaining  their  road, 
or  by  taking  any  land  or  materials,  as  provided  in  the  preceding 
section." 

This  is  a  remedial  provision,  and  to  be  construed  liberally,  to 
advance  the  remedy.  It  is  made  in  the  spirit  of  the  declaration 
of  rights,  giving  compensation  to  persons  sustaining  damage  for 
the  public  benefit.  Whatever  this  provision,  by  its  true  con- 
struction, declares  that  the  party  damnified  shall  receive,  the 
company,  by  accepting  a  railroad  charter,  bi^id  themselves  to 
pay. 

The  terms  of  the  section  must  include  damages  which  are 
caused  by  something  else  besides  taking  land  and  materials,  be- 
cause damages  of  that  kind  are  distinguished  from  the  former 
by  the  word  "or."  So  the  word  "occasioned"  points  to  any 
damage  which  may  be  directiy  or  indirectiy  caused  by  the  rail- 
road. We  are  of  opinion,  therefore,  that  a  party  who  sustains 
an  actual  and  real  damage,  capable  of  being  pointed  out,  de- 
scribed, and  appreciated,  may  sue  a  complaint  for  compensation 
for  such  damage;  and  we  think  that  this  point  is  settied  by  au- 
thority: Dodge  v.  Essex,  8  Met.  880;  Ashby  v.  Ea^em  Bailroad 
Company,  5  Id.  868  [88  Am.  Dec.  426].  This  question,  we 
think,  is  not  affected  by  the  rule  of  law  laid  down  in  the  case  of 
Callender  v.  Marsh,  1  Pick.  418,  that  an  abutter  on  a  highway 
can  not  obtain  damages  for  raising  or  lowering  the  grade  of  the 
highway.  That  was  founded  on  the  ground,  that  the  publio 
had  originally  paid  a  full  compensation  for  all  damage  to  be 
done  by  them  to  the  adjacent  owners,  by  any  reasonable  or  con- 
venient mode  of  grading  the  way;  and  the  rule  has  been  altered 
by  statute  since.  But  were  it  otherwise,  it  would  not  have  gov- 
erned or  affected  this  case.  We  think  the  language  of  this 
statute  is  broad  enough  to  include  all  actual  damages  occasioned 
by  laying  out  and  fitting  a  railroad  for  use. 

And  so  in  regard  to  the  well.  The  claim  for  damages  on 
this  ground  does  not  depend  on  the  relative  rights  of  owners 
of  land,  each  of  whom  has  a  right  to  make  a  proper  use  of  his 
3wn  estate,  and  sinking  a  well  upon  it  is  such  proper  use;  and 
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if  the  water,  by  its  natural  current,  flows  from  one  to  the  other, 
and  a  loss  ensues,  it  is  damnum  absque  injuria.  But  the  re- 
Bponde'iits  did  not  own  land;  they  only  acquired  a  special  right 
to  and  usufruct  in  it,  upon  the  condition  of  paying  all  damages 
which  might  be  thereby  occasioned  to  others. 

In  regard  to  the  allegations  respecting  PerMns  street,  it  does 
not  appear  whether  that  street  was  a  public  or  priyate  way;  and 
the  sheriff  was  not  asked  to  direct  the  attention  of  the  jury  to 
this  distinction.  If  it  was  a  priyate  way,  and  the  description  in 
the  petition  would  apply  to  either,  the  statute  giyes  damages 
therefor  (B.  S.,  c.  39,  sec.  71),  by  implication,  by  proyiding  that 
the  application  for  such  damages  shall  be  made  within  one  year. 
It  does  not  appear  that  this  application  was  not  made  within  one 
year;  but  if  it  was  not,  the  attention  of  the  sheriff  should  haye 
been  drawn  to  it,  and  the  respondents  should  haye  relied  upon 
the  limitation  in  the  statute  as  a  bar. 

But  if  these  grounds,  or  either  of  them,  were  not  a  proper 
subject  of  damage,  we  are  not  to  presume,  in  the  absence  of  any 
instruction,  that  the  jury  gaye  damages  for  them. 

But  it  is  insisted,  that  if  either  was  wrong,  the  yerdict  must 
be  set  aside,  as  in  cases  of  seyeral  counts  in  a  declaration,  where 
general  damages  are  assessed,  and  one  count  is  bad,  and  it  can 
not  be  set  right  by  the  judge's  minutes.  But  that  is  a  rule 
strictly  applicable  to  actions,  and  there  is  but  a  remote  analogy 
between  the  cases  to  which  it  applies  and  the  present  case.  This 
is  a  single  claim  for  damages,  with  seyeral  specifications,  and  is 
much  more  like  a  common  money  count  under  which  seyeral 
promissory  notes  are  giyen  in  eyidence,  and  a  general  yerdict 
rendered  thereon.  In  such  a  case  the  judgment  could  not  be 
arrested,  by  showing  that  some  one  of  the  notes  so  giyen  in  eyi- 
dence was  defectiye. 

But  the  next  general  ground  of  exception  is,  that  this  bridge 
and  embankment  along  tiie  Winter  Hill  common  road,  and  oyer 
the  railroad,  were  made  by  the  respondents,  without  authoriiy 
derived  from  their  act  of  incorporation;  that  these  acts  were  un- 
authorized; and  that,  if  the  plaintiff  has  any  remedy  therefor 
against  anybody,  it  is  not  by  a  claim  for  damages  against  the 
respondents. 

If  this  bridge  and  embankment  were  made  at  the  same  time 
that  the  railroad  was  made,  by  the  officers,  engineers,  and  con- 
tractors of  the  respondents,  we  think  they  are  estopped  from 
denying  that  they  acted  by  competent  authority.  This  mode  of 
proceeding  indicated  clearly  enough  that  they  professed  to  aok 
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under  the  authoritj  of  their  acts  of  incozporation;  and  we  think 
that  the  individual  proprietor  had  a  right  to  assume  that  they  so 
acted,  and  have  his  equitable  remedy  for  damages,  instead  of 
treating  the  officers,  engineers,  and  contmctors  of  the  company 
as  trespassers. 

But  upon  this  point,  it  appears  to  the  court,  that  the  respond- 
ents acted  in  conformiiy  with  the  provisions  of  their  charter. 
Becurring  to  the  railroad  act.  Revised  Statutes,  chapter  39,  it 
is  provided  in  section  66,  that  if  any  railroad  track  shall  be  so 
laid  out  as  to  cross  any  turnpike  road  or  other  way,  it  shall  be 
so  made  as  not  to  obstruct  such  turnpike  road  or  way.  Then 
how,  by  whom,  and  in  what  manner,  shall  this  adaptation  to  the 
old  road  be  made  ?  Equiiy  would  answer,  plainly  enough,  that 
it  is  not  required  to  be  made  for  the  benefit  of  the  turnpike  com- 
pany, or  of  the  town;  it  is  an  inconvenience  to  which  they  are 
subjected  for  the  benefit  and  accommodation  of  the  railroad,  to 
which  it  is  essential  that  it  should  be  kept  on  a  certain  grade, 
whereas  the  grade  of  a  turnpike  or  common  road  may  be  chimged, 
though  with  some  inconvenience.  But  the  statute  does  not 
leave  it  to  implication.  The  next  section  (section  67)  declares 
that  every  railroad  corporation  may  raise  or  lower  any  turnpike 
or  way  for  the  purpose  of  having  their  railroad  pass  over  or  under 
the  same;  the  mode  we  shall  refer  to  afterwards. 

The  statute,  having  thus  declared  that  railroad  corporations 
may  raise  or  lower  a  highway,  provides  further  (section  72)  that 
every  railroad  company  shall  maintain  and  keep  in  repair  all 
bridges,  with  their  abutments,  which  such  corporation  shall 
construct  over  or  under  any  turnpike  road,  canal,  highway,  or 
other  way.  These  provisions  apply  to  the  original  laying  out 
and  construction  of  the  railroad;  and  there  are  other  provisions 
of  the  general  act,  and  also  of  subsequent  acts,  as  the  act  of 
1842,  chapter  22,  which  apply  to  cases  where,  after  the  original 
laying  out  and  construction  of  the  railroad,  alteration  in  ways 
becomes  necessary. 

All  these  provisions  are  parts  of  one  act,  to  be  taken  and  con- 
strued together  as  one  system  of  rules;  and  hence  it  appears 
that  the  raising  of  a  common  road,  with  an  embankment  of  suf- 
ficient length  on  each  side  to  form  an  eacfy  slope  to  a  high 
bridge,  is  a  part  of  the  franchise  given  by  the  charter  as  much 
as  the  right  to  take  private  propety,  or  to  pass  over  navigable 
waters.  These  bridges,  and  the  embankments  extending  later- 
ally from  [them],  are  as  much  a  part  of  the  structure  authorized 
by  the  charter  as  the  railroad  itself.    This  brings  the  case  of 
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one  damnified  by  such  Btmctore  within  all  the  reasons  and 
within  all  the  proTisions  which  give  compensation  for  damages 
occasioned  by  the  laying  out,  making,  and  maintaining  of  the 
railroad. 

Bnt  the  respondents  further  insist,  that  this  bridge  and  these 
embankmects  were  made  without  authorily,  because  the  re- 
spondents  had  not  first  agreed  with  the  selectmen,  or  applied 
to  the  county  commissioners  to  determine,  what  alterations  were 
necessary. 

This  is  an  objection,  we  think,  which  the  respondciltts  have 
no  right  to  make.  If  they,  as  against  third  parties,  were 
allowed  to  set  up  their  own  violations  of  the  plain  duties,  which 
by  their  charter  they  have  taken  upon  themselyes  to  perform, 
and  to  rely  upon  such  violations  to  defeat  others  of  their  rights, 
they  would  be  taking  advantage  of  their  own  wrong.  But  for 
the  railroad  charter,  and  the  authority  vested  in  the  company 
by  it,  this  structure  and  embankment  upon  the  common  high- 
way would  be  plainly  a  public  nuisance,  for  which  an  indict- 
ment would  lie. 

But  the  sixty-eighth  section,  respecting  the  agreement  of  the 
parties,  or,  in  case  of  their  disagreement,  the  order  of  the  county 
commissioners,  is  to  be  taken  in  connection  with  section  sixty- 
seven,  before  cited.  This  latter  section  declares  the  right  oi  the 
company  to  raise  the  grade  of  the  highway  to  the  bridge;  it  is 
an  absolute  right,  not  depending  upon  the  consent  of  selectmen 
or  county  commissioners;  and  the  reference  to  these  officers  in 
section  sixty-eight  does  no  more  than  prescribe  the  terms.  The 
sixty-seventh  section  provides,  that  before  proceeding  to  make 
amy  alteration  in  a  highway,  the  railroad  company  shall,  in 
writing,  notify  the  selectmen;  and  the  selectmen,  within  thirty 
days,  shall,  in  writing,  notify  the  company  of  the  alterations,  if 
any,  which  they  may  require  to  have  made.  Then  comes  sectioa 
sixty-eight,  which  provides  that  if  the  parties  shall  not  agree 
what  alterations  are  necessary,  either  pariy  may  apply  to  the 
oouniy  commissioners,  who  shall  thereupon  determine  whether 
any  and  what  alterations  shall  be  made,  and  that  their  decision 
shall  be  final. 

It  is  contended,  upon  these  provisions,  that  alterations  in  a 
highway  are  unauthorized,  unless  there  be  an  express  agreement 
of  the  company  and  the  selectmen,  or  an  order  of  the  counl^ 
commissioners. 

But  we  do  not  so  understand  this  statute.  The  first  act  is  to 
be  done  by  the  railroad  company,  who  are  to  give  notice  in  writ* 
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ing  to  the  selectmen.  It  appearSy  in  the  present  case,  that  this 
was  done;  and  it  does  not  appear  that  anj  answer  in  writing 
was  given;  or,  if  there  was,  it  is  in  the  hands  of  the  respondents. 
But  following  the  statutes,  the  next  step  is  for  the  selectmen  to 
give  an  answer  in  writing.  Notice  of  what  ?  Their  assent  to,  or, 
dissent  from,  the  proposals  of  the  railroad  company?  Not  at 
all;  but  notice  of  the  alterations,  if  any,  which  they  may  require. 

To  this  extent  they  have  a  right  to  prescribe.  Can  it  be 
doubted,  if  the  railroad  corporation  comply  with  such  requisi- 
tion, tho^  they  will  thereby  do  their  whole  duty  ?  Yet  this  would 
be  no  express  agreement  between  the  parties.  It  would  be  a 
requisition  on  the  part  of  the  party  having  power  to  prescribe, 
and  obedience  on  the  part  of  the  party  required  to  do  something 
at  his  own  expense  for  the  public.  It  is  only  in  case  the  parties 
shall  not  agree  what  alterations  are  necessaxy,  that  either  party 
may  appeal  to  the  county  commissioners. 

Supposing,  then,  that  the  notice  of  the  railroad  company  to 
the  selectmen,  that  they  propose  to  alter  the  grade  of  the  high- 
way, is  a  condition  precedent,  the  respondente  have  done  their 
whole  duly,  in  this  respect,  by  giving  the  notice;  imless  the 
selectmen  notify  them  what  alterations  they  require,  and  the 
company  fail  to  comply  with  their  requisition,  by  altering  the 
grade  of  the  highway  vrithout  making  the  required  alterations, 
and  vrithout  obtaining  the  order  and  decree  of  the  commis- 
sioners. If  the  selectmen  give  no  notice  as  to  what  alterations 
they  require,  the  presumption  is  that  they  require  none,  but 
leave  the  whole  matter  to  the  company. 

The  third  instruction  to  the  jury,  asked  by  the  respondents, 
and  refused  by  the  sheriff,  was,  that  if  the  selectmen  neither 
authorized  nor  directed  the  making  of  the  embankment,  the 
railroad  company  were  not  liable  for  the  damages  to  the  abut- 
ters on  the  Winter  Hill  road. 

The  objection,  founded  on  the  refusal  to  give  this  instruction, 
iA  substantially  answered  by  the  considerations  already  sug- 
gested. The  bridge  and  embankmente  on  the  highway  were  not 
built  by  the  direction  or  the  authority  of  the  selectmen;  but  by 
the  company  under  the  authority  of  the  statute.  Selectmen 
have  no  negative  voice.  They  have  a  voice  in  directing  the 
mode  in  which  the  alterations  shall  be  made,  if  they  choose  to 
raise  it,  in  order  that  the  accommodation  of  the  public  in  high- 
ways, of  which  they  are  the  guardians,  may  be  insnred;  and 
this  is  the  extent  and  limit  of  their  power.  The  last  ground 
taken  by  the  respondente  which  we  shall  notice  is,  that  the 
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ploibtiff  lias  no  remedy  against  the  respondents,  but  if  lie  has 
any,  it  is  against  the  town,  under  the  revised  statutes,  chapter 
25,  section  6. 

It  appears  to  us,  that  this  ground  is  wholly  untenable.  The 
section  referred  to  provides  for  a  very  different  case.  It  is  to 
this  eflfect:  When  any  one,  who  is  the  owner  of  land  adjoining 
a  highway  or  town  way,  shall  sustain  damage  by  raising  or 
lowering,  or  other  act  done  for  the  piu'pose  of  repairing  such 
way,  the  owner  shall  have  compensation  therefor,  to  be  deter- 
mined by  the  selectmen,  with  a  right  of  appealing  to  a  jury. 
This  statute  relates  to  entirely  different  subjects,  namely,  the 
laying  out,  altering,  repairing,  and  improving  town  ways  and 
highways.  It  is  with  reference  to  altering  the  grade  for  the 
purpose  of  repairing  such  way. 

But  in  the  case  of  railroads  the  corporation  is  declared  to  be 
liable;  they  have  the  power  wholly  independent  of  the  authority 
of  selectment  and  county  commissioners;  they  are  in  terms 
charged  with  the  expense;  they  are  to  receive  the  benefit.  The 
alteration,  in  the  case  before  us,  was  not  made  for  the  purpose 
of  repairing  the  Winter  Hill  road.  By  section  08,  already  cited, 
the  selectmen  had  power  to  prescribe  alterations,  and,  in  case 
of  a  difference  between  them  and  the  respondents  relating 
thereto,  to  apply  to  the  commissioners;  and  then  it  is  provided 
that  if  the  railroad  company  unnecessarily  neglect  to  make  such 
alteration  as  the  county  commissioners  direct,  the  selectmen 
shall  have  the  same  remedies  as  are  prescribed  for  the  recovery 
of  damages  caused  by  making  such  railroad. 

Is  not  this  a  clear  indication  that  the  selectmen  are  to  apply 
to  the  county  commissioners,  in  the  first  instance,  to  assess 
their  damages?  The  work  is  done  by  the  company  for  their 
own  benefit,  and  at  their  own  expense;  and  we  are  of  opinion 
that  whoever  sustains  an  injury  by  it  may  obtain  his  damages 
in  the  mode  prescribed  for  the  recovery  of  damages  for  taking 
land  or  materials  for  a  railroad. 

The  mode  of  recovering  damages  is  clearly  indicated  by  the 
fifty-sixth  section.  They  are  to  be  estimated  by  thQ  com- 
missioners, on  application  by  either  party,  in  the  maimer 
provided  in  the  case  of  laying  out  highways ;  and,  by  section  57, 
either  party  may  apply  for  a  jury  to  assess  the  damages,  and 
the  same  proceedings  are  to  be  had  thereon  as  are  prescribed  in 
the  twenty-fourth  chapter,  for  recovering  damages  for  laying 
out  highways.     This,  of  course,  must  apply  to  railroads,  as 
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nearly  as  practicable,  but  with  such  yariationB  as  the  difference 
of  the  two  cases  may  require. 

In  a  case  like  this,  the  town  would  in  no  event  be  responsible, 
nor  would  the  selectmen  have  any  authority,  and  any  applica- 
tion to  them  must  be  fruitless. 

There  is  no  analogy  between  this  case  and  the  case  of  Currier 
T.  Lowell,  16  Pick.  170,  which  was  for  the  recoTcry  of  damages, 
sustained  by  the  plaintiff,  in  consequence  of  an  excavation  made 
by  the  Boston  and  Lowell  Railroad  Company  in  a  highway 
for  the  safety  and  sufficiency  of  which  the  town  were  still 
liable. 

But  the  court  are  of  opinion  that  the  plaintiff  is  well  entitled 
to  recover;  and  supposing  that  the  court  of  common  pleas  de- 
cided otherwise  upon  matters  of  law  apparent  on  the  record, 
the  adjudication  of  that  court,  setting  aside  this  verdict,  must 
be  reversed,  and  the  verdict  accepted 

The  petitioner  having  moved  for  interest  on  the  verdict,  and 
also  for  costs,  the  opinion  of  the  court  was  subsequently  stated  by 

Shaw,  G.  J.  In  this  case,  the  respondents  prayed  for  a  war- 
rant for  a  juiy,  and  to  some  small  extent  reduced  the  amount 
awarded  by  the  commissioners. 

Interest  is  to  be  allowed  on  the  verdict;  and  the  taxable  costs 
of  the  appeal,  as  in  the  case  of  the  Fitchburg  Bailroad  Company 
against  these  respondents;  but  no  costs  for  the  warrant  and  jury. 

A  certificate  is  to  be  sent  to  the  county  commissioners,  certi- 
fying the  judgment  of  this  couvt,  that  the  adjudication  of  th(9 
court  of  common  pleas  setting  aside  the  verdict  returned  in  be- 
half of  the  petitioner  be  reversed,  and  judgment  entered  that 
the  said  verdict  be  accepted  and  afiirmed,  and  that  the  county 
commissioners  issue  a  warrant  of  distress  to  cause  the  same  to 
be  paid  and  satisfied. 

Wilde  and  Fletcheb,  JJ.,  did  not  sit  in  this  case. 


iNCirENTAL  Damages  for  Pbopebtt  Ikjubed  bt  a  Pubuo  Use:  Set 
note  to  Hooker  v.  liew  Haven  and  Northampton  Co.,  36  Am.  Dec.  4S7. 

GoRPOKATioKS,  WHEX  EsTOFPED. — Id  octioDS  on  oon tract,  see  note  to  SteUi 
qf  Indiana  v.  Woram,  40  Am.  Dec.  381. 

Powers  of  Corporatioks,  now  Ascertained:  See  note  to  Penobscoi 
Boom  Corporation  v.  Lamaon,  33  Am.  Dec.  663. 

The  PRI^XIPAL  case  is  an  important  one,  and  has  been  much  cited  on  v»> 
rions  propositions.  In  Sawyer  v.  Inhabitants  of  NortJiJield,  7  Cash.  497,  it  if 
eited  as  an  authority  on  the  point  that  the  duty  of  keeping  bridges  erected  by 
railroad  corporations  in  repair,  devolves  upon  such  corporations,  and  not  upon 
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the  towns,  in  the  first  instance,  and  in  Titcomb  ▼.  HtcMmrg  JZL  i?.,  12  Allen, 
259,  and  Wliiie  v.  InhabUanta  of  Quiney,  97  Mass.  432,  as  to  repairing  ap- 
proaches to  bridges.  In  Oardiner  v.  Boston  etc.  B,  li.,d  Cnsh.  5,  it  is  cited 
to  the  effect  that  the  liability  of  a  railroad  company  is  not  abridged,  or  the 
character  of  the  work  changed,  by  the  fact  that  a  bond  of  indemnity  was 
taken  by  the  city,  and  a  superintendent  appointed  to  take  care  of  the  public 
interest  while  the  grade  of  a  street  was  being  changed  by  such  company. 
The  rule  laid  down  that  the  language  of  the  railroad  acts  made  the  companies 
liable  for  damages  caused  in  the  due  and  proper  construction  of  the  road  wu 
approved  in  Toiver  v.  City  of  Boatori,  10  Cush.  237,  in  reference  to  similar 
provisions  in  otiier  acts  making  the  city  of  Boston  liable  for  damages  in  tak- 
ing land,  water,  or  water-rights,  or  by  the  construction  of  any  aqueducts, 
reservoirs,  or  other  similar  works.  See  also  Marsden  v.  CUy  of  Cainbridget 
114  Mass.  492.  In  Boston  Oaa  Light  Co.  v.  Old  Colony  etc.  B%  14  Allen,  447, 
its  construction  of  the  statute  that  the  obstruction  of  a  private  way  was  to 
be  compensated  by  damages,  and  that  such  obstruction  was  not  prohibited, 
was  approved.  The  case  was  cited  in  Walker  v.  Old  Colony  etc.  B%  103  Mass. 
16,  on  the  proposition  that  the  turning  of  surface  water  on  land  by  a  railroad 
embankment  was  a  proper  element,  under  the  statute,  in  the  estimation  ol 
damages  occasioned  to  the  landowner  by  the  construction  of  the  railroad. 
In  Mayor  qf  Worcester  v,  RaUroad  Commisgioniers,  113  Mass.  173,  the  case 
was  authority  to  show  that  the  damages  occasioned  by  the  laying  out  and 
maintaining  a  railroad  might  be  assessed  by  county  commissioners,  or,  in  case 
of  dissatisfaction  with  their  estimate,  by  a  jury. 


Wellington  v.  Small. 

[8  OUIHIRO,  lis.} 

AcnoN  ON  THX  Case  ix  the  Natore  of  a  Conspiraot  can  not  be  main- 
tained by  a  creditor  against  a  person  for  fraudulently  removing  and  con- 
cealing goods  of  an  insolvent  debtor,  and  canceling  a  valid  and  enforoeablt 
debt  due  to  such  debtor,  with  intent  to  delay  and  defeat  creditors. 

Action  on  the  case  in  the  nature  of  a  conspiracy  against  Dexter 
Small  and  George  Small,  merchants,  the  former  doing  busi- 
ness in  Portland,  and  the  latter  in  Limington,  in  the  state 
of  Maine.  The  defendants  were  described  in  the  writ,  which 
was  served  onlj^on  George  Small,  as  of  Portland,  state  of  Maine, 
commorant  at  Brighton,  in  the  state  of  Massachusetts.  Plaint- 
iff alleged  in  his  declaration  that  he  was  indorsee  of  certain 
notes  given  by  Dexter  Small  for  goods  purchased  on  credit  in  Bos- 
ton; that  the  notes  were  unpaid,  and  Dexter  Small  was  insolyent, 
and  had  no  attachable  property  in  either  Maine  or  Massachu- 
setts; that  at  certain  different  times,  before  the  notes  became 
due,  defendants,  conspiring  to  defraud  plaintiff  and  other  cred- 
itors, and  to  enable  Dexter  Small  to  take  the  poor  debtor's  oath 
and  to  hinder  and  prevent  the  securing  or  payment  of  the  notes, 
fraudulently  and  without  consideration,  and  well  knowing  thai 
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the  goods  and  notes -giyen  therefor  had  not  been  paid,  com- 
mitted the  following  acts:  remoTed  goods  belonging  to  Dexter 
Small  from  his  store  in  Portland  to  G^rge  Small's  store  in 
Limington,  where  thej,  or  their  proceeds,  were  concealed  from 
the  plaintiff  and  from  process  of  attachment;  canceled  and  dis- 
charged a  Talid  and  enforceable  debt  due  from  George  Small  to 
Dexter  Small;  and,  finally,  mortgaged  other  goods  of  Dexter 
Small  to  George  Small,  who  in  like  manner  jemoved  and  con- 
cealed the  same;  that  a  writ  retomable  to  the  conrt  of  common 
pleas  was  sued  out  by  the  plaintiff  against  Dexter  Small  to  re- 
coyer  the  amount  of  the  notes,  and  Dexter's  body  was  arrested 
thereon;  that  Dexter  took  the  poor  debtor's  oath,  and  was  dis- 
charged from  arrest,  and  that  plaintiff  entered  his  action,  and 
recoTcred  judgment,  which  was  due  and  unpaid.  At  the  trial 
before  Wilde,  J.,  evidence  was  introduced  by  the  plaintiff  show- 
ing that  at  the  times  alleged  the  goods  were  conyeyed  by  Dexter 
to  George  Small,  and  accepted  and  held  by  the  latter  for  the 
purpose  of  aiding  and  assisting  Dexter  to  defeat  his  creditors, 
but  no  other  evidence  of  conspiracy  was  offered.  It  was  also 
shown  that  Dexter  Small  had  taken  the  poor  debtor's  oath. 
The  judge  thought  it  advisable,  after  the  plaintiff  had  proceeded 
to  some  extent  with  the  introduction  of  his  evidence,  to  obtain 
the  opinion  of  the  court  on  the  question  whether  the  case  could 
be  distinguished  from  Lamb  v.  Stone,  11  Pick.  527.  The  case 
was  accordingly,  by  consent,  withdrawn  from  the  jury,  and  the 
court  are  to  direct  a  nonsuit,  or  order  a  new  trial. 

IT,  WeUingion,  for  the  plaintiff. 

H.  E,  Fuller,  for  the  defendants. 

By  Court,  Metoalf.  J.  The  decision  in  the  case  of  Laamb  v. 
Stone,  11  Pick.  527,  was  made  after  full  argument  and  careful 
consideration;  and  upon  re-examining  it,  we  find  no  reason  to 
question  its  correctness.  It  is  warranted  by  the  previous  case 
of  Smith  V.  Blake,  1  Day,  258,  and  confirmed  by  the  subsequent 
case  of  Oreen  v.  Kimble,  6  Blackf .  552.  A  contrary  decision 
was  made  in  Fenrod  v.  Morrison,  2  Pa.  126;  but  as  no  legal 
reasons  are  given  for  that  decision,  it  does  not  change  our  views 
of  the  law.  All  the  other  cases  now  relied  on  by  the  plaintiff's 
counsel,  which  bear  much  on  the  point  raised  by  him,  were  con- 
sidered by  the  court,  before  giving  judgment  in  Lamb  v.  Stone. 

The  grounds  of  the  adjudication  in  Lamb  v.  Stone  were,  that 
the  action  was  without  precedent;  that  the  plaintiff  had  no  Uen 
on  the  property  of  his  debtor,  no  interest  in  it,  claim  on  it,  or 
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right  to  it,  when  the  defendant  converted  it  to  his  own  use; 
that  Buch  conversion  merely  lessened  the  plaintiff's  chances  of 
acquiring  a  right  to  the  property,  or  a  hold  npon  it,  by  way  of 
security  for  his  dues;  that  the  defendant  would  be  liable  to  a 
like  action  by  every  other  creditor,  as  well  as  to  the  plaintiff; 
that  the  damage,  if  any,  was  too  remote  and  contingent  to  be 
the  ground  of  an  action;  and  that  the  plaintiff's  appropriate 
remedy  was  by  attaching  the  property  in  the  defendant's  hands, 
or  by  summoning  him  in  the  trustee  process,  or  by  committing 
his  debtor  to  prison  and  preventing  his  taking  of  the  poor 
debtor's  oath.  It  might  have  been  added,  that  the  case  was  not 
varied  by  the  fraudulent  intent  of  the  defendant,  which  was 
alleged  in  the  declaration,  because  such  intent  could  not  make 
the  plaintiff's  damage  any  greater,  or  any  less  remote  or  con- 
tingent, than  it  would  have  been  if  no  such  intent  had  existed. 
Besides,  an  act  done  in  pursuance  of  an  unlawful  intent  is  no 
ground  for  a  civil  action,  unless  some  actual  damage  ensues: 
Morgan  v.  BlisSy  2  Mass.  111. 

The  uncertainly  of  the  plaintiff's  damage  seems,  of  itself 
alone,  to  be  a  sufficient  reason  for  his  not  recovering.  In  an  ac- 
tion on  the  case  ex  delicto,  the  plaintiff  must  show  injury  and  dam- 
age; and  these  must  be  shown  as  facts,  by  legal  proofs,  except 
in  a  few  cases,  where,  by  the  rule  of  law,  damage  is  presumed 
from  the  act  complained  of.  This  case  does  not  fall  within  that 
exception.  How  could  this  plaintiff  prove  that  he  suffered  any 
damage  from  the  acts  of  the  defendant  which  are  averred  in  the 
declaration  ?  How  could  he  prove  that  he  would  have  secured 
his  debt  by  attaching  the  property  of  his  debtor,  if  the  defend- 
ant had  not  intermeddled  with  it?  Other  creditors  might  have 
attached  it  before  him,  or  it  might  have  been  stolen  or  destroyed 
while  in  the  debtor's  possession.  The  fact  that  the  plaintiff 
has  suffered  actual  damage  from  the  defendant's  conduct  is  not 
capable  of  legal  proof,  because  it  is  not  within  the  compass  of 
human  knowledge,  and  therefore  can  not  be  shown  by  human 
testimony.  It  depends  on  numberless  unknown  contingencies, 
and  can  be  nothing  more  than  a  matter  of  conjecture. 

The  case  of  Lamb  v.  Stone  was  decided  on  a  motion  in  arrest 
of  judgment;  and  the  plaintiff's  counsel  has  suggested  that 
there  are  averments  in  the  declaration  now  before  us  which  wero 
omitted  in  that  case,  and  which  show  a  legal  cause  of  action 
against  the  present  defendant.  The  additional  averments  on 
which  he  relies  are:  1.  That  there  was  a  conspiracy  between  the 
plaintiff's  debtor  and  the  defendant  to  delay  and  defeat  the 
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plaintiff  and  other  czeditors;  2.  That  the  plaintiff  *8  debtor 
insolvent  when  this  action  was  commenced;  and  8.  That  the 
defendant  concealed  the  property  of  said  debtor. 

It  seems  to  ns  that  neither  of  these  averments,  norall  of  them 
combined,  can  make  any  legal  difference  between  this  case  and 
that  of  Lamb  v.  Slorie.  They  show  no  additional  cause  of  action, 
because  they  show  no  additional  right  of  the  plaintiff  to  the 
debtor's  goods,  nor  any  less  remote  or  contingent  damage  to 
the  plaintiff.  As  to  the  first  of  these  averments,  it  may  be  re- 
marked, that  if  an  act  is  done  by  one  alone,  which  is  no  cause^ 
of  action,  a  like  act  is  not  rendered  actionable  by  being  done  in 
pursuance  of  a  conspiracy.  In  an  action  on  the  case  in  the 
nature  of  a  conspiracy,  the  gist  of  the  action  is  not  the  con* 
spiracy  (as  it  is  in  an  indictment,  and  was  in  the  old  writ  of 
conspiracy),  but  the  damage  done  to  the  plaintiff. 

The  fraudulent  canceling  of  the  debt  which  the  defendant 
owed  to  Dexter  Small,  stands,  to  say  the  least,  on  no  better 
grounds  for  the  plaintiff  than  the  fraudulent  disposition  made 
of  the  goods.  As  against  the  plaintiff,  this  transaction  worked 
no  legal  injuiy.  The  remedy  by  the  trustee  process  remained 
open  to  him;  and  his  debtor,  if  committed  to  prison,  could  not 
have  been  discharged  without  purging  himself,  by  oath,  front 
the  alleged  fraud. 

Plaintiff  nonsuit. 

AonoN  ON  THB  Cass  aqainbt  Pebsons  AflsmriNO  Debtors  ts  Defraitd- 
nra  Cbeditobs.  The  rale  laid  down  by  Lamb  v.  Stone^  11  Pick.  627,  and 
followed  in  the  principal  case,  that  an  action  ex  deUeto  on  the  caae  will  not 
lie  on  behalf  of  a  creditor  against  a  third  party  who  has  aanated  a  failing 
debtor  in  making  a  frandnlent  conveyance  of  his  property,  seems  to  be  sus- 
tained both  npon  principle  and  authority.  An  action  on  the  case  ex  delicto 
can  only  be  maintained  upon  proof  of  a  direct,  certain,  and  material  injury, 
and  it  is  a  fatal  objection  that  the  iujuiy  complained  of  was  too  remote,  in- 
definite, and  contingent.  As  was  well  said  by  Shepley,  J.,  in  Moody  v.  Bur^ 
ton,  27  Me.  427,  43'i,  "A  debt  due  from  one  person  can  not  be  satisfied  by  the 
i-ocoveiy  of  damages  from  another  person,  unconnected  with  and  a  stranger 
to  it,  without  some  statute  provision.  The  creditor  would  recover  damages 
in  satisfaction  for  an  injuiy  suffered,  not  on  account  of  a  debt  doe  and  in  sat- 
isfaction of  it.  How  are  the  damages  which  a  creditor  may  thus  recover,  to^ 
be  proved  and  estimated  ?  The  plaintiff  had  obtained  no  lien  on  the  property 
conveyed  by  attachment,  judgment,  or  in  any  other  manner;  had  no  special 
property  in  or  claim  to  it.  The  only  proof  of  loss  or  injury,  which  he  oould 
make,  would  be,  that  his  debtor  had  fraudulently  oonveyed  his  proper^ 
without  having  received  any  value  for  it,  and  with  the  intent  to  avoid  pay* 
ment  of  the  debt,  and  that  he  had  no  other  means  of  obtaining  payment.  All 
other  creditors  oould  make  the  same  proof.  Upon  such  proof  he  oould  nofe 
be  entitled  to  recover  the  amount  of  his  debt,  for  that  is  still  subsisting,  and 
It  may  yet  be  ooUected.    Nor  could  he  be  entitled  to  reoorer  the  value  of  the- 
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property  conyeyed;  for  to  that  he  had  no  better  claim  than  other  orediton. 
He  has  not  therefore  lost  it.  If  it  had  not  been  fraudulently  conveyed.  It 
was  as  probable  that  it  might  have  been  applied  to  the  payment  of  other 
debts  as  to  his  own.  The  debtor  might  have  disposed  of  it  fairly,  and  for  a 
valuable  consideration,  or  have  lost  it  by  accident  or  misfortune.  The  only 
loss  or  injniy  shown  by  the  proof  would  be,  that  he  had  been  deprived  of  a 
chance  or  possibility  of  obtaining  payment  from  that  property.  This  would 
be  stating  his  loss  or  injury  too  strongly,  for  he  would  still  have  the  chance 
of  attaching  or  seen  ring  it,  or  its  proceeds,  in  the  hands  of  the  fraudulent 
holder.  A  jury  would  be  authorized  then  to  estimate  the  value  only  ol  hia 
chance  to  secure  it  and  have  It  applied  to  the  payment  of  his  debt  while  in 
the  hands  of  his  debtor;  for  this  only  has  he  lost  There  would  be  no  daUt, 
tables,  or  other  means  afforded,  by  which  such  a  chance  could  be  estimated. 
The  loss  or  injury  would  be  too  uncertain  and  remote  for  legal  oonsideratioii. 
An  action  like  the  present  can  be  maintained  only  by  proof  of  a  direct,  cer> 
t^m,  and  material  injury:"  See  also.  Smith  v.  Blake^  1  Day,  2S8;  Green  v. 
£tm(2e,  6  Blackf.  652;  Bradley  v.  FuUer^  118  Maaa.  289.  The  aotkOt  how- 
ever, waaeoatained  in  Pemrod  v.  Morrison^  2  P.  &  W.  126;  8  Se^g.  k  &  11211 


Blanohabd  V.  Stevens. 

[8  OuBBnre,  10X] 

TmoKOBOBY  Notes  Recjuved  fbom  the  Maker  nr*  Patioeiit  ov  a  Fbip 
GEDEZTT  Debt,  are  not  subject,  in  an  action  against  an  accommodation  in^ 
dorser,  to  equities  between  him  and  the  maker. 

Absumpsit  against  defendant  as  indorser  of  two  promissorj^ 
notes  made  by  P.  &  B.  S.  Hale.  It  was  contended  by  the  de- 
fendant, on  the  trial  before  Wilde,  J.,  that  his  evidence  showed 
that  his  indorsements  were  obtained  upon  representation  thai 
the  notes  were  to  be  used  for  the  purpose  of  raising  money  to 
pay  for  wheat  purchased,  or  to  be  purchased,  by  the  makers,  and 
their  fraudulent  diversion  (as  the  first  report  of  the  case  stated) 
would  be  a  good  defense  as  against  the  makers.  The  real  ques- 
tion involved  in  the  case,  however,  is  stated  in  the  opinion. 
The  judge  at  the  trial  believing  that  the  plaintifffl  were  entitled 
to  recover,  the  case  was  by  consent  withdrawn  from  the  jury  and 
reported  for  the  consideration  of  the  whole  court,  and  the  de* 
fendant  is  to  be  defaulted  and  judgment  given  for  the  plainti£b» 
ora  new  trial  ordered. 

8.  BarOett,  for  the  plaintifll 
R.  Choaie,  for  the  defendant. 

By  Court,  Dewey,  J.  There  [is  some  obeooiily  on  the  face  of 
the  report  of  this  case,  and  instmctionfl  are  aaked  and  given 
spon  a  supposed  state  of  facts,  which  could  not  have  existed; 
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inasmaoh  as  the  Hales  oonld  not  have  been  the  plaintifffl  in  a 
Bttit  upon  these  notes,  they  being  the  makers,  and  the  defendant 
being  their  accommodation  indorser. 

We  understand,  however,  that  the  real  question  intended  to 
be  presented  is,  whether  the  plaintifb,  having  received  these 
notes  either  in  payment  of,  or  as  collateral  security  for,  a  pre- 
cedent debt,  must  take  them  subject  to  all  the  equities  existing 
between  the  original  parties.  It  is  insisted  by  the  defendant, 
that,  in  fact,  the  notes  were  not  received  in  payment,  but  as  col- 
lateral security;  but  that,  in  either  event,  the  ground  of  defense 
Buggested  is  open  to  them. 

The  general  question  above  stated  has  often  been  a  subject  of 
discussion,  both  in  the  state  tribunals,  and  in  those  of  the  IJnited 
States;  and,  to  some  extent,  there  has  doubtless  been  a  diversiiy 
of  opinion.  In  this  commonwealth,  the  question  has  been  before 
us  at  different  times,  and  our  opinions  became  pretty  well  set- 
tled, at  a  period  when  there  was  much  less  authoritative  sanction 
for  them  than  there  is  now. 

It  is  not  proposed  to  pass  in  review  all  the  various  adjudica- 
tions upon  this  subject,  but  I  will  briefly  refer  to  a  few  of  the 
leading  cases.  The  case  of  Svnft  v.  Tyson,  16  Pet.  1,  furnishes 
a  full  reference  by  Mr.  Justice  Story  to  all  the  decisions,  and 
presents  his  view  of  the  early  English  doctrines  upon  the  sub- 
ject, beginning  with  Pillans  v.  Van  Mierop,  8  Burr.  1663,  and 
continued  down  to  the  case  of  Percival  v.  FrampUm,  2  Cromp. 
UL,  &  B.  180.  Judge  Story  insists  that  the  whole  current  of 
English  authorities  is  in  accordance  with  the  decision  of  the 
supreme  court  of  the  United  States,  in  the  case  of  Swift  v.  Tywn. 
He  admits  that  to  a  certain  extent  the  courts  of  New  York  have 
taken  a  different  view  of  this  question;  but  he  confidently  antici- 
pates, from  the  qualifications  and  exceptions  introduced  and 
recognized  in  the  cases  of  Bank  o/Salina  v.  Babcock,  21  Wend. 
499,  and  Bank  of  Sandusky  v.  ScoviUe,  24  Id.  115,  that  the 
courts  of  New  York  would  soon  be  found  to  give  their  sanction 
to  the  principles  of  the  case  of  Sunfl  v.  l)/8on.  As  to  this,  his 
anticipations  have  not  been  realized.  In  the  recent  case  of 
Stalker  v.  McDonald,  6  Hill,  93  [40  Am.  Dec.  389],  it  was  held 
by  the  highest  appellate  court  of  New  York  that  a  party  receiv- 
ing a  negotiable  note  is  affected  by  the  equities  as  between  the 
original  parties;  "  unless  he  had  given  money  or  some  new  con- 
sideration for  it,  or  given  up  a  security  which  he  held  for  the 
payment  of  the  antecedent  debt;  and  that  it  was  not  sufficient 
to  protect  the  note  in  the  hands  of  the  purchaser,  that  hi 
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receiyed  it  merely  as  security,  or  nominally  in  payment  of  a 
pre-existing  debt."  Chancellor  Walworth  sustained  this  view 
of  the  question  in  a  yeiy  elaborate  opinion.  On  the  other  hand, 
Mr.  Justice  Story  reaffirms  his  views  in  his  treatises  on  promis- 
sory notes  and  on  bills.  In  the  treatise  on  bills,  sec.  292,  he 
says:  '*  Any  person  is  treated  as  a  bona  fide  holder  for  value,  not 
only  who  has  advanced  money  or  other  value  for  the  note,  but 
who  has  received  it  in  payment  of  a  precedent  debt,  or  has  taken 
it  as  collateral  security  for  a  precedent  debt."  Chancellor  Kent, 
8  Com.  80,  6th  ed.,  says:  "  Mr.  Justice  Stoiy,  in  his  treatise  on 
promissory  notes,  p.  215,  repeats  and  sustains  the  decision  in 
Sunfl  V.  Tyson,  and  I  am  inclined  to  concur  in  that  decision,  as 
the  plainer  and  better  doctrine."  This  confirmation  of  the  doc- 
trine of  Judge  Story's  treatise  by  Chancellor  Kent,  it  is  to  be 
remembered,  was  written  after  the  publication  of  the  decision  of 
Stalker  v.  McDonald,  above  cited. 

The  opinions  of  these  learned  jurists,  upon  this  point,  have 
been  sanctioned  by  the  courts  of  Connecticut,  Ohio,  and  Maine: 
Brush  V.  Scribner,  11  Conn.  388  [29  Am.  Dec.  303];  Carlisle  v. 
Wishart,  11  Ohio,  172;  Homes  v.  Smyth,  16  Me.  177  [33  Am. 
Dec.  650];  Norton  v.  Waiie,  20  Id.  175.  Two  cases,  from  the 
reports  of  the  decisions  of  the  superior  court  of  New  Hampshire, 
have  been  cited  as  of  a  contrary  tendency.  Upon  examining 
those  cases,  it  will  be  found,  that  Jenness  v.  Bean,  10  N.  H. 
266  [34  Am.  Dec.  152],  was  a  case  of  a  note  payable  on  demand 
and  indorsed  after  it  was  overdue.  The  case  of  Williams  v. 
lAltle,  11  Id.  66,  is  more  in  point;  adopting  to  some  extent  the 
principle  of  the  New  York  decisions.  The  decision  in  this  case 
is  to  the  effect,  that  the  receiving  of  a  negotiable  note  of  a  third 
person,  in  payment  of  a  precedent  debt,  would,  as  respects  the 
indorsee,  exclude  all  equities  between  the  original  parties  to  the 
note;  but  that  the  party,  receiving  such  negotiable  note  merely 
as  collateral  security,  would  take  the  same  subject  to  all  the 
equities  as  between  the  original  parties.  If  the  present  was  a 
case  of  a  note  received  as  collateral  security  merely,  the  case  of 
Williams  v.  I/Utle  would  be  an  authority  in  favor  of  the  defend- 
ants. 

Very  few  direct  authorities  upon  this  point  are  found  in  the 
published  reports  of  the  decisions  of  this  court;  although,  aa 
already  remarked,  the  subject  has  been  occasionally  before  us, 
and  much  considered  in  cases  where  it  was  eventually  found  un- 
necessary to  express  any  opinion  upon  the  question.  The  case 
of  Chicopee  Bank  v.  Chapin,  8  Mete.  40,  is  the  more  direct  au- 
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ihoriiy  for  the  plaintiffs  upon  the  point,  that  if  the  notes  were 
taken  as  collateral  securiiy  merely,  the  defendant  can  not  avail 
himself  of  the  equities  between  the  original  parties;  the  plaint- 
iffs being  bona  fide  holders  without  a  knowledge  of  these  equities. 
The  general  question  of  the  unrestrained  negotiabiliiy  of  notes 
of  this  character,  and  the  importance  of  giving  effect  to  their 
transfer,  was  much  considered  in  Wheeler  v.  Ouild,  20  Pick. 
646[32Am.  Dec.  231]. 

The  present  case,  in  our  view,  requires  nothing  more  than  the 
recognition  of  the  principle,  that  ^®  receiving  of  a  negotiable 
note  in  payment  of  a  pre-existing  debt  will  exclude  all  the 
equities  between  the  original  parties.  The  evidence  shows,  that 
these  notes  were  thus  received.  They  were  applied  directly  in 
payment  of  precedent  debts,  and  the  amount  of  them  was  de- 
ducted from  the  debt  due  from  the  Hales.  In  this  common- 
wealth, especially  where  it  is  held  that  the  giving  of  a  promiesoiy 
note  is  prima  facie  evidence  of  a  payment  of  the  demand,  on 
account  of  which  it  is  given,  such  a  transfer  should  be  consid- 
ered as  entitled  to  all  the  protection  which  is  afforded  by  the 
rules  of  law  to  a  note  given  as  payment  of  a  precedent  debt. 
The  evidence  satisfactorily  shows  that  the  receipt  of  these  notes 
by  the  plaintiff  was  in  payment  of  a  precedent  debt;  and,  upon 
this  ground,  therefore,  the  plaintiffs  are  not  to  be  affected  by 
the  equities  between  the  original  parties.  It  is  true,  nothing 
was  given  up,  and  no  securities  were  surrendered;  and  conse- 
quently the  notes  would  not  be  protected  under  the  rule  adopted 
in  the  case  of  Stalker  v.  McDonald,  6  Hill,  93  [40  Am.  Dec.  389]. 
If,  however,  the  case  had  been  one  of  a  note  taken  as  collateral 
security,  it  is  difficult  for  us  to  perceive  any  sound  reason  for  a 
different  result.  All  the  cases,  those  of  the  New  York  court  in- 
clusive, concur  in  this,  that  if  the  party  receiving  the  note  parts 
with  anything  valuable,  he  is  entitled  to  enforce  the  payment 
of  the  note,  irrespective  of  the  equities  as  between  the  original 
parties.  But  may  you  not  as  well  show  a  legal  consideration, 
by  showing  forbearance  to  act,  as  by  showing  an  act  done?  A 
damage  to  the  promisee  is  all  that  is  necessary  to  show  a  good 
consideration  for  a  promise;  and  ought  not  the  same  rule  to 
apply  in  protection  of  a  note  transferred  to  him  ?  If  the  party 
had  not  received  the  note  as  collateral  security,  he  might  have 
pursued  other  remedies  to  enforce  the  security  or  payment  of 
his  debt.  He  might  have  obtained  other  securities,  or  perhaps 
payment  in  money.  It  is  a  fallacy  to  say,  that  if  the  plaintiffs 
are  defeated  in  Uieir  attempt  to  enforce  the  payment  of  these 
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notes,  by  allowing  this  defense  to  prevail,  yet,  nevertheless,  they 
are  in  as  good  a  situation  as  they  would  have  been  in,  if  the  notes 
had  not  been  transferred  to  them.  That  fact  is  assumed,  and  not 
proved,  and  from  the  very  nature  of  the  case  is  a  matter  of  en- 
tire uncertainty.  The  convenience  and  safety  of  those  dealing 
in  negotiable  paper  seem  to  require  and  justify  the  rule,  that 
when  a  person  takes  a  negotiable  note  not  overdue,  or  appar- 
ently dishonored,  and  without  notice,  actual  or  constructive,  of 
the  want  of  consideration,  or  other  defense  thereto,  whether  in 
payment  for  a  precedent  debt,  or  as  collateral  security  for  a  debt, 
the  holder  should  have  the  legal  right  to  enforce  the  same 
against  the  parties  thereto,  notwithstanding  such  defense  might 
have  been  effectual  as  between  the  original  parties. 
Judgment  for  the  plaintiffs. 

Negotiable  Paper  Received  ik  Patksnt  or  Pbje-bxissino  BBBr, 
wuETHEB  Subject  to  Equities:  See  Homes  v.  Smyths  33  Am.  Deo.  660L 
The  doctrine  of  the  principal  cose  in  regard  to  receiving  negotiable  paper  in 
payment  of,  or  as  collateral  Becurity  for,  pre-existing  debts,  is  approved  in 
Culver  V,  Benedict,  13  Gray,  II;  Le  Briton  v.  Peireej  2  Allen,  14;  Ivea  T. 
Farmer^  Baaik,  2  Id.  241;  and  in  Woodrt^  v.  HiU,  116  Mass.  811.  See  the 
also  cited  in  Manning  v.  McClure,  36  HI.  495. 


Commonwealth  v.  McPiee. 

[3  OusmNO,  181.] 

8CATBMXNT  OF  A  WouKDED  AND  Bleedino  Pebson  as  to  the  canse  and 
manner  of  her  injury  terminating  in  her  death,  is  admissible  in  evidence 
as  a  part  of  the  res  gestcBy  when  made  immediately  after  the  ooooixenoe^ 
althongh  with  such  an  interval  of  time  as  to  allow  her  to  ran  from  the 
room  in  which  she  was  stabbed  to  another  room  up  stairs  in  the  same 
buUding. 

Xir  Action  fob  Manslauohteb,  the  Recobd  of  a  Fobmxb  Conmsjnov^ 
and  judgment  thereon,  for  assault  and  battery  on  the  person  of  the 
deceased  before  her  death,  is  admissible  in  evidence  to  prove  the  fact  of 
such  conviction,  but  inadmissible  to  prove  a  former  conviction  of  the  as- 
sault alleged  in  the  indictment  for  manslaughter. 

Pabtt  Indicted  and  Tbied  fob  Manslaughteb  is  not  Entitled  to 
Demand  an  Acquittal  because  the  killing  was  done  with  malice  afore- 
thought, and  was  therefore  murder. 

Orb  Who  Inflicts  a  Mobtal  Wound  is  Responsible  fob  the  CJonsb- 
QUENCEs,  although  a  surgical  operation,  believed  to  be  necessary  by  oom« 
petent  surgeons,  and  properly  performed,  was  ineffectual  in  giving  relief^ 
and  the  immediate  cause  of  death. 

Manslaughteb.    The  defendant  was  indicted  and  convioted 
for  the  crime  of  manslaughter » in  stabbing  Elizabeth  MoPilce. 
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hia  irife,  near  Uie  right  hip  joint,  from  the  efTects  of  which  she 
died.  The  testimony  of  one  witness  went  to  show  that  after 
deooaaed  was  stabbed  she  ran  from  the  room  where  the  act  was 
done  to  witness'  room,  a  story  aboTe  in  the  same  building, 
knocked  at  the  door  and  cried  murder,  and,  on  being  let  in, 
wanted  witness  to  call  a  doctor  and  a  priest,  saying  that  she  was 
killed.  The  witness  saw  that  deceased  was  wounded  and  bleed- 
ing. Another  witness  testified  that  he  heard  a  woman  crying 
murder  as  she  went  up  stairs,  and  on  going  to  the  room  where 
deceased  was,  found  her  lying  on  the  floor,  bleeding.  Deceased 
asked  witness  for  some  water,  and  to  call  a  physician,  saying 
that  her  husband  had  stabbed  her,  and  telling  what  she  wished 
done  if  she  died.  The  defendant  objected  to  the  admission  of 
the  above  declaration  of  the  wife,  but  the  testimony  was  admit- 
ted by  the  court. 

The  record  of  a  former  conviction  of  defendant,  and  judg- 
ment thereon,  for  an  assault  and  battery  on  deceased  before  her 
death,  was  also  admitted  in  evidence  against  the  objection  of 
defendant;  and  the  jury  were  instructed  that  it  went  to  prove 
the  fact  of  such  conviction,  but  as  the  time  stated  in  the  record 
of  the  commission  of  the  assault  was  immaterial,  the  record  did 
not  prove  an  assault  on  the  day  alleged  in  the  present  indict- 
ment, or  that  the  assaults  were  the  same. 

The  defendant  requested  the  court  to  instruct  the  jury  that  if, 
upon  the  evidence,  they  believed  the  act  was  committed  with 
malice  aforethought,  the  crime  would  be  murder,  and  the  de- 
fendant would  therefore  be  entitled  to  be  acquitted  of  the 
charge  of  manslaughter;  but  the  court  instructed  the  jury  that 
in  such  a  case  the  crime  of  murder  would  include  that  of  man- 
slaughter, and  a  verdict  of  guilty  should  be  rendered. 

It  was  shown  that  the  knife  penetrated  the  inner  iliac  artery, 
and  after  an  operation  was  performed  for  the  purpose  of  stop* 
ping  the  blood  by  compression  of  the  parts,  the  wound  appar- 
ently healed  over,  when  deceased  went  about  her  work  and  so 
continued  for  a  short  time  until  she  was  induced  by  pain  to 
apply  for  surgical  aid.  It  was  found  upon  examination  that  an 
aneurism  had  been  formed;  and  the  patient  would  probably  die 
unless  the  extremely  dangerous  operation,  under  the  circum- 
stances, of  tying  up  the  artery  was  performed.  It  was  finally 
deemed  necessary  to  perform  the  ox>eration.  The  jury  were 
instructed  that  if,  upon  the  evidence,  they  were  of  the  opinion 
that  the  operation  was  the  immediate  cause  of  death,  but  was 
believed  to  be  necessary  by  competent  surgeons,  and  was  per^ 
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formed  in  a  proper  manner,  even  if  the  event  should  show  that 
the  operation  was  not  necessary,  the  apparent  neoessiiy  would 
justify  the  operation  and  the  dei^idant  would  be  responsible. 

The  defendant  was  couTicted,  and  excepted  to  the  aboTe 
rulings  and  instructions. 

P.  S.  Wheelock,  for  the  defendant. 

S,  D,  Parker,  for  the  commonwealth. 

By  Court,  Dewet,  J.  1.  The  admission  in  eTidence  of  the 
statement  of  the  party  injured,  as  to  the  cause  and  manner  of 
the  injury  which  terminated  in  her  death,  may  be  sustained  upon 
the  ground,  that  the  testimony  was  of  the  nature  of  the  res  ge^kB. 
The  witness  describes  the  situation  in  which  he  found  the  party, 
her  appearance,  and  her  request  for  assistance,  and  in  connection 
therewith,  her  declaration  of  the  cause  of  the  injury.  The  pe- 
riod of  time,  at  which  these  acts  and  statements  took  place,  was 
so  recent  after  the  receiving  of  the  injury,  as  to  justify  the  ad- 
mission of  the  evidence  as  a  part  of  the  res  gesUe.  In  the  admis- 
sion of  testimony  of  this  character,  much  must  be  left  to  the 
exercise  of  the  sound  discretion  of  the  presiding  judge. 

2.  The  record  of  the  former  conviction  was  competent  evi- 
dence, for  the  very  limited  purpose  for  which  it  was  admitted 
by  the  court.  It  furnished  no  competent  proof,  in  itself,  of  a 
former  conviction  of  the  assault,  which  was  the  subject  of  in- 
quiry; but  the  identity  of  the  cases  could  only  be  established  by 
other  evidence. 

But  the  identity  of  the  person,  and  the  identity  of  the  trans- 
action, it  is  conceded,  were  fully  shown,  or  admitted.  Such 
being  the  case,  for  the  limited  purpose  for  which  it  was  received, 
the  court  are  of  opinion,  that  the  record  introduced  was  admis- 
sible. As  evidence  of  a  distinct  offense  committed  by  the  de- 
fendant, or  for  the  purpose  of  showing  his  disposition  to  engage 
in  such  assaults,  the  record  would  be  incompetent  and  inadmis- 
sible. 

3.  The  next  point  raised  by  the  bill  of  exceptions  presents  the 
question,  whether,  upon  an  indictment  for  manslaughter,  the 
defendant  must  be  acquitted,  if  the  evidence  satisfies  the  jury 
that  the  homicide  was  committed  with  malice  aforethought.  -  The 
argument,  urged  in  favor  of  a  ruling  to  that  effect,  is  attempted 
to  be  sustained,  upon  the  ground,  that,  by  the  effect  of  a  trial  on 
an  indictment  for  a  minor  offense,  the  defendant  is  deprived  of 
certain  privileges,  which  are  incident  to  all  capital  trials;  as,  for 
example,  the  right  of  twenty  peremptory  challenges,  the  aid  of 
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the  Gommonwealih  in  procuring  the  attendance  of  iritneeaeSy  and 
in  the  assignment  of  counsel  to  conduct  his  defense,  etc. 

The  only  cases,  that  seem  to  give  any  sanction  to  this  ground 
of  exception,  are  those  in  which  the  defendant,  under  an  indict- 
ment for  a  higher  offense,  is  found  guilty  of  a  minor  one;  as.  In 
the  case  of  an  indictment  for  felony  in  England,  if  the  jury  find 
the  facts  to  support  only  a  charge  of  misdemeanor,  a  verdict  of 
guilty  of  the  smaller  offense  is  not  authorized,  because,  by  sudi 
indictment  for  felony,  the  defendant  loses  the  benefit  of  having 
a  copy  of  the  indictment,  a  special  jury,  and  mating  his  full 
defense  by  counsel:  1  Chit.  Gr.  L.  689;  Foster,  828. 

But,  even  in  the  case  supposed,  the  court  will  not  direct  an 
acquittal,  but  will  discharge  the  juxy  of  the  indictment  for  felony, 
for  the  purpose  of  enabling  the  public  prosecutor  to  present  an- 
other indictment  for  the  less  aggravated  crime.  See  Chitty  and 
Foster,  as  above  cited. 

The  cases  referred  to  differ  however  somewhat  from  the  case 
at  bar,  as  the  facts  found  by  the  juxy  in  the  former  clearly  show, 
that  no  indictment  could  ever  have  been  properly  found  for  the 
higher  crime,  the  party  being  only  guilty  of  the  smaller  offense. 
Hence  the  government  ought  not,  by  means  of  an  unauthorized 
proceeding,  to  deprive  the  party  accused  of  the  ordinary  safe- 
guards, which  the  law  has  thrown  around  him  for  his  protection. 
In  the  case  at  bar,  on  the  other  hand,  the  defendant  has  com- 
mitted  the  crime  for  which  he  stands  indicted.  His  offense  has 
all  the  elements  of  manslaughter.  The  evidence  proved  him 
guilty  of  everything  alleged  in  this  indictment.  It  does  all  thier, 
and  the  only  objection  is,  that  it  superadds  to  the  facts  thus 
found,  that  the  killing  was  with  malice  aforethought. 

In  such  a  case,  the  party  on  trial  has  no  reasonable  ground 
for  complaint.  The  government  have  elected  to  proceed  against 
him  for  the  minor  offense,  and  the  defendant  has  secured  to 
him  all  the  privileges,  which  are  incident  to  a  trial  for  such 
offense.  It  is  not  for  him  to  say,  that  his  crime  has  another 
element  in  it,  which,  if  charged  in  the  indictment,  would  have 
constituted  it  a  higher  offense,  and  more  severely  punishable* 
Further,  the  issue  submitted  to  the  jury  does  not  properly  pre- 
sent any  such  question  of  fact  for  them  to  try,  as  the  defendant 
proposed  to  raise  before  them.  The  rule,  contended  for  on  the 
part  of  the  defendant,  would  facilitate  the  escape  of  the  guilty 
from  all  punishment.  Suppose  the  unlawful  killing  to  be  fully 
established  upon  the  evidence,  but  whether  under  such  circum- 
stances as  would  reduce  the  crime  to  manslaughter,  to  be  a  mat- 
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ter  of  reasonable  doubt.  The  public  prosecutor,  deeming  it 
advisable,  upon  the  whole  CTidence,  to  put  the  pariy  on  his  trial 
for  manslaughter  only,  and  the  grand  juxy  finding  a  bill  to  that 
effect,  the  defendant  asks  that  the  juxy  may  be  instructed,  that 
if  they  believe  that  the  act  was  committed  with  malice  afore- 
thought, the  defendant  is  entitled  to  an  acquittal,  and  the  judge 
00  instructs  the  juxy.  Eleven  of  the  jury  are  satisfied,  that  it  is 
a  case  of  homicide,  without  malice  prex>ense;  all  the  jurors  agree 
that  the  evidence  proves  an  imlawful  killing,  and  that  the  de- 
fendant should  be  found  guilty,  but  for  the  belief  of  one  of 
them,  that  the  case  is  the  more  aggravated  one  of  murder. 
Under  the  proposed  ruling,  no  conviction  could  take  place,  for 
no  verdict  would  be  rendered.  Suppose  the  same  case  to  be 
transferred  by  an  indictment  for  murder  to  the  proper  forum  for 
a  capital  trial.  Malice  prepense  is  now  an  essential  ingredient 
in  the  ofiEense  cha;rged,  but  in  the  case  supposed,  it  may  be 
readily  anticipated,  that  a  majority  of  the  jury  will  not  render  a 
verdict  of  guilty  of  murder;  and  thus  the  party  may  wholly  avoid 
a  conviction,  and  the  unlawful  killing  remain  tmpunished. 

This  consequence,  I  am  aware,  should  have  no  effect  to  abridge 
the  rights  of  the  defendant,  or  deprive  him  of  any  legal  ground 
of  defense.  But  there  being  no  decisive  authority  upon  the 
point,  and  the  question  being  one  which  is  now  presented  for 
the  first  time,  for  a  judicial  decision  by  this  court,  these  consid- 
erations may  be  entitled  to  their  proper  weight.  It  seems  to  ua 
that  this  objection  is  not  open  to  the  defendant  upon  this  indict- 
ment, and  that  wherever  the  grand  jury  deem  it  proper  to  find 
only  an  indictment  for  manslaughter,  and  the  party  is  put  upon 
his  trial  for  that  offense,  he  has  no  legal  right  to  demand  an  ac- 
quittal, upon  the  ground  that,  taking  the  whole  evidence,  the 
case  thereon  is  one  of  killing  with  malice  prepense.  How  far, 
in  such  a  case,  it  may  be  proper  for  the  court,  upon  its  own 
suggestion,  or  upon  the  motion  of  the  public  prosecutor,  to  dis- 
charge the  jury,  with  a  view  of  having  the  case  presented  in 
another  form,  it  is  unnecessary  now  to  decide.  The  exception 
taken  upon  this  point  is  therefore  overruled. 

4.  The  ruling  upon  the  fourth  point  is  to  be  taken  with  refer- 
ence to  the  case  stated  in  the  bill  of  exceptions.  The  evidence 
introduced  tended  to  show  that  a  mortal  wound  had  been  in- 
flicted upon  the  body  of  the  deceased,  from  the  effects  of  which 
the  party  would  have  died;  and  that  in  this  situation  surgical 
aid  was  administered,  under  the  hopes  that  it  might  be  success- 
ful.    Although  the  event  proved  such  surgical  operation  to  be 
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iiie£fectual,  in  giving  relief,  and  it  was  the  immediate  cause  of 
the  death  of  the  party,  yet  the  defendant  is  responsible  for  her 
dealli,  if  he  had  previously  given  her  a  mortal  blow,  in  the  at- 
tempt to  &ave  her  from  the  effects  of  which,  a  surgical  operation 
apparently  necessary  was  resorted  to. 
Exceptions  oveniiled. 


Declarations  Accom panting   the   Act  when  a   Part  of 
Gkst^:  See  Deming  v.  Carrivgton,  30  Am.  Dec.  591;  Kennard  v.  Burton^  43 
Id.  249. 

Indictment,  when  Treated  as  for  Manslaughter  and  not  Murder: 
See  Dias  v.  SUUe,  39  Am.  Dec.  448. 

TuE  PRINCIPAL  CASE  IS  CITED  in  Lund  V.  InJiabUanU  of  Tyitgsborough,  9 
Cusb.  46,  and  in  People  v.  Vtrnon,  35  Cal.  51,  as  an  authority  on  the  subject  of 
adii  itting  evidence  belonging  to  the  rea  gestoe,  but  somewnat  criticised  on  the 
same  point  in  Commonwecdth  v.  Hackett,  2  Allen,  140.  It  is  cited  in  liobiU' 
son  V.  Commonwealth.  101  Mass.  27,  on  the  proposition'  that  in  an  indict- 
ment for  manslaughter,  the  record  of  the  conviction  of  the  defendant  for 
the  assault,  was  competent  to  prove  such  conviction.  In  Commonwealth 
▼.  Burke f  14  G^Tiy,  101;  Commonwealth  v.  Bdkeman^  105  Mass.  61,  and  Com- 
monwealth  v.  Walker,  108  Id.  314,  it  is  cited  to  show  that  the  fact  that  the 
defendant  has  been  guilty  of  a  higher  offense  than  that  alleged  is  no  defense. 
The  last  point  in  the  syllabus  is  approyed  in  Commonwealth  v.  IlacheUf  % 
Allen,  141. 
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[3  CUSBIMO,  212.] 

Writ  op  Error  does  not  Lie  in  a  (Criminal  Case,  in  behalf  of  th« 
commonwealth,  to  reverse  a  judgment  by  which  the  defendant  has  been 
acqiitted. 

Commonwealth  can  not  File  'a  Bill  of  Exceptions  in  a  Criminal 
Case;  the  right  is  confined  to  tlie  defendant. 

Ikdictments  for  violation  of  iLc  license  laws  against  the  sale  of 
spirituous  liquors.  The  defendants  were  acquitted,  and  writs 
of  error  were  sued  out  in  behalf  of  the  commonwealth.  The  de- 
fendant^ moved  that  the  writs  be  dismissed. 

P.  S    iVhecht-kf  for  the  defendants. 

S»  I)    Parker,  for  the  commonwealth. 

By  Court,  Shaw,  C.  J.  These  cases  come  before  the  court  on 
writs  of  error  broiii^^ht  by  the  commonwealth,  to  reverse  a  judg- 
ment of  acquittal,  on  indicliucnts  against  tlie  defendants,  for 
violations  of  the  law  respf  cting  the  sale  of  spirituous  liquors. 

There  is  no  precedent,  we  believe,  in  this  commonwealth,  \\\ 
favor  of  a  writ  of  error  in  behalf  of  the   commonwealth,  in  a 
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criminal  prosecution,  to  reTerse  a  judgment,  by  which  a  parlgr 
criminally  prosecuted  has  been  acquitted.  These  proceedinga 
are  an  experiment,  which,  if  successful,  will  deeply  affect  the 
practice  in  criminal  prosecutions,  all  of  which,  with  the  few  ex* 
ceptions  of  capital  trials,  are  conducted  in  courts  subordinate 
to  the  supreme  judicial  court.  The  question,  therefore,  is  a 
very  important  one,  and  deserves  the  fullest  consideration. 

In  f aTor  of  sustaining  the  writ,  it  seems  to  be  necessary,  in  eveiy 
well-ordered  govemment,  that  the  decisions  and  adjudications 
in  matters  of  law,  of  all  courts  and  bodies  vested  with  judicial 
powers,  within  the  jurisdiction  of  any  one  state  or  government, 
should  be  brought,  in  some  form,  to  the  final  adjudication  of  a 
tribunal,  having  a  common  juiisdisdiction  over  the  whole  of 
such  state,  in  order  to  insure  uniformiiy  in  the  judicial  adminis- 
tration of  the  law.  This  is  the  more  obviously  true,  in  regard 
to  the  construction  and  judicial  application  of  general  statutes, 
made  by  the  legislature  for  the  government  of  the  whole  state. 
A  worse  uncertainty  of  the  law  can  hardly  be  conceived,  than 
that  where  the  legislative  acts  of  a  government  by  which  all 
persons  within  its  limits  ought  to  be  equally  bound  and  pro- 
tected, should  receive  a  different  final  construction,  in  different 
judicial  tribunals,  and  thus  have  a  different  operation  upon 
those  who  are  alike  subject  to  them.  Theoretically,  this  uni- 
formity is  supposed  to  be  secured  in  England  by  the  high  court 
of  parliament;  and  in  some  of  these  states,  by  a  court  of  errors, 
with  powers  prescribed  and  defined  by  law. 

In  support  of  this  view  of  the  subject,  and  of  the  authority  of 
this  court,  as  a  court  of  errors,  in  the  case  in  question,  the 
learned  counsel  for  the  government  relied  strongly  on  the  large 
powers  vested  in  this  court  by  the  provisions  of  the  revised 
statutes,  chapter  81,  which  are  but  the  revision  and  re-enact- 
ment of  preceding  statutes.  These  powers,  as  expressed  in 
sections  2,  8,  4,  5,  and  6,  are  certainly  very  laige  and  unlim- 
ited, and  give  the  court  superintending  jurisdiction  over  all 
judicial  proceedings,  civil  and  criminal,  at  law  and  in  equity, 
between  party  and  party,  and  between  the  commonwealth  and 
any  of  Ihe  subjects  thereof. 

These  considerations  would  be  very  strong,  and  would  afford 
great  weight  to  the  argument  in  favor  of  allowing  the  writs  of 
error,  if  they  were  wholly  tmqualified  and  stood  alone.  But 
there  are  some  qualifications,  though  briefiy  expressed,  tkunexed 
to  them ;  but,  what  is  more  important,  they  are  to  be  taken  in  con- 
nection with  various  other  legislative  provisions,  directing  when» 
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how,  and  in  what  oases,  appeals  may  be  taken  and  proeeonted, 
exceptions  filed,  writs  of  error,  habeas  corpus^  certiorari^  manias 
mu8y  and  the  like,  sued  out,  as  of  right,  or  granted  on  applica- 
tion; thus  in  effect  and  by  implication  limiting  the  geneialiij 
of  the  proTisions  conferring  these  powers. 

Thus,  looking  at  the  sections  in  question,  the  second  provides 
that  this  court  shall  have  cognizance  of  all  pleas,  etc.,  which 
hball  be  legally  brought  before  them  by  original  writs,  by 
appeal,  writ  of  error,  or  otherwise.  By  the  third  section,  thqf 
shall  have  cognizance  of  all  capital  crimes,  and  of  all  other 
crimes,  offenses,  and  misdemeanors  which  shall  be  legaUy  brought 
before  them.  By  the  fifth,  they  shall  have  power  to  issue  wiita 
of  error,  certiorari^  etc.,  and  b31  other  writs  and  processes  that 
shall  be  necessary  to  the  furtherance  of  justice,  and  the  regular 
execution  of  the  laws. 

We  are,  therefore,  to  look  to  other  provisions  of  the  laws, 
which  are  very  numerous,  defining  the  oases  wherein  appeals  ara 
given,  and  under  what  conditions  and  limitations,  where  one  or 
another  of  these  various  writs  and  processes  is  pointed  out  aa 
suitable  and  adapted  to  particular  subjects;  and  it  is  difficult  to 
perceive  why  the  argument  drawn  from  a  consideration  of  the 
general  superintending  powers  of  the  court  in  support  of  a  writ 
of  error  for  the  commonwealth,  would  not  apply  equally  in  favor 
of  appeals.  But  we  believe  it  has  never  been  supposed  that  an 
appeal  would  lie  for  any  party  in  a  ciiminal  case,  except  where 
it  had  been  expressly  given  by  statute;  nor  was  it  ever  claimed, 
when  appeals  were  largely  and  liberally  allowed  in  criminal 
cases,  that  the  commonwealth  could  appeal  from  a  judgment  of 
acquittal. 

Indeed,  this  last  consideration,  inasmuch  as  a  writ  of  error  ia 
but  a  qualified  mode  of  appeal,  affords  a  strong  argument  from 
analogy  against  the  right  of  the  commonwealth  to  a  writ  of 
error.  Thus,  in  the  first  statute  on  the  subject  under  the  con* 
stitution,  statute  1782,  chapter  14,  establishing  the  court  of 
general  sessions  of  the  peace,  it  was  provided  ihat  any  person 
*^  against  whom  a  sentence  shall  be  given,''  may  appeal,  etc. 

So,  under  the  revised  statutes,  where  the  criminal  jurisdictioa 
is  vested  in  the  court  of  common  pleas  and  municipal  court, 
the  language  is  the  same.  Revised  statutes,  chapter  82,  aeo^ 
tion  28:  "Any  person  convicted  in  the  court  of  common  pleas, 
upon  indictment  for  a  libel,  etc.,  may  appeal  therefrom  to  the 
supreme  judicial  court;"  and  by  revised  statutes,  chapter  8S» 
section  10,  '*any  person  convicted  on  indictment  in  said  (miK 
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nicipal)  court,  for  libel,  etc.,  may  appeal/'  etc.  A  siinilar  pro- 
vision is  contained  in  the  revised  statutes,  chapter  188,  section  6: 
"  Every  person  convicted,  etc.,  may  appeal,"  etc.  These  pro- 
visions have  been  repealed,  but  they  show  that  whenever  appeals 
have  been  allowed  in  criminal  cases,  it  was  to  the  pariy  con- 
victed only,  and  not  to  the  commonwealth. 

Another  important  question  connected  with  the  subject  is, 
whether  in  any  case,  in  a  criminal  prosecution,  the  common- 
wealth can  have  a  bill  of  exceptions.  Without  this,  there  would 
be  no  mode,  in  which,  even  by  the  aid  of  a  writ  of  error,  the 
material  questions  of  law,  raised  and  decided  on  the  trial  of  a 
criminal  prosecution,  could  be  brought  before  this  court,  be- 
cause they  would  not  appear  upon  the  record.  We  believe  it  is 
understood,  that  in  England,  though  there  may  have  been  a  few 
doubtful  cases,  to  the  contrary,  a  bill  of  exceptions  can  not  be 
taken  in  a  criminal  case,  even  by  the  party  accused  and  brought 
to  trial;  but  we  are  not  aware,  that  the  right  has  ever  been 
claimed  by  the  crown,  to  file  a  bill  of  exceptions,  with  a  view  to 
bringing  a  writ  of  error,  in  case  of  a  judgment  of  acquittal.  We 
believe  that  a  bill  of  exceptions,  in  favor  of  the  accused  in  this 
commonwealth,  is  of  comparatively  recent  origin,  and  given  by 
statute;  and  it  may  be  useful  briefly  to  state  that  origin. 

Formerly,  all  trials,  even  trials  at  bar,  required  a  quorum  of 
the  judges,  and  this  was  first  altered  by  the  statute  of  1803,  chap- 
ter 94,  authorizing  trials  in  the  supreme  judicial  court,  before 
two  judges,  and  in  certain  cases  before  one.  The  fifth  section  of 
that  statute  gave  a  bill  of  exceptions  to  any  party  aggrieved  by 
any  opinion,  direction,  etc.,  in  any  action  or  process  of  a  civil 
nature.  But  it  further  provided,  Ihat  all  indictments  and  crimi- 
nal proceedings  should  be  continued  and  not  tried,  unless  two 
justices  at  least  were  present.  This  statute  remained  in  force  but 
a  short  time,  and  was  succeeded  by  the  statute  of  1804,  chapter 
105,  by  which  the  nisi  priiLS  system  was  finally  and  fully  estab- 
lished. This  latter  statute  directed  all  jury  trials  in  the  supreme 
judicial  court  to  be  had  before  one  judge,  and  allowed  excep- 
tions to  any  party  aggrieved  by  any  decision,  etc.,  in  any  action 
or  process  of  a  civil  or  criminal  nature.  This,  we  believe,  is  the 
origin  of  bills  of  exceptions  in  criminal  oases  in  this  common- 
weath.. 

By  the  statute  of  1820,  chapter  79,  a  court  of  common  pleas  for 
the  whole  state  was  established,  which  was  invested  with  general 
jurisdiction,  as  well  in  criminal  as  in  civil  cases;  and  they  were 
authorized  to  hold  jury  trials  by  one  judge.    By  this  act,  a  ri{ 
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to  allege  exceptionSy  to  be  allowed  and  aigned  by  the  judge,  mm 
extended  to  either  party  aggrieved,  withont  limiting  it,  in  ex- 
press  terms,  to  a  ciril  or  criminal  proceeding;  with  a  proviso, 
however,  that  it  was  not  to  deprive  any  party  of  his  right  to  a 
writ  of  error. 

In  these  legislative  provisions  the  right  to  except  is  given  to 
any  party  aggrieved;  whether  this  would  include  the  common- 
wealth, not  being  named,  or  not,  it  is  not  perhaps  now  neces- 
sary to  decide;  because  we  believe  that,  either  on  account  of  the 
analogy  to  appeals,  or  because  not  in  terms  given  to  the  com- 
monwealth, or  for  some  other  reason,  it  never  was  claimed, 
whilst  these  provisions  were  in  force,  that  the  commonwealth 
could  allege  exceptions  in  criminal  cases.  But,  by  the  statute 
of  1832,  chapter  130,  section  6,  enlarging  and  more  exactly  de- 
fining the  criminal  jurisdiction  of  the  court  of  common  pleas, 
in  criminal  cases,  the  right  to  allege  exceptions  is  restricted  to 
*'any  person  after  conviction  thinking  himseU  aggrieved,"  and 
by  the  revised  statutes,  chapter  138,  section  11,  the  right  is  al- 
lowed to  any  person  who  shall  be  convicted  of  an  offense,  etc., 
*' being  aggrieved  by  any  opinion,  direction,  or  judgment  iu 
matter  of  law.'' 

It  is  therefore  very  clear  that  as  the  law  now  stands  no  bill  of 
exceptions  can  be  claimed  by  the  public  prosecutor  for  tho  com- 
monwealth, on  the  trial  of  a  criminal  case.  Indeed,  if  it  were 
otherwise,  it  would  change  the  existing  practice,  and  oblige 
the  public  prosecutor  to  note  his  objections  to  all  interlocutory 
directions  and  decisions  of  the  judge,  during  the  progress  of  a 
trial,  and  would  require  the  judge  to  take  notice  of  them,  with 
a  view  to  a  bill  of  exceptions;  because  it  can  not  be  known 
until  after  verdict  that  it  may  not  be  necessary  to  prepare  and 
allow  a  bill  of  exceptions. 

The  right  of  the  commonwealth  to  sustain  a  writ  of  error,  in 
a  criminal  case,  does  not  indeed  depend  on  their  right  to  allege 
exceptions;  but  the  want  of  the  latter  may  afford  some  ground 
of  argument,  because  the  right  to  a  writ  of  error  would  be  of 
little  avail  in  bringing  questions  of  law  before  the  court  for 
revision,  without  the  power  of  stating  them  fully  in  a  bill 
of  exceptions,  so  as  to  come  up  with  the  record.  This  con- 
sideration has  a  tendency  to  show  that  the  intention  of  the 
legislature,  in  limiting  the  right  to  file  exceptions  to  the  partjy 
accused,  was  also  to  limit  in  like  manner  the  right  to  bring  a 
writ  of  error. 

As  far  as  English  authorities  go,  they  are  cited  in  the  case 
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hereafter  mentioned.  A  very  recent  case,  Regina  y.  Cfhadtoick, 
11  Ad.  &  El.,  N.  S.,  205,  was  brought  before  the  queen's 
bench,  by  a  writ  of  error,  at  the  suit  of  the  crown,  to  reverse  a 
judgment  in  favor  of  the  defendant,  on  an  indictment  for 
bigamy.  This  was  the  celebrated  case  in  which  it  was  decided 
that  a  mai^riage  with  a  deceased  wife's  sister  was  unlawful  and 
Toid.  No  question  was  raised  as  to  whether  the  crown  could 
have  a  writ  of  error,  and  nothing  was  said  on  the  subject  at  the 
bar  or  by  the  court.  It  may,  however,  be  remarked  that  in 
this  case  the  whole  question  was  upon  the  record  by  a  special 
verdict;  so  that  if  the  judgment  below  had  been  reversed,  the 
court  above  might  have  rendered  a  judgment  against  the  de- 
fendant on  the  original  indictment.  This  distinction  has  been 
sometimes  considered  as  of  importance,  as  to  the  judgment  to 
be  entered  or  reversed:  Denn  ex  dem.  MeUor  v.  Moore ^  1  Bos.  & 
Pul.  80;  Philips  v.  Bury,  1  Ld.  Baym.  10.  But  as  the  judg- 
ment in  Regina  v.  Clvadwick  was  not  reversed,  and  the  groimds 
on  which  the  writ  of  error  was  maintained  are  not  stated,  the 
case  is  not  of  very  strong  authority. 

In  the  state  of  Maryland,  it  has  been  decided,  that  a  writ  of 
error  will  lie  for  the  state  in  a  criminal  prosecution :  The  State  v. 
Buchanan,  5  Har.  &  J.  317  [9  Am.  Dec.  534].  But  the  case  ap- 
pears to  have  been  decided  mainly  upon  the  authority  of  several 
previous  cases  in  that  state,  which  have  not  been  reported,  and 
the  grounds  of  which  do  not  appear. 

In  the  case  of  The  United  States  v.  Simma,  1  Cranch,  251,  a 
writ  of  error  for  the  United  States  was  sustained,  on  a  judgment 
for  the  defendant  on  an  indictment.  But  in  the  subsequent 
case  of  The  United  States  v.  More,  3  Id.  174,  it  was  stated  by 
Marshall,  C.  J.,  that  no  question  was  made  in  the  first  case  as 
to  the  jurisdiction  of  the  court;  that  the  decision  x)assed  sub 
sUentio,  and  was  not  a  binding  authority;  and  they  decided  that 
a  writ  of  error  would  not  lie  on  behalf  of  the  United  States  in  a 
criminal  case. 

In  New  York,  there  were  several  cases  in  which  writs  of  error 
had  been  brought  in  behalf  of  the  people,  in  criminal  cases, 
and  in  some  of  them  judgments  were  reversed.  But  in  a  very 
recent  case,  The  People  v.  Coming,  2  Comst.  1  [49  Am.  Dec. 
864],  the  subject  was  fully  considered  and  the  authorities  elab- 
orately reviewed  in  the  court  of  appeals,  and  that  court  came  to 
the  decision,  that  a  writ  of  error  would  not  lie  in  behalf  of  the 
people,  after  a  judgment  for  the  defendant. 

It  is  not  necessary  now  to  state  the  grounds  of  that  dedmon 
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mora  at  lazge;  it  is  sofficient  to  refer  to  it  as  a  full  reri^on  of 
all  the  authorities  on  the  subject,  both  English  and  American. 
This  court  are  of  opinion  that  the  weight  of  authority  is  ad* 
Terse  to  the  right  of  the  commonwealth  to  maintain  a  writ  of 
error  in  a  criminal  case,  and  that  in  CTeiy  view  which  we  haTe 
been  able  to  take  of  the  subject  these  writs  of  error  must  be 
dismissed. 


ArpiAis  BT  THB  State  nr  Cbdizhal  Casis:  See  the  rabject 
la  Stale  ▼.  Sokmomt  27  Am.  Dee.  409»  and  note.    See  also  iVqpfey.  Oomimg,, 
49  Id.  804,  and  caeee  cited  in  the  note  thereto. 


Powell  v.  Devenby. 

[3  Oonmio,  800.] 

TwaaoK  has  No  Bioht  to  Permit  his  Truck  to  Staitd  ik  a  Pubuo 
Strkbt,  for  the  parpoee  of  remaining  there  daring  the  nights 

Mastxr  is  Liabls  vor  the  Act  of  his  Sbrtast  in  leaving  a  track  ia 
a  pablic  street,  althoagh  the  act  be  done  in  yiolation  of  the  master'a 
orders. 

Whxbs  Servant,  in  Violation  ov  his  Master's  Orders,  left  a  track 
standing  in  a  pablic  street,  with  the  intention  of  leaving  it  there  daring- 
the  night,  and  such  track  was  driven  against  by  another  in  the  exercise  ol 
ordinary  care,  prudence,  and  discretion,  and  the  plaintiff,  who  was  pass- 
ing on  the  sidewalk,  was  injured  by  the  collision,  the  act  of  the  servant 
was  the  sole  cause  of  the  injury,  and  the  master  is  liable. 

Trespass  on  the  case.  The  action  was  brought  to  recover 
damages  for  injuries  sustained  under  the  following  circum* 
stances:  The  defendant  was  the  owner  of  trucks  and  horses  in 
Boston,  and  had  leased  a  lot  near  his  stables  on  which  to  leave 
his  trucks  standing  during  the  night.  The  defendant's  servants 
were  given  orders  to  deposit  the  trucks  in  that  place;  but  on  the 
day  of  the  injury  a  truck,  with  its  shafts  shored  up  oi  supported 
by  a  plank,  was  left  permanently  standing  by  one  of  the  servants, 
in  disregard  of  his  master's  orders,  near  the  sidewalk,  in  a  public 
street  twenty-six  feet  wide  between  the  curb-stones.  A  few 
minutes  before  the  truck  was  so  placed,  the  driver  of  a  truck  be- 
longing to  another,  drove  into  the  same  street  and  left  his  .truck 
temporarily  standing  on  the  opposite  side,  about  six  feet  from 
the  curl>8tone.  There  was  sufficient  room  for  another  truck  ta 
pass  between  the  trucks  thus  placed.  The  driver  of  a  third 
truck,  belonging  to  one  Moore,  attempted  to  drive  between  the 
two  other  trucks,  but  in  doing  so,  drove  against  defendant's 
truck,  causing  its  shafts  to  be  thrown  from  their  supporting^ 
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plank,  and  whirled  around  on  the  sidewalk,  striking  the  plaint- 
iff, who  was  then  returning  from  a  shop  to  which  she  had  been 
sent  bj  her  mother,  and  breaking  her  leg.  The  accident  oc- 
curred in  the  early  part  of  the  evening,  during  twilight.  The 
jury  were  instiiicted  that  the  proper  use  of  streets  was  not  as  a 
place  of  deposit  of  vehicles,  but  for  the  purpose  of  passing  and 
repassing,  and  other  incidental  purposes,  and  that  the  defendant 
had  no  right  to  leave  his  truck  standing  in  the  street,  with  the 
intention  of  permitting  it  to  remain  there  during  the  night;  thai 
it  was  part  of  the  duty  of  defendant's  servant  to  place  the  truck 
in  a  proper  place  on  the  completion  of  his  day's  work,  and  it 
was  in  the  ordinary  coui*se  of  his  master's  business  that  tiie  ser- 
vant left  the  truck  in  the  street,  and  the  defendant  would  be 
liable  for  the  act  of  his  servant,  though  the  servant  failed  to  do 
his  duty  in  not  obeying  his  master's  instructions  to  place  the 
truck  in  the  yard  provided  for  it;  that  the  juiy  should  determine 
whether  the  plaintiff  was  in  the  street  for  the  purpose  of  uging 
it  as  such,  and  if  so,  she  was  injured  by  Moore's  servant,  who 
was  exercising  ordinary  prudence,  care,  and  discretion,  as  he  was 
bound  to  use,  in  attempting  to  drive  between  the  trucks,  as  he 
had  a  right  to  do,  then,  since  defendant's  truck  was  tmlawfully 
in  the  street,  it  would  be  regarded  as  the  natural  and  proximata 
cause  of  the  injury,  and  the  burden  was  on  the  plaintiff  of  show- 
ing the  exercise  of  proper  prudence,  care,  and  discretion  on  the^ 
part  of  Moore's  servant.  Verdict  for  plaintiff,  and  defendant 
excepted. 

J,  G.  Park,  for  the  defendant. 

O,  D.  WUmoi,  for  the  plaintiff. 

By  Coui't,  Fletcheb,  J.  This  case  comes  before  the  court  upon 
exceptions  taken  to  the  instructions  to  the  jury  by  the  judge  in 
the  court  below.  To  the  instruction  that  the  defendant  had  no 
right  to  have  his  truck  standing  in  the  street,  for  the  purpose  of 
remaining  there  during  the  night,  there  siurely  can  be  no  valid 
exception.  The  reasoning  contained  in  the  instruction  on  this 
point  is  clear  and  coiichisive.  Besides,  if  the  defendant  might 
have  rightfully  kept  his  truck  in  the  street,  the  manner  in  which 
it  was  kept  there,  with  the  shafts  raised  up,  so  as  to  be  liable  to 
swing  round  and  sweep  the  sidewalk,  was  manifestly  so  danger- 
ous and  improper  that  the  defendant  would  be  liable  for  any 
injury  which  might  be  occasioned  by  reason  of  leaving  the  truck 
in  that  position. 

The  instruction  that  the  defendant  was  liable  for  the  act  of 
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Ilia  servant,  in  leaving  the  truck  in  the  street,  though  directed 
to  place  it  upon  the  lot  provided  for  the  purpose,  was  clearly 
correct.  The  servant  was  rightfully  in  possession  of  the  truck, 
and  being  thus  rightfully  in  possession,  and  about  his  master's 
business,  the  master  must  be  responsible  for  his  neglect  in 
improperly  leaving  the  truck  in  the  street. 

The  defendant  can  no  more  be  exempted  from  liability,  because 
his  servant  disobeyed  his  orders  in  not  placing  his  truck  on  the 
lot  provided  for  it,  than  a  master  can  be  exempted  from  liabil« 
ity  for  damage  done  by  his  servant  in  driving  carelessly  against 
a  carriage,  when  he  has  been  ordered  to  drive  carefully  and  to 
avoid  coming  in  contact  with  any  carriage.  The  servant  being 
about  the  business  of  his  master,  the  master  must  be  responsible 
for  his  acts,  and  can  not  exempt  himself  by  any  order  he  may 
give  the  servant. 

The  instruction  as  to  the  third  point  was  certainly  sufficiently 
faiorable  to  the  defendant.  The  jury  have  found,  under  thia 
instruction,  that  there  was  no  culpable  negligence  on  the  part 
of  Moore's  servant;  so  that  it  is  foimd,  in  point  of  fact,  that  the 
negligence  of  the  defendant's  servant,  in  carelessly  and  improp- 
erly leaving  the  truck  in  the  street,  was  the  sole  and  whole  cause 
.  of  the  injury  which  the  plaintiff  has  suffered. 

^The  principles  of  law  applicable  to  this  case  are  so  simple 

•rand  familiar  that  a  more  particular  examination  or  illustration 

^of  them  is  quite  unnecessary.     The  whole  subject  is  most 

•thoroughly  examined  in  the  case  of  Lynch  v.  Nurdin,  1  Ad.  & 

^. ,  N.  S. ,  29.   The  principles  of  law,  as  established  in  that  case, 

fully  sustain  the  instructions  to  the  jury,  given  by  the  court 

below,  and  clearly  warrant  a  judgment,  upon  the  verdict,  in 

favor  of  the  plaintiff  in  the  present  case. 

Exceptions  overruled,  and  judgment  on  the  verdict. 


A  Master  is  Liable  tob  thb  Neouoencb  ov  his  Servant:  Wrigki  ▼• 
WUeox,  32  Am.  Deo.  507,  and  note;  Ware  v.  Barataria  etc  Canal  (h.^  8S 
Id.  189,  and  note. 

Bight  ov  Pubuo  to  Use  ov  Streets:  See  the  sabject  folly  dinonitid  ia 
People  V.  Cutmingham,  43  Am.  Dec.  709,  and  note. 

The  last  point  in  the  syUaboB  of  the  principal  case  is  approved  in  Mc* 
Donald  v.  SneUing,  14  Allen,  297,  and  FerU  v.  Toledo  etc  ITy,  69  DL  364,  m 
the  question  of  proximate  ea  ose.  The  case  is  also  cited  in  Wekk  v.  Lander^ 
76  Id.  98,  on  the  question  as  to  what  conseqiienoe»  *  wrong-doer  is  liaUa. 
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Newhall  v.  Glaee. 

[3  CusBiKO,  876.] 
AOOBFTAKCB    OV    AN    ObDER    TO    PaY    A    SUM     OV     MONST     "OUt    of    th* 

amount  to  be  advanced  to  me,  when  the  houses  I  am  now  erecting  os 
your  land  are  so  far  completed  as  to  have  the  plastering  done,  according 
to  our  contract,''  is  conditional,  the  acceptor's  liability  depending  upon 
the  contingency  of  the  work  being  completed  to  a  certain  stage,  agre^ 
ably  to  the  contract;  nor  is  such  liability  made  absolute  by  a  canoelli^ 
Hon  of  the  contract  by  the  acceptor  and  the  assignees  of  the  drawer.  It 
■eeme,  that  if  the  acceptor  should  prohibit  the  drawer  from  proceeding 
with  the  contract,  or  should  collude  with  him  to  put  an  end  to  it,  the 
holder  of  the  order  would  have  a  special  action  for  damages  against  th» 
acceptor,  and  in  such  action  the  burden  of  proof  would  be  on  the  plaint- 
iff to  show  the  prevention  of  the  completion  of  the  contract  to  avoid  the 
order. 

Action  against  the  acceptor  of  two  orders  drawn  upon  him 
by  Henry  M.  Beed.  The  orders  appear  in  the  opinion.  The 
plaintiffs  also  declared  in  a  general  count  for  work  and  labor» 
money  paid,  etc.,  in  the  common  form.  At  the  trial,  the  judge 
ruled  in  favor  of  the  plaintiffs,  that  the  orders  and  acceptance 
were  conditional;  but  considering  the  question  doubtful,  al* 
lowed  them  to  show  that  on  the  fourteenth  day  of  February, 
1845,  Beed,  the  contractor  and  drawer  of  the  orders,  assigned 
all  his  right  in  the  contract  to  Bice  and  Jenkins,  who,  on  the 
same  day,  in  conjunction  with  the  defendant,  canceled  the  con- 
tract. It  was  contended  by  the  plaintiffs,  on  this  evidence,  that 
if  the  orders  were  conditional,  they  were  made  absolute  by  the 
cancellation  of  the  contract,  and  the  judge  so  held.  The  de- 
fendant then  offered  to  show,  for  the  purpose  of  explaining  and 
avoiding  the  cancellation,  that  at  the  time  when  the  contract 
was  canceled,  it  had  expired  by  its  own  limitation,  and  that 
Beed  had  entirely  failed  to  comply  with  the  terms  of  the  con- 
tract, and  was  wholly  unable  to  complete  the  work,  which  was 
suspended  in  February,  1845;  but  this  evidence  was  rejected. 
The  judge  ruled  that,  upon  the  evidence,  the  plaintiffs  could 
recover.  The  plaintiffs  had  a  verdict,  and  the  defendant  ex- 
cepted. 

E.  Blake,  for  the  defendant. 
Amo8  B.  Merrill,  for  the  plaintiffs. 

By  Court,  Shaw,  C.  J.  The  court  are  of  opinion,  that  this 
verdict,  under  the  instructions  given,  and  the  evidence  offered, 
as  appears  by  the  bill  of  exceptions,  can  not  be  sustained. 

The  plaintiffs  declare  in  a  general  count  for  work  and  labor, 
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money  paid,  etc.,  in  common  fonn,  and  also  upon  two  orders, 
copies  of  which  accompany  the;  bill  of  exceptions.  These  orders 
are  alike,  and  the  same  remarks  will  apply  to  both:  *'  Please 
pay,  etc.,  ont  of  the  amount  to  be  advanced  to  me,  when  the 
houses  I  am  now  erecting  on  your  land,  in  Erie  street,  are  so 
far  completed  as  to  have  the  plastering  done,  according  to  our 
contract,  dated,"  etc.  The  orders  refer  to  the  contract  subsist- 
ing between  the  parties,  and  necessarily  call  for  evidence,  be- 
yond that  of  the  orders  themselves,  to  ascertain  their  meaning 
and  legal  effect,  and  to  determine  when  and  from  what  fund 
the  sums  mentioned  in  them  are  to  be  paid.  They  look  to  the 
future,  to  a  certain  quantify  of  work  to  be  done,  and  materials 
supplied,  by  the  di^wer,  for  the  use  and  benefit  of  the  acceptor, 
according  to  contract.  All  future  events  are  coutingeut;  all 
unaccomplished  enterprises,  intended  labors  and  performances, 
fall  within  this  category.  The  acceptance  was  an  agreement  to 
the  request  expressed  in  the  order,  and  as  that  was  contingent, 
the  acceptance  was  an  undertaking  dependent  on  the  same  con- 
tingency. That  contingency  was,  when,  or  if,  the  work  I  have 
undertaken  to  do,  shall  have  been  completed  to  a  certain  stage, 
agreeably  to  our  contract.  If,  then,  the  work  was  nevei  done 
by  the  contractor,  the  drawer  of  the  order,  under  and  in  pur- 
suance of  this  contract,  the  event  never  occurred,  upon  which 
the  defendant  by  his  acceptance  bound  himself  to  pay.  It  fol- 
lows, as  a  necessary  consequence,  that  by  force  of  the  defend- 
ant's express  promise,  he  was  not  bound  to  pay  anything. 
Payment  was  only  to  be  made,  at  a  time  which  never  arrived; 
and  out  of  a  fund  of  the  drawer,  to  accrue  by  the  performance 
of  the  contract,  on  the  part  of  the  drawer,  which  never  being 
performed,  the  fund  of  course  never  existed. 

The  court  are  therefore  of  opinion,  that  the  direction  of  the 
court  was  incorrect,  in  ruling  that  this  acceptance  was  an  abso- 
lute and  unconditional  promise  for  the  payment  of  money. 

But  for  the  purpose  of  presenting  another  question,  the 
plaintiffs  offered  evidence  to  prove,  that,  on  the  fourteenth  of 
February,  1845,  Reed,  the  drawer  of  the  order,  and  the  con- 
tractor with  the  defendant,  made  an  assignment  to  Bice  and 
Jenkins  of  all  his  right  in  the  contract;  and  that  on  the  same 
day  the  contract  was  canceled  by  Hice  and  Jenkins  and  Clark; 
and  of  these  facts  there  is  no  dispute. 

Upon  these  facts,  the  court  ruled,  at  the  instance  of  the  plaint- 
iffs, that  if  the  order  was  conditional,  the  defendant  and  the 
drawer,  that  is,  as  the  evidence  was,  the  assignee  of  the  drawer. 
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faaying  canceled  the  contract,  the  defendant  had  thereby  ren^ 
dered  himself  absolutely  liable  from  the  time  of  snch  cancella- 
tion. 

This  direction  was  in  our  judgment  incorrect.  By  such  can* 
eellation,  the  condition  on  which  the  money  was  to  be  paid  did 
not  occur;  the  work  on  the  house  was  not  done  by  Beed,  con* 
formably  to  his  contract,  so  as  to  bring  the  defendant's  engage- 
ment within  the  terms  of  the  order  and  acceptance;  and  the 
defendant,  therefore,  did  not  income  liable  by  force  of  his 
acceptance. 

We  do  not  mean  to  say,  that  when  a  party  has  obtained  such 
an  order  and  acceptance,  nothing  short  of  an  absolute  perform- 
ance of  the  contract,  on  the  part  of  the  contractor  and  drawer, 
will  give  the  payee  any  remedy  against  the  acceptor.  The 
holder  of  such  an  order  is  a  holder  for  value,  and  has  an  inter- 
est in  the  contmct,  and  in  its  execution,  as  a  means  of  raising  the 
fund  to  which  h^  has  a  right  to  look  for  his  pay.  If,  therefore, 
after  the  acceptance  of  such  an  order,  the  acceptor,  without 
justifiable  cause,  should  prohibit  the  drawer  and  contractor 
from  proceeding  to  such  a  completion  of  the  contract,  as  will 
make  the  acceptance  payable,  or  if  he  should  collude  with  the 
drawer  of  the  order,  to  put  an  end  to  the  contract,  when,  but 
for  such  fraudulent  interference,  the  drawer  would  be  able  and 
ready  to  go  on  and  complete  it,  we  are  not  prepared  to  say  that 
the  holder  of  the  order  would  not  have  a  remedy  by  a  special 
action,  setting  out  such  wrongful  act  of  the  acceptor,  and  the 
loss  sustained  by  the  holder  by  means  thereof.  The  sum  thus 
to  be  recovered  would  not  be  the  debt  due  by  force  of  the  con- 
tract, that  is,  the  acceptance,  but  damages  for  the  wrongful  act 
of  the  acceptor,  in  preventing  the  completion  of  the  contract, 
by  means  of  which  the  holder  has  sustained  the  loss  of  ihe  debt. 
In  such  action,  the  burden  of  proof  would  be  on  the  plaintiffii 
to  show  that  the  prevention  of  the  completion  of  the  contract 
had  been  caused  by  the  defendant,  to  avoid  the  order;  and  any 
evidence,  on  the  part  of  the  acceptor,  to  show  that  the  drawer 
had  failed  or  been  unable  to  perform  his  contract,  by  reason  of 
death,  sickness,  insolvency,  or  other  inability,  would  be  compe- 
tent to  rebut  the  charge,  upon  which  such  action  must  be 
grounded. 

But,  even  if  the  plaintiffs,  under  a  count  in  indebiiaiua  a«- 
sumpsit,  could  be  permitted  to  prove  facts  tending  to  show  that 
the  performance  of  Heed's  contract,  and  the  earning  of  the 
money  from  which  the  acceptance  was  payable,  had  been  pre* 
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Tented  by  the  def endant,  of  nrhich  we  hare  great  doubt,  it  must 
be  done  not  merely  by  showing  a  cancellation  of  the  contract, 
before  its  completion;  but  also  that  it  was  done  without  excuse 
or  justification,  on  the  part  of  the  defendant,  and  that  the 
drawer  was  competent  and  willing,  and,  but  for  sach  interfere 
ence  of  the  defendant,  would  have  been  able,  to  complete  liis 
contract;  and  thus  to  place  in  the  defendant's  hands  the  fund 
from  which  the  acceptance  was  payable.  In  the  present  case, 
this  mast  have  been  done  by  proof  of  facts  aliunde;  and  the 
evidence  of  facts,  offered  by  the  defendant,  to  explain  and  avoid 
the  effect  of  these  acts  of  the  defendant  in  annulling  the  con- 
tract, to  wit,  that  Beed  had  wholly  failed  to  comply  with  the 
terms  of  his  contract,  etc.,  as  stated  in  the  bill  of  exoeptdona, 
would  have  been  competent  and  material,  and  the  rejection  of 
such  evidence  by  the  court  was  therefore  incorrect. 
Exceptions  sustained,  verdict  set  aside,  and  new  trial  granted. 

Fletghxb,  J.,  did  not  sit  in  this  case. 


The  FBiKapAL  case  is  citxd  with  approval  in  Bomers  v.  Thayer,  115  Maaa. 
164,  and  Orandy  v.  KiUredge,  8  Cash.  665,  on  aooeptances  of  similar  ordcra 
as  being  conditionaL 


TUBBB    V.   TUEEY. 

[3  OuiBZVO,  438.] 

To  JnsTiFT  THE  AnBEST  AND  IMPRISONMENT  of  a  person  Under  a  warranty 
the  officer  making  the  arrest  mnst  show  that  he  has  complied  with  th# 
command  of  the  warrant,  or  show  some  legal  reason  for  not  doing  so. 

Bulb  of  Law  in  Civil  Suits  requiring  an  officer  attempting  to  jus* 
tify  under  mesne  process,  which  is  retumahle,  to  show  that  he  has  dona 
all  that  it  was  his  duty  to  do,  is  equally  applicahle  to  criminal  process. 

Omission  In  a  Wabbant  or  Arrest  or  a  €k)MMAND  to  make  a  return  of 
the  same  and  of  his  doings,  does  not  excuse  the  officer  making  the  arrest 
from  making  a  return,  and  he  is  a  trespasser  if  he  does  not  show  that  ha 
returned  the  process. 

AonoN  on  the  case  for  assault  and  &lse  imprisonment.  The 
plaintiff  was  arrested  by  defendants  on  Sunday,  the  twenty-fifth 
day  of  October,  1846,  committed  to  jail,  and  detained  there 
until  Monday  morning.  The  defendants  attempted  to  justify 
under  a  warrant  issued  by  the  police  court;  but  it  appearing 
that  neither  of  the  defendants  had  made  a  return  upon  or  of 
the  warrant,  but  that  it  had  been  served  by  one  Tallant,  a  con- 
stable, the  presiding  judge  held  that  they  could  not  justify* 
The  defendants  then  showed  that  on  the  twenty-third  of  Octo* 
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ber,  1846,  a  complaint  was  made  to  the  police  court  against  the 
plaintiff,  by  the  defendant  Tukey,  for  selling  liquor  in  "violation 
of  the  law,  that  the  warrant  under  consideration  was  issued  and 
deliyered  to  Tukey,  but  according  to  the  practice  of  the  coiirt  it 
belonged  to  Tallant  for  service,  and  that  Tallant,  finding  the 
plaintiff  in  jail  on  Monday  morning,  carried  him  before  the 
police  court,  procured  the  warrant,  and  made  the  return  appear- 
ing thereon.  A  paper  signed  by  Tukey,  as  city  marshal  of  Bos- 
ton, and  delivered  by  him  to  the  keeper  of  the  jail,  at  the  time  of 
the  commitment  of  the  plaintiff,  requiring  the  keeper  to  receive 
into  custody,  for  safe  keeping,  the  body  of  Tubbs,  in  order 
that  he  might  be  had  before  the  justices  of  the  police  court, 
for  examination  on  a  warrant,  was  also  produced  by  the  defend- 
ants. The  judge  then  ruled  that  the  defendants  could  not  jus- 
tify by  reason  of  these  additional  facts.  Verdict  for  plaintiff, 
and  exceptions  by  the  defendants  to  the  above  rulings. 

J,  (7.  Park,  for  the  defendants. 

J.  P.  Eealy,  for  the  plaintiff. 

By  Court,  Metcalf,  J.  The  court  are  of  opinion  that  the  de« 
fendants  have  not  made  out  a  justification  of  the  arrest  and  im- 
prisonment of  the  plaintiff.  The  warrant  commanded  the  officer, 
to  whom  it  was  directed,  to  take  and  bring  before  the  police 
court  the  body  of  the  plaintiff,  to  answer  to  the  commonwealth, 
on  a  complaint  against  him,  made  on  oath  before  that  court,  for 
selling  liquor.  And  the  officer's  duty  was  (even  if  it  be  ad- 
mitted that  he  was  not  required  to  make  a  written  return),  at 
least  to  do  what  was  commanded  by  the  warrant;  namely,  to 
carry  the  plaintiff  before  the  police  court.  If  he  had  any  legal 
reason,  as  he  might  have  had,  for  not  doing  what  he  was  com- 
manded to  do,  it  was  necessary  to  his  justification  that  he  should 
show  such  reason  in  evidence.  If  he  had  a  legal  right  to  keep 
the  plaintiff  in  jail,  during  Sunday  and  Sunday  night,  yet  he 
could  be  justified  only  by  the  necessity  of  the  case,  and  so 
long  only  as  that  necessity  existed.  He  was,  therefore,  bound 
to  take  the  plaintiff,  on  Monday  morning,  before  the  police 
court,  or  show  some  legal  reason  for  not  so  doing.  He  omitted 
to  do  this,  and  has  shown  no  legal  reason  for  such  omission. 
He  arrested  and  imprisoned  the  plaintiff,  and  there  his  doings 
ended. 

It  is  an  established  rule  of  law,  in  civil  suits,  that  when  an 
officer  justifies  under  mesne  process,  which  is  returnable,  he 
must  show  that  he  has  done  all  that  it  was  his  duty  to  do;  and 
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that  he  is  a  trespasser,  if  he  do  not  show  that  he  returned  the 
process:  Dalt.  Sheriff,  c.  38;  MiddleUm  y.  Price,  1  Wils.  17; 
6  Dane's  Abr.  666,  616;  Shorland  t.  GoveU,  5  Bam.  &  Cress.  488, 
489.  And  though  the  plaintiff's  counsel  cited  no  decision,  and 
though  we  have  found  none,  in  which  this  doctrine  has  been 
applied  to  the  case  of  a  warrant  in  a  criminal  process,  yet  we 
are  of  opinion  that  the  doctrine  is  applicable  to  such  a  case. 
The  principle  is  essential  to  the  safety  of  the  citizen,  and  to 
prevent  the  processes  of  the  law  and  the  action  of  its  officers 
from  being  employed  for  purposes  of  oppression. 

It  was  suggested  by  the  counsel  for  the  defendants,  that  as 
the  warrant,  on  which  the  plaintiff  was  arrested,  contained  no 
command  to  the  officer  to  make  a  return  thereof,  the  warrant 
was  not  a  returnable  process;  and  therefore  that  the  rule,  which 
prevails  in  civil  process  which  is  returnable,  should  not  be  ap- 
plied in  the  present  case.  And  we  find,  on  inspecting  the  war- 
rant, that  it  did  not  direct  the  officer  to  make  a  return.  We 
also  find  the  like  omission  in  the  forms  of  warrants  set  forth  in 
Davis'  Justice,  and  in  several  of  the  English  books  of  forms. 
But  Mr.  Dane,  speaking  of  the  form  of  a  warrant,  says,  that 
after  the  command  to  take  and  safely  keep  the  person  named 
therein,  the  officer  is  "  charged  to  make  return  of  his  warrant 
and  doings:"  7  Dane's  Abr.  250.  And  such,  in  our  opinion, 
ought  to  be  the  command  of  the  warrant.  The  omission  of  this 
command,  however,  does  not  excuse  the  officer  for  not  making 
a  return. 

It  is  said  in  Burn's,  Dickinson's,  and  Williams'  Justice,  when 
treating  of  the  subject  of  arrest,  that  a  constable  is  not  obliged 
to  return  the  warrant,  but  only  to  make  return  of  what  he  haa 
done  on  it.  The  same  is  found  in  other  English  books;  and  the 
case  of  Begina  v.,  Wyait,  2  Ld.  Raym.  1196,  is  uniformly  cited  in 
support  of  the  position.  In  that  case  the  defendant  was  in- 
dicted for  refusing  to  return  a  warrant  of  distress,  issued  by  two 
justices,  against  one  Nash,  upon  his  conviction,  before  them,  of 
the  offense  of  aiding  and  assisting  in  the  killing  of  deer  in  a 
park.  The  indictment  alleged  that  the  warrant  was  delivered 
to  the  defendant,  a  constable,  commanding  him  to  levy  a  certain 
sum  of  the  goods  and  chattels  of  Nash,  for  the  aforesaid  offense, 
and  to  make  return  of  the  warrant  to  said  justices,  or  one  of 
them;  that  the  defendant  levied  the  money  of  the  goods  of  Nash, 
but  illicitly,  obstinately,  and  contemptuously  refused  to  make 
return  of  the  warrant.  The  defendant  was  found  guilty  by  the 
jury,  and  three  arguments  were  had,  on  the  record,  before  the 
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court  of  king's  bench.  Holt,  C.  J.,  held  the  indiotment  to  be 
bad;  but  the  other  judges  gave  judgment  against  the  defendant. 
At  the  close  of  the  case,  it  is  said  that  at  the  former  aigumenta 
^' the  chief  justice  and  Powell,  J.,  held,  that  the  constable  was 
not  obliged  to  return  the  warrant  itself  to  the  justice,  but  might 
keep  that  for  his  own  justification,  in  case  he  should  be  ques- 
tioned for  what  he  had  done;  but  only  to  give  him  an  account 
[of]  what  he  had  done  upon  it." 

It  is  yeiy  clear,  upon  examining  that  case,  that  it  is  no  au« 
thoritj  for  the  position  that  a  constable  is  not  obliged  to  return 
a  warrant  issued  for  the  arrest  of  a  person  on  a  criminal  charge, 
and  his  doings  on  the  warrant.  Admitting  that  Holt,  C.  J., 
and  Powell,  J. ,  were  right  in  their  first  impressions  (which,  how« 
ever,  the  final  judgment  seems  to  negative),  yet  the  process  in 
that  case  was  a  warrant  of  distress,  in  the  nature  of  an  execu- 
tion in  a  civil  suit.  It  was  final  process,  and  not  returnable 
mesne  process.  And  it  is  well  settled,  that  when  an  ofilcer  is 
sued  as  a  trespasser,  for  levying  a  fieri  facias,  he  need  not 
show  a  return  thereof,  in  order  to  justify  the  levy:  Hoe's  Case,  5 
Go.  90;  Rowlands,  Veale,  Cowp.  20;  Cheasley\.  Barnes,  10 East, 
73;  2  Greenl.  Ev.,  sec.  597. 

Exceptions  overruled. 

LuBiLiTT  OF  Offices  Exboutino  Warbant:  See  Bisaell  v.  OM,  19  Am. 
Dec.  480,  and  note. 

Thjs  frikgifal  case  is  cited  in  Broek  ▼.  Stinuon,  108  Mass.  521,  and  Paine 
V.  Farr,  116  Id.  75,  on  the  point  that  an  officer  attempting  to  juBtify  must 
show  that  he  has  done  all  that  the  law  requires  that  he  should  do. 
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[8  CUtBXXO,  M5.] 

Monet  Paid  ok  a  Note  Given  for  a  Much  Larger  Suu,  and  not  indorsed 
thereon,  can  not  be  recovered  back,  where  the  promiaor  was  sued  on  th« 
note,  and  filed  a  specification  of  defense  stating  the  payment  of  such  sum, 
bnt  sabseqnently  withdrew  his  appearance,  suffered  a  default,  and  the 
plaintiff  took  judgment  for  the  whole  amount  of  the  note  without  deduct* 
ing  the  payment. 

AssuMPsrr.    Exceptions  to  the  rulings  and  instructions  of  the 
court  below.    The  facts  appear  in  the  opinion. 

T.  Bohinson,  for  the  plaintiff. 
n,  L,  Dawes,  for  the  defendant. 
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By  Court,  Shaw,  C.  J.  This  action  is  brought  against  the 
defendant,  as  administrator,  to  recoTer  two  distinct  demands, 
one  of  one  hundred  dollars,  for  services  alleged  to  have  been 
done  by  the  plaintiff  for  the  intestate  in  his  life-time,  and  the 
other  of  thirty  dollars,  for  so  much  money  previously  received 
by  the  intestate  of  the  plaintiff.  The  former  claim  vras  left  to 
the  juiy  upon  conflicting  evidence,  and  under  instructions  which 
were  not  excepted  to  by  the  plaintiff.  The  jury  found  a  general 
verdict  for  the  defendant. 

The  other  claim  was  as  follows:  The  intestate  in  his  life-time 
had  a  note  against  the  present  plaintiff,  for  an  amount  much 
exceeding  thirty  dollars,  towards  which  this  plaintiff  "paid  him 
thirty  dollars.  Subsequently,  the  intestate  brought  an  action  on 
the  note,  not  having  indorsed  the  payment  thereon.  The  pres- 
ent plaintiff,  then  defendant,  drew  up  and  exhibited  a  specifica- 
tion of  defense,  stating  amongst  other  grounds  a  payment  of 
thirty  dollars.  At  the  second  term,  he  withdrew  his  appearance, 
suffered  a  default,  and  the  plaintiff  took  judgment  for  the 
whole  amount  of  the  note,  without  deducting  the  payment. 
The  case  shows  that  the  present  pl&intiff,  when  sued  on  his  note, 
knew  that  he  had  made  a  payment  thereon;  that  he  had  his  evi- 
dence of  that  fact;  and  that  he  had  opportunity  to  offer  it  and 
obtain  the  proper  reduction  of  damages;  but  that  he  knowingly 
and  voluntarily  declined,  failed,  or  forbore  to  do  so.  Can  he 
now  recover  it  back  as  money  had  and  received  by  the  intestate 
to  his  use  or  otherwise  ? 

It  is  maintained,  on  the  part  bf  the  defendant,  that  he  had  an 
option,  either  to  give  the  payment  in  evidence  in  that  action,  or 
purposely  lie  by,  and  if  the  plaintiff  did  not  himself  make  the 
deduction,  then  to  briug  an  action  and  recover  back  the  money 
so  paid;  and  he  relies  for  this  upon  the  case  of  Eowe  v.  Smith, 
16  Mass.  306.  That  case  affords  some  countenance  to  the  argu- 
ment for  the  plaintiff,  and  is  probably  the  strongest  authority 
to  be  found  in  support  of  such  an  action.  But,  carefully  con- 
sidered, we  think  that  both  the  case  cited  and  the  earlier  case 
of  Fowler  v.  Shearer,  7  Id.  14,  are  distinguishable.  They  go  ou 
the  assumption  that  the  holder  of  the  note  has  undertaken  to 
indorse  the  payment,  which,  thus  operating  pro  tanto  as  an  ex- 
tinguishment, must  everywhere  accompany  the  proof  of  the 
debt  and  reduce  it;  so  that  when  sued  the  debtor  has  no  occa- 
sion to  make  any  formal  defense,  or  to  be  at  expense  therefor. 
If,  under  such  circumstances,  the  creditor  fails  to  perform  his 
undertaking  to  indorse  the  payment  or  otherwise  credit  it,  mere 
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motUy  it  is  a  breach  of  good  faith,  and  a  violation  of  trust,  con- 
traiy  to  equity  and  good  conscience.  This  is  strongly  illustrated 
by  the  case  of  Fowler  v.  Shearer,  aboye  cited,  which  was  an  action 
against  an  attorney;  who,  having  a  note  for  collection,  received 
of  the  debtor  a  payment,  which  he  failed  to  indorse;  but  after- 
wards, in  behalf  of  his  client,  took  judgment  for  the  whole 
amount.  This  was  a  plain  violation  of  his  duty.  But  where 
there  is  no  such  undertaking  to  indorse,  when  the  debtor  relies 
on  his  own  proof,  and  has  full  opportunity  to  offer  it,  no  such 
reason  applies.  Whatever  sanction  the  case  of  Bowe  v.  Smith, 
in  the  generality  of  some  of  its  expressions,  may  afford  to  the 
plaintiff's  argument,  it  is  more  than  controlled  and  counter- 
vailed by  the  case  of  Loringi  v.  Mansfield,  17  Mass.  394,  decided 
very  shortly  after  by  the  same  judges.  The  two  cases  must  be 
construed  together,  to  ascertain  the  principle  adjudged.  The 
distinction  is  obvious  between  a  payment  and  a  set-off.  The 
latter  may  be  used  by  a  defendant,  either  by  way  of  defense,  or 
as  the  ground  of  a  cross-action,  at  his  option.  But  the  former 
is  an  extinction  in  whole  or  pro  tanto,  according  to  the  amount, 
and  must  be  used  accordingly  to  reduce  the  judgment  on  the 
cause  of  action  to  which  it  applies,  and  after  judgment  it  is  too 
late  for  the  debtor  to  avail  himself  of  it:  MarrioU  v.  Hampton, 
7  T.  B.  269;  Homer  v.  Fish,  1  Pick.  435  [11  Am.  Dec.  218]. 

And  upon  principle,  it  appears  to  us  that  the  result  must  be 
the  same.  Assumpsit  must  be  founded  upon  some  promise  ex- 
press or  implied.  When  a  creditor  receives  a  payment  towards 
his  debt,  making  no  express  promise  respecting  it,  the  law  im- 
plies no  promise  to  repay  it.  He  receives  it  to  his  own  use,  not 
to  the  use  of  the  payor.  It  extinguishes  the  debt  pro  tardo,  and 
is  a  finished  and  executed  act,  from  which  no  executoiy  duty  or 
obligation  arises. 

Again,  by  the  theory  of  the  law,  a  default  is  an  admission  of 
record  of  the  existence  and  amount  of  the  debt  claimed.  By 
such  a  judgment,  the  debtor  is  estopped,  and  must  therefore  see 
to  it,  that  judgment  is  not  recovered  for  more  than  what  is  due, 
because  he  would  be  bound  by  that  estoppel.  And  even  if  he 
can  not  command  his  evidence,  in  order  to  prove  his  payment 
seasonably,  so  as  to  give  it  in  reduction  of  the  judgment,  and 
afterwards  is  able  to  produce  such  evidence,  he  can  not  main- 
tain an  original  action  to  recover  back  the  money  paid:  MarrioU 
V.  Hampton,  7  T.  B.  269;  and  he  is  without  remedy,  unless  he 
can  bring  himself  within  some  of  the  provisions  of  law,  relating 
to  reviews  and  writs  of  error,  by  which  the  judgment  itself  can 
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be  corrected.  And  this  principle  is  founded  on  high  considers* 
tions  of  public  policy,  which  requires  as  speedy  an  end  to  liti* 
gation  as  justice  will  permit,  and  prohibits  circuity  of  action  and 
the  multiplicity  of  suits,  in  order  to  determine  one  and  the  same 
right.  The  court  are  of  opinion,  that  the  directions  of  the  oonri 
of  common  pleas,  in  this  respect,  were  right. 
Exceptions  oyerruled. 

For  a  decision  similar  to  that  in  the  principal  case,  tee  Doom  ▼.  Murphi^ 
45  Am.  Deo.  749. 

TBs  dootbiki  or  the  fbutcipal  cask  is  appbovxd  in  NtUUbm  ▼.  Beath^ 
107  Man.  600;  and  MeMmirie  ▼.  Keenan,  109  Id.  180. 


YOSB  V.   MOBTON. 
[4  Oosmro,  ST.] 

UmaooBDXD  Died  is  Good  against  everybody  hot  creditonii  and  porbhasos 
without  notice. 

JUDOMBNT  IS  CoNCLUsivi  ONLY  AGAINST  Pabtiis  and  privifls. 

Pabtt  whosb  Right  is  Collateraixt  Affected  bt  Jubomxmt  Which  d 
Erroneous  and  void  for  any  cause,  but  which  he  can  not  bring  error  to 
reverse,  may,  withoat  reversing  it,  prove  it  so  erroneous  and  void,  in  any 
suit  in  which  its  validity  is  drawn  in  question. 

Ohavtee  in  Prior  Unrecorded  Deed  from  Debtor  is  not  Friyt  to 
Judgment  against  such  debtor  under  which  the  premises  are  levied  npon» 
where  the  suit  in  which  the  judgment  was  recovered  did  not  conoem  the 
land,  although  the  land  was  attached  in  the  suit. 

Ohanteb  in  Prior  Unrecorded  Deed  from  Debtor  mat  Imfeaoh  Judo« 
MBNT  against  such  debtor  under  which  the  land  was  levied  upon,  in  a  real 
action  brought  by  the  judgment  creditor,  by  evidence  showing  such  judg- 
ment erroneous  and  void,  where  he  is  not  a  party  or  privy  thereto. 

United  States  Circuit  Court  is  Court  of  Limitbd  Jurisdiction,  and 
has  no  jurisdiction  unless  one  or  more  of  the  real  parties  to  the  suit  is  a 
citizen  or  subject  of  another  state  or  country. 

United  States  Circuit  Court  hab  No  Jurisdiction  of  Suit  in  Kamb  Of 
Citizen  of  Another  State  who  has  no  interest  in  the  cause  of  action^ 
or,  having  such  interest,  has  given  no  authority  to  sue,  and  interest  ac- 
quired or  authority  or  consent  given  after  the  action  Is  oonmienoed,  wilt 
not  aid  it. 

Judgment  of  United  States  Circuit  Court  on  Note  not  Aotuallt 
Transferred  to  the  nominal  plointifif  before  suit,  where  the  original 
parties  to  the  note  are  citizens  of  the  state,  though  the  nominal  plaintifl 
is  a  citizen  of  another  state,  is  void  for  want  of  jurisdiction,  and  evidence 
ja  admissible  to  show  that  the  note  was  not  so  transferred,  in  an  actioo 
by  a  purctiaser  of  land  under  the  judgment  against  a  prior  grantee  nndei 
an  unrecorded  deed  who  was  no  party  or  privy  to  the  judgment. 
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Beal  action  to  recover  certain  land.  Most  of  the  material 
facts  are  stated  in  the  opinion.  The  judgment  under  which  the 
demandant  claimed  was  by  default,  and  founded  on  a  suit  by 
attachment  on  a  note  dated  November  16,  1846,  payable  to 
Whitney  and  Fenno,  or  bearer,  on  demand.  The  tenant,  to 
impeach  this  judgment,  introduced  evidence  showing  that  the 
note  was  made  by  the  judgment  debtor  on  December  6th,  only 
two  days  before  the  commencement  of  the  suit  in  the  United 
States  circuit  court  for  Massachusetts,  and  the  levy  of  the  at*- 
tachment  referred  to  in  the  opinion;  that  the  note  was  executed 
at  the  debtor's  house  in  Hatfield,  Massachusetts,  in  settlement 
of  a  prior  debt  due  from  the  debtor  to  Whitney  and  Fenno,  who 
were  merchants  in  Boston,  and  was  delivered  to  Fenno,  one  of 
the  payees,  who  took  it  with  him  to  Springfield.  It  appeared 
that  the  demandant,  who  was  the  nominal  plaintiff  in  the  suit 
on  the  note,  was  a  citizen  of  Albany,  New  York.  There  was  no 
proof  of  any  transfer  of  the  note  to  the  demandant,  and  the  ten- 
ant claimed  that  Whitney  and  Fenno  were  still  the  owners  of  it 
when  the  suit  was  brought  in  the  circuit  court.  The  judge  ad- 
mitted the  evidence  introduced  by  the  tenant,  and  instructed 
the  jury,  that  if  there  was  not  a  bona  fide  transfer  of  the  note  to 
the  demandant,  and  if  he  was  merely  the  nominal  plaintiff  in 
the  suit  on  said  note,  which  was  prosecuted  for  the  benefit  of 
Whitney  and  Fenno,  the  tenant  should  have  a  verdict.  Verdict 
for  the  tenant  and  motion  for  a  new  trial. 

R.  A.  Chapman^  for  the  demandant. 

C.  P.  Huntington^  for  the  tenant. 

By  Court,  Shaw,  C.  J.  This  is  a  real  action  to  recover  an 
undivided  moiety  of  an  estate  in  Hatfield.  The  tenant  claims 
title  to  the  premises  under  a  deed  of  quitclaim  and  partition  ex- 
ecuted by  Moses  Morton,  2d,  several  years  prior  to  the  attach- 
ment hereafter  mentioned,  to  wit,  in  October,  1839,  but  not 
recorded  until  two  days  after  the  attachment  made,  namely  on 
the  ninth  of  December,  1846. 

The  demandant  claims  titie  under  an  attachment  followed  by 
a  valid  judgment  in  the  circuit  court  of  the  United  States,  an 
execution  on  that  judgment,  and  a  levy  of  the  execution  on  the 
premises,  as  the  property  of  Moses  Morton,  2d,  the  judgment 
debtor.  If  this  titie  is  well  established,  it  must  prevail,  although 
the  tenant  had  a  valid  deed  of  prior  date  which  was  good  against 
everybody  but  creditors,  and  piurchasers  without  notice.  Bat 
the  demandant  must  make  out  his  case  strictly;  he  must  prove 
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that  he  was  a  ozeditor  of  Moeea  Morton,  2d;  that  he  attached 
the  premises  prior  to  the  registration  of  the  tenant's  deed;  and 
that  such  attachment  was  followed  by  a  good  judgment,  exeoa- 
tion,  and  levy. 

The  first  point  relied  upon  by  the  demandant  is,  that  the 
judgment  of  the  circuit  court  is  conclusive,  and  that  the  tenant 
can  not  aver  against  it.  But  we  are  of  opinion,  that  this  posi- 
tion can  not  be  maintained.  A  judgment  is  conclusive  only 
against  parties  and  privies.  The  tenant  is  in  no  sense  a  parfy 
or  privy  to  that  judgment.  He  is,  indeed,  privy  in  estate  with 
Moses  Morton,  2d,  under  whom  he  claims  the  demanded  prem- 
ises; but  no  question  respecting  the  title  to  'such  estate  was 
embraced  or  determined  in  that  suit.  It  was  only  after  that 
judgment  was  rendered,  that  by  a  distinct  and  collateral  act,  the 
judgment  creditor  attempted  to  satisfy  his  execution  upon  it,  by 
a  levy  on  the  premises  claimed  by  the  tenant.  At  the  time  the 
judgment  was  rendered,  the  tenant  had  no  reason,  no  occasion, 
and  no  right,  to  question  its  validity.  Being  neither  a  parfy 
nor  privy  to  the  judgment,  he  can  not  have  a  writ  of  error  to 
reverse  it,  although  it  may  be  eironeous  and  void;  but  when 
such  judgment  is  set  up  collaterally  to  defeat  the  tenant's  title, 
which  is  otherwise  good,  and  the  tenant  can  show  that  the  judg- 
ment is  erroneous,  either  in  matter  of  law  or  fact,  he  may  do  so 
by  proof.  It  is  a  general  and  established  rule  of  law,  that  when 
a  party's  right  may  be  collaterally  a£fected  by  a  judgment,  which 
for  any  cause  is  erroneous  and  void,  but  which  he  can  not  bring 
a  writ  of  error  to  reverse,  he  may,  without  reversing,  prove  it  so 
erroneous  and  void,  in  any  suit,  in  which  its  validity  is  drawn 
in  question.  The  cases  are  numerous,  and  a  few  only  will  be 
cited,  including  the  first  and  the  last,  which  have  been  decided 
in  Massachusetts:  Alexander  v.  Oculd,  1  Mass.  166;  Smiih  v. 
Saxton,  6  Pick.  483;  Fond  v.  Makepeace^  2  Mete.  114;  Leonard 
V.  Bryant,  11  Id.  870. 

The  tenant  then  contends  that  this  judgment  can  not  be  set 
up  to  defeat  his  title,  because  the  circuit  court  of  the  United 
States  had  no  jurisdiction.  Admitting  that  the  judgment,  in 
the  absence  of  all  proof,  might  be  taken  to  be  prima  facie  evi- 
dence of  the  jurisdiction  of  the  court,  the  tenant  undertakes  to 
prove  that  the  circuit  court  had  no  jurisdiction  of  the  parties  or 
of  the  subject-matter.  When  a  court  has  general  jurisdiction 
of  all  matters  of  contract  and  debt  between  any  and  all  parties, 
without  regard  to  their  domicile,  it  may  be  well  held  that  the 
production  of  a  note  payable  to  order,  and  indorsed  by  the 
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payee,  in  blank,  or  the  production  of  a  note  payable  to  bearer, 
and  transferable  by  deliveiy  only,  is  sufficient  to  show  that 
the  court  prima  facie  has  jurisdiction  of  the  parties  and  of 
the  subject-matter;  and  then  if  the  defendant  has  any  special 
exception  to  the  jurisdiction,  as  the  pendency  of  another  action 
or  the  like,  he  must  plead  it  in  abatement.  But  the  circuit 
court  of  the  United  States  is  a  court  of  limited  jurisdiction;  and 
by  the  constitution  and  laws  of  the  United  States  has  no  juris- 
diction of  the  parties,  unless  one  of  them  is  the  subject  of  some 
foreign  state  or  country,  or  of  some  one  of  the  other  states  of 
this  union.  If,  therefore,  a  suit  is  commenced  in  that  court  in 
the  name  of  a  citizen  of  another  state,  under  a  general  or  as- 
sumed authority  and  permission,  or  otherwise,  upon  a  cause  of 
action  in  which  such  party  has  no  interest,  legal  or  equitable,  the 
coui't  has  no  jurisdiction  of  the  parties;  and  if  brought  without 
the  plaintiff's  authority  or  direction,  but  ratified  or  sanctioned 
afterwards,  it  would  not  aid  it;  and  so  if  after  suit  brought  a 
more  formal  transfer  of  the  negotiable  note  and  cause  of  action 
were  made  to  him  and  accepted  by  him,  it  would  not  show  that 
he  had  any  such  cause  of  action  when  the  suit  was  commenced, 
and  so  it  would  not  show  that  the  court  had  jurisdiction. 

If,  therefore,  the  alleged  cause  of  action  be,  that  the  plaintiff 
is  the  indorsee  or  holder  of  a  promissory  note  payable  to  order, 
or  the  bearer  of  a  note  transferable  by  delivery,  if  it  appear  that 
fiuch  note  was  not  actually  negotiated  to  him  before  the  com- 
mencement of  the  action,  the  circuit  court  of  the  United  States 
has  no  jurisdiction. 

In  the  present  case,  we  are  of  opinion,  that  the  evidence  was 
rightiy  admitted,  and  had  a  strong  tendency  to  prove,  especially 
in  the  absence  of  all  proof  to  the  contrary,  that  the  nominal 
plaintiff  had  no  interest  in  the  note,  even  if  the  suit  was  brought 
with  his  knowledge  and  assent;  but,  on  the  contrary,  that  the 
entire  interest  was  in  the  payees  named  in  the  note;  that  the 
suit  was  commenced  at  their  instance  and  expense,  and  for  their 
benefit;  and  they  being  citizens  of  this  commonwealth,  that  the 
circuit  court  of  the  United  States  had  no  jurisdiction.  We  think, 
therefore,  that  the  court  were  right  in  directing  the  jury,  that 
the  evidence  was  admissible  and  proper  for  their  consideration, 
mid  that  if  they  believed  there  was  not  a  bona  fide  sale  and  trans- 
fer of  the  note  to  the  demandant,  but  that  he  was  merely  a  nom- 
inal party  to  the  suit  in  the  circuit  court,  and  that  the  same  was 
brought  wholly  for  the  benefit  of  Whitney  and  Fenno,  the  jury 
would  be  warranted  in  finding  a  verdict  for  the  tenant. 

Am.  Dso.  Vol.  L— 48 
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Motion  for  a  new  trial  oYeiruled,  and  judgment  on  the  yet^ 
diet  for  the  tenant. 


UiniaoosDXD  Dexd  is  Good  betwesn  thb  Pabths  and  agamit  pnrdimwn 
having  aotoal  notioe  thereof:  PhiUips  ▼.  Cfreen,  13  Am.  Dec  124;  MeOotmet 
▼.  Beedt  88  Id.  124  and  note:  Wade*»  Heir$  ▼.  Cfreenwood,  40  Id.  759. 

JUDOUBNTS  AUD    DxCRBXS  BiKD  OXLT  VaSOIXS  ASD  PbITIIS:  NoKn   ▼. 

Blaiadeil,  36  Am.  Dec.  331;  Wtnbom  y.  OorrtU,  40  Am.  Dec.  456;  Smith  ▼. 
Tupper,  43  Id.  483;  ^'Au&e'f  Appeal,  44  Id.  126;  fTicfUer  ▼.  HaUon,  45  Id. 
117,  and  notes  thereto. 

Bight  or  Strangsr  to  Judgment  to  Impeach  It  Gollateballt:  See 
Dwms  V.  FtdltTj  35  Am.  Dec  393;  Ntuon  v.  BUMUU,  36  Id.  331;  Swiggcut 
T.  HarbeTy  39  Id.  418,  and  notes  thereto.  To  the  point  that  a  Toid  judgment 
recovered  contrary  to  law  may  be  avoided  by  one  not  a  party  or  privy  to  it, 
who  is  prejadioed  by  it,  althoagh  not  reversed,  the  principal  case  is  cited  in 
Tracy  t.  Moloney,  105  Mass.  93,  and  Salem  v.  Eattem  B.  E.  Co,  98  Id.  447. 
Bat  only  one  who  derives  some  right  from  the  defendant  which  is  afieoted  by 
an  erroneous  judgment  can  avoid  it  by  plea:  Hendawi^  r,  Skn^ord,  10& 
Mass.  506,  also  citing  the  principal  case 

JuBiSDionoN  or  United  States  Cibcuit  Coubt,  and  idien  may  be  in* 
quired  into:  See  St  Albans  v.  Bush,  23  Am.  Dec  246;  Lowryv.Erwin,  39  Id. 
A66. 


Abnold  v.  Delano. 

[4  OvsmBO,  88.] 

Marked  Distinction  Exists  between  Deltvert  to  Pass  Pbopsbtt  in 
goods  to  a  purchaser  and  the  actual  delivery,  which  will  destroy  the 
vendor's  lien. 

Vendor  Has  Lien  on  Goods  for  Price  it  No  Credit  is  Given,  and  the 
goods  are  not  actually  delivered. 

Yekdor's  Lien  on  Goods  is  Waived  bt  Giving  Credit  ior  the  Prigb. 

Vendor  mat  Resume  Lien  in  Case  or  Insolvbnct  of  the  vendee  before 
payment,  though  credit  is  given,  and  may  retain  the  goods,  if  in  hia 
actual  possession,  or  stop  them  in  trcumtu. 

Measuring  aud  Marking  Wood  is  Good  Deuvert  to  pass  the  pix)perty 
to  a  purchaser,  where  the  wood  is  left  on  the  vendor's  land  in  a  common 
pile  with  other  wood,  with  license  to  the  purchaser  to  remove  it  within 
a  year;  but  if  the  buyer'becomes  insolvent  before  payment  and  before 
the  wood  is  actually  removed,  the  vendor  may  hold  it  against  the  assignee 
in  insolvency  until  the  price  is  paid,  though  credit  which  is  unexpired 
has  been  given. 

Giving  Negotiable  Note  for  Goods  is  not  Payment,  so  as  to  prevent 
the  vendor  from  retaining  the  goods  until  payment  in  case  of  the  buyer^a 
insolvency,  while  the  note  is  yet  unnegotiated. 

Purchaser  of  Goods  Becoming  Insolvent  can  not  Vacate  Contract 
of  purchase  by  agreement  with  the  vendor,  after  proceedings  in  insolv* 
ency  have  beeu  commenced,  so  as  to  cut  off  the  assignee^  right  to  pajp 
the  price,  and  take  the  goods. 
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• 

Tboteb  by  the  plaintiff^  as  assignee  of  one  Sowerby,  an  in* 
solvent,  for  certain  wood.  The  wood,  as  appeared  by  an  agreed 
statement  of  the  facts,  was  purchased  of  the  defendant  in  March, 

1848,  by  Sowerby  and  Grant,  partners  in  trade.  It  was  lying 
in  a  large  pile  with  other  wood  on  the  defendant's  land,  and 
was  measured  and  staked  off  to  show  the  quantity  sold  at  the 
time  of  the  sale.  A  note,  at  six  months,  was  given  for  the  price, 
and  the  defendant  gave  a  bill  for  the  wood  receipted  as  follows: 
"  Beceiyed  payment  by  note  at  6  mos."  The  vendees  were  to 
remove  the  wood  before  April,  1849.  Sowerby  and  Grant  dis* 
solved  partnership  in  June,  1848,  Sowerby  taking  all  the  part- 
nership  property,  and  agreeing  to  pay  all  the  debts,  though 
this  was  not  known  to  the  defendant.  Both  partners  were  then 
in  fact  insolvent,  and  a  few  days  afterwards,  Sowerby  applied 
for  the  benefit  of  the  insolvent  act.  The  wood  in  question  was 
entered  on  the  schedule  of  assets,  but  the  messenger  did  not 
take  actual  possession  of  it.  The  second  day  after  Uie  proceed- 
ings were  commenced,  and  before  the  first  publication  of  notice, 
the  defendant  gave  notice  to  the  messenger  that  the  wood  was 
not  paid  for,  and  that  he  should  keep  it  until  payment,  and  the 
defendant  obtained  the  return  of  the  bill  from  Sowerby,  and 
canceled  the  note.  Sowerby  subsequently  included  the  note 
in  his  schedule  of  liabilities.  The  plaintiff  being  appointed 
assignee  in  October,  1848,  demanded  the  wood,  and  the  defend- 
ant said  he  could  have  it,  if  he  would  pay  for  it.    After  Aprils 

1849,  Delano  sold  part  of  the  wood. 

(7.  Delano,  for  the  defendant. 

C.  P.  Huntington,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  This  is  an  action  of  trover,  to  recover 
the  value  of  sixty-five  cords  of  wood,  brought  by  the  plaintiff, 
as  the  assignee  of  Arthur  Sowerby,  an  insolvent  debtor.  It  is 
submitted  to  the  court  upon  an  agreed  statement  of  facts,  which 
being  clearly  stated,  it  is  not  necessary  to  recapitulate. 

On  these  facts,  the  plaintiff  contends,  that  there  was  a  com- 
plete sale  and  purchase  of  the  wood,  by  which  the  property  be- 
came vested  in  Sowerby  and  Grant;  that  by  the  dissolution  of 
paiinership  between  them  in  June,  1848,  and  the  transfer  by 
Grant  to  Sowerby  of  all  his  right,  title,  and  interest  in  the 
partnership  property,  Sowerby  stipulating  to  pay  all  the  part- 
nership debts,  this  property  became  vested  in  Sowerby;  and  that 
by  his  subsequent  insolvency,  the  proceedings  under  it,  and  the 
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assignment  to  the  plaintiff,  the  same  title  to  the  property  be- 
came vested  in  him. 

On  the  other  hand,  the  defendant  insists,  that  though  the 
wood  was  sold  and  measured  off,  with  a  license  to  the  purchas- 
ers to  come  on  to  his  land,  and  take  it  away  as  they  wanted  it, 
at  any  time  within  one  year;  and  though  a  credit  of  six  months 
was  given  for  the  purchase  money,  and  a  note  was  given  to  the 
plaintiff  payable  at  the  Northampton  Bank  in  six  months;  yet 
as  the  wood  remained  as  it  originally  lay  on  his  premises,  it  was 
in  his  actual  possession;  and,  as  the  purchasers  became  insolv- 
«nt,  and  legal  proceedings  in  insolvency  were  instituted  against 
them,  before  the  price  of  the  wood  had  been  paid,  he  had  a 
right  to  detain  the  wood  until  payment  or  its  equivalent. 

The  cause  has  been  extremely  well  argued  on  both  sides,  and 
many  authorities  have  been  cited.  But  without  going  over  the 
whole  ground,  it  is  proposed  to  state  only  what  we  understand 
to  be  the  rules  of  law  bearing  upon  the  subject,  and  to  apply 
them  to  the  facts  of  the  case  as  they  appear  in  the  agreed  state- 
ment. 

There  is  manifestly  a  marked  distinction  between  those  acts, 
which,  as  between  the  vendor  and  vendee  upon  a  contract  of 
sale,  go  to  make  a  constructive  delivery  and  to  vest  the  property 
in  the  vendee,  and  that  actual  delivery  by  the  vendor  to  the 
vendee,  which  puts  an  end  to  the  right  of  the  vendor  to  hold 
the  goods  as  security  for  the  price. 

When  goods  are  sold,  and  there  is  no  stiptdation  for  credit  or 
time  allowed  for  payment,  the  vendor  has,  by  the  common  law, 
a  lien  for  the  price;  in  other  words,  he  is  not  bound  actually  to 
part  with  the  possession  of  the  goods,  without  being  paid  for 
them.  The  term  lien  imports,  that  by  the  contract  of  sale,  and 
a  formal,  symbolical,  or  constructive  delivery,  the  property  has 
vested  in  the  vendee;  because  no  man  can  have  a  lien  on  his 
own  goods.  The  very  definition  of  a  lien  is,  a  right  to  hold 
goods,  the  property  of  another,  in  security  for  some  debt,  duty, 
or  other  obligation.  If  the  holder  is  the  owner,  the  right  to 
retain  is  a  right  incident  to  the  right  of  property;  if  he  have  had 
a  lien,  it  is  merged  in  the  general  property. 

A  lien  for  the  price  is  incident  to  the  contract  of  sale,  when 
there  is  no  stipulation  therein  to  the  contrary;  because  a  man  is 
not  required  to  part  with  his  goods  until  he  is  paid  for  them. 
But  conventio  legem  vincU;  and  when  a  credit  is  given  by  agree- 
ment, the  vendee  has  a  right  to  the  custody  and  actual  posses- 
sion, on  a  promise  to  pay  at  a  future  time.     He  may  then  tak« 


Sept.  1849.]  Arnold  v.  Delano.  757 

the  goods  away,  and  into  his  own  actual  possession;  and  if  he 
does  so,  the  lien  of  the  vendor  is  gone,  ifc  being  a  right  incident 
to  the  possession. 

But  the  law,  in  holding  that  a  vendor,  who  has  thus  given 
credit  for  goods,  waives  his  lien  for  the  price,  does  so  on  one 
implied  condition,  which  is,  that  the  vendee  shall  keep  his  credit 
good.  If,  therefore,  before  payment,  the  vendee  become  bank- 
rupt or  insolvent,  and  the  vendor  still  retains  the  custody  of  the 
goods,  or  any  part  of  them;  or  if  the  goods  are  in  the  hands  of 
a  carrier,  or  middleman,  on  their  way  to  the  vendee,  and  have 
not  yet  got  into  his  actual  possession,  and  the  vendor,  before 
they  do  so,  can  regain  his  actual  possession,  by  a  stoppage  in 
transitu,  then  his  lien  is  restored,  and  he  may  hold  the  goods  as 
security  for  the  price. 

The  principle  we  take  to  be  well  settled,  but  the  difficulty 
which  arises  in  practice-— one  which  has  given  rise  to  so  many 
cases — ^lies  in  determining  what  is  such  an  actual  change  of 
possession  from  the  vendor  to  the  vendee  as  shall  be  deemed  to 
put  an  end  to  the  vendor's  lien.  Some  cases  seem  to  be  clear, 
and  to  illustrate  the  rule.  If  the  ^goods  are  delivered  to  the 
vendee's  own  servant,  agent,  wagoner,  or  ship-master,  that  is  in 
law  a  delivery  to  the  vendee  himself.  So  if  goods  are  stored  in> 
a  common  warehouse,  as  the  dock  warehouses  at  the  London 
docks,  and  entered  in  the  books  as  the  property  of  A.  B.  and 
deliverable  to  him,  and  a  dock  warrant  issued,  and  afterwards,, 
upon  the  proper  order  of  A.  B.  on  the  warrant  the  whole  or  a. 
part  are  transferred  to  CD.,  and  entered  in  like  manner  in  hiff 
name,  this  is  an  actual  change  of  custody,  control,  and  posses- 
sion, though  the  goods  are  not  moved  from  their  position.  So, 
if  the  seller  sustain  different  characters,  as  if  a  person  who  is  a 
liveiy-stable  keeper,  having  a  horse  to  sell,  makes  a  sale  to 
C.  D.,  and  then  transfers  the  horse  to  his  livery  stable,  to  be 
kept  for  G.  D.  at  a  stiptdated  weekly  hire,  this  may  be  regarded 
as  an  actual  change  of  custody  and  possession. 

But  by  far  the  most  common  case  which  occurs,  is  where  goods 
are  ordered  by  letter,  on  credit,  to  be  sent  from  one  country 
to  another,  or  from  one  part  of  the  same  countiy  to  another, 
fcnd  are  accordingly  forwarded  by  a  common  carrier.  There,  as 
the  carrier  is  not  the  servant  of  the  vendee,  the  goods,  though 
they  have  left  the  actual  possession  of  the  vendor,  if  tliey  have 
not  reached  the  actual  custody  of  the  vendee,  or  the  ultimate 
place  of  destination  ordered  by  him,  may  be  stopped  in  transUu 
by  the  vendor;  and  if  he  can  thus  stop  them,  he  regains  his  lien« 
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NoWy  to  apply  these  roles  to  the  present  case:  it  appears  to 
QB  yeiy  clear  that  there  'was  a  good  sale  and  deliTezy  of  the 
wood  to  Grant  and  Sowerby.  The  wood  was  measured  and 
marked  off,  so  that  the  very  sticks  composing  the  sixty-fiTe 
cords  could  be  identified.  And  the  reason  why  marking,  meas- 
uring, weighing,  etc.,  is  necessary,  is,  that  the  particular  goods 
may  be  identified.  If  ten  barrels  of  oil  are  sold,  lying  in  a  tank 
of  thirty  barrels,  the  buyer  can  identify  no  part  of  it  as  bis  until 
it  h  measured.  So,  if  fifty  bales  of  cotton  are  sold  out  of  one 
hundred,  no  particular  bales  are  identified  until  separation. 
But,  if  they  are  capable  of  being  identified,  and  by  the  contract 
of  sale  are  identified,  that  is  sufiicient,  and  the  property  passes; 
as  if,  in  the  last  case,  there  are  one  hundred  bales  of  cotton, 
numbered  from  one  to  one  hundred,  and  the  contract  is  for 
the  fifty  odd  numbers,  or  the  fifty  even  numbers,  or  any  other 
specified  fifty  numbers,  the  bales  sold  are  identified  though  not 
separated.  In  the  present  case,  the  wood  was  marked  off  and 
identified,  and  the  vendees  had  a  license  for  one  year  to  come  on 
to  the  vendor's  land  and  to  take  it  away.  This  was  a  complete 
.«ale  and  a  constructive  delivery,  so  as  to  vest  the  property  in 
<3'rant  and  Sowerby;  and  on  tlieir  dissolution  and  transfer,  it 
vested  in  Sowerby,  and  by  the  assignment,  in  his  assignee. 
Then,  the  question  is,  whether  the  defendant  had,  under  the 
circumstances,  a  lien  for  the  price;  and  we  think  he  had. 

The  purchasers  had  a  license  to  go  on  to  the  defendant's  land, 
and  take  the  wood;  whether  this  license  was  revocable  or  not, 
it  is  not  necessaiy  to  consider,  as  it  was  not  in  fact  revoked. 
But  the  vendees  did  not  enter  and  take  the  wood;  it  remained 
on  the  vendor's  land,  and  in  his  possession,  in  the  same  manner 
as  before,  and  at  the  time  of  the  sale.  The  vendor  acted  in  no 
new  capacity;  he  was  to  receive  nothing  for  keeping;  he  was 
precisely  in  the  condition  of  a  vendor,  who  had  not  parted  with 
the  possession  and  custody  of  the  goods  sold.  And  this  was 
the  state  of  things  when  Sowerby  went  into  insolvency;  upon 
which  event,  we  think  the  vendor  was  remitted  to  his  right  to 
keep  possession  of  the  wood  as  security  for  the  price.  Such  a 
vendor  in  possession  is  regarded  as  having  a  higher  equity  to 
retain  for  the  price,  than  the  assignee  of  a  debtor,  who  has  not 
paid  for  the  property,  has  to  claim  it  for  the  general  creditors. 

Sometimes  a  question  may  arise  as  to  what  constitutes  an  in- 
solvency, and  whether  a  mere  stoppage  of  payment,  and  failure, 
in  the  popular  sense,  is  sufficient.  In  this  case,  there  is  no 
doubt,  because  there  was  an  insolvency  declared  by  law,  and  a 
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sequestration  of  all  the  vendee's  property,  under  which  this 
wood  is  claimed  by  the  plaintiff. 

If  it  might  be  supposed  that  the  giving  of  a  note  in  this  case 
was  a  payment,  which  would  vary  the  case  from  that  of  a  simple 
promise  to  pay  for  the  wood,  we  think  the  answer  is,  that  a  prom- 
issory note,  even  if  in  form  negotiable,  whilst  it  remains  in  the 
hands  of  the  vendor  and  not  negotiated,  but  ready  to  be  de* 
livered  up  on  the  discharge  of  the  lien,  is  regarded  as  the  evi- 
dence in  writing  of  a  promise  to  pay  for  the  goods  purchased, 
and  does  not  vary  ttie  rights  of  the  parties :  Thurston  v.  Blanchardf 
22  Pick.  18  [33  Am.  Dec.  700]. 

The  fact,  that  after  the  proceedings  in  insolvency  commenced 
and  became  known  to  the  defendant,  he  applied  to  Sowerby  and 
got  up  the  bill  of  sale,  can  not  of  itself,  we  think,  avail  the  de- 
fendant. The  insolvent  could  not,  in  that  state,  vacate  the  sale 
or  reconvey  the  property;  and  if  the  wood  was  worth  more  than 
the  lien  of  the  defendant  upon  it,  we  think  that  the  assignee,  on 
paying  the  defendant  the  price,  was  entitled  to  the  wood  for  the 
benefit  of  the  general  creditors;  and  this  was  a  right  which  the 
insolvent  could  not  defeat. 

A  fact  was  stated  on  the  part  of  the  plaintiff  as  of  some  weight, 
namely,  ttiat  after  the  expiration  of  one  year  from  the  sale,  the 
defendant  sold  a  part  of  the  wood.  Whetlier,  at  that  time,  he 
Lad  an  absolute  right  to  sell  the  wood  or  not,  it  seems  to  us  that 
such  sale  can  have  no  effect  on  this  claim.  The  plaintiff,  if  he 
€an  recover  at  all,  must  recover  on  the  strength  of  his  own  title. 
He  must  prove  a  conversion.  The  action  of  trover  admits  that 
the  defendant  obtained  the  possession  rightfully;  then,  if  he  had 
a  lien  and  a  right  to  hold  until  the  price  was  paid,  his  refusal  to 
deliver  the  wood  on  demand  to  the  plaintiff  (such  demand  not 
being  accompanied  with  a  tender  of  the  price),  was  no  evidence 
of  conversion;  and,  until  such  tender  made,  tiie  plaintiff  has  no 
ground  of  complaint. 

Judgment  for  the  defendant. 


DsLrvKBT  OF  Goons  Sold,  Nbgessitt  and  SumouBNOT  ot,  to  paai  prop* 
erty:  See  JeweU  v.  Lincoln,  31  Am.  Dec.  36;  CM  v.  HatheU,  Id.  56;  Com  t. 
Biker,  33  Id.  211;  BigUyv.  Morgan,  35  Id.  188;  Wihon  v.  Hooper,  36  Id. 
366;  NichoU  v.  PaUen,  Id.  713;  ffuni  v.  Thvrman,  40  Id.  683;  Buer  v. 
Etnyre,  41  Id.  410;  CalBna  v.  Lockwood,  42  Id.  729;  Cocke  v.  Chapman, 
44  Id.  536;  Van  Brunt  v.  Pike,  45  Id.  126;  Bradford  v.  Marbury,  46  Id. 
264;  Costar  v.  Davies,  Id.  311;  ffooban  v.  Bidwell,  47  Id.  386;  Bonner  v. 
Marsh,  48  Id.  754;  Shindler  v.  Houston,  49  Id.  316,  and  oases  died  in  th« 
notes  to  those  decisions.  See  the  case  last  cited  and  the  note  thereto,  partio- 
«larly  as  to  what  is  a  sufficient  delivery  to  take  a  sale  oat  of  the  atatate  of 
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frandg.  Marking  goods  in  a  lai^er  mass  with  the  purchaser's  same,  witiioat 
separation,  is  a  good  delivery,  when:  See  Jewett  r.  Lineolnf  31  Id.  36;  Bamq^ 
▼.  Brown,  19  Id.  720.  As  to  what  oonstitntes  a  sufficient  delrveiy  of  cam« 
bersome  articles  to  pass  the  title  without  removal,  the  principal  case  is  cited 
with  appiv>val  in  Thompson  v.  BaUimort  etc  B,  B,  Co..  28  Md.  40S.  In 
8%gerwn  v.  Kahmann,  39  Mo.  208,  the  case  is  cited  to  the  point  that  there 
may  be  such  a  delivery  as  to  pass  the  property  in  goo^s  sold  without  cutting 
off  the  vendor's  lien  for  the  price.  It  is  cited  to  the  same  point  in  SouXh^ 
wutem  Freight  etc.  Co.  v.  Stanard,  44  Id.  84. 

Vendob's  Lien  akd  Waivek  of. — M  to  chattels,  see  James  v.  Bwti*a 
AdmW,  31  Am.  Dec.  668;  CUxrht  v.  CuriU,  37  Id.  625;  Cofle^f  v.  Sca^fordy  4ft 
Id.  548,  and  notes.  As  to  land,  see  BrUcoe  v.  Brontmgh,  46  Id.  108;  Knue^ 
V.  Williams,  Id.  193;  Clotper  v.  Bavdinga,  47  Id.  108;  Plowman  v.  Biddle,  48 
Id.  92;  Boos  v.  Ewing,  49  Id.  478,  and  citations  in  the  notes  thereto.  That 
the  vendor  of  goods  has  a  lien  thereon  for  the  price,  unless  there  has  been 
complete  and  absolute  delivery,  is  held,  citing  the  principal  case,  in  HatitiinB 
V.  Warren,  115  Mass.  533.  And  in  case  the  vendee  becomes  insolvent^  tha 
vendor  may  retain  the  goods  until  payment,  if  yet  under  Us  oantrol,  even 
though  credit  has  been  given:  Keeler  v.  Ooodwin,  111  Id.  492;  Ware  B.  B,  OtK 
V.  Vibbard,  114  Id.  454;  Parker  v.  Byrnes,  1  Low,  540;  MUliken  v.  Warrtn, 
57  Me.  50;  Oill  v.  Pavenstedt,  7  Am.  L.  Beg.,  N.  S.,  687;  WhitfM  v.  UniUd 
States,  9  Nott  k  H.  285,  per  Loring,  J.,  dissenting,  all  citing  Arnold  y.  Ikiano, 
But  if  the  purchaser  has,  under  the  contract,  changed  the  character  of  the 
proi>erty  and  increased  its  value  by  expending  his  own  money  and  labor  upon 
it,  as  by  cutting  down  wood  sold  standing,  the  vendor's  right  to  retain  im 
gone:  Douglas  v.  Shumway,  13  Gray,  502,  distinguishing  the  principal  case. 

Stoppage  in  Transitu,  Right  of,  and  when  Terminated:  See  Haust 
v.  Judson,  29  Am.  Dec.  377,  and  note  discussing  this  subject  at  length;  Ifew^ 
hall  V.  Vargas,  Id.  489;  S.  C,  33  Id.  617;  Hepp  v.  Glover,  35  Id.  206;  ^^oi^- 
yer  v.  Jodin,  49  Id.  768.  The  principal  case  is  cited  in  Mohr  y.  Boston  etc. 
B.  B.  Co.,  106  Mass.  70,  71,  as  to  when  the  right  of  stoppage  in  transitu  is  to 
be  deemed  at  an  end.  In  Babcock  v.  Bonnell,  80  N.  Y.  251,  the  ease  is  cited 
as  an  authority  for  the  doctrine  that  the  right  of  stoppage  in  tremsitu  is  not  * 
right  of  rescinding  the  sale,  but  of  resuming  the  vendor's  lien. 

Note  for  Debt  Deemed  Payment,  when,  and  when  not:  See  Steatn- 
boat  Charlotte  v.  Hammond,  43  Am.  Dec.  636;  Wo\fy.  link,  44  Id.  141;  Le^B 
AdmWs  V.  Fontaine,  Id.  505;  Judge  ads.  Fiske,  42  Id.  380;  Costar  v.  Davies^ 
46  Id.  711,  and  cases  cited  in  the  notes  to  those  decisions.  See  also  Thurston 
V.  Blanchard,  33  Id.  700,  referred  to  in  the  principal  case. 


Dickinson  v.  Winohesteb. 

[4  CcBBno.  lU.] 

Clothing  Purchased  bt  Father  for  Minor  Son  Belongs  to  Fathkb^ 
and  he  may  recover  for  its  loss  by  an  innkeeper  or  carrier,  unless  it  *pi> 
pears  to  have  been  absolutely  given  to  the  son,  or  unless  the  son  has  been 
emancipated. 

Clothing  Purchased  by  Infant  with  Monet  Furnished  bt  Fatrbb 
for  general  purposes  on  sending  him  to  a  distant  place  to  reside  as  a  declc^ 
belongs  to  the  infant,  and  he  must  sue  f^r  its  loss  or  deetmotioo. 
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In27X££Fer  is  Liable  fob  Loss  ov  Tbunk  bt  Hagk-dbiyisii,  where  he 
has'given  public  notice  that  he  will  furnish  free  carriage  to  and  from  his 
house,  and  has  engaged  the  owner  of  the  hack  to  carry  his  guests,  and  % 
railway  passenger  having  notice  of  the  arrangement  and  intending  to 
lodge  at  such  house,  enters  the  hack  and  intrusts  his  trunk  to  the  driver 
at  the  station,  and  the  trunk  is  lost  by  the  latter*s  negligence. 

EiTHKR  CiSE  OR  ASSUMPSIT  WILL  Lis  AGAINST  Inkkeefeb  or  carrier  for 
loss  of  baggage  by  negligence. 

Father  may  Recover  fob  Loss  of  Minor  Son's  Baggage  by  an  inn- 
keeper or  common  carrier,  where  the  son  is  not  emancipated  and  is  sent 
on  a  journey  by  his  father,  and  the  baggage  belongs  to  the  father. 

AssxTMPsiT  for  loss  of  a  trunk  and  its  contents.  It  appeared, 
though  the  evidence  was  conflicting  on  some  points,  that  the 
defendants,  being  innkeepers  at  Springfield,  had  issued  cards 
promising  ''  free  carriage  to  and  from  tiie  cars"  to  persons  be- 
coming guests  of  the  inn,  and  had  made  arrangements  with 
certain  hackmen  to  perform  the  service  of  carrying  such  guests; 
that  the  plaintiff's  minor  son,  having  started  from  his  home  in 
Vermont  by  his  father's  direction  to  go  to  Wisconsin  to  act  as 
clerk  there,  on  arriving  in  New  York  decided  not  to  go  on,  and, 
by  his  father's  direction,  came  home  by  way  of  Springfield, 
where,  having  one  of  the  defendants'  cards  and  knowing  one  of 
the  hackmen  employed  by  them,  he  told  him  that  he  intended 
to  patronize  their  hotel,  and  gave  the  hackman  his  trunk  and 
took  passage  in  the  hack;  that  the  trunk  was  lost  or  stolen  on 
the  way  to  the  hotel,  the  evidence  tending  to  show  that  it  waa 
by  the  driver's  negligence;  that  the  contents  of  the  trunk  con- 
sisted of  certain  clothing  and  other  articles  purchased  by  the 
father  for  the  son's  use  before  the  latter  started  on  his  journey, 
and  of  certain  other  clothing  purchased  by  the  son  in  New  York 
with  money  which  his  father  had  furnished  him.  The  judge  in- 
structed the  jury  that  the  plaintiff  could  recover  if  they  were  sat- 
isfied of  the  following  facts:  That  the  plaintiff  was  the  owner  of 
the  trunk  and  its  contents;  that  the  defendants  were  innkeepers, 
and  had  given  the  notice  and  had  made  the  arrangements  above 
stated  as  to  the  free  carriage  of  persons  to  and  from  their  house; 
that  the  plaintiff's  son,  knowing  this  arrangement  and  intending, 
and  notifying  the  hackman  that  he  intended,  to  put  up  at  the 
hotel,  intrusted  his  trunk  to  the  hackman  to  be  carried,  and  that 
it  was  lost  by  the  latter's  want  of  due  and  reasonable  care.  The 
judge  further  instructed  the  jury,  that  if  the  articles  in  the  trunk 
were  furnished  by  the  father,  or  purchased  with  money  furnished 
by  him,  the  presumption  was  that  they  were  his  property,  and 
this  presumption  could  be  rebutted  only  by  showing  an  absolute 
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gift  of  them  to  the  son;  but  if  the  son  had  been  legally  eman- 
cipated, the  presumption  would  be  that  the  articles  were'  given 
to  him,  and  the  burden  of  proof  to  show  the  contrary  was  on 
the  plaintiff.  He  further  instructed  them,  that  upon  the  evi- 
dence the  plaintiff's  son  might  be  regarded  as  his  agent  in 
making  the  contract;  and  also  that  the  fact  there  was  an  arrange- 
ment between  the  defendants  and  the  hackman,  that  they  were 
not  to  pay  him  except  for  baggage  brought  to  the  hotel,  was 
immaterial,  if  it  was  not  known  to  the  plaintiff,  or  his  agent,  or 
to  the  public.  Verdict  for  the  plaintiff.  Exceptions  by  the  de- 
fendants. 

TT.  O.  Boies,  for  the  defendant. 

O.  T.  Davis,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  This  is  a  case  of  new  impression,  and 
it  may  perhaps  be  doubted  whether,  upon  the  evidence,  the  ver- 
dict upon  some  of  the  grounds  should  not  have  been  the  other 
way.  But  it  is  not  certain  that  we  have  a  full  report  of  the  evi- 
dence, and  our  concern  is  only  with  the  correctness  of  the  in- 
structions, under  which  the  case  went  to  the  jury.  We  are  of 
opinion,  that  the  directions  were  right,  except  as  to  the  dothea 
purchased  by  the  son  with  the  money  furnished  to  him  by  the 
father,  when  the  son  left  home,  for  general  purposes,  and  with- 
out any  specific  directions  to  purchase  clothes  with  it.  Those 
clothes,  therefore,  which  were  purchased  with  this  money,  were 
not,  we  think,  the  property  of  the  father  at  the  time  of  the  loss, 
and  damages  should  not  have  been  given  for  them.  If  the 
other  clothes  had  been  given  to  the  son,  or  the  son  had  been 
emancipated,  the  verdict  should  have  been  the  other  way,  and 
BO  the  judge  directed. 

The  true  ground,  we  are  of  opinion,  on  which  the  claim  of 
the  plaintiff  rests,  is  that  of  an  implied  contract,  and  not  the 
mere  negligence  of  the  driver  of  the  coach  as  the  defendants' 
servant.  The  defendants,  by  their  card,  had  given  previous 
notice  to  passengers  generally,  and  to  the  plaintiff's  son  in  par- 
ticular, that  a  free  passage  should  be  furnished  to  their  hotel, 
for  all  {passengers  arriving  by  the  cars,  who  should  choose  to 
come  there,  and  they  had  in  fact  engaged  with  the  owner  of  the 
carriage,  which  the  plaintiff's  son  entered,  and  to  whom  he  de- 
livered his  trunk,  to  bring  passengers  at  their  expense.  When» 
therefore,  such  coach-owner  or  his  driver  thus  employed  under- 
took to  carry  the  plaintiff's  son,  and  took  charge  of  his  baggage 
accoi'dingly,  such  person  became  the  agent  of  the  defendants. 
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fro  hoc  vice,  and  they  became  responsible  that  he  should  exer- 
cise due  care  and  skill  in  performing  the  duty,  which  the  de- 
fendants had  undertaken  to  do  for  the  plaintiff. 

Whether  it  be  considered  that  the  defendants  are  to  be 
charged  as  innkeepers,  who  assume  the  care  of  the  guest  and 
his  baggage  at  the  station,  instead  of  waiting  for  his  arrival  at 
their  own  door  or  stable,  or  whether  tliey  are  to  be  considered 
as  common  carriers  of  persons,  who  are  responsible  for  the  care 
of  passengers'  baggage  as  incident,  is  perhaps  immaterial.  In 
the  latter  character,  such  responsibility  attaches:  Brooke  y. 
Pickudck,  4  Bing.  218.  In  either  case,  the  consideration  for  the 
undertaking  is  tiie  profit  to  be  derived  by  tlie  innkeeper  from 
the  entertainment  of  the  traveler,  as  a  guest,  and  an  implied 
promise  is  founded  upon  such  consideration.  It  was  argued 
for  the  defendants  in  the  present  case,  that  the  proprietor  of  the 
carriage,  whose  servant  the  driver  was,  who  lost  the  trunk,  was 
carrying  on  a  separate  employment,  and  that  he,  and  not  the 
defendants,  was  the  person  to  whom  the  plaintiff  must  look  for 
redress;  and  in  support  of  this  view,  tlie  cases  of  Bush  v.  Stein/' 
man,  1  Bos.  &  Pul.  404;  Laugher  v.  Pointer,  5  Bam.  &  Cress. 
647,  and  MUligan  v.  Wedge,  12  Ad.  &  El.  737,  were  cited.  If 
the  gravamen  of  the  plaintiff's  complaint  had  been  the  negli- 
gence of  the  driver,  in  committing  a  tort  on  his  person  or  prop- 
erty by  careless  driving,  or  other  negligence,  there  would  be 
much  force  in  this  argument,  which  is  founded  on  the  rule,  that 
evezy  man  is  responsible  for  damage  done  by  his  servant  to  an- 
other, in  the  conduct  and  prosecution  of  his  business;  as  if,  in 
the  present  case,  the  driver,  in  passing  from  the  station  to  the 
inn,  had  negligently  run  over  a  person,  the  remedy  might  have 
been  against  the  carriage  owner,  and  not  against  these  defend- 
ants. And  it  is  often  a  difficult  question,  in  complicated  cases, 
to  ascertain  who  is  the  immediate  employer,  and  to  whom  the 
maxim  respondeat  superior  applies,  as  it  was  found  to  be  in  the 
cases  above  dted.  In  the  cases  of  Laugher  v.  Pointer,  and  of 
ifiMgan  v.  Wedge,  no  element  of  contract,  of  promise  on  the 
one  side,  or  confidence  reposed  on  the  other,  entered  into  the 
relations  of  the  parties.  They  were  cases  of  damage  done  by 
one  stranger  to  another,  and  the  question  was,  who  employed 
the  person  who  did  the  wrong.  But  in  the  present  case,  travel- 
ers are  directed  by  the  defendants  to  come  to  their  inn  by  car- 
riages employed  and  paid  for  by  them;  confidence  is  reposed  in 
the  driver  of  such  carriage,  whether  employed  immediately  by 
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ttiemBelyes  or  another;  and  they  are  estopped  to  deny  that  the 
person  thus  actually  employed  is  their  agent  for  that  purpose. 

If  it  be  a  question,  whether  the  plaintiff  should  declare  in 
case  or  assumpsit ,  we  are  inclined  to  the  opinion,  that  either  is 
good.  There  are  many  cases  in  which  a  plaintiff  has  an  election 
in  this  respect.  Originally  eveiy  action  of  assumpsit  treated  » 
breach  of  promise  as  a  tort;  and  even  on  a  plain  note  of  hand, 
the  old  form  was,  to  declare  that  the  defendant,  subtly  and  will- 
fully contriving  and  intending  to  defraud,  etc.,  made  a  promise 
and  refused  to  keep  it.  This  form  of  action  was  resorted  to,  as 
we  all  know,  to  avoid  the  defense  of  wager  of  law,  to  which  the 
plaintiff  was  liable  in  a  formal  action  of  debt.  The  same  role 
applied  to  warranties  of  personal  property,  and  to  the  perform- 
ance of  other  duties.  The  plaintiff  may  set  forth  a  duty,  and 
aver  a  fact  in  violation  of  it  as  a  tort,  or  aver  an  implied  promise 
to  perform  it,  and  a  failure  to  perform  that  promise.  But  upon 
the  right  of  the  plaintiff  to  recover,  the  court  are  of  opinion, 
that  though  the  case  is  new  in  regard  to  the  &ct8,  the  rule  is 
settled  by  the  salutary  principles  of  the  common  law.  The 
practice  of  traveling  on  railroads  is  recent;  from  its  nature  it 
must  necessarily  give  rise  to  new  usages,  and  must  create  some 
new  interests  and  relations  between  travelers  and  innholders. 
requiring  a  just  and  reasonable  adaptation  of  the  rules  of  the 
common  law.  Travelers  can  not,  by  this  mode  of  conveyance, 
be  carried  to  the  doors  of  inns  and  hotels;  it  is  therefore  for 
the  mutual  interest  and  benefit  of  both,  that  some  confidential 
relations  should  be  established  between  them,  the  mutual  duties 
of  which  should  be  regulated  by  the  plain  dictates  of  convenienoe, 
policy,  and  justice. 

On  the  question,  whether  the  father  can  sustain  the  action, 
we  think  it  is  not  necessaiy  that  the  plaintiff  himself  should 
have  been  the  traveler  and  guest;  so  far  as  his  property  is 
affected,  he  may  recover,  though  the  traveler  and  guest  be  his 
agent  or  servant,  or  a  party  standing  in  that  relation:  Mason  r. 
Thompson,  9  Pick.  280  [20  Am.  Deo.  471]. 

On  the  ground  of  misdirection  in  regard  to  damages,  if  not 
adjusted  by  the  parties,  there  must  be  a  new  trial. 


Ikkkxxpebs,  Liabilitt  of,  fob  Loss  of  Qoods  of  gaests  genenllyt  See 
HiU  T.  Oiaen,  35  Am.  Deo.  124;  KUten  v.  HUdebrand,  48  Id.  410,  and  the 
iotet  thereto. 
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Bacon  v.  Linooln. 

[4  CmBZNO,  210.] 

OyvsNANT  OF  Sbisin  is  Broken  ip  Lot  has  No  Existbnos  which  the  dead 
pniporto  to  convey. 

Breach  of  Covenant  iiay  bb  Assiqneo  Gbnxbally  bt  Nioativino  the 
words  of  the  covenant;  and  thU  role  applies  to  the  covenant  of  aeiaiii 
where  the  breach  ie  that  there  is  no  sach  land  as  that  described. 

AcmoN  for  breach  of  a  covenant  of  seisin.  The  case  appears 
from  the  opinion.  Verdict  for  the  defendant,  and  ezoeptiona  Ijj 
the  plaintiff  to  certain  rulings  of  the  judge  at  the  trial. 

W,  A.  Bryant  and  L,  WiUiams,  for  the  plaintiff. 
P.  C.  Bacon,  for  the  defendant. 

By  Court,  Wildb,  J.  This  is  an  action  to  recover  damages  for 
a  breach  of  the  covena^nt  of  seisin  contained  in  the  deed  of  the 
defendant,  by  which  he  conveyed,  or  the  deed  purported  to  con- 
vey, to  the  plaintiff,  a  certain  tract  of  land,  situate  in  the  counlgp 
of  Hamilton,  state  of  New  York,  and  known  as  No.  5,  on  a  map 
of  township  No.  88,  in  said  county,  filed  in  the  office  of  the  clerk 
of  Montgomery  county  in  said  state. 

At  the  trial,  the  plaintiff  offered  evidence  to  prove,  that  the 
township  had  never  been  divided  into  lots;  and  it  was  there- 
upon ruled  by  the  court,  that  if  no  such  lot  existed  as  that 
described  in  the  deed  to  the  plaintiff,  this  action  upon  the  cov- 
enant of  seisin  could  not  be  maintained. 

This  ruling,  in  our  opixiion,  is  not  well  founded,  for  the  de- 
fendant covenanted  that  he  was  seised  of  the  lot  described  in  the 
deed,  and  if  no  such  lot  existed,  that  amounted  to  a  breach  of 
the  covenant. 

It  has  been  objected,  that  the  breach  of  the  covenant  is  not 
well  assigned,  and  that  the  declaration  should  have  averred  that 
there  was  no  such  lot  as  that  described  in  the  deed;  but  we 
think  such  an  averment  is  not  required  by  the  rules  of  pleading. 
The  general  rule  is,  that  breaches  of  covenant  may  be  assigned 
generally,  by  negativing  the  words  of  the  covenant,  and  this 
rule  is  applicable  to  the  breach  of  the  covenant  of  seisin: 
Marstm  v.  Hobbs,  2  Mass.  433,  437  [3  Am.  Dec.  61],  and  there 
is  no  necessity  of  a  special  assignment.  The  covenant  that  the 
defendant  was  seised  of  the  lot  described  in  the  deed  implies 
that  there  was  such  a  lot. 

Exceptionn  sustained. 

Breach  of  Covenant  of  Seisin,  what  does  or  does  not  ooostitates  Sao 
Frmgle  v.WUten'a Ex'r,  1  Am.  Dec  612;  Lot  v.  Thonuu^  2  Id.  854;  WkUbeck 
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r.  Cook,  8  Id.  272;  Mitchdl  v.  Haun,  10  Id.  109;  Oilbai  y.  BMlqf,  IS  Id. 
57;  Bachu  t.  3fcCoy»  17  Id.  585;  Fitzhugh  v.  Oroghan,  19  Id.  139;  WetOmtok 
T.  McMillan,  26  Id.  187;  Logan  v.  Movlder,  33  Id.  338.  In  Ba^ford  y.  Pear- 
son, 0  AUen,  389,  the  principal  case  is  cited,  approvingly,  to  the  point  that  * 
covenant  of  seisin  in  a  deed  is  broken  immediately  if  there  Is  no  each  land  aa 
the  deed  purports  to  convey. 

BBSACil  OV  COVKNANT  MAT  BS  ASSIGNSD,  GeNSRALLT,  BT  NbOATIVIKO  tfa0 

words  of  the  covenant,  though  in  some  cases  a  special  assignment  ia  neoesmys 
MarsUin  t.  llobba,  3  Am.  Dec.  61.  See,  as  to  assignment  of  a  breach  of  * 
covenant  of  seisin,  Logan  v.  Moulder,  33  Id.  338. 


Austin  et  Ux.  v.  Wilbois{  et  Ux. 

[4  GusmHO,  273.] 

Viin)icnvE  Dauages  are  kot  Recoverablb  vob  Libel  or  other  injiny 

which  is  punishable  by  indictment. 
Whether  ViifDicTiVE  or  Exemplary  Damages  Allowable  nr  Aht  Ga8I» 

quare. 
Measure  of  Damages  aoaixst  Husband  and  Wife,  fob  Wob's  Laxt^ 

is  the  same  as  it  would  be  against  her  alone«  if  she  were  sole. 

Casb  for  a  libel  by  the  female  defendant.  The  judge  instruoted 
the  jury,  in  substance,  that  vindictiTe  damages  were  not  zecover- 
able  in  this  case,  but  that  the  damages,  if  any,  must  be  limited 
to  compensation  for  the  injury.  Verdict  for  the  plaintiffs  for 
thirty  dollara,  and  the  plaintiffs  excepted. 

B.  F,  Butler,  for  the  plaintiflGa. 

J.  O.  Abbott,  for  the  defendants. 

By  Court,  Metcalf,  J.  We  are  of  opinion  that  the  juiy  were 
rightly  instructed  that  the  damages  in  this  case  must  be  limited 
to  a  compensation  for  the  injury  received.  Whether  exemplary, 
vindictiye,  or  punitive  damages — that  is,  damages  beyond  a  com- 
pensation or  satisfaction  for  the  plaintiff's  injury — can  ever  be 
legally  awarded  as  an  example  to  deter  others  from  committing 
a  similar  injuiy,  or  as  a  punishment  of  the  defendant  for  hia 
malignity  or  wanton  violation  of  social  duty,  in  committing  the 
injury  which  is  the  subject  of  the  suit,  is  a  question  upon  which 
we  are  not  now  required  nor  disposed  to  express  an  opinion. 
The  arguments  and  the  authorities  on  both  sides  of  this  ques* 
tion  are  to  be  found  in  2  Greenl.  Ev.,  tit.  Damages,  and  Sedg- 
wick on  Damages,  39  et  seq.  If  such  damages  are  ever  recov- 
erable, we  are  clearly  of  opinion  that  they  can  not  be  recovered 
in  an  action  for  an  injury  which  is  also  punishable  by  indict- 
ment, as  libel  and  assault  and  batteiy.     If  they  could  be,  the 
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defendant  might  be  punished  twice  for  the  same  act  We 
decide  the  present  case  on  this  single  ground:  See  Thorley  t. 
Lord  Kerry,  4  Taunt.  355;  Whitney  y.  Hitchcock ,  4  Den.  461; 
Taylor  v.  Carpenter,  2  Woodb.  &  M.  1,  22. 

We  do  not  hold  that  smaller  damages  ought  to  have  been 
assessed  in  this  case  than  would  have  been  legally  recoverable 
if  the  libel  had  been  published  by  the  wife  while  sole,  and  the 
action  had  been  against  her  alone.  A  husband  is  liable  for  his 
wife's  acts,  when  liable  at  all,  to  the  same  extent  as  if  she  alone 
were  answerable. 

Exceptions  overruled. 

HnsBAi7i>*s  LiABiLiTT  FOR  WiPE*8  ToBTS:  See  McuJMey  v,  McOrtgcr^  81 
Am.  Dec.  522;  YeaUB  v.  Reed,  32  Id.  43;  HMU  v.  Fogartie,  45  Id.  775,  and 
note. 

ExzuFLABT  Damaqes,  ALLOWANCE  OF,  UT  Qenxbal.— It  Ib  Undoubtedly 
trae,  as  stated  in  the  note  to  MerriUa  v.  Tarif  J(fg.  Co.,  27  Am.  Deo.  684^ 
that  compensation  is  the  "central  idea  "of  the  law  of  damages.  For  ordi- 
nary torts  and  breaches  of  contract  it  is  clear  also  that  compensation  should  be 
the  strict  measure  and  limit  of  relief  in  damages.  In  such  cases  it  is  just  that 
the  wrong-doer  should  repair  the  wrong  he  has  done,  and  that  the  party  in- 
jured should  be  made  whole,  but  the  law  should  require  nothing  more.  There 
are,  however,  certain  wrongs  of  an  aggravated  character  which  lie  in  the 
border-land  between  tort  and  crime,  and  for  which  every  right-thinking  per- 

j  son  instinctively  feels  that  the  wrong-doer  should  be  made  to  answer  by  some 
more  stringent  rule  than  that  of  bare  compensation  to  the  mjured  party.    As 

1  the  tort-feasor  in  such  a  case  has  injured  another,  it  is  right  that  he  should 
make  such  compensation  as  will  repair  the  injury,  and  as  he  has  done  a  wrong 
which  is  almost,  if  not  actually,  a  crime,  he  should  also  be  made  to  pay 
something  additional  to  mere  reparation,  by  way  of  punishment  and  as  an  ex- 
ample to  other  offenders.  From  this  instinctive  notion  of  justice,  as  applied 
to  this  class  of  torts,  has  sprung,  on  the  one  hand,  the  legislative  doctrine  of 
double  or  treble  damages,  and,  on  the  other  hand,  the  judicial  doctrine  of  ex- 
emplary, punitory,  or  vindictive  damages. 

It  is  not  our  intention,  in  this  note,  to  discuss  the  subject  of  exemplary 
damages,  in  its  various  phases,  or  to  attempt  a  collection  of  any  considerable 
number  of  the  cases  relating  to  it.  It  is  sufficient  for  our  present  purpose  to 
say,'  that  wherever  a  tort  affecting  the  person  or  property  of  another  is  com- 
mitted fraudulently,  maliciously,  or  wantonly,  or  with  such  insult,  cmelty, 
oppression,  gross  negligence,  or  other  aggravating  circumstances  as  to  amount 
to  evidence  of  malice,  it  is  well  settled,  by  an  absolutely  overwhelming 
weight  of  authority,  that  the  injured  party  may  recover,  not  only  actual  com- 
pensation for  his  injury,  but  also  vindictive  Or  exemplary  damages  to  pnuish 
the  offender  and  to  deter  others  from  like  offenses:  Day  v.  Woodtoorth,  13 
How.  U.  S.  371;  Taylor  v.  Church,  8  N.  Y.  452;  Hopkins  v.  AOaniie  etc  R. 
R.  Co.,  36  N.  H.  10;  Pasiorius  v.  FUher,  1  Rawle,  27;  P&rter  v.  Seder,  23 
Pa.  St.  424;  Fleet  v.  Hollenkemp,  13  B,  Mon.  219;  KoutUz  v.  Brown,  16  Id. 
677;  Shaw  v.  Bromn,  41  Tex.  446;  Brown  v.  Evans,  8  Saw.  490;  S.  C,  17 
Fed.  Kep.  913;  Sedgwick  on  Meas.  of  Dam.;  Wood's  Mayne  on  Dam.  68; 
Field  on  Dam.  28;  1  Sutherland  on  Dam.  716  et  seq,;  as  in  cases  of  slanderi 
TaOow  V.  JagueU,  26  Am.  Dec.  399;  Merrill  v.  PeaO^e,  17  N.  H.  540;  Sever* 
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anee  v.  HeeUey,  32  Id.  289;  Synwuds  v.  Carter^  Id.  468;  KnigU  ▼.  FmUt^  89 
Id.  576;  or  libel:  TiOoUon  v.  Ckutham^  3  Am.  Dec  469;  King  t.  Root,  21 
Id.  102;  Evening  News  An,  v.  Tryon^  4  N.  W.  Rep.  267;  EMon  t.  Counter, 
15  Id.  760;  or  eodaction:  Torre  v.  SttmrnerSf  10  Am.  Dec.  597;  Weaver  ▼. 
.^ocAcrJ,  44  Id.  178,  note;  Davidson  v.  Ooodall,  18  N.  H.  423;  or  breftoh  of 
promise  of  marriage  aggravated  by  Bednction,  fraud,  or  deceit:  Corydl  t.  Col' 
haughj  1  Am.  Dec.  192;  Kurta  v.  Frank,  76  Ind.  594;  S.  C,  40  Am.  B«p. 
275;  or  a  wanton  or  malicious  injury  to  the  person  by  an  obetmction  in  the 
highway:  Lindey  v.  Buehnell,  38  Am.  Dec.  82,  per  Chnrch,  J.;  or  a  wanton, 
malicious,  or  aggravated  trespass  upon,  or  injury  to,  real  or  personal  property: 
MerriUi  v.  Tariff  MJg,  Co.,  27  Am.  Dec.  685,  note;  Parker  v.  Jftse,  27  Ala. 
480;  Devaughn  v.  Heath,  37  Id.  595;  Iio$»er  v.  Buim,  66  Id.  89;  Dorde^  T. 
Manlove,  14  Cal.  553;  liu$9eU  v.  Denniaon,  45  Id.  337;  8mUh  v.  WunderUdk, 
70  111.  426;  Hefley  v.  /?aJkfr,  19  Kan.  9;  Craig  v.  Cooi,  28  Minn.  232;  Amn 
y.  Jlilton,  70  Me.  36;  Parl^  v.  Shackeiford,  61  Mo.  68;  Newman  v.  iSt  Xoins 
ete.  Ji,  IL  Co,,  2  Mo.  App.  402;  Storm  v.  <7r«<n,  51  Miss.  103;  Perkinsv.  Towle^ 
43  N.  H.  220;  Craddock  v.  Ooodtoin,  54  Tex.  578;  or  the  cruel  and  opprenive 
disposseBsion  of  a  party  in  inclement  weather,  though  in  the  exercise  of  «  sup- 
posed legal  right:  liaynor  v.  Nime,  37  Mich.  34;  S.  C,  2&  Am.  Bep.  48S; 
or  maliciously  suing  out  a  writ  of  sequestration:  Marria  v.  Finberg,  46 
Tex.  70;  or  willfully  causing  the  seizure  of  exempt  property:  CoUman  t. 
Byav,  58  Ga.  132;  or  malicious  trespass  by  an  officer  under  color  of  l^gal 
process:  Nightmgale  v.  ScanneU,  18  Cal.  315;  or  malicious  refusal  by  a  pnblio 
officer  to  permit  the  inspection  of  records  under  his  control:  Brewer  v.  Wal' 
ton,  G5  Ala.  88;  or  where  an  officer  fraudulently  procures  the  insertioo,  in  * 
writ,  of  commissions  to  which  he  is  not  entitled  and  collects  the  same:  Sham 
V.  Brown,  41  Tex.  446;  or  in  case  of  a  gross  fraud  in  the  sale  of  diseased 
sheep:  Wheeler  v.  RandaJU,  48  111.  182;  or  of  an  injury  caused  by  the  grosa 
negligence  or  wantonness  of  a  railroad  company  or  other  party:  Sowth  etc, 
B,  n,  Co,  T.  McLendon,  63  Ala.  266;  lienkaxif\.  Morris,  66  Id.  406;  B^ 
inson  v.  Western  ete.  B.  B,  Co,,  48  Cal.  409;  Kansas  etc  B,  Co.  v.  Eesaler,  18 
Kan.  523:  Hopkins  v.  Bailroad,  36  N.  H.  9;  or  where  a  passenger  on  a  rail- 
way train  having,  in  good  faith,  tendered  a  tax  certificate  for  his  fare  ia 
ejected  after  another  has  offered  to  pay  his  fare:  LouisviUe  etc,  B.  B.  Co.  ▼• 
OarreU,  8  Lea,  438;  S.  C,  41  Am.  Rep.  640. 

These  cases  are  referred  to  merely  as  instances  of  the  application  of  tha 
doctrine  of  exemplary  damages.  The  general  rule  upon  the  subject  is  well 
stated  by  Sabin,  J.,  in  Brown  v.  Evans,  8  Saw.  490;  S.  C,  17  Fed.  Bep. 
913,  as  follows:  "  It  may  be  laid  down  as  a  general  proposition  of  law,  ele- 
mentary in  character,  that  in  all  this  class  of  cases  of  personal  torts,  *.  vin- 
dictive actions,*  such  as  assault  and  battery,  slander,  libel,  seduction,  ctmi. 
0071.,  malicious  arrests  and  prosecutions,  seizure  of  goods,  etc.,  where  the  ele- 
ments of  fraud,  malice,  gross  negligence,  cruelty,  oppression,  brutality,  or 
wantonness  intervene,  exemplary  or  punitive  damages  may  be  recovered  from 
the  defendant.  The  authoritietv  supporting  this  proposition  are  too  numerous 
to  cite  or  review  here.  An  examination  of  a  few  of  the  authorities  will  es- 
tablish the  fact  that  this  has  been  the  settled  law  of  this  coimtry  for  mora 
than  one  hundred  years,  and  that  such  is  now  the  law  in  nearly  all  the  states 
of  the  Union.    Nebraska,  I  believe,  is  a  solitary  exception  to  the  rule." 

The  doctrine  has  not  been  established,  however,  without  vigorous  protests 
from  many  able  text- writers  and  judges.  As  shown  in  the  note  to  MerrUU 
▼•  Tariff  Mfg,  Co,,  27  Am.  Dec.  085,  Professor  Greenleaf  was  an  unoom- 
promising  opponent  of  the  principle  of  exemplary  damages,  and  strenuonslj 
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comtMited  the  argaments  of  Mr.  Sedgwick,  who  most  be  regarded  as  the 
foremost  champion  of  this  doctrine:  2  GreenL  Ev.,  sec.  253,  and  note.  Mr. 
Field,  also,  wiiile  he  admits  the  rale  of  exemplary  damages  to  be  well  estab- 
lished, agrees  with  Professor  Greenleaf  in  regarding  it  as  unsonnd:  Field  on 
Dam.  28.  The  doctrine  is  condemned  also  in  an  able  article  in  20  Am.  L.  Eteg., 
N.  S.,  270,  and  by  a  correspondent  in  6  Cent.  L.  J.  74,  approving  certain  re- 
marks of  Byan,  C.  J.,  in  ^om  v.  Chicago  etc.  B,  Co,,  42  Wis.  654.  And  in 
an  able  and  exhaustive  opinion  in  Fay  v.  Parher,  53  N.  H.  342;  S.  C,  16  Am. 
Bep.  270,  the  whole  subject  is  very  learnedly  discussed  by  Mr.  Justice  Fob 
ter,  who,  after  a  critical  examination  of  a  large  number  of  cases,  arrives  at 
the  conclusion  that  'Hbe  modem  erroneous  idea  of  exemplary  damages'*  is 
foimded  upon  dicta  rather  than  upon  direct  authority,  and  that  what  is  really 
meant  by  what  are  termed  "  exemplary  damages  "  is,  in  most  cases,  damages 
for  wounded  feelings,  etc  He  agrees  with  Professor  Greenleaf,  and  other 
writers  on  that  side  of  the  question,  in  regarding  ''exemplary  or  punitory 
damages  *'  as  opposed  to  correct  legal  principles,  and  in  holding  that  compen- 
sation, and  not  punishment  or  example,  should  be  the  invariable  rule  of  dam* 
ages. 

Those  who  maintain  this  view  insist  that  the  only  legitimate  function  of 
civil  courts  is  to  administer  relief  for  private  injuries;  that  it  is  no  part  of 
their  business  to  punish  wrong-doers,  but  that  this  branch  of  judicial  power 
belongs  exclusively  to  the  criminal  courts;  that  one  who  is  injured  by  a 
tort  is  entitled  to  no  more  than  exact  reparation  for  the  injury;  that  if 
more  is  to  be  exacted  from  the  wrong-doer,  by  way  of  punishment,  or  for  the 
sake  of  public  example,  it  should  be  by  a  criminal  proceeding  on  behslf  of 
the  state,  and  the  penalty  should  go,  with  other  fines  and  penalties,  into  the 
public  treasury;  and  that,  if  the  wrong  is  not  punishable  criminally,  and  yet 
is  deemed  deserving  of  punishment,  the  statute  should  provide  the  remedy. 
It  is  conceded,  however,  by  those  opposing  the  doctrine  of  exemplary  dam- 
ages, that  wherever  the  elements  of  fraud,  malice,  wantonness,  oppression, 
or  other  aggravating  circumstances  enter  into  a  wrong,  they  are  to  be  consid- 
ered by  the  jury,  and  damages  awarded,  not  to  punish  the  wrong-doer,  but 
to  compensate  the  injured  party  for  his  mental  anguish,  mortified  sensibili- 
ties, wounded  honor,  etc.,  resulting  from  these  aggravations  of  the  wrong: 
Bixby  V.  Durdap,  56  N.  H.  456.  And  this  is  the  rule  of  the  Scottish  law: 
Smith  on  Ilei)aration,  472.  The  answer  to  this  theory,  it  seems  to  us,  is  that, 
BO  far  as  it  holds  that  the  administration  of  punishment  is  no  legitimate  part 
.of  the  law  of  damages,  or  of  the  functions  of  a  civil  court,  it  assumes  the  very 
point  in  controversy.  It  is  admitted  on  all  hands  that  the  general  rule  of 
damages  is  compensation.  The  question  is  whether.it  is  an  inflexible  rule,  or 
one  that  may  be  departed  from  in  cases  of  aggravated  wrong.  Though  dam- 
ages are  ordinarily  given  solely  for  compensation,  it  seems  to  us  that  there  is 
nothing  inconsistent  with  legal  principles  in  making  them  also  an  instrument 
of  punishment  in  a  case  that  calls  for  punishment.  Indeed,  as  has  been  re* 
marked  in  some  of  the  decisions  on  this  point,  damages  do  in  fact  generally 
operate  incidentally  as  punishment  even  when  they  are  limited  to  strict  com- 
pensation. Why,  then,  may  they  not  be  made  directly  punitory  in  cases  of 
aggravated  wrong?  The  fact  that  the  additional  sum  assessed  as  punishment 
goes  to  the  injured  party  rather  than  to  the  public,  it  seems  to  us  is  not  a  solid 
ground  of  objection.  It  is  not  essential  to  punishment  that  the  public  should 
receive  the  penalty  exacted.  It  is  the  exaction  which  constitutes  the  punish- 
ment. Revenue  is  not  the  purpose  for  which  pecuniary  penalties  are  imposed; 
it  is  a  mere  incident.  No  doubt,  in  ordinary  cases  of  crime,  the  proceeds 
Am,  Dbg.  Vol.  L— 49 
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shoald  go  to  the  state,  beoaoae  it  bean  the  expense  of  prosecatioii.  Bnt" 
where  the  perty  injuedis  the  preeeeator,  there  Ib  no  impropriety  in  allowing 
him  to  reoeiye  part  or  all  of  the  penalty  exacted,  especially  where  the  wrong 
is  not  a  crime,  bat  only  an  aggravated  tort»  or  qwui  crime,  which  can  b» 
ponisbed  only  by  a  private  action. 

Besides,  when  it  is  conceded,  as  above  stated,  that  in  cases  of  malicSons^ 
wanton,  or  aggravated  tort,  damages  may  be  awarded  for  "wounded  feel- 
ings,** eta,  the  whole  groond  of  controversy  is  practically  given  up.    If 
'*  wounded  feelings"  are  to  be  compensated  only  where  there  is  malice,  or  its 
equivalent,  the  damages  amotmt  to  punishment  of  the  malice,  and  operato 
as  an  example  to  other  offenders,  whatever  they  may  be  called.    Damagea- 
awarded  on  such  grounds  must  necessarily  rest  in  the  discretion  of  the  jury, 
for  there  can  be  no  fixed  standard  by  which  to  measure  them;  and  it  can- 
make  no  practical  differonce  to  either  of  the  parties  whether  they  are  given 
as  a  punishment  for  the  malice  or  as  a  compensation  for  the  additional  injurr 
resulting  from  the  malice,  or  for  both  purposes  combined.    If  the  juxy  are  al- 
lowed to  consider  the  malice  or  other  aggravating  circumstances  at  all,  and  to- 
award  damages  in  their  discretion,  thero  in  scarcely  a  doubt  that  they  will 
give  the  same  damages  whatever  rule  the  court  may  lay  down.    And  even 
though  an  avenge  jury  were  capable  of  the  speculative  refinement  of  givin|^ 
damages  for  "wounded  feelings"  occasioned  by  the  malice  of  the  wrong-doer, 
without  intending  to  give  anything  by  way  of  punishment  for  the  malice- 
itself,  the  damages  would  still  be  substantially  punitory,  unless  dama^^  were- 
allowed  for  "  wounded  feelings"  in  all  cases  of  tort  witiiout  regard  to  the  mo- 
tive or  want  of  motive  for  inflicting  the  injury.    For  a  further  discussion  of 
this  subject,  particularly  as  affecting  damages  for  injuries  to  property,  see- 
the note  to  MerriUs  v.  Tariff  Hfg,  Co,,  27  Am.  Dec.  685. 

Exemplary  Damages  fob  Act  Punishable  Criminally. ^The  question 
presented  in  the  principal  case  as  to  whether  or  not  exemplary  or  punitive 
damages,  if  allowable  under  any  circumstances,  can  be  recovered  for  wrongs 
which  are  made  punishable  by  the  criminal  law,  is  one  of  very  great  difficulty. 
There  are  cogent  arguments  on  both  sides  of  the  question,  but  none  that' 
are  absolutely  conclusive  on  either,  and  the  authorities  are  in  direct  conflict. 
There  are  many  decisions  holding,  as  in  the  principal  case,  that  damages  are 
never  recoverable,  by  way  of  punishment  or  example,  for  any  wrong  which  ie 
punishable  criminally,  such  as  assault  and  battery,  malicious  trespass,  etc: 
TaJber  v.  Hutwn,  6  Ind.  322;  Struble  v.  Nodvo\fe,  11  Id.  64;  Bviler  v.  Met* 
cer,  14  Id.  479;  Nossaman  v.  Eichert,  18  Id.  350;  Humphries  y,  Johnson,  20  Id.  • 
190;  Stewart  v.  Maddox,  63  Id.  61;  Farman  v.  Lauman,  73  Id.  568;  Boyer  T» 
Barr,  8 Neb.  68; S.  C,  30  Am.  Rep.  814;  Fayy,  Parker,  63  N.  H.  342;  S.  a, 
16  Am.  Rep.  270;  TayUyr  v.  Carpenter,  2  Woodb.  &  M.  22  (dictvmy,  Huber  v. 
Teuber,  3  McArth.  484;  S.  C,  36  Am.  Rep.  110.    In  Lucas  v.  Flinn,  35  Iowa» 
9,  there  is  an  intimation  in  favor  of  the  same  doctrine,  though  the  point  was^ 
not  directly  decided.    By  other  decisions,  however,  as  we  shall  presentiy  see, 
the  rule  of  exemplary  damages  for  criminal  torts  is  firmly  established  in  Iowil 
In  a  cabe  in  Georgia,  a  ruling  of  the  court  below  in  an  action  for  assault  and 
battery,  that  the  fact  that  the  defendant  had  been  previously  fined  for  the- 
same  assault  was  no  protection  against  exemplaxy  damages,  was  held  erro- 
neous, and  it  was  said  that  the  judge  ought,  at  most,  to  have  gone  no  further 
than  to  tell  the  jury  that  if  they  thought  the  fine  an  insufficient  punishment, 
they  might  give  such  exemplary  damages  as  to  make  it  sufficient,  but  Ben- 
ning,  J.,  who  delivered  the  opinion,  expressed  his  strong  disapproval  of  th*- 
whole  doctrine  of  exemplary  damages:  Cherry  v.  McCaUt  23  Oa.  193. 
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The  ground  upon  which  these  cases  proceed  in  disallowing  exemplary  dam- 
ages for  a  tort  which  is  punishable  criminally  is  that  it  is  contrary  to  funda- 
mental principles  of  the  common  law,  as  well  as  to  express  constitutional  pro- 
visions prohibiting  double  punishments  for  the  same  offense.  Davison,  J.,  in 
Taber  v.  HuUon,  5  Ind.  322,  which  is  the  leading  case  in  Indiana  on  this 
subject,  after  stating  that  to  allow  exemplary  damages  for  an  assault  and 
tiattery  would  be  to  punish  the  same  act  twice,  says:  "  This  would  not  accord 
with  the  spirit  of  our  institutions.  The  constitution  declares  that  <  no  pec- 
son  shall  bo  twice  put  in  jeopardy  for  the  same  offense,'  and  though  that  pnK 
vision  may  not  relate  to  the  remedies  secured  by  civil  proceedings,  still,  i^ 
serves  to  illustrate  a  fundamental  principle  inculcated  by  every  well-regulated 
system  of  government,  viz.,  that  each  violation  of  the  law  should  be  certainly 
followed  by  one  appropriate  punishment,  and  no  more.  The  state  has  under- 
taken to  vindicate  her  own  wrongs;  and  can  thero  be  any  valid  reason  why 
such  vindication  should  be  the  result  of  a  suit  in  favor  of  a  private  individ- 
ual ?  It  matters  little  to  the  offender  what  be  the  form  in  which  he  pays  th» 
penalty,  so  that  he  pays  but  once;  but  the  rules  of  pleading  and  evidence  do 
not  permit  a  judgment  like  the  present,  to  be  set  up  as  a  bar  to  a  state  prose- 
cution. Hence  the  defendant  still  remains  liable  to  be  tried  and  oonvioted 
lor  a  public  offense.  Though  liable  to  be  punished,  a  criminal  proceeding 
may  not,  it  is  true,  be  instituted  against  him,  but  that  contingency  does  not 
affect  the  principle  involved,  because  the  penalty  which  he  has  incurred  be-^ 
longs  to  the  state,  and  her  failure  to  sue  for  it  would  furnish  no  reason  for 
its  recovery  in  this  action.*'  The  same  doctrine  is  stated  and  illustrated,  att 
too  great  length  to  be  quoted  in  this  note,  in  the  exceedingly  able  and  in- 
structive opinion  of  Mr.  Justice  Foster,  in  the  case  of  Fay  v.  Parker,  53  N.  H., 
342;  S.  C,  16  Am.  Hep.  270. 

Tlie  doctrine  of  these  cases  excluding  punitory  damages  for  torts  which  are- 
criminal,  is  applied  even  where  the  action  is  not  in  form  for  a  tort  of  that, 
nature,  if  the  ^ts  set  out  show  that  it  is  punishable  criminally;  as  in  an  ac- 
tion for  false  imprisonment,  where  the  facts  alleged  constitute  the  crime  oi- 
rout:  Stewart  v.  Maddox^  63  Ind.  51.  So  in  an  action  of  trespass  quaret 
elausum  /regit,  where  the  facts  amount  to  the  crime  of  riot:  Humphries  v« 
•^oAfWOTi,  20  Id.  190. 

Even  though  it  is  directly  provided  by  statute  that  exemplary  damages 
may  be  recovered  for  a  wrong  which  is  also  punishable  criminally,  it  has  been 
held  that  such  damages  can  not  be  allowed,  and  that  the  statute  authorizing 
it  is  unconstitutional;  as  in  case  of  actions  for  injuries,  under  the  *'  civil  dam- 
age law"  of  Indiana,  arising  from  illegal  sales  of  liquor:  Koemer  v.  Oherly,  66 
Ind.  284;  S.  C,  26  Am.  Rep.  34;  ScJutfer  v.  Smithy  63  Ind.  226.  And  if  the 
allowance  of  exemplary  damages  in  such  cases  does  in  fact  constitute  double 
punishment  for  the  same  offense,  and  therefore  an  infraction  of  constitutional 
principles,  it  would  certainly  seem  to  make  no  difference  that  there  is  a  stat- 
ute authorizing  it,  and  that  the  cases  just  cited  were  correctly  decided.  In 
a  prior  case,  however,  arising  in  the  same  state  under  the  same  statute,  the 
act  was  upheld,  and  it  was  decided  that  exemplary  damages  were  recoverablo 
for  an  act  which  was  also  made  punishable  by  fine:  Schemer  v.  Smith,  4  Cent. 
L.  J.  272.  In  order  to  sustain  the  decision  it  was  held,  that  there  was  a 
distinction  between  a  *'fine"  and  "exemplary  damages."  Says  Howk,  J., 
delivering  the  opinion  in  that  case:  '*  There  is  a  marked  and  well-defined  dif- 
ference between  the  meaning  of  these  terms.  A  fine  is  an  amercement  ixn- 
IXMed  upon  a  person  for  a  past  violation  of  law;  but  exemplary  damages  have 
teference  rather  to  the  future  than  the  past  conduct  of  the  offender,  and  ars 
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ikot  gtyen  as  a  oompeiuation  to  the  injured  party,  but  as  an  admonition  to 
the  offender  not  to  repeat  the  offense."  No  mention  is  made  of  this  case  ia 
the  subsequent  Indiana  cases  above  referred  to. 

In  some  of  the  earlier  cases  in  Illinois  arising  under  the  "civil  damage 
«ct,"  Mr.  Chief  Justice  Breese  held  that  exemplaiy  damages  were  recover- 
able as  expressly  provided  by  that  act,  although  the  wrong  was  one  which 
was  punishable  criminally,  but  that  they  were  not  recoverable  as  punishment, 
l)ut  only  by  way  of  example,  drawing  a  distinction  between  exemplary  and 
punitive  damages:  Meidel  v.  Anthis,  71  111.  24;  AlbrtdU  v.  WaUber,  73  Id. 
69.    In  the  former  of  these  cases  the  learned  chief  justice  says:  "liey  [the 
jury]  may  give  exemplary  damages.    We  understand  by  this  they  may,  in  a 
proper  case,  give,  besides  actual  damages  to  the  party  injured,  such  damages 
as  may  operate  as  a  warning  to  others—they  may  make  an  ezamide  of  the 
eeller  by  the  quantum  of  damages  they  shall  award  against  him.    We  can 
not  believe  it  was  the  design  of  the  legislature  to  give  to  the  jury  in  such  an 
action  the  power  to  punish  the  violator  of  the  law  in  the  shape  of  damages, 
which  go  to  the  party  injured,  the  more  especially  as  by  the  very  act  author- 
izing exemplary  damages,  the  seller,  as  punishment  for  his  wrong-doing,  is 
subject  to  fine  and  imprisoument  in  the  county  jail.    Exemplary  damages 
are  not  to  be  given  as  punishment,  not  as  vindictive  but  as  exemplary  dam- 
ages."   And  in  Albrecht  v.  Walker,  supra,  he  reaffirms  this  doctrine,  and 
again  holds  that  the  exemplary  damages  allowed  by  the  statute  must  be 
awarded  solely  by  way  of  example,  and  not  to  punish  the  wrong-doer,  or  for 
the  sake  of  vengeance,  for  •*  'Vengeance  is  mine,'  saith  the  law."    It  would 
puzzle  a  jury  of  metaphysicians  to  understand  how  damages  can  be  mads 
exemplary  without  being  punitoiy,  since  example  is  one  of  the  prime  object! 
of  all  punishment.    And  if  a  jury  could  be  made  to  understand  the  distinc- 
tion which  the  chief  justice  draws,  what  court  would  be  able  to  determine 
whether  or  not  they  had  regarded  it  in  their  verdict?    At  what  particular 
4)oint  in  any  given  case  could  it  be  said  with  certainty  that  the  damages  had 
•ceased  to  be  exemplary,  and  had  become  punitory?    Subsequent  cases  in 
Illinois  have  repudiated  this  distinction,  and  have  established  the  doctrine  not 
»  only  that  exemplary  damages  are  recoverable  under  the  "civil  damage  law," 
vaa  the  act  itself  provides,  but  also  that  there  is  no  difference  between  ex- 
bmplary  and  punitive  damages:  HacheU  v.  Smddey,  77  111.  109;  Roth  v. 
Eppyt  80  Id.  283;  Brannan  v.  SilveniaU,  81  Id.  434;  Lawry  v.  Coster,  91  Id. 
182. 

Where  exemplary  damages  are  not  allowed  for  torts  punishable  criminally, 
It  is  well  settled  that  the  injured  party  is  entitled,  not  only  to  actual  com- 
pensation fcr  the  pecuniary  injuxy,  but  also  to  additional  compensation,  in 
the  discretion  of  the  jury,  for  wounded  feelings,  loss  of  honor,  or  reputation, 
or  social  standing,  personal  humiliation,  etc. :  Fay  v.  Parker,  53  N.  H.  342; 
8.  C,  16  Am.  Rep.  270;  Boyer  v.  Barr,  8  Neb.  68;  S.  C,  30  Am.  Rep.  814; 
Lucas  V.  Flinn,  35  Iowa,  9;  Stewart  v.  Maddox,  63  Ind.  51.  The  rule  of 
these  cases  is  <*  liberal"  damages  for  compensation,  but  not  a  cent  for  punish- 
ment. Practically,  we  have  no  doubt  that  in  nine  cases  out  of  ten,  if  not  in 
«very  case,  under  this  rule  the  jury,  if  permitted  to  consider  the  aggravating 
cireumstances  attending  the  injury,  would  give  the  same  damages  as  if  they 
were  instructed  that  they  might  allow  exemplary  damages.  The  chief  value 
of  the  distinction  between  exemplary  damages  and  "  liberal "  damages  for 
injury  to  the  feelings,  etc,  in  this  class  of  cases,  lies  generally,  not  in  its 
practical  effect  in  determining  the  amount  of  the  verdict,  but  in  its  utility  as 
a  sort  of  hook  upon  which  to  hang  exceptions.    A  pertinent  illustration  of 
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the  fact  that  the  practical  resnlt  would  be  about  the  flame  under  either  mle^ 
ia  famiflhed  by  a  comparison  of  the  cases  of  Aleom  v.  MUckeU^  63  111.  553; 
and  Craker  v.  Chicago  ttc.  R.  Co,,  36  Wis.  657;  S.  C,  17  Am.  Rep.  604.  Th» 
former  case  was  an  action  for  assault  for  spitting  in  the  plaintiff's  face  in  a 
crowded  court -room,  immediately  after  the  adjournment  of  court.  The  rule 
of  exemplary  damages  was  applied,  and  the  plaintiff  recovered  one  thousand 
dollars  damages,  which  the  court,  considering  that  the  defendant  was  a  man 
of  wealth,  thought  not  too  much  for  him  to  pay  for  the  "indulgence"  of 
using  the  plaintiff's  face  as  a  cuspidor.  In  the  latter  of  the  two  cases  above 
referred  to,  the  action  was  against  a  railway  company  for  an  assault  com- 
mitted by  a  conductor  in  kissing  a  lady  passenger  against  her  will.  The  jury 
awarded  one  thousand  dollars  damages.  The  supreme  court  held  that  exem- 
plary damages  could  not  be  recovered  against  the  defendant  for  the  act  of  ita 
■ervant  in  such  a  case,  but  that  ** liberal"  damages  for  the  injury  to  the 
plaintiff's  feelings,  etc,  should  be  given.  They  thought,  however,  that*, 
regarded  strictly  as  compensation,  one  thousand  dollars  was  not,  under  the 
circumstances,  too  much  to  pay  for  the  stolen  kiss.  We  venture  to  say  that 
in  those  two  cases  the  recovery  would  have  been  the  same,  and  would  have 
been  supported,  whichever  rule  of  damages  had  been  adopted. 

PSEPONDEBANCE  07  AUTHORITT  IN  FaVOR  OF  EXEMPLAKT  DAMAGES  VOB 

Cbduxal  Touts. — It  must  be  admitted  that  the  arguments  which  have  been 
advanced  against  the  allowance  of  exemplary  damages  for  torts  punishable 
criminally,  as  a  matter  of  legal  theory,  are  very  forcible  and  very  difficult  ta 
answer  satisfactorily,  but  whether  those  arguments  are  sound  or  not,  it  ia 
undeniable  that  the  overwhelming  weight  of  authority  is  the  other  way,  an<i 
that,  in  this  country  at  least,  the  doctrine  that  exemplary  damages  may  be 
recovered  in  such  cases,  if  the  jury  will  allow  them,  is  supported  by  a  con* 
fltantly  augmenting  array  of  decisions,  which  no  power  or  splendor  of  legal 
reasoning  can  ever  overcome:  Wood's  Mayne  on  Dam.  59,  note;  1  Suth.  on 
Dam.  738;  Merrills  v.  Tariff  Mfg,  Co.,  27  Am.  Dec.  687,  note;  Garland  v. 
Wholeham,  26  Iowa,  185;  Sanborn  v,  NeiUon,  4  N.  H.  501;  ChiUis  v.  Drdhe^ 
2  Mete.  (Ey.)  146;  Brown  v.  Evans,  8  Saw.  488;  S.  C,  17  Fed.  Rep.  912; 
Brown  v.  Swinfford,  44  Wis.  282.     Such  damages,  for  example,  are  held  to 
be  recoverable  for  criminal  libel  accompanied  by  malice,  wantonness,  or  other 
aggravating  circumstances:  Barr  v.  Moore,  7  Pa.  Law  Jour.  Rep.  57;  for  crim- 
inal conversation  under  aggravating  circumstances:  Sanhom  v.  Neilson,  4  N. 
H.  501 ;  for  an  unlawful  killing  under  a  statute  allowing  a  private  action  there- 
for: Mathews  v.  Warner,  29  Gratt.  570;  S.  C,  26  Am.  Rep.  396  (but  as  such 
an  action  is  strictly  statutory,  exemplary  damages  are  not  usually  recoverable, 
unless  provided  for  by  the  statute:  Carey  v.  Berkshire  B,  B,  Co.,  48  Am. 
Dec.  638,  note);  for  gross  injuries  under  a  *'  civil  damage"  liquor  law,  where 
the  statute  allows  such  damages:  Brannon  v.  Silvemail,  81  HI.  434;  Lowry  v. 
Coster,  91  Id.  182;  Sthafer  v.  Smith,  4  Cent.  L.  C.  272;  Jockers  v.  Borgman,  29 
Kan.  109;  S.  C,  28  Alb.  L.  J.  277;  Carey  v.  Berkshire  R.  B.  Co.,  48  Am.  Dec 
632,  note,  and  cases  cited  supra  in  this  note;  or  for  a  malicious,  wanton,  un- 
provoked, or  otherwise  aggravated  assault  and  battery:  Cook  v.  Ellis,  41  Id. 
757;  Phillips  v.  Kelly,  29  Ala.  628;  Wilson  v.  Middleton,  2  Cal.  54;  Wade  v. 
Thayer,  40  Id.  578;  Jefferson  v.  Adams,  4  Harr.  (Del.)  321;  Foote  v.  Nichols^ 
28  III.  486;  Beeder  v.  Ptirdy,  48  Id.  261;  Alcorn  v.  Mitchell,  63  Id.  553;  Hen- 
driekson  v.  Kingsbury,  21  Iowa,  379;  Giiengerich  v.  Smith,  36  Id.  687;  Ward 
V.  Ward,  41  Id.  686  (see  also  McKinley  v.  Chicago  etc.  B.  B.  Co.,  44  Id.  314); 
TUus  V.  Corkins,  21  Kan.  722;  Slater  v.  Sherman,  6  Bush,  206;  Pike  v.  DiUing, 
48  Me.  539,  Rice,  J.,  dissenting;  Johnson  y.  Smith,  64  Id.  553;  Boetcher  ▼• 
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SiapUi,  27  Mum.  908;  S.  C,  38  Am.  Eep.  205;  S.  C,  7  N.  W.  Rep.  263; 
Wheatley  ▼.  Thorn,  23  Miss.  82;  Corwin  r.  Walton,  18  Mo.  71;  IlUchler  v. 
Vodker,  8  Mo.  Ap.  492;  TowU  ▼.  BlaU,  48  N.  H.  92;  Bobfrts  t.  Ifason,  10 
OUo  St  277;  fFo(if  v.  CoAcn,  8  Rich.  144;  Eowe  v.  if<Me«,  9  Id.  423;  Fiona- 
yon  V.  Womaek,  54  Tex.  45;  Hoadley  ▼.  9fa<«on,  45  Vt.  289;  S.  C,  12  Am. 
Eep.  197;  Edtoards  ▼.  Xeamt^,  46  Vt.  126;  Birchard  v.  Booth,  4  Wi«  67; 
Bmmei  v.  Martin,  15  Id.  240  (but  see  an  intimation  to  the  contrary'  iL  Cor* 
«oran  ▼.  Harmn,  55  Id.  120);  Brown  v.  j^na,  8  Saw.  488;  S.  C,  17  Fed. 
£ep.  912.  Even  Professor  Greenleaf  lays  it  down  that  exemplary  damages 
may  be  recovered  in  an  action  for  assault  and  battery:  2  Greenl.  £y.,  sec.  89; 
fdthongh,  perhaps,  he  means  no  more  than  that  damages  may  be  recovered  in 
auch  a  case  for  "  wounded  feelings,*'  etc. 

The  theory  upon  which  exemplary  damages  are  allowed  in  such  cases,  and 
the  correct  theory  as  we  believe,  is,  not  that  the  wrong*doer  may  be  punished 
twice  for  the  same  offense,  but  that  he  has  by  the  same  act  committed  two 
t>ffenses,  one  against  the  individual,  and  one  against  the  state,  and  that  he 
should  be  severally  punished  for  each.  The  act  which  he  has  done  is  both  a 
crime  and  a  private  wrong  of  a  highly  reprehensible  character.  As  a  crime,  it 
is  punishable  only  by  the  state  in  an  appropriate  criminal  proceeding.  As  a 
private  tort,  it  affords  a  ground  for  the  recovery  of  compensatory  damages  for 
the  injury  actually  suffered  from  it,  and  it  is  also,  by  reason  of  its  aggravated 
character,  punishable  by  exemplary  damages  in  addition  to  compensation. 
This  is  the  ground  taken,  as  justifying  exemplary  damages  in  such  cases,  in 
the  note  to  AferrilU  v.  Tariff MJg,  Co.,  27  Am.  Dec.  687.  Sabin,  J.,  in  Brown 
V.  Evana,  8  Saw.  488;  S.  C,  17  Fed.  Rep.  912,  citing  that  note,  together  with 
« number  of  the  cases  above  referred  to,  thus  tersely  states  the  principle  of  ex- 
emplary damages  as  applied  to  actions  for  criminal  torts:  "A  person  may,  by 
one  act,  commit  two  offenses:  one  against  the  civil  law,  by  the  invasion  of  a 
private  personal  right;  the  other  against  the  state,  in  the  violation  of  its  crim- 
inal law;  and  he  may  be  prosecuted  for  each  offense,  and  yet  not  twice  crim* 
inally  punished  for  the  same  offense.  In  the  one  case,  the  offending  party 
makes  reparation  in  damages  for  the  civil  wrong  done  to  the  person  injured 
thereby;  in  the  other,  the  party  is  punished  by  the  state,  for  an  offense  against 
it  in  the  violation  of  its  law;  and  a  judgment  in  the  one  case  is  no  bar  to  a 
prosecution  in  the  other.'*  So  in  Hendriekaon  v.  Kingsbury,  21  Iowa,  379, 
Oole,  J.,  says:  *'  The  damages  allowed  in  a  civil  case  by  way  of  punishment 
liave  no  necessary  relation  to  the  penalty  incurred  for  the  wrong  done  to  the 
public;  but  are  called  punitive  damages  by  way  of  distinction  from  pecuniary 
•damages,  and  to  characterize  them  as  a  punishment  for  the  wrong  done  to  the 
individual.  In  this  view,  the  awarding  of  punitive  damages  can  in  no  just 
«ense  be  said  to  be  in  conflict  with  the  constitutional  or  common-law  inhibition 
«gainst  inflicting  two  punishments  for  the  same  offense."  See  also  the  remarks 
«f  Mr.  Chief  Justice  Simpson,  in  Chiles  v.  Drake,  2  Mete.  (Ky. )  146,  and  of  Mr. 
Chief  Justice  Ryan,  in  Brown  v.  Swintford,  44  Wis.  282,  to  the  same  effect. 

The  fact  that  a  criminal  action  is  actually  pending  for  the  same  wrong  con- 
vtitutes  no  bar  to  exemplary  damages  in  the  civil  action,  if  such  damages  are 
allowable  at  all:  Edwards  v.  Leavitt,  46  Vt.  126.  Nor  is  the  recovery  of  such 
<iamages  barred  by  a  prior  criminal  conviction  and  punishment  for  the  same 
act:  Cook  v.  Ellis,  41  Am.  Dec.  757;  Jefferson  v.  Adams,  4  Harr.  (Del.)  321; 
Bt^rts  V.  Majson,  10  Ohio  St.  277;  Hoadley  v.  WaXson,  45  Vt.  289;  S.  C,  12 
Am.  Rep.  197;  Birchard  v.  Booth,  4  Wis.  «7;  Brown  v.  Swineford,  44  Id.  282. 
indeed,  under  the  theory  above  stated,  that  the  private  tort  and  the  publia 
crime,  though  both  arising  from  the  same  act,  are  entirely  distinct,  and  that 
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the  civil  remedy  for  the  one  has  no  connection  with  the  criminal  remedy  for 
the  other,  evidence  of  a  prior  conviction  and  pnnishment  in  the  criminal  pro- 
ceeding IB  not  admiasihle,  even  in  mitigation  of  damages  in  the  dvil  action: 
PhiUipa  V.  KeUy,  29  Ala.  628;  WJieaOey  v.  Thorn,  23  Miss.  62;  Woif  y.Coheti. 
S  Bich.  144;  Boadley  v.  Watwn,  45  Yt.  289;  S.  C,  12  Am.  Rep.  197.  But 
the  contraxy  is  held  in  Flanagan  v.  Womack,  54  Tex.  45.  Of  coarse  where 
the  law  allows  a  part  of  the  penalty  recovered  in  the  criminal  action  to  go  to 
the  injured  party,  he  ought  not  to  recover  exemplary  damages  in  the  dvil 
motion:  Jacks  v.  £eU,  3  Car.  &  P.  316.  In  State  v.  ArUery,  1  Stew.  399,  under 
a  statute  allowing  the  jury  in  a  criminal  action  for  assault  to  assess  the  fine, 
it  was  held  that  evidence  of  the  pendency  of  a  civil  action  for  the  same  assault 
admissihle  in  mitigation  of  the  fine. 


City  of  Lowell  v.  Spaulding. 

[4  CUlHOfO,  377.] 
MUKIOIPAL   COSPOSATION  CAN  ReCOVEB   FROM    PaRTT   BoUND  TO    BkPAIB 

Sidewalk  damages  recovered  against  it  hy  a  person  injured  hy  a  defect 
in  the  sidewalk,  buc  can  recover  single  damages  only. 

fiANDLORD  IS  NOT  LlABLE  FOR  InJITRY  FROM  DEFECTIVE  SiDEWALK  in  frOUt 

of  leased  premises,  unless  it  be  distinctly  proved  that  he  has  expressly 
agreed  with  the  tenant  or  occupier  to  keep  the  sidewalk  in  repair,  but 
the  tonant  or  occupier  is  liable. 

Case  to  recover  damages  which  the  plaintiffs  had  been  obliged 
.to  pay  to  a  party  injured  by  a  defect  in  the  sidewalk  in  front  of 
his  premises.  The  premises  were  occupied  by  the  defendant's 
tenants  and  not  by  himself,  and  no  agreement  by  him  to  repair 
the  sidewalk  was  shown.  Double  damages  had  been  recovered 
against  the  plaintiffs.  The  judge  was  of  opinion  that  the  plaint- 
ifib  could  not  recover. 

8.  Ames  J  city  solicitor,  for  the  plaintifib. 

J.  t/.  JbboU,  for  the  defendant. 

By  Court,  Shaw,  G.  J.  The  city  of  Lowell,  having  been  obliged 
to  pay  damages  to  a  party  injured  through  a  defect  in  one  of  the 
highways  therein,  arising  from  the  want  of  repair  of  a  sidewalk, 
now  seek  their  remedy  to  recover  single  damages  of  the  defend- 
ant, as  the  owner  of  the  estate,  the  sidewalk  of  which  was  de- 
fective. This  case  would  be  similar  in  principle  to  the  case  of 
Lowell  V.  Shorty  4  Gush.  275,  if  the  defendant  was  bound  to  re- 
pair. But  it  appears  from  the  facts  stated,  that  the  defendant 
had  only  a  reversion  in  the  estate,  and  that  the  tenements  were 
in  the  actual  occupation  of  his  tenants. 

By  the  common  law,  the  occupier  and  not  the  landlord  is 
bound,  as  between  himself  and  the  public,  so  far  to  keep  build* 
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ings  in  repair,  that  they  may  be  safe  for  the  public;  and  sncb 
occupier  is  prima  facie  liable  to  third  persons  for  damages  aris- 
ing from  any  defect:  Reginay.  WaUa,  1  Salk.  857;  S.  O.,  suhnotn. 
Eejina  ▼.  Waistn,  2  Ld.  Baym.  856;  S.  C,  3  Id.  18;  Cheeiham 
t  Eamp8on^  4  T.  B.  818.  If,  indeed,  there  be  an  express  agree- 
ment between  landlord  and  tenant,  that  the  former  shall  keep 
the  premises  in  repair,  so  that  in  case  of  a  recoveiy  against  the 
tenant,  he  would  have  his  remedy  oyer,  then  to  avoid  circuiij 
of  action,  the  party  injured  by  tlie  defect  and  want  of  repair, 
may  have  his  action  in  the  first  instance  against  the  landlord: 
Payne  t.  Bogera,  2  H.  Black.  850.  But  such  express  agreement 
must  be  distinctly  proved. 
Judgment  for  the  defendant. 

MUKICIPAL  COBPORATION   MAT  RbCOVXB  Or  OVX  NSOUOSMTLT  LXATIKO 

8tbkbt  Unsafi  single  damages,  for  an  injury  soffered  by  another  through 
such  defect,  where  such  corporation  has  been  compelled  to  pay  double  dam- 
ages for  the  injury:  Lcwell  v.  Botton  etc,  B,  B.  Co.,  34  Am.  Dec.  33,  and  note. 
So  where  an  adjacent  owner  negligently  leaves  an  obstruction  in  the  street^ 
whereby  another  is  injured,  and  the  corporation  is  compelled  to  pay  double 
damages  therefor:  Lowell  v.  Short,  4  Gush.  276. 

Liability  of  Landlord  and  Tenant  RBSPXCTiyBLT  fok  Nuisances  ob 
Injuries  from  Failure  to  Repair. — ^We  purpose  to  discuss  under  this 
heady  1.  The  liability  of  the  lessor  to  the  tenant;  2.  The  liability  of  the  lessor 
to  strangers;  and,  3.  The  liability  of  the  tenant  to  strangers. 

Liability  of  Lessor  to  Tenant. — It  is  now  well  settled,  that  in  the  ab- 
sence of  express  covenants  or  conditions  in  the  lease,  where  there  is  no  fraud» 
misrepresentation,  or  concealment,  there  is  no  implied  warrant  on  the  part  of 
the  lessor  that  leased  premises  are  fit  or  suitable  for  the  purpose  for  which 
they  are  rented,  and  no  implied  covenant  to  put  or  keep  them  in  repair:  Tay- 
lor's  Land,  and  Ten.,  7th  ed.,  sees.  175  a,  327;  Smith  k  Sod.  Land,  and  Ten. 
-120,  121;  Woodf.  Land,  and  Ten.,  12th  ed.,  568;  Wood's  Land,  and  Ten.  585^ 
Brewster  v.  De  Fremery,  33  GaL  341;  Estep  v.  Ektep,  23  Ind.  114;  Purcell  ▼. 
I^ZmA,  86  Id.  34;  a  C,  16  Cent.  L.  J.  230;  22  Am.  L.  Reg.,  N.  S.,  312; 
Libbey  v.  To^brd,  48  Me.  316;  Krueger  v.  FerraiU,  29  Minn.  385;  S.  C,  43 
Am.  Rep.  223;  14  Rep.  660;  13  N.  W.  Rep.  158;  WUhinwn  v.  ClauMn,  2» 
Minn.  91;  ScoU  v.  Simotu,  54  N.  H.  426;  Witty  v.  MaUhews,  52  N.  Y.  512; 
Jaffe  V.  Haiieau,  56  Id.  398;  S.  C,  15  Am.  Rep.  438;  Arnold  v.  Clark,  13 
Jones  &  S.  252;  Pott  v.  Vetter,  2  E.  D.  Smith,  248;  Bherwood  v.  Seaman,  2 
Bosw.  127;  Howard  v.  DooUttle,  3  Duer,  454;  Kahn  v.  Love,  3  Or.  206.  In  a 
lease  of  land  for  pasturage  or  agriculture,  there  is  no  implied  warranty  of  its 
fitness  for  those  purposes:  Sutton  v.  Temple,  12  Mee.  &  W.  52;  Erskme  v. 
Adeane,  L.  R.,  8  Ch.  App.  756;  S.  C,  6  Eng.  Rep.  594;  Mendd  v.  Fiuk,  8 
Brad.  (111.)  388.  In  case  of  a  lease  of  a  house,  there  is  no  implied  condition 
that  it  is  safe  or  fit  for  habitation;  and  if  it  is  ruinous  or  unsafe,  there  is  no 
duty  upon  the  lessor  to  inform  the  tenant  of  the  fact,  and  he  is  not  liable  for 
not  doing  bo  if  there  is  no  active  deceit:  Keales  v.  Cadogan,  10  Com.  B.  591. 
But  in  some  oi  the  earlier  English  decisions  it  seems,  however,  to  have  been 
held,  that  there  was  in  a  lease  of  a  honse  an  implied  condition  that  it  was  fit 
lor  safe  and  comfortable  occupancy:  SaUAury  v.  Manhal,  4  Car.  &  P.  65; 
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S.  C,  19  Eng.  Com.  L.  409;  Hdicarda  v.  EtherimjUm,  Ry.  &  M.  268;  S.  C,  21 
Eng.  Com.  L.  748;  Coxcle  r.  Gocdwin,  9  Car.  &  P.  378;  S.  C,  38  Eng.  Com.  L. 
162;  Smith  v.  Marrahk,  11  Mee.  &  W.  5.  But  theso  cases  must  be  regarded 
as  overruled:  Hart  v.  Windsor,  12  Mee.  &  W.  86;  SuUon  v.  Temple,  Id.  62; 
S'co^^  V.  SimonSf  supra.  The  general  rule  is,  that  in  tbe  absence  of  coyenanta 
or  fraud,  the  tenant  takes  the  premises  ''for  better  or  for  worse:"  Mumford 
V.  Broum,  6  Cow.  75;  S.  C,  16  Am.  Dec.  440,  per  Savage,  C.  J.  This  is  true 
especially  as  to  all  defects  open  to  examination.  In  Georgia,  however,  there 
is  an  express  statute  making  it  the  lessor's  duty  to  repair,  but  this  Ptatute  ia 
held  not  to  apply  to  patent  defects:  Driver  t.  Maxvelly  56  Ga.  11. 

In  accordance  with  the  general  doctrine,  that  where  there  is  no  agreement 
by  the  lessor  to  repair,  the  lessee  must  take  the  risk  of  the  safe  occupancy  of 
the  premises,  it  has  been  held  that  the  lessor,  in  the  absence  of  such  agree- 
ment, is  not  liable  to  the  tenant  for  injuries  resulting  from  the  defective 
condition  of  the  premises  at  the  time  of  the  letting,  where  there  is  no  positive 
misfeasance  en  his  part:  O'Brien  v.  Copwdl,  DO  Barb.  497;  Jc^fe  v.  Ilarteau, 
66  N.  Y.  398;  S.  C,  15  Am.  Rep.  438;  as,  for  damage  to  his  goods  by  water, 
owing  to  the  defective  construction  of  a  cellar-wall:  Loupe  v.  Wood,  51  CaL 
686;  nor  for  injury  from  leakage  from  a  pipe  extending  from  the  roof  through 
the  demised  premises  to  the  sewer:  Opdyke  v.  Prouiy,  6  Hun,  242;  nor  for  a 
nuisance  arising  from  foul  smells  from  a  privy:  Vai  v.  Weld,  17  Mo.  232; 
nor  fo**  an  injury  to  the  tenant's  child  while  playing  on  the  platform  of  a  fire- 
escape  which  is  out  of  repair:  McAIpin  v.  Powtll,  70  N.  Y.  126;  S.  C,  26 
Am.  Hep.  555,  and  note;  nor  for  an  injury  to  the  tenant  or  his  goods  by  the 
falling  of  a  wall  which  is  out  of  repair  at  the  time  of  the  lease,  or  becomes  so 
afterwards,  of  which  he  has  nolii.e:  Dreicstcr  v.  De  Fremery,  33  Cul.  1.41; 
Shd'tcood  V.  Sauna n,  2  Bosw  127.  Hut  the  case  of  Kayle  v.  ^V<///rt•,  3 
I)al\',  140,  seems  to  l)e  irrccoricihible  with  these  decisions;  for  it  was  there 
hehl  tiiat  a  lessor  neglecting  to  repair  a  chimney,  which  afterwards  fell 
upon  the  tenant's  gv)i)ds,  was  liable  for  the  injury,  because  a  tenant  from 
year  to  year  was  not  reciuired  to  make  repairs  of  such  a  permanent  charac- 
ter as  the  restoration  of  a  ruinous  chimnev.  WJiere  there  was  an  uncovered 
shaft,  used  to  run  machinery  on  leased  premises  at  the  time  of  the  letting, 
and  owing  to  its  exposed  situation  an  employee  of  the  tenant  fell  against 
it  and  was  injured,  the  lessor  was  held  not  to  be  liable:  liyan  v.  Wilson,  87 
N.  Y.  471;  S.  C,  13  Week.  Dig.  513;  25  Alb.  L.  J.  175.  So  where,  owing 
to  the  want  of  a  fence,  removed  by  the  lessor  before  the  letting,  the  child 
of  a  subtenant  of  the  lessee  fell  from  the  demised  Dremises  to  the  sidewalk 
and  was  injured,  the  lessor  was  adjudged  not  to  be  liable,  although  he 
had  verbally  agreed  with  the  tenant  to  repair:  Pdenon  v.  Smart,  70  Mo. 
134;  S.  C,  9  Rep.  446.  So  where  a  subtenant  was  injured  by  the  bursting 
of  a  kitchen  boiler  upon  the  premises,  owing  to  the  want  of  a  safety-valve, 
there  being  no  evidence  that  the  owner  knew,  or  had  reason  to  suspect, 
any  defect  or  danger,  so  as  t )  charge  him  with  any  positive  misconduct: 
Jaf,>  V.  Harteau,  53  X.  Y.  398;  S.  C.  15  Am.  Hep.  438.  Of  course,  under 
the  Georgia  statute  heretofore  referred  to,  the  lessor  of  premises  is  liable 
if  they  are  not  in  a  condition  to  be  used  for  the  purpose  for  which  they 
are  let,  owing  to  want  (»f  repairs,  and  damage  results;  or  if  they  become 
defective,  from  want  of  repair  after  the  letting,  and  the  lessor  has  due 
notice:  Whittle  v.  Webnter,  55  Ga.  180.  And  generally,  the  omission  of 
the  lessor  to  provide  any  appliances  for  the  tenant's  safety  which  the  law 
specitically  requires,  will  render  him  liable  for  any  resulting  injury;  as 
when  he  neglects  to  furnish  the  house  with  fire-escapes,  as  provided  by 
statute,  and  the  wife  of  the  tenant  loses  her  life  in  a  fire  in  consequence: 
Willy  V.  Mulledy,  78  N.  Y.  310;  S.  C,  34  Am.  Rep.  536. 
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Wbcre  tbare  ii  a  leaae  of  only  a  part  of  a  hoiue,  and  an  injury  reaoltB  from 
a  want  of  repairs  in  another  part,  the  lesBor*!  liability  will  depend  opon  his 
control  of  such  other  part,  and  upon  hie  n^ligenoe,  uid  he  will  be  liable,  if 
at  all,  not  from  any  implied  liability  to  repair,  but  from  hia  negligently  snf- 
fering  a  nniaance  in  the  part  under  hia  control  to  the  detriment  of  the  tenant 
of  the  other  part.  No  donbt  where  the  lessor  of  part  of  a  building  occupies 
the  other  part,  and  negligently  suffers  injurious  substances  to  leak  through 
Into  his  tenant's  rooms,  he  will  be  liable:  Stapenhorgt  v.  American  Mfg,  Co,^ 
15  Abb.  Pr.,  N.  S.,  355;  S.  C,  36  N.  Y.  Sup.  Ct  392;  Priut  ▼.  NichoU,  116 
Mass.  401;  8wU  v.  Simoru,  54  N.  H.  426.  So  where  an  owner  lets  the  lower 
part  of  his  house  and  occupies  the  upper  part  himself,  and  by  his  negligence 
in  the  construction  or  maintenance  of  the  roof,  nun  beats  through  and  injures 
the  tenant's  goods:  TociUv.  BeekeU,  67  Me.  544;  S.  0.,  24  Am.  Bep.  54.  Bat 
in  such  a  case,  where  an  injuiy  happens  from  a  leak,  without  any  want  of 
reasonable  care  on  the  part  of  the  lessor,  he  is  not  liable:  Cantaira  ▼.  Tctylor, 
L.  B.,  6  Ex.  217.  Nor  is  he  liable  for  the  bursting  of  a  water-pipe  in  a  part 
of  the  house  not  demised,  where  by  the  lease  the  tenant  expressly  assumes 
that  risk:  Fera  v.  Child,  115  Mass.  32.  Where  the  lower  part  of  a  building 
is  let  to  one  tenant,  and  the  upper  part  to  another,  and  there  is  no  agreement 
to  repair,  the  owner  is  not  liable  to  the  lower  tenant  for  an  injury  from  a  leak 
in  the  roof:  Krueger  v.  Ferrant,  29  Minn.  385;  S.  C,  43  Am.  Bep.  223;  8. 
C,  14  Bep.  660;  13  N.  W.  Bep.  158;  nor  for  neglecting  to  replace  the  rod 
when  destroyed  by  fire:  Ihupe  ▼.  Oenm^  45  N.  Y.  119;  S.  C,  6  Am.  Bep. 
47.  Nor  is  he  liable  for  the  negligence  of  an  upper  tenant  in  permitting 
water  to  run  down  upon  the  tenant  below:  CJreen  v.  Hague,  10  Brad.  (HL) 
598.  Thus,  where  the  lessor  places  in  the  room  of  the  upper  tenant  a  bowl 
for  his  exclusive  use,  the  apertures  of  which  are  insufficient  to  permit  the  es- 
cape of  all  the  water  entering  by  the  faucet,  and  the  tenant  negligently  leavea 
the  faucet  open,  so  that  the  water  overflows  and  leaks  through  npon  the  ten- 
ant below,  the  lessor  is  not  liable,  for  the  bowl  is  not  itself  a  nuisance,  bat 
becomes  so  only  by  the  negligence  of  the  upper  tenant:  McCarlhy  v.  Forib 
Co»  Savings  Bank,  74  Me.  315;  S.  C,  43  Am.  Bep.  591.  But  where  the  ten- 
ant below  is  injured  by  the  overflow  from  a  bath-tub  in  an  apartment  above, 
through  the  negligence  of  the  upper  tenant,  the  lessor  is  held  nevertheleH 
liable  if  he  has  as  much  control  of  the  room  in  which  the  bath-tub  is  as  tha 
upper  tenant:  FMdenburg  v.  Jones,  63  Ga.  612;  Jones  v.  Freidenburg,  66  Id. 
505;  S.  C,  42  Am.  Bep.  86.  And  where  injury  occurs  to  a  tenant  by  leakage 
fi*om  a  water-closet  in  a  room  above,  to  which  all  the  tenants  in  the  building 
(including  the  tenant  below),  as  well  as  persons  from  without  the  building, 
have  access,  though  the  direct  cause  of  the  injury  is  the  negligence  of  other 
tenants  in  choking  up  the  pipes,  the  lessor  is  liable  for  not  repairing  if  he 
had  due  notice  of  the  nuisance,  and  had  in  fact  promised  to  repair  after  such 
notice  and  before  the  injury:  Marshall  v.  Cohen,  44  Ga.  689;  S.  C,  9  Am. 
Bep.  170.  And  where  the  owner  directly  authorizes  the  doing  of  an  act  by 
one  of  his  tenants,  which  occasions  injury  to  another,  he  will  be  liable;  as 
where,  after  removing  the  gas-fixtures  from  the  whole  building,  leaving  tha 
pipes  open,  he  authorizes  one  of  his  tenants  to  introduce  gas  into  his  apart- 
ments, causing  an  explosion  of  gas  in  another  tenant's  room:  KimmeUy,  But' 
/eind,  2  Daly,  155. 

Where  there  is  a  common  stairway  in  a  building  for  the  use  of  all  the  ten- 
ants therein,  and  an  injury  happens  to  a  tenant,  or  any  one  lawfully  there, 
by  the  want  of  reasonable  repairs  upon  such  staircase,  the  owner  is  held  liable. 
In  Looney  v.  McLean,  129  Mass.  33;  S.  G.,  37  Am.  Bep.  295,  because  he  ia 
deemed  to  remain  in  possession  and  control  of  the  staircase.    But  in  /Weefl 
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V.  English,  86  Ind.  34;  S.  C,  22  Am.  L.  Reg.,  N.  S.,  312;  16  Cent.  L.  J. 230, 
where  a  common  stairway,  for  the  use  of  all  the  tenants  in  a  tenement-house, 
became  temporarily  unsafe  from  an  accumulation  of  ice,  and  a  tenant,  having 
notice  of  its  condition,  was  injured  in  attempting  to  use  the  stairway,  the 
lessor,  being  under  no  agreement  to  repair,  was  held  not  to  be  liable.  The 
cortributory  negligence  of  the  tenant  in  using  the  stairway,  with  notice  of  its 
eonditioTi,  was  no  doubt  one  of  the  controlling  features  of  this  case.  Where 
the  owners  of  a  canal  leased  to  different  parties  water  power  and  mill-sites 
along  its  banks,  and  covered  over  the  canal  with  planking  for  the  use  of  the 
tenants  along  the  banks,  and,  owing  to  its  defective  condition,  one  of  them 
was  injured  in  attempting  to  walk  over  it,  the  owners  were  held  liable:  JTash 
V.  Minneapolis  Mill  Co.,  24  Minn.  501;  S.  C,  31  Am.  Rep.  349,  they  being 
deemed  the  occupants  of  that  part  of  their  property;  and  they  would  have 
been  held  liable  upon  the  same  ground  to  any  other  person,  not  a  tenant,  who 
bad  come  there  by  their  invitation,  express  or  implied. 

Although,  as  heretofore  stated,  there  is  no  implied  covenuit  in  a  lease  that 
the  premises  are  in  tenantable  condition,  or  that  the  lessor  will  repair,  and 
although  the  lessor  is  not  liable  for  deficiencies  in  these  respects  without  some 
express  stipulation,  yet  if  he  is  guilty  of  any  fraudulent  misrepresentation  or 
concealment  concerning  the  condition  of  the  premises,  he  will  be  liable  for 
any  resulting  injury;  as  where,  knowing  the  premises  to  be  infected  with 
small-pox,  he  fraudulently  conceals  the  fact,  and  the  disease  is  communicated 
to  the  tenant's  family:  Minor  v.  Sharon,  112  Mass.  477;  S.  C,  17  Am.  Rep. 
122,  and  note;  Cesar  v.  Kamtz^  60  N.  Y.  229;  S.  C,  19  Am.  Rep.  164.  So, 
if  he  should  fraudulently  represent  that  the  premises  had  never  been  used  for 
the  storage  of  oil,  when  in  fact  they  had  been  so  used,  and  the  tenant,  enter- 
ing upon  the  faith  of  that  representation,  should  be  injured  by  falling  upon 
the  oily  floor,  the  lessor  would  be  liable;  but  if,  upon  discovering  the  deceit, 
the  tenant  should  continue  his  occupancy  upon  the  lessor's  promise  to  put  in 
a  new  floor,  and  should  afterwards  be  injured,  he  could  not  recover:  Amoi  i 
V.  Clarky  13  Jones  &  S.  252. 

A  naked  promise  to  repair  after  the  demise  creates  no  liability:  PurceU  v. 
English,  86  Ind.  34;  S.  C,  16  Cent.  L.  J.  230;  22  Am.  L.  Reg.,  N.  S.,  312.  But 
if  the  lessor  gratuitously  undertakes  to  repair,  and  does  it  so  negligently  and 
unskillfully  as  to  cause  injury  to  the  tenant,  he  will  be  liable:  OiU  v.  MiddU' 
ion,  105  Mass.  477;  S.  C,  7  Am.  Rep.  548.  And,  generally,  whether  there 
is  a  covenant  to  repair  or  not,  the  lessor  will  be  liable  for  injuries  caused  by 
the  negligence  or  unskillfulnees  of  his  servants  and  employees  in  making 
repairs:  Svhbacher  v.  Diche,  6  Daly,  469;  Qlichavf  v.  Maurer,  75  HL  289; 
&  C,  20  Am.  Rep.  238. 

If  the  negligence  or  laches  of  the  tenant  contributes  to  his  injury  from  a 
want  of  suitable  repairs  he  can  not  recover,  even  though  there  is  an  agree- 
ment to  Repair,  which  is  not  complied  with:  Cook  v.  Soule,  56  N.  Y.  420; 
Williamson  v.  Miller,  55  Iowa,  86:  as  where  he  continues  his  occupation,  hav- 
ing knowledge  of  the  default:  Cook  v.  Soule,  supra;  or  accepts  insufficient 
repairs  without  objection:  WilUamson  y.  Miller,  55  Iowa,  86.  It  is  not  pro- 
posed, however,  in  this  note  ta  discuss  the  effect  of  breaches  of  agreements  or 
covenants  to  repair. 

Liability  op  Lessor  to  Third  Person. — Liability  for  an  injury  from 
a  nuisiince  or  from  defective  repairs  upon  premises  depends  ordinarily  upon 
the  power  to  prevent  the  injury  by  abating  the  nuisance  or  making  the 
repairs  and  therefore  rests  primarily  upon  him  who  has  the  possession  and 
control  of  the  premises.    Hence  it  is  well  settled,  as  staled  in  the  princii>al 
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case,  that  tfao  owner  of  premiseH  demised  to  another  is  not  liable,  prima  fade^ 
for  an  injury  to  a  third  person  from  a  nnisanoe  or  want  of  repairs  thereon,  or 
on  the  adjacent  highway,  bat  that  the  party  injured  must  look  to  the  tenant 
or  actual  occu|>ant:  Taylor's  Land,  and  Ten.  (7th  ed.)  sea  175;  Woodf.  Land. 
andTcn.  (12thed.)707;  Wood's  Land,  and  Ten.,  sec.  539;  Cheethamy.Hampwn, 
4  T.  R.  318;  Griclley  v.  Bloomivgton,  6$  HI.  47;  Oakhank  v.  Holbrook,  11  Cosh. 
302;  Kirby  v.  BoylsUm  Market  An.,  14  Gray,  249;  Stewart  v.  Putoam,  127 
Mass.  403.  Li  order  to  render  the  lessor  liable  for  such  an  injury,  it  must 
appear  that  he  was  under  an  obligation  to  repair,  of  which  the  party  injured 
can  take  advantage,  or  that  he  demised  the  premises  with  the  nuisance  or 
defect  which  occasioned  the  injury  existing  iipon  them,  or  that  he  expressly 
or  impliedly  autliorized  the  act  or  default  which  caused  the  injuxy:  Woodf. 
Land,  and  Ten.  (12th  ed.)  707.  The  latter  of  these  grounds  need  not,  how- 
ever, bo  particularly  considered,  for  it  is  merely  the  ordinaiy  case  of  liability 
for  personal  misfeasance,  and  has  nothing  to  do  with  the  relation  of  landlord 
and  tenant.  Substantially,  therefore,  the  two  first  grounds  are  the  only  ones 
upon  which  the  owner  and  lessor  can  be  made  liable,  as  such,  for  an  injury  of 
this  character.  Says  Lopes,  J.,  in  Nelson  v.  Liverpool  etc,  Co.,  L.  R.,  2  C. 
P.  Div.  311,  in  discussing  this  subject:  "We  think  there  are  only  two  wayi 
in  which  landlords  or  owners  can  be  made  liable,  in  the  case  of  an  injury  to 
a  stranger  by  the  defective  repair  of  premises  let  to  a  tenant,  the  occupier, 
and  the  occupier  alone,  being  prima  facie  liable:  first,  in  the  case  of  a  contract 
by  the  landlord  to  do  repairs,  where  the  tenant  can  sue  him  for  not  repair- 
ing ;  secondly,  in  the  case  of  a  misfeasance  by  the  landlord,  as,  for  instance, 
where  he  lets  premises  in  a  ruinous  condition."  Substantially  the  same  doc- 
trine is  enunciated,  though  with  greater  minuteness,  by  Folger,  J.,  in  CUmcif 
V.  Byrne,  56  N.  Y.  134;  S.  C,  15  Am.  Rep.  395,  where  he  Bays  that  the 
lessor's  liability  for  such  an  injury  must  be  rested  upon  one  of  the  following 
grounds:  **That  he  owned,  or  had  right  in,  the  premises,  and  leased  them 
with  the  nuisance  upon  them;  that  he  was  in  possession  of  the  premises,  and 
used  them  in  their  defective  condition ;  that  he  was  under  a  contract,  enforce- 
able by  plaintiff,  to  keep  the  premises  in  repair,  and  failed  so  to  do;  that  he, 
in  the  first  instance,  created  the  nuisance,  and  put  it  in  the  power  of  others 
to  continue  it;  or  that,  being  a  municipal  corporation,  there  was  a  duty  upon 
it  to  repair." 

1.  Lessor's  LiahUily  where  Nuisance  or  Defect  Exists  at  Tim^,  qf  Leojse, — 
Where  an  owner  of  land  demises  it  with  a  nuisance  upon  it,  especially  where 
he  created  the  nuisance  himself,  he  is  presumed  to  authorize  its  continuance 
by  putting  it  in  the  power  of  another  person  to  continue  it,  and  he  is  liable  to 
a  third  person  subsequently  injured  thereby,  notwithstanding  the  demise: 
Woodf.  Land,  and  Ten.  (12th  ed.)  707,  708;  Taylor's  Land,  and  Ton.  (7th  ed.) 
sec.  175;  Wood's  Land,  and  Ten.,  sec,  639;  Plumer  t.  Ilar^JTr,  14  Am.  Dea 
833,  and  note  discussing  at  length  the  subject  of  liability  for  the  continuanoe 
of  a  nuisance  after  the  original  erector  has  parted  with  the  premises:  Bogert 
T.  Stewart,  26  Id.  296;  Wcujgoner  v.  Jermaine,  45  Id.  474;  Center  v.  DaviSf  39 
Oa,  217;  StepJtani  v.  Broion,  40  111.  428;  Owings  v.  Jones,  9  Md.  108;  McCarthy 
V.  York  County  Sav.  Bank,  74  Me.  315;  S.  C,  43  Am.  Rep.  591;  Scolt  v.  Simons^ 
64  N.  H.  420;  Fish  v.  Dodge,  47  Am.  Dec.  254;  EaHn  v.  Brown,  2E.  D.  Smith, 
36;  Walsh  v.  Mead,  8  Hun,  387;  Bellows  v.  Sackett,  15  Barb.  96,  explained  in 
Swords  V.  Edgar,  59  N.  Y.  37;  S.  C,  17  Am.  Rep.  29?;  Oandy  v.  Jubber,  5 
Best  &  S.  78;  Bo^well  v.  Prior,  2  Salk.  460;  Todil  v.  Flight,  9  C.  B.,  N.  S.,  377. 
Kor  is  it  material  that  the  negligence  of  the  lessee  contributed  to  the  injury; 
Uiat  mav  render  the  lessee  also  liable,  but  it  can  not  exempt  the  lessor  from 
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liability:  Walsh  ▼.  Mead^  8  Hun,  387.  Indeed,  the  naisance  may  be  merely 
passive  until  some  agency  of  the  lessee  intervenes,  and  the  lessor  will  still 
be  liable:  Taylor's  Land,  and  Ten.  (7th  ed.)  sec.  175;  Wood's  Land,  and  Ten. 
sec.  539.  Bat  itmnst  appearthat  the  erection  orstmcture  or  other  thing  causing 
the  injury  is  in  its  very  nature  and  essence  a  nuisance  at  the  time  of  the  de- 
mise, or  that  it  must  in  the  nature  of  things  become  a  nuisance  when  used  in 
the  way  in  which  it  was  designed  to  be  used:  Oandy  y.  Jvbber,  5  Best  &  S. 
78;  Bich  v.  BasterfieU,  56  Eng.  Com.  L.  (4  M.  O.  &  S.)  783;  Owings  v.  Janet, 
9  Md.  108;  Fish  v.  Dodge,  4  Denio,  311;  McCarthy  v.  York  Co.  Sav.  Bank,  74 
Me.  315;  S.  C,  43  Am.  Rep.  591.  Examples  of  nuisances  for  which  the  lessor 
may  be  held  liable  under  this  rule  are  the  following:  Where  a  house  or  other 
erection  is  so  defectively  constructed,  or  is  in  such  a  ruinous  condition  at  the 
time  of  the  demise  that  it  subsequently  falls  upon  and  injures  adjacent  prop- 
erty, or  persons  or  goods  of  strangers  lawfully  therein:  Todd  v.  Flight,  9  0. 
B.,  N.  S.,  377;  Benson  ▼.  Suarez,  19  Abb.  Pr.  61;  QodUy  v.  Hagerty,  20  Pa. 
St.  387;  Carson  v.  Oodley,  26  Id.  111.  So  where  one  lets  land  with  a  kiln  for 
burning  lumber,  knowing  it  to  be  dangerous  to  adjacent  property,  and  an  in- 
jury happens:  Hdwig  v.  Jordan,  53  Ind.  21;  S.  C,  21  Am.  Hep.  189.  Or 
where  the  premises  are  let  for  carrying  on  any  other  business  which  is  neces- 
sarily dangerous:  Pish  v.  Dodge,  47  Am.  Dec.  254.  Or  where  a  mill  is  let  with 
an  exposed  overshot  water-wheel,  which,  when  in  motion,  is  known  to  be  an 
object  of  terror  to  teams  passing  along  an  adjacent  highway,  and  an  accident 
is  thereby  caused:  House  v.  Jlietcaff,  27  Conn.  631.  So  where  a  railroad  com- 
pany lets  its  road  with  a  defective  cattle-guard,  which  is  the  occasion  of  a 
subsequent  injury:  8l,  Louis  etc.  B,  Co.  v.  Curl,  28  Kan.  622. 

But  if  there  is  no  nuisance,  either  active  or  dormant,  at  the  time  of  the 
demise,  but  a  nuisance  occasioning  injury  to  a  third  person  is  caused  by  the 
lessee's  negligent  use  of  some  part  of  the  premises,  such  use  not  being  ex- 
pressly or  impliedly  intended  or  authorized  by  the  lessor,  he  is  not  liable,  if 
he  is  under  no  agreement  to  repair:  Offarman  v.  Starr,  44  Am.  Dec.  211;  Rich 
T.  Basterjield,  56  Eng.  Com.  L.  (4  M.  O.  &  S.)  783;  White  v.  Monttjomery,  58 
Ga.  204;  SaUonstaU  v.  Banker,  8  Gray,  197;  Murray  v.  Bichards,  1  Allen,  414; 
Mellen  v.  Morrill,  126  Mass.  545;  S.  C,  30  Am.  Rep.  695;  Stewart  v.  Put- 
nam, 127  Mass.  403;  Fisher  v.  Thirkeli,  21  Mich.  1;  S.  C,  4  Am.  Rep.  422; 
lish  v.  Dodge,  47  Am.  Dec.  254;  Stoords  v.  Edgar,  59  N.  Y.  28;  S.  C,  17  Am. 
Rep.  295;  Edwards  v.  New  York  etc.  B.  B.  Co.,  25  Hun,  634;  Kaiaer  v.  Ilirth, 
4  Jones  &  S.  344;  Bears  v.  Ambler,  9  Pa.  St.  193.  As  where  the  injury  hap- 
pens from  overcrowding  a  gallery  and  causing  its  fall,  when  it  would  have 
been  perfectly  safe  with  ordinary  use:  Edwards  ▼.  New  York  etc.  B.  B.  Co., 
25  Hun,  634.  So  where  an  injury  is  caused  by  a  customer  of  the  tenant  fall- 
ing in  the  night-time  from  an-unfenced  walk  leading  from  the  street  to  the 
premises^  where  the  walk  was  sufficiently  safe  in  the  day-time,  but  the  ten- 
ant kept  the  premises  as  a  nuurket  open  at  night:  Mellen  v.  Morrill^  126 
Mass.  545;  S.  C,  30  Am.  Rep.  695.  So  where  a  chimney  appertaining  to 
leased  premises  is  a  nuisance  when  coal  is  used,  but  not  so  if  coke  is  em- 
ployed, and  the  tenant  uses  coal:  Bich  v.  Basterjield,  56  Eng.  Com.  L.  (4  M.  G. 
ft  S.)  783.  But  if  the  lessor  renews  the  lease  after  a  nuisance  has  been  cre- 
ated thereon  by  the  tenant*  he  will  be  liable  for  subsequent  injuries:  Woodf. 
Land,  and  Ten.  (12th  ed.)  708;  Wood's  Land.  &  Ten.,  seo.  539;  Stale  v.  WiU- 
iams,  30  N.  J.  L.  112;  Whaien  v.  Ohucester,  6  Thomp.  &  C.  135;  Oandy  y. 
Jubber,  6  Best  &  S.  78. 

Where  a  nuisance  exists  at  the  time  of  the  original  letting,  or  when  the 
lease  is  renewed,  it  is  held  in  some  jurisdictions  that  the  lessor  can  relieve 
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himself  from  fatore  liability  by  taking  ooveniatB  to  repair:  PrHty  ▼.  Bricks 
mart,  L.  R.,  8  C.  P.  401;  GwifmeU  t.  Earner,  32  L.  T.»  N.  S.,  835,  per  Brett^ 
J.;  Leonard  ▼.  Storer^  115  Mas*.  86;  8.  C,  15  Am.  Bep.  70,  and  note.  Bui 
the  contrary  doctrine  prevaih  in  New  York:  Swords  t.  Edgar^  59  N.  Y.  28i 
8.  C,  17  Am.  Rep.  295;  Walsh  v.  Mead,  8  Hun,  387. 

2.  Lessor's  Liability  under  Agreement  to  Repair, — ^Where  the  lessor  i* 
bound  by  express  covenant  to  make  repairs  upon  leased  premises,  he  may  be 
held  liable,  in  the  first  instance,  to  one  injured  by  the  want  of  such  repiim 
to  prevent  circuity  of  action :  Payne  v.  Rogers,  2  H.  Black.  350;  Kirby  v.  Bayl-' 
sUm  Market  Ass.,  14  Gray,  249;  Miiford  v.  Holbrook,  9  Allen,  21;  CampbeU 
V.  Portland  Sugar  Co,,  62  Me.  552;  8.  C,  16  Am.  Eep.  603.  Bat  a  mera 
custom  of  the  lessor  to  make  repairs,  without  any  agreement,  will  not  suf- 
fice to  render  him  liable:  Oridley  v.  Bloonungton^  68  111.  47.  And  a  lessee 
who  has  sublet  to  another  is  not  liable  for  injuries  to  third  persons  occasionfid 
by  defects,  merely  because  he  is  under  covenants  with  his  lessor  to  repair, 
but  the  covenant  must  be  with  his  lessee  to  make  him  liable:  CUsney  v.  Byrne, 
66  N.  Y.  136;  8.  C,  15  Am.  B«p.  396. 

A  peculiar  case  is  Burdick  v.  Cheadle^  26  Ohio  8t.  893;  8.  C.,  20  Am.  Bep. 
767,  where  a  lessor,  having  agreed  with  his  tenant  to  put  np  certain  shelving, 
and  to  keep  the  premises  in  good  order,  put  up  the  shelving  in  such  a  way 
that  it  was  unsafe,  and  neglected  to  remedy  the  defect  after  due  notice. 
The  shelving  afterwards  fell  and  injured  a  customer  of  the  tenant;  and  it  was 
held  that  he  could  not  recover  against  the  lessor,  because  he  did  not  stand 
strictly  in  the  attitude  of  a  stranger,  but  that  his  remedy  was  against  the 
lessee.  Mcllvaine,  J.,  delivering  the  opinion,  says  in  substance,  that  a  lessor 
who  has  undertaken  with  his  lessee  to  keep  the  premises  in  repair,  is  liable^ 
notwithstanding  the  lease,  for  injuries  to  strangers  from  defective  repairs,  but 
that  one  who  comes  upon  the  premises  by  the  tenant's  invitation,  to  transact 
business  with  him,  is  not  a  stranger  to  the  property,  and  yet  that  he  can  not 
avail  himself  of  the  lessor's  agreement  to  repair  because  he  is  a  stranger  to 
the  agreement.  This  doctrine  certainly  puts  such  a  person  in  a  very  anom- 
alous  position. 

3.  Where  the  Lessor  has  Control  of  Any  Part  of  the  premises,  he  is  undoubt- 
edly liable  to  tliird  persons  for  injuries  from  their  defective  condition,  not  in 
his  character  as  lessor,  but  as  owner  and  occupant.  Thus  where  different 
parts  of  a  building  have  been  leased  to  different  tenants,  an  awning  extend- 
ing along  the  entire  front  of  the  building  is  regarded  as  in  the  control  and 
possession  of  the  lessor,  and  he  is  liable  for  an  injury  occasioned  by  its  fall- 
ing, through  want  of  repair,  upon  one  paBsing  along  the  sidewalk:  Milford 
V.  Holbrook,  9  Allen,  17.  So  he  is  deemed  to  be  in  possession  and  control  of 
the  roof  of  a  building,  apartments  in  which  are  let  to  different  tenants;  and 
though  he  has  taken  covenants  from  them  for  repairs,  he  is  liable  for  an  in- 
Jury  caused  by  snow  and  ice  falling  from  the  roof,  owing  to  its  defective  con- 
struction, upon  a  person  in  the  highway:  Shipley  v.  F\fty  AssociaUs,  101 
Mass.  251;  8.  C,  3  Am.  Bep.  346;  8.  C,  106  Mass.  194;  8.  C,  8  Am.  Bep. 
818.  8o  he  is  deemed  to  be  in  possession  and  control  of  common  hallwaya 
and  stairways,  in  such  a  building,  which  are  habitually  left  open  to  the 
street,  and  is  liable  for  injuries  from  defects  therein  to  one  lawfully  coming 
there:  EUioU  v.  Pray,  10  Allen,  378. 

Liability  of  Tenant  or  Occupant  to  Thibd  Pxbbon.— This  branch  ol 
the  subject  does  not  call  for  particular  discussion.  A  tenant  or  occupant  ol 
premises,  having  the  control  thereof,  is,  so  far  as  third  persons  are  concerned, 
the  owner.    He  is  therefore,  as  already  stated,  prima/aete  liable  for  all  nnl- 
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8ance8.iipoii  the  premises  injuriona  to  adjacent  owners,  and  for  all  injuries  from 
defect  of  repairs  in  the  premises  or  their  approaches:  Woodf.  Land,  and  Ten. 
(12th  ed.),  710;  Chicago  v.  0*£rerman,  65  HL  160;  Oakftatn  ▼.  Holbrook,  11 
Gush.  302;  lUher  t.  ThirheU,  21  Mich.  1;  S.  0.,  4  Am.  Rep.  422;  TaU  ▼. 
MisiiQuri  etc,  R.  Co.,  64  Mo.  149;  CUmcy  v.  Byrne,  56  N.  Y.  129;  S.  C,  15 
Am.  Rep.  391;  Ba^mes  v.  Wood^  2  Car.  &  E.  661;  BuskU  v.  ShenUm,  3  Q.  B. 
814;  and  see  cases  above  cited.  It  is  his  basiness,  in  the  first  instance,  to  see 
that  tho  building  and  its  approaches  are  safe  for  those  coming  there  by  his 
invitation,  express  or  implied:  Carleton  v.  I^nconia  etc.  Co,,  99  Mass.  216; 
Sweeny  v.  Old  Colony  etc,  JR,  R,  Co,,  10  Allen,  368;  BetmeU  v.  LovJuvUU  etc, 
A  R.  Co,,  23  Alb.  L.  J.  Ill  (U.  S.  Sup.  Ct.);  Camp  v.  Wood,  76  N.  Y.  92; 
8.  C,  32*  Am.  Rep.  282.  If  he  creates  a  nuisance  upon  the  premises  he  Is 
unquestionably  liable.  If  he  continues  a  nuisance  created  by  his  lessor,  he 
is  also  liable  after  notice  to  abate  it,  but  not  otherwise:  See  the  note  to 
Plumer  v.  Harper,  14  Am.  Dec.  337;  Pter«on  ▼.  QUan,  25  Id.  497,  and  note; 
Slight  y.  OvUdaff,  35  Wis.  677.  Even  though  his  lessor  has  agreed  to  maks 
repairs,  he  is  liable  for  defects  in  the  first  instance:  Bears  v.  AmhUr^  9  Pk  St. 
193.    The  lessor  may  also  be  liable,  but  that  does  not  relieve  him. 


Jones  v.  iNHAsiTAiraTS  of  Wai/ehah. 

[4  CraHma,  209.] 
Town  is  not  Liable  to  Psbson  Injuskd  bt  Faluno  into  Cattli- 

OUARD  lawfully  constructed,  near  the  highway  crossed  by  a  railroad, 

where  it  has  maintained  proper  barriers  up  to  the  railroad,  and  as  far  as 

it  could  do  80  without  impeding  passing  trains. 
Person  Injured  bt  Aoctibent  from  Authorized  Pubuo  Work  has  no 

legal  remedy. 

Case  to  recover  damages  from  faUing  into  a  cattle-guard  at 
the  side  of  the  highway  which  the  defendants  were  bound  to 
repair,  where  the  highway  was  crossed  by  a  railroad.  The  facts 
appear  from  the  opinion.  The  instructions  were  in  substantial 
accord  with  the  law  as  laid  down  in  the  opinion.  Verdict  for 
the  defendants.     Motion  for  a  new  trial. 

A,  H.  Nelson  and  J.  Butter,  for  the  plaintiff. 

E,  R,  Hoar  and  A.  Moore,  for  the  defendants. 

By  Court,  MetgaLf,  J.  The  evidence  in  this  case  was,  that 
the  pit,  into  which  the  plaintiff  fell,  '*  was  wholly  outside  of  the 
highway,  and  came  up  to  the  line  of  the  highway."  The  only 
ground,  then,  up<m  which  the  town  can  be  held  liable  to  this 
action  is,  that  there  was  a  dangerous  place  on  the  roadside, 
which  required  a  fence  or  barrier  to  make  the  road  safe  for 
travelers,  as  in  case  of  a  bridge,  causeway,  and  the  like.  But 
when  a  town  has  no  power  or  right  to  erect  such  fence  or  bar- 
xier,  it  is  not  answerable  for  the  consequences  which  follow 
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from  the  want  of  it.  In  the  present  case^  the  town  had  no 
authority  or  right  to  erect  a  barrier  which  shonld  obstruct  the 
railroad;  but  it  "  had  maintained  and  kept  up  a  sufficient  and 
proper  barrier  and  railing,  up  to  the  railroad,  and  as  far  as  if 
cotild  be  maintained  without  impeding  the  passage  of  the  cars 
on  the  railroad."  The  defendants,  having  done  tJl  that  the  law 
required  or  permitted  them  to  do,  are  not  answerable  to  the 
plaintiff,  either  on  the  statute,  or  on  the  principles  of  justice. 

Tf  the  railroad  corporation  acted  within  the  scope  of  their 
lawful  authority  in  making  the  trench,  or  cattle-guard,  and  in 
the  manner  of  constructing  their  track  by  its  side,  then  the 
plaintiff  has  suffered  from  an  accident  which  happened  from  an 
authorized  public  work,  and  has  no  legal  remedy.  If  the  rail- 
road corporation  had  exceeded  their  authority,  or  have  not  con- 
structed and  guarded  their  track  as  the  law  directs,  and  have 
placed  a  nuisance  in  the  highway,  then  they  are  liable  to  indict- 
ment; and  any  person  who  suffers  a  peculiar  and  special  dam- 
age therefrom,  may  recovor  compensation  by  civil  action  against 
that  corporation. 

Judgment  on  the  verdict. 

LlABILTTT  OF  TOWN  FOB  InJTTBT  BT  OBSTBUCnON  OB  EXCITATION  AT  3lDB 

OF  Hiqhwat:  See  Jokiuon  v.  Whtt^fiM^  36  Am.  Dea  721.  Ab  to  the  liability 
of  an  adjacent  owner  for  an  injury  from  falling  into  an  excavation  near  a 
highway,  see  Howlcmd  y.  Vincent,  ^  Id.  442.  As  to  the  liability  of  one  cat- 
ting a  hole  in  the  ice  on  a  public  river,  near  a  traveled  way  thereon,  for  an 
injury  by  falling  into  it,  see  Drench  v.  Camp,  36  Id.  728.  In  Wheeler  v. 
Westport,  30  Wis.  404,  Jones  v.  WaUham  is  approvingly  cited  as  affirming 
the  principle  that  it  is  the  duty  of  towns  to  erect  fences  and  barriers  against 
pits  and  excavations  wholly  outside  of  the  highway,  but  which  are  so  situated 
as  to  make  travel  in  the  highway  unsafe,  in  like  manner  as  railings  or  barziera 
are  required  in  the  case  of  a  bridge,  causeway,  etc. 

LlABILITT  OF  TOWK  FOR  InJUBT  FBOM  DEFECTIVE  HiGBWAT,  GeNBBALLT: 

See  Moicer  v.  Leicester,  6  Am.  Dec.  63;  Commontpedlih  v.  Charleetown,  11  Id. 
161;  Beid  v.  Nartl^fidd,  23  Id.  662;  Bancroft  v.  Lynnfield,  29  Id.  623;  Jaoo6f 
V.  Bangor,  33  Id.  652;  French  v.  Brunswick,  38  Id.  250;  Bosworth  v.  Suxmsey, 
43  Id.  441;  IhUion  v.  Weare,  Id.  590;  Wilson  v.  Mayor  of  New  York,  Id.  724^ 
note.  A  town  is  liable  for  an  injury  caused  by  an  obstruction  of  the  highway 
by  a  pile  of  railroad  sleepers  deposited  by  servants  of  a  railway  company  at 
a  railway  crossing,  so  as  to  project  into  the  highway,  which  the  company  had 
no  right  to  put  there,  for  it  is  bound  to  make  the  highway  at  such  crossing 
safe  and  convenient  for  travelers,  so  far  as  it  can  do  so  without  impeding  the 
lawful  operation  of  the  railway,  but  no  further:  Dauis  v.  LeomvMler,  1  Allen, 
184,  185,  citing  Jones  v.  Waiiham,  In  Johnson  v.  Salem  Tumpihe  etc,  Corp,, 
109  Mass.  526,  also,  the  case  is  cited  to  the  first  point  stated  in  the  syllabus, 
supra. 

Damages  fbom  Constbuction  of  Authobized  Publio  Work:  See  Bailey 
V.  Mayor  qfNewTork,  38  Am.  Dec.  669.    To  the  point  that  a  party  injured 
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by  an  accident  occasioned  by  an  authorized  pnblic  work,  constracted  and  kept 
in  repair  with  reasonable  care  and  skill,  can  not  recoTer  therefor,  the  princi- 
pal case  is  cited  in  Hawks  v.  Northampton,  116  Mass.  423. 

Railroad  Ck)MPANY  so  CoNSTRUcriyo  Road  at  Crossing  op  Highway,  as 
to  make  it  dangerous  to  travelers,  is  liable  for  an  injury  occasioned  thereby, 
but  not  so  if  it  merely  exercises  its  legal  power  to  make  such  crossing  so  as  to 
cause  no  unnecessary  hindrance  or  obstacle  to  travel,  though  the  highway  may 
thereby  be  less  safe  for  travelers  than  it  would  have  been  if  not  crossed  by 
the  railroad:  OUleU  v.  Western  B.  B.  Corp,,  8  Allen,  560,  563,  citing  the  prin- 
cipal case. 


Howe  v.  Buotebfield. 

[4  GuBHnro,  302.] 

OfFicxR  MAT  Lawfully  Break  Door  to  Execute  Writ  of  habere  faeiag 
possessionem  for  a  house,  without  a  previous  demand  for  entrance,  where 
he  has  no  reason  to  suppose  there  is  any  one  in  the  house,  though  there 
are  persons  there,  but  it  appears  that  they  are  there  to  oppose  the  execa- 
tion  of  the  process. 

OvncER  Executing  Writ  of  Has.  Fa.  Poss.  may  Forcibly  Remove  All 
Persons  in  possession,  especially  those  claiming  under  the  party  against 
whom  the  judgment  was  recovered,  no  unnecessary  violence  being  used. 

Officer  with  Writ  of  Possession  for  Undivided  Part  of  a  house, 
?here  the  judgment  plaintiffs  are  owners  of  the  residue,  may  forcibly 
remove,  by  their  direction,  one  who  enters  without  right,  after  the  officer 
has  entered  to  execute  the  writ. 

Notice  to  Quit  before  Removal  under  W'rit  of  Hab.  Fa.  Poss.  is  un- 
necessary where  the  person  in  possession  is  not  shown  to  be  tenant  to  the 
judgment  plaintiff  or  any  one  under  whom  he  claims. 

Tbespass  for  assault  and  battery  in  forcibly  remoying  the 
plaintiff  from  a  certain  meeting-liouse.  It  appeared  that  under 
the  writ  referred  to  in  the  opinion,  the  defendant,  a  deputy 
sheriff,  went  to  the  meeting-house  in  question  in  company  with 
B.  F.  Butler,  and  others  who  were  assignees  of  the  judgment; 
that,  finding  the  door  locked,  they  entered  through  an  adjoining 
building  by  breaking  open  a  door  which  they  found  fastened; 
that  they  found  several  members  of  the  church  in  the  house 
with  the  sexton  claiming  to  keep  possession;  that  the  plaintiff, 
who  was  also  a  member,  afterwards  entered;  that  all  were  or- 
dered to  leave  by  the  defendant,  so  that  he  might  take  and  de- 
liver possession  under  his  writ;  that  the  persons  in  possession 
assented  to  his  taking  possession  of  the  seventy-eighth  part  for 
which  the  writ  called,  but  denied  his  right  to  expel  them;  that 
the  assignees  of  the  judgment  were  also  grantees  in  a  deed  of 
trust  for  the  other  seventy-seven  parts,  from  certain  persons 
''^'ho,  it  was  admitted,  had  a  good  title,  which  deed  had  been 
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duly  recorded;  that  the  defendant  then,  upon  the  refmal  of  the 
phuntiff  and  others  present  to  leave,  after  consulting  with  the 
assignees  of  the  judgment,  by  their  direction,  as  owners  of  the 
residue,  and  also  by  virtue  of  his  precept,  forcibly  removed  the 
plaintiff,  using  no  unnecessary  violence,  after  again  directing 
him  to  leave.  Verdict  for  the  defendant,  under  the  instructions 
of  the  court,  to  which  the  plaintiff  excepted. 

R.  B.  Caverly,  for  the  plaintiff. 

B.  F.  Butler,  for  the  defendant. 

By  Court,  Wilde,  J.  This  was  an  action  of  trespass  for  an 
assault  and  battery,  and  for  expelling  the  plaintiff  forcibly  f ron^ 
a  house  used  by  the  elder  and  deacons  and  members  of  the  First 
Freewill  Baptist  Church  in  the  ciiy  of  Lowell.  The  defendant 
justifies  as  a  deputy  sheriff,  by  virtue  of  a  writ  of  habere  facias 
possessionem  against  the  elder  and  deacons  on  a  judgment  for 
one  seventy-eighth  part,  in  common  and  tmdivided,  of  the  said 
house.  And  we  are  of  opinion,  upon  the  facts  reported,  that 
the  proceedings  of  the  defendant  are  fully  justified,  and  that 
the  ruling  of  the  presiding  judge  was  correct. 

The  defendant  had  authority  to  enter  the  house,  as  he  did,  by^ 
breaking  open  a  door  which  was  fastened:  Bac.  Abr.,  Trespass^ 
F,  2;  Semayne's  Case,  5  Co.  91.  It  does  not  appear,  it  is  true» 
by  the  evidence,  that  any  demand  was  first  made  to  have  the 
door  opened;  but  it  does  not  appear  that  the  defendant  knew, 
or  had  any  cause  to  suppose,  that  any  person  was  in  the  house 
before  he  entered.  After  his  entiy,  he  found  several  persona 
there;  but  it  appears  clearly,  that  they  were  there  for  the  pur* 
pose  of  holding  possession  by  force,  and  to  oppose  the  defend- 
ant in  the  execution  of  his  precept.  A  demand,  therefore,  upon 
them  to  open  the  door  would  have  been  useless;  and  the  plaint- 
iff was  not  there  until  after  the  defendant's  entiy;  and  if  he 
had  been,  there  can  be  no  doubt  that  he  would  have  acted  ia 
concert  with  the  persons  who  were  there.  Under  these  circum- 
stances, we  are  of  opinion,  that  the  defendant's  entry  to  execute 
his  precept  was  lawful  without  any  previous  demand. 

The  remaining  and  principal  question  is,  whether  the  defend* 
ant  was  justified  by  his  writ  in  removing  the  plaintiff  from  the 
house  by  force  and  against  his  will;  and  we  are  of  opinion  that 
he  was.  The  defendant  was  authorized  and  bound  by  his  writ,, 
to  deliver  actual  and  quiet  possession  of  the  house  to  the  party 
in  whose  favor  the  writ  issued,  and  for  that  purpose  to  remove 
from  the  possession  all  persons  therein,  and  especially  those 
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claiming  under  the  party  against  whom  judgment  had  been 
recovered:  Bac.  Abr.,  Eject.,  G,  2.  In  Upton  v.  WeUa,  1  Leon. 
145,  it  was  held,  that  if  a  sheriff  turns  out  all  persons  he  can 
find  in  the  house,  and  gives  the  plaintiff,  as  he  thinks,  quiet 
possession,  and  after  the  sheriff  is  gone,  there  appear  to  be 
some  persons  lurking  in  the  house,  this  is  no  good  execution; 
and  therefore  the  plaintiff  shall  have  a  new  habere  facias  posses* 
sionem.  It  appeared,  in  that  case,  that  the  persons  secreted  in 
the  house,  immediately  after  the  sheriff's  departure,  expelled 
the  plaintiff;  upon  notice  of  which  he  returned  to  the  house  to 
put  the  plaintiff  in  full  possession,  but  he  was  so  resisted  by 
them,  that,  without  peril  to  his  life,  he  could  not  do  it. 

It  has  been  doubted,  whether  there  was  not  a  full  execution 
of  the  writ,  in  that  case,  before  the  expulsion  of  the  plaintiff, 
because  the  persons  in  the  house  were  secreted,  and  the  plaintiff 
had  quiet  possession  until  after  the  departure  of  the  sheriff;  but 
it  can  not  be  doubted,  that  if  the  sheriff  had  known  that  the 
persons  were  in  the  house,  and  especially  if  they  had  opposed 
the  delivery  of  possession  to  the  plaintiff,  he  would  have  been 
authorized  to  remove  them;  and  it  would  have  been  his  duty  so 
to  do:  Bac.  Abr.,  Eject.,  G,  2. 

Indeed,  the  general  rule  of  law  in  this  respect  is  quite  clear^ 
and  is  not  controverted  by  the  plaintiff's  counsel;  but  they  con- 
tend that  this  is  not  a  case  within  the  general  rule,  because  the 
writ  of  possession  was  only  for  one  seventy-eighth  part  of  the 
premises;  and  that  the  elder  and  deacons  of  the  church,  of  which 
the  plaintiff  w^s  a  member,  had  a  right  of  possession  of  the 
other  seventy-seven  shares,  and  to  hold  them  in  common  with 
the  plaintiff.  But  it  appeal's,  by  the  facts  reported,  that  they 
had  no  such  right;  the  title  to  the  whole  estate  having  been  ac- 
quired by  the  assignees  of  the  judgment  on  which  the  writ  of 
possession  issued.  The  plaintiff  had  no  title,  but  was  a  mere 
intruder,  who  entered  the  premises  without  right  after  the  entiy 
of  the  defendant,  who  had  a  right  to  expel  him  by  the  order  of 
the  owners  of  the  seventy-seven  shares,  as  well  as  by  the  author- 
ity of  his  writ.  No  more  force  was  used  than  was  necessary  to 
effect  the  expulsion,  and  which  would  support  a  plea  of  moUiter 
manus  imposuii.  It  was  contended,  that  the  elder  and  deacons 
of  the  church  were  tenants  in  possession,  and  were  entitled  to  a 
previous  notice  to  quit;  but  there  is  no  evidence  to  prove  that 
they  were  ever  tenants  under  the  party  who  recovered  judgment 
against  them,  or  under  the  assignees  of  the  judgment,  or  under 
any  one  from  whom  they  derived  their  title.     It  is  clear  therefore 


788  George  v.  Pdtnet.  [Mass. 

that  the  elder  and  deacons  were  entitled  to  no  notice  to  quit, 
previous  to  the  defendant's  entry  under  his  writ. 
Exceptions  overruled. 

AuTHOBiTT  OF  Sheritf  TO  Brsak  Doors  TO  ExECCTTS  W&iTS:  Sea  the  note 
to  Keith  v.  Johnson^  25  Am.  Deo.  167-171,  discuBsing  this  subject;  see  also 
PtOfU  V.  Hubbard,  35  Id.  628,  and  note;  Burf^n  v.  Wiikiiiaon,  46  Id.  145. 

Who  may  be  Dispossessed  ukder  Wbit  of  Habeke  Facias  Posses- 
fliONEM:  See  Howard  v.  Kennedy^a  Ex'rs,  39  Am.  Dec.  307,  and  note;  see  also 
MaUox  V.  Helm,  15  Id.  04;  Kercheval  v.  Ambler,  23  Id.  446.  As  to  theex- 
ecntion  of  writs  of  possession  generally,  see  Scott  v.  R\chard«on,  38  Id.  170. 
An  officer  executing  such  a  writ  may  lawfully  remove  from  the  premises,  with- 
out force,  the  wife  of  tlie  party  against  whom  the  judgment  was  recovered, 
though  she  claims  title  in  her  own  right,  if  her  chiim  is  invalid,  for  this  is  no 
more  than  is  required  of  him  in  the  performance  of  his  duty  to  put  the  true 
owner  in  possession:  Fiske  v.  Chamherlin^  103  Mass.  495,  496,  citing  the  prin- 
cipal case.  In  Clark  v.  Parkinaon,  10  Allen,  136,  the  doctrine  of  the  principal 
case  as  to  an  officer's  right  under  a  writ  of  hah,  fa,  poss,  to  ex|jel  i^rsona 
in  possession,  must  be  understood  to  apply  only  to  the  tenant,  or  ijersons  in 
privity  with  him,  or  more  strangers  or  intraders,  and  not  to  persona  in  pos- 
session under  a  claim  of  title  independent  of  the  defendant  in  tlie  writ,  who 
do  nothing  to  resist  the  process. 

Notice  to  Quit,  Necessitt  of,  in  General:  See  the  note  to  Stednum  ▼• 
Jlclntosli,  42  Am.  Dec.  125,  discussing  this  subject  at  length. 


George  v.  Putney. 

[4  CXTIHINa,  &51.] 

Tesast  can  not  Deny  Lessor's  Title  in  Action  fob  Rent,  so  long  as 
his  possession  is  undisturbed. 

Tenant  is  not  Liable  for  Rent  if  Evicted  by  title  paramount  during  the 
term  for  which  rent  is  demanded,  and  an  entry  by  an  execution  creditor 
of  the  lessor  after  levy  on  the  premises,  with  a  threat  to  eject  the  tenant 
unless  he  attorns  to  him,  and  an  agreement  by  the  tenant  to  hold  under 
such  creditor,  constitute  an  evictioD  under  this  rule,  though  not  a  teclmi- 
cal  eviction. 

Right  to  Trt  Title  in  Assumpsit  for  use  and  occupation,  discussed  per 
Wilde,  J. 

AssuupsiT  for  use  and  occupation.  Verdict  for  the  defendant 
tmder  the  direction  of  the  court,  to  which  the  plaintiff  excepted. 
The  substantial  facts  sufficiently  appear  from  the  opinion. 

J.  P.  Robinson,  for  the  plaintiff. 

2?.  /'.  Butler,  for  the  defendant.  * 

By  Court,  Wilde,  J.  This  was  an  action  of  assumpsit  for  the 
aso  and  occupation  of  a  store,  which  had  been  let  by  the  plaint* 
iff  to  the  defendant  by  a  parol  lease;  and  the  question  at  the 
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trial  was,  whether,  upon  the  facts  proved,  the  plauitiff  was  en« 
titled  to  recover.  It  was  ruled  by  the  presiding  judge,  that  he 
was  not;  and  to  this  ruling  the  plaintiff  excepted.  In  support 
of  his  exception,  he  relies  upon  the  well-settled  rule  of  law,  that 
in  an  action  for  the  recovery  of  rent  reserved  in  a  lease  by  the 
lessor  against  the  lessee,  the  defendant  is  not  allowed  to  plead 
nil  habuii  in  teiwmentis;  for  he  is  estopped  to  deny  the  lessor's  title, 
by  whose  peiisission  he  has  entered  upon  and  occupied  the 
premises.  And  this  is  not  a  mere  technical  rule,  but  is  conform* 
able  to  the  contract  between  the  parties;  for  so  long  as  the  lessee 
is  not  disturbed  in  his  occupation,  he  is  bound  by  the  contract 
to  pay  the  rent,  whether  the  lessor's  title  be  defective  or  not. 

But  it  is  equally  well  settled,  that  if  the  lessee  is  disturbed  in 
his  occupation  by  a  party  having  a  title  paramount  to  that  of 
his  lessor,  so  that  he  can  not  legally  continue  his  occupation 
under  the  lessor,  without  rendering  himself  liable  as  a  trespasser 
to  the  other  party,  he  may  yield  the  possession,  and  take  a  new 
lease  under  him,  or  he  may  abandon  the  possession;  and  in 
either  case  he  will  thereafter  not  be  liable  to  pay  rent  to  the 
original  lessor.  Such  an  entry  and  disturbance  are  equivalent 
to  an  ouster.  And  this  was  the  defense  in  the  present  case.  It 
was  proved  that  the  plaintiff  was  divested  of  his  title  by  the  levy 
of  two  executions  on  the  premises,  and  that  the  execution  cred- 
itors, before  the  rent  sued  for  became  due  and  payable,  entered 
upon  the  premises,  claiming  title,  and  threatened  to  put  the  de- 
fendant out,  unless  he  would  yield  possession  and  attorn  ta 
them;  and  that  thereupon  he  did  agree  in  writing  to  hold  the> 
premises  under  them.  This  evidence  was  ruled  to  be  admissible, 
and  that  it  was  su£Scient  to  prove  an  eviction  by  paramount 
title.  And  this  ruling  was,  we  think,  substantially  correct;  for 
although  it  was  not  evidence  of  an  eviction  in  its  technical 
sense,  it  proved  an  ouster,  or  that  which  is  equivalent  thereto, 
and  to  an  eviction  under  a  judgment. 

It  seems  to  be  well  settled,  that  if  a  lessee  under  a  defective 
title  is  disturbed  by  a  party  having  a  paramount  title,  he  is  not 
restrained  by  his  lease  from  purchasing  the  paramount  title, 
without  the  consent  of  his  lessor,  although  he  had  not  been 
evicted  or  ousted.  But  in  such  a  case,  to  avoid  liability  for 
rent,  the  lessee  is  bound  to  renounce  the  lessor's  title,  and  to 
surrender  to  him  the  possession;  after  which  he  may  bring  his 
atction  to  tiy  his  title.  Ko  such  surrender  of  possession  was  re- 
quired in  the  present  case:  Chambera  v.  Fkak,  6  Dana,  426, 
429  [32  Am.  Dec.  78];  Lunsford  v.  Turnpr,  6  J.  J.  Marsh.  104 
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{20  Am.  Dec.  248];  Cfreeno  v.  Jfumon,  9  Yt.  87  [81  Am.  Dec. 

605]. 

So  in  an  action  for  a  breach  of  the  covenant  of  wananij  in  a 
deed  of  conveyance  of  real  estate,  it  has  been  held,  that  the 
(Ttantee  may  yield  possession  of  the  granted  premises  to  a  pariy, 
Having  a  title  paramount  to  that  conveyed  to  him  by  his  grantor, 
and  vrho  threatens  to  eject  him  if  he  refuses  to  yield  possession; 
for  he  is  not  obliged  to  involve  himself  in  a  lawsuit  to  defend 
Idmself  against  a  title  which  he  is  satisfied  must  ultimately  pre- 
Tail;  and  on  proof  of  such  title,  he  may  maintain  an  action  on 
the  covenant  of  warranty:  Hamilton  v.  (7u//s,  4  Mass.  349, 352  [3 
Am.  Dec.  222]. 

It  was  argued  for  the  plainti£F,  that  the  title  to  real  estate  is 
not  to  be  tried  in  an  action  of  assumpsit.  But  the  cases  cited 
do  not  support  the  argument  as  applicable  to  the  present  case. 
The  case  of  Codman  v.  Jenkins,  14  Mass.  93,  was  an  action  of 
assumpsit  for  use  and  occupation,  brought  by  the  heirs  of  Anne 
Austin,  against  the  lessee  of  her  husband,  John  Austin,  whose 
title  to  the  demised  premises  ceased  by  her  death;  and  it  was 
held,  that  the  action  could  not  be  maintained,  although  the 
plaintiff's  title  was  paramount  to  the  defendant's  lessor's.  But 
that  case  was  decided  on  the  ground,  that  the  plaintiffs  had 
never  entered  upon  the  premises  or  had  demanded  possession 
or  rent  of  the  defendant,  who  continued  to  occupy  under  the 
lease,  and  not  by  the  permission  of  the  plaintiffs.  This  deci- 
sion, therefore,  is  rather  in  favor  of  the  defense,  than  in  sup- 
port of  the  present  action,  for  if  the  plaintiffs  had,  after  the 
death  of  their  mother,  demanded  the  rent  due  of  the  lessee, 
they  might  have  well  maintained  their  action;  and  so  the  law 
has  been  settled  in  several  cases. 

In  Moss  V.  Oallimore,  1  Doug.  279,  282,  one  Harrison  had 
demised  certain  premises  to  the  plaintiff,  and  afterwards  mort- 
gaged the  same  to  the  defendant,  who  demanded  the  rent  of  the 
tenant,  and  on  non-payment  he  distrained;  and  the  disti'ess 
was  held  to  be  justified,  on  the  ground,  that  by  the  mortgage 
the  lessor's  reversion  in  the  demised  premises  passed,  with  the 
title  to  the  rent,  as  incident  thereto,  to  the  mortgagee;  and 
that  the  attornment  of  the  lessee  was  unnecessaiy. 

The  case  of  Farley  v.  Thompson,  15  Mass.  18,  was  decided  on 
the  same  principles,  which  fully  support  the  defense  in  thia 
case,  and  would  support  it  without  any  proof  of  ouster  or  agree- 
ment to  pay  the  rent  to  the  execution  creditors.  They  had  oh* 
tained  the  lessor's  title  to  the  reversion,  and  to  the  rent  as  in- 
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oident  thereto,  before  they  made  a  demand  on  the  defendant, 
and  before  the  rent  was  due  and  payable;  whereby  he  would 
have  been  bound  to  pay  the  rent  to  them,  and  not  to  the  lessor, 
whether  he  agreed  so  to  do  or  not.  This  ground  of  defense  was 
not  taken  at  the  trial,  but  it  would  be  decisiye  of  the  action,  if 
there  had  been  any  misdirection  at  the  trial;  there  was,  how- 
«7er,  none,  for  a  verdict  was  directed  to  be  returned  for  the  de- 
fendant, and  this  direction  upon  the  facts  reported,  and  not 
questioned,  was  undoubtedly  correct. 
Exceptions  overruled. 

Estoppel  of  Tenant  to  Deny  Landlord's  Title:  See  Bank  ofUtka  ▼. 
Meraereau^  40  Am.  Dec.  189,  and  cases  cited  in  the  note  thereto.  That  % 
tenant  can  not  deny  his  landlord's  title  without  a  surrender  of  possession  or 
an  actual  eviction  by  paramount  title  or  its  equivalent,  is  held,  citing  Qtcrge 
V.  Putney^  in  Townt  v.  Bvlterfidd,  97  Mass.  106. 

Eviction  of  Tenant  bt  Title  Paramount  is  good  defense  to  an  action 
for  rent:  SrnUh  v.  Shepard^  25  Am.  Dec.  432.  As  to  what  constitutes  such 
an  eviction,  see  the  case  last  cited  and  the  note  thereto.  See  also  Morse  v. 
Cfoddard,  46  Id.  728,  holding  the  same  doctrine  as  in  the  principal  case.  And 
generally,  as  to  the  right  of  the  tenant  to  take  shelter  under  the  paramount 
title  in  such  a  case,  see  Fowler  v.  Cravens^  20  Id.  153;  Lur^ford  v.  Turner^ 
Id.  248;  Greeno  v.  Munaon,  31  Id.  605;  Chambers  v.  Pleak,  32  Id.  78,  and 
notes.  That  a  tenant  threatened  with  an  eviction  by  a  paramount  title  may 
attoi-n  to  the  holder  of  such  title,  and  accept  a  lease  from  him,  without  wait- 
ing for  an  eviction,  and  that  this  is  equivalent  to  an  evictioo,  is  held,  citing 
the  principal  case,  in  HoJbrooh  v.  Young,  108  Mass.  86;  and  in  Thompson  v. 
Ikltouy  54  Cal.  555,  per  Thornton,  J.  The  case  is  cited  also  in  Lamson  v. 
ClarksoUt  113  Mass.  350,  to  the  point  that  an  actual  eviction  of  the  tenant 
by  paramount  title,  or  an  attornment  in  good  faith  to  the  holder  of  such  title, 
excuses  payment  of  subsequent  rent  to  the  original  lessor,  and  it  is  said  tliat 
the  case  did  not  require  a  decision  upon  the  point  as  to  whether  or  not,  with* 
out  such  eviction  or  attornment,  the  tenant  can  show  in  an  action  for  rent 
that  the  lessor's  estate  terminated  before  the  rent  accrued.  That  he  is  not 
estopped  by  his  covenant  to  pay  rent  from  showing  such  termination  of  the 
eitate  is  held  in  that  case. 

Title  can  not  be  Tried  in  Assumpsit  fob  Use  and  occupation:  Boston 
▼.  Binney,  22  Am.  Dec.  353. 


Jefts  v.  Tobk. 

[4  OusBoro,  atl.j 
Aobnt  is  not  Pebsonallt  Liable  on  Note  Executed  without  Au- 
THOBITT  and  signed  by  him  as  "agent,*'  where  the  promise  is  In  the  prin* 
dpal's  name. 

AsHTTMPsrr  on  a  note  in  the  following  form:  ''For  value  re* 
ceived,  the  pastor  and  deacons  of  the  First  Freewill  Baptist 
Church  in  Lowell,  in  behalf  of  said  church,  promise  to  pay,'* 
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etc.  Signed,  "  S.  D.  York,  agent  for  the  First  Freewill  Baptist 
Church  in  Lowell."  The  judge  ruled,  after  the  evidence  was  in, 
that  the  defendant  was  not  authorized  to  make  the  note  as 
agent,  and  that  he  was  personally  liable  thereon.  Verdict  for 
the  plaintiff.     Exception  bj  the  defendant. 

i?.  B,  Caverly  and  T.  Weniworth,  for  the  defendant. 

B.  F.  Butler^  for  the  plaintiff. 

By  Court,  Dewet,  J.  This  verdict  was  returned  under  the 
ruling  of  the  court  of  common  pleas,  that  the  defendant  had  not 
upon  the  evidence  any  authority  to  execute  this  note  in  the 
name  of  the  pastor  and  deacons  of  the  First  Freewill  Baptist 
Church  in  Lowell,  or  in  the  name  of  the  church  itself;  and  that 
having  exceeded  his  authority,  he  was  personally  liable  on  the 
note.  The  only  question  before  us  is  as  to  the  correctness  of 
this  ruling.  As  to  the  right  to  charge  personally,  as  the  prom- 
isor of  a  note,  one  who  executes  the  same  professedly  as  agent 
for  a  third  person,  but  who  in  fact  has  no  authority  to  act  as 
such  agent,  the  rule  of  law  has  been  held  differently  by  different 
judicial  tribunals. 

Our  reported  cases  would  seem  to  hold,  that  the  instrument 
itself  could  not  be  enforced,  in  such  case,  against  the  agent  who 
had  transcended  his  authority.  Such  was  the  strong  suggestion 
in  Ijong  v.  Colhum,  11  Mass.  97  [6  Am.  Dec.  160],  and  the  same 
doctrine  was  more  directly  adopted  and  affirmed  in  the  case  of 
Ballou  V.  Talbot,  IG  Id.  461  [8  Am.  Dec.  146].  The  opposite 
doctrine  has  prevailed  in  New  York  and  also  in  other  states. 
Giving  full  effect  to  our  own  decisions,  we  should  of  course  now 
hold,  that  in  the  case  supposed,  the  only  legal  remedy  was  an 
action  for  falsely  representing  himself  as  an  agent  authorized  ta 
execute  the  contract  for  the  principal,  in  whose  name  he  pro- 
fessed to  act. 

In  our  view,  upon  the  facts  here  presented,  it  is  unnecessaiy 
to  consider  very  particularly  the  comparative  soundness  of  the 
one  or  the  other  class  of  decisions  referred  to,  though  of  course 
we  should  give  effect  to  our  own  adjudicated  cases,  unless  quite 
satisfied  that  they  were  founded  upon  erroneous  principles;  but 
in  the  present  case,  it  is  quite  enough  to  say,  that  it  is  impossi- 
ble, upon  any  legal  ground,  to  construe  the  instrument  as  the 
individual  note  of  the  defendant.  Had  it  been  a  note  of  this 
tenor,  ''  I  promise  to  pay  A.  B.  one  hundred  dollars.  S.  D. 
York,  Agent  for  the  Freewill  BapUst  Society,"  it  might  be 
plausibly  contended,  that  if  the  agency  was  unauthorized,  all 
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the  description  of  agent,  etc.,  might  be  rejected,  and  the  note 
be  treated  as  the  individual  note  of  York.  But  the  note  is  in  no 
sense,  and  in  no  manner  of  reading  it,  a  promissory  note  of 
York.  In  this  instance,  the  body  of  the  note  contains  the  name 
of  the  promisor,  who  alone  is  the  stipulated  party  to  the  prom- 
ise contained  in  the  note. 

This  action  can  not  therefore  be  maintained  as  upon  a  promise 
by  the  defendant.  As  to  the  suggestion,  made  in  the  argument, 
with  respect  to  the  right  of  the  plaintiff  to  recover  on  the  com- 
mon money  counts,  for  money  had  and  received  to  the  defend- 
ant's use,.no  such  question  is  open  under  the  ruling,  upon  which 
the  verdict  was  taken. 

Exceptions  sustained,  and  a  new  trial  ordered. 


Agent  is  Personally  Liable  ov  Contract  Executed  without  Author- 
ity, as  such  agent:  Pusenbury  v.  EUia,  2  Am.  Dec.  144;  WJiite  v.  Skinner^  7  Id. 
381;  Mitchell  v.  Ilazen,  10  Id.  169;  Hampton  v.  Speekenagle,  11  Id.  704;  Afe- 
CUntkks  V.  Bryant,  14  Id.  310;  Stme  v.  Wood,  17  Id.  529;  RosaUer  v.  BossUer, 
24  Id.  02;  Collins  v.  Allen,  27  Id.  130;  GiUa^ie  v.  Wesson,  31  Id.  715;  Pitman 
V.  Kintner,  33  Id.  469,  and  notes  thereto.  Contra :  Long  v.  ColbuTm,  6  Id.  160; 
Ballou  V.  Talbot,  8  Id.  146,  where  it  was  held,  as  in  the  principal  case,  that  the 
agent  would  not  be  directly  liable  on  snch  a  contract  unless  he  contracted  in 
his  own  name,  though  he  would  be  liable  in  a  special  action  on  the  case.  In 
Stetson  V.  Patten,  11  Id.  Ill,  and  IJaiyer  v.  Little,  Id.  25,  it  was  held  that  an 
agent  id  not  personally  liable  on  a  deed  executed  without  authority,  unless  he 
uses  apt  words  to  bind  himself.  See,  generally,  as  to  the  personal  liability  of 
agents  on  their  contracts,  Newhall  v.  Dunlap,  31  Id.  45;  Simovds  v.  Heard,  34 
Id.  41 ;  New  Cast'eetc.  Co.  v.  Red  River  R.  R,  Co.,  36  Id.  686;  Ibgrj  v.  Virgin, 
Id.  737;  McKtnzie  v.  Neviu8,2Sl{i.  291;  Eichhaum  v.  L'ons,  40  Id.  640;  Bank 
of  Rochester  v.  Monteath,  43  Id.  681;  llall  v.  Huntoon,  44  Id.  332;  Clealand  v. 
IValJcer,  46  Id.  238,  and  notes  thereto.  The  doctrine  of  the  principal  case,  that 
where  an  agent  contracts  in  his  principal's  name,  without  authority,  he  is  not 
personally  liable  on  such  contract,  but  that  his  liability  is  in  case  for  a  deceit, 
is  approved  in  Jefts  v.  York,  10  Cush.  395;  Trowbridge  v.  Scudder,  11  Id.  87; 
Draper  v.  Massachusetts  etc.  Co.,  5  Alien,  339;  Sherman  v.  FitcJi,  98  Mass. 
03;  Bartlett  v.  Tucker,  104  Id.  340.  The  case  is  cited  also  in  Tucker  etc.  Co. 
V.  Fairbanks,  98  Id.  105,  as  approving  and  following  Ballou  v.  Talbot,  8  Am. 
Dec.  140,  on  this  point.  But  in  Tucker  etc,  Co,  v.  FairbaTikSy  supra,  it  is  held 
that  where  an  agent  draws  a  biU  and  signs  it  with  his  own  name,  deecribing 
himself  as  "  agent  **  for  another,  it  is  his  own  contract,  -and  he  is  personally 
liable  thereon. 

The  principal  case  came  again  before  the  supreme  judicial  court  in  10  Cush. 
392,  where  it  was  held:  1.  That  though  the  defendant  had  no  authority  to 
make  the  note  in  question,  he  would  not  be  liable  on  it  as  his  own  contract, 
alBrming  the  doctrine  of  the  principal  case.  2.  That  if  he  believed  that  he 
had  authority  to  make  the  note,  and  acted  on  that  belief  in  making  it,  and 
the  plaintiff,  not  knowing  that  he  had  no  authority  to  make  the  contract, 
advanced  the  money  on  the  note,  the  defendant  would  be  liable  in  case  for 
damages  equal  to  the  amount  advanced.  3.  That  in  this  case  the  defendant 
had  no  authority  as  agent  to  make  the  note,  because  the  corporation  which 


794  McElroy  v.  Nashua  etc.  R  R  Cobp'n.       [Maaa 

he  assamed  to  represent  had  not  legal  capacity  to  execnte  promissory  notei. 
4.  That  as  the  defect  of  authority  arose  from  the  principal's  l^gal  inca- 
pacity to  contract,  then,  if  both  parties  acted  under  a  mistake  of  law  in 
supposing  that  the  defendant  had  authority,  and  the  defendant  had  not  in 
faot  paid  over  the  money  to  the  principal,  the  plaintiff  could  recover  it  back 
on  a  count  for  money  had  and  received.  Upon  a  third  trial  below,  the  jury 
found  that  the  money  had  been  advanced  under  a  mutual  mistake  of  law  as 
to  the  authority  to  contract,  and  that  the  defendant  had  not  paid  over  the 
money,  and  the  plaintiff  recovered  judgment:  J^fta  v.  Tbrit,  12  Gush.  190. 
The  dociaion  in  10  Cush.  392,  on  the  point  that  an  agent  contracting  in  hia 
principal's  name  wjthout  authority  is  liable  in  case  to  one  contracting  with 
him  on  the  faith  of  hia  pretended  authority,  ia  in  accord  with  the  principal 
case  and  with  Bailou  v.  Taibot,  and  is  approved  in  /ones  ▼•  WokoU^  2  Allan, 
251,  and  in  BarOett  v.  Tucker,  104  Mass.  341. 


MoElbot  et  Ux.  v.  Nabhua  Era  R.  R.  Gobp'k. 

[4  CUBBZHO,  400.] 

Railroad  Company  Cabrtino  Passenoebs  is  Boukd  to  Most  Bxagt 
Cars  and  diligence  in  all  arrangements  necessary  for  their  safety,  in- 
cluding not  only  the  management  of  the  trains  and  cars,  but  also  the 
structure  and  care  of  the  track. 

Railroai)  Company  is  Liable  for  Injury  to  PASSBNaER  by  Misplagb- 
MENT  OF  Switch  constituting  part  of  its  road,  by  the  negligence  of  tha 
servant  of  another  company  connecting  with  such  rosd,  by  whom  such 
switch  is  provided. 

Case  to  recover  damages  for  an  injury  to  the  female  plaintiff, 
while  a  passenger  on  one  of  the  defendants'  trains,  by  the  mis- 
placement of  a  certain  switch  connecting  the  defendants'  road 
with  that  of  the  Concord  Railroad  Company.  The  switch  was 
constructed  by  the  latter  company,  pursuant  to  a  provision  in  its 
charter  authorizing  it  to  connect  its  road  with  the  defendants', 
the  power  to  authorize  such  connection  being  reserved  in  the 
defendants'  charter.  The  switchman  who  attended  the  switch 
was  employed  and  paid  by  the  Concord  Bailroad  Company.  Bj 
his  negligence  the  switch  became  misplaced,  occasioning  the 
accident  and  injury  now  complained  of.  Verdict  for  the  plaint- 
iffs by  consent,  subject  to  the  opinion  of  the  court  as  to  their 
right  to  recover. 

J,  O.  AbboUy  for  the  plaintiffs. 

T.  WentvDorth,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  The  court  are  of  opinion,  upon  the 
facts  agreed,  that  the  defendants  are  liable  to  the  plaintiffs  for 
the  damage  sustained  by  the  wife,  whilst  traveling  in  their  cars. 
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As  passeBger  carriers,  the  defendants  were  bound  to  the  most 
exact  care  and  diligence,  not  only  in  the  management  of  the 
trains  and  cars,  but  also  in  the  structure  and  care  of  the  track, 
and  in  all  the  subsidiary  arrangements  necessary  to  the  safety 
of  passengers.  The  wife  having  contracted  with  the  defendants 
and  paid  fare  to  them,  the  plaintiffs  had  a  right  to  look  to  them, 
in  the  first  instance,  for  the  use  of  all  necessary  care  and  skill. 
The  switch  in  question,  in  the  careless  or  negligent  manage- 
ment of  which  the  damage  occurred,  was  a  part  of  the  defend- 
ants' road  over  which  they  must  necessarily  carry  all  their  pas- 
sengers; and  although  provided  for  and  attended  by  a  servant 
of  ttie  Concord  Bailroad  Corporation,  and  at  their  expense,  yet 
it  was  still  a  part  of  the  Nashua  and  Lowell  railroad,  and  it  was 
within  the  scope  of  their  duty  to  see  that  the  switch  was  rightly 
constructed,  attended,  and  managed  before  they  were  justified 
in  carrying  passengers  over  it.  Had  the  action  been,  in  form, 
on  the  implied  contract  of  the  defendants,  in  undertaking  to 
carry  a  passenger,  to  have  a  safe  road,  and  apply  and  use  all 
necessary  care  and  skill,  the  liability  of  the  defendants  might 
have  been  more  clear  and  manifest;  but  the  duty  is  the  same, 
and  in  most  cases  of  this  kind  of  carelessness,  negligence,  or 
want  of  due  skill,  in  the  performance  of  duty  undertaken  to  be 
done  for  hire  and  reward,  it  is  at  the  election  of  the  plaintiff  to 
declare  in  assumpsit,  and  rely  on  the  promise,  or  to  declare  in 
tort,  and  rest  on  the  breach  of  duty.  Whether  the  plaintiffs 
might  have  maintained  an  action  on  the  case  against  the  Con- 
cord Bailroad  Corporation  for  the  negligence  of  their  servant, 
or  whether  the  defendants  may  have  a  remedy  over  against  the 
Concord  Bailroad  Corporation,  by  the  terms  of  the  statute  under 
which  the  latter  were  allowed  to  come  on  to  the  defendants' 
road,  or  by  the  terms  of  their  contract,  we  give  no  opinion: 
Waland  v.  ElhinSy  1  Stark.  272. 
Judgment  on  the  verdict  for  the  plaintiffs. 

LiABUJinr  of  Passsnqeb  Cab&iebs:  See  the  note  to  IngaUs  v.  BiUs,  43 
Am.  Dec.  355,  diBcnsaiiig  the  subject  at  length.  See  also  Laing  v.  Colder,  49 
Id.  533,  and  cases  cited  in  the  note  thereto.  The  doctrine  of  the  principal 
case  as  to  the  degree  of  care  and  diligence  required  of  passenger  carriers  in 
proriding  for  the  safety  of  their  passengers  is  approved  in  Warren  v.  Fitch- 
burg  B,  R.  Co.,  8  Allen,  233;  EaUm  v.  Boston  etc.  R.  R.  Co.,  II  Id.  505; 
Simmons  v.  New  Bee^brd  etc.  Co.,  97  Mass.  369;  Jamison  t.  San  Josi  etc.  R. 
R.  Co.,  55  Cal.  598.  The  measure  of  liability  for  negligence  is  the  same 
whether  the  action  is  on  the  contract  or  in  case:  EaUm  v.  Boston  etc.  F.  R. 
Co.,  supra.  If  a  passenger  is  injured  by  the  carrier's  negligence,  the  fact 
tliat  the  negligence  of  a  third  person,  unconnected  with  the  carrier,  con* 
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tribnted  to  the  Injury  ia  no  defense:  Id.  If  one  company  grants  the  use  of 
Its  road  to  another,  it  is  liable  for  injuries  to  its  own  passengers  by  the  negli- 
gence of  the  latter  company:  Illinois  Central  Bailroad  Co,  v.  Barren^  5  WalL 
104,  citing  the  principal  casfi 


ShEFHABD   v.   BUITEBFIELD. 

[4  CUBBIXO,  425.] 

Goods  in  Bcildikg  are  Sufficiently  Attached  where  the  officer  enters 
the  building,  publicly  proclaims  that  he  attaches  all  the  property  therein, 
locks  up  the  buildiug,  and  delivers  the  key  to  an  employee  of  the  debtor, 
with  directions,  assented  to  by  such  employee,  to  keep  the  property  for 
him. 

Attachbient  is  not  Deemed  Abandoned  ah  against  SaBSKQUENT  Mobt- 
OAGEE,  haying  notice  of  the  attachment  before  recording  his  mortgage, 
where  the  oflicer,  having  attached  all  the  goods  in  a  building,  intmata 
the  key  to  an  employee  of  the  debtor,  directing  him,  with  his  assent,  to 
keep  the  property  for  him,  and  the  employee  places  the  key  in  a  desk  in 
the  debtor's  house,  notifying  the  debtor's  wife  of  the  attachment,  and 
the  debtor,  obtaining  the  key,  enters  the  building  and  mortgages  part  of 
the  property  with  notice  of  the  attachment. 

Attachment  Lien  is  Preserved  if  Officer  Takes  All  the  Garb  and 
custody  of  the  attached  articles  which  their  bulky  nature  and  small  value 
reasonably  require,  and  does  not  intend  to  abandon  the  attachment,  al- 
though the  debtor  obtains  access  to  the  property  and  mortgages  part  of  it. 

Attachment  of  Soda-cakes  in  Open  Shed  is  Abandoned  where  the  officer 
gives  notice  of  the  attachment,  but  takes  no  actual  charge  of  the  goods, 

■ 

either  personally  or  by  a  keeper. 

Trover  for  certain  carboys,  acids,  soda-cake,  etc.  The  plaint- 
iff claimed  title  to  all  the  property,  except  the  carboys,  which 
were  admitted  to  be  his,  under  a  mortgage  from  one  Cummings. 
The  defendant,  Butterfield,  a  deputy  sheriff,  had  attached  the 
same  goods  on  a  writ  against  Cummings,  and  afterwards  sold 
them  on  execution,  and  the  defendant,  Hildreth,  who  was  the 
attachment  creditor,  became  the  purchaser  at  the  sale.  The 
attachment  was  made  October  80, 1847.  The  officer  went,  in 
the  debtor's  absence,  to  a  certain  factory  building  where  all  the 
property,  except  the  soda-cakes,  was,  and,  after  entry,  gave 
notice  that  he  attached  all  the  property  therein,  and  gave  charge 
of  it  to  a  certain  employee  of  the  debtor,  directing  him  to  lock 
the  building  and  keep  the  goods  for  him,  to  which  the  employee 
assented.  The  employee  locked  the  building  and  put  the  key 
in  a  desk  in  the  debtor's  house,  in  which  the  factory  books  were 
kept,  giving  notice  of  the  attachment  to  the  debtor's  wife.  The 
debtor  obtained  the  key,  and  on  the  next  day  entered  the  build« 
ing,  and  on  the  day  following,  after  notice  of  the  attachment 
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from  the  employee,  mortgaged  the  goods  now  claimed  to  the 
plaintiff,  who  received  notice  of  the  attachment  before  the  mort- 
gage was  recorded.  On  November  2d  the  officer  put  another 
person  in  charge  and  gave  him  the  key.  This  keeper  retained 
possession  until  he  redelivered  the  key  to  the  officer,  and  the  lat- 
ter kept  possession  until  the  sale,  which  was  made  January  11, 
1848.  Cummings,  however,  entered  by  a  back  door  and  put 
some  of  the  acid  in  certain  carboys  furnished  by  the  plaintiff,  and 
was  about  to  remove  the  same,  with  other  property  attached, 
when  the  officer,  hearing  of  it,  stopped  him.  The  facts  as  to 
the  soda-cakes  are  stated  in  the  opinion.  No  notice  of  the 
attachment  of  them  was  posted  up.  The  plaintiff  having  offered 
evidence  of  several  acts  of  conversion  was  required  to  elect  upon 
which  act  he  would  rely,  and  accordingly  relied  on  the  seizure 
and  sale  on  January  11th.  The  instructions  are  sufficiently 
stated  in  the  opinion,  so  far  as  material  to  the  points  decided. 
The  jury  found  for  the  defendants,  and  found  specially  that  the 
officer  took  possession  of  the  soda-cakes,  and  that  the  plaintiff 
had  notice  of  the  attachment  before  recording  his  mortgage* 
Exceptions  to  the  instructions. 

A,  F,  Bonney,  for  the  plaintiff. 

J,  G.  Abbott,  for  the  defendants. 

By  Court,  Dewey,  J.  The  lien  by  attachment  of  the  muriatie 
acid,  and  of  the  other  articles  in  the  factory  building,  may  well 
be  sustained.  These  articles  were  duly  attached,  inasmuch  as 
an  entry  into  the  building  and  a  public  declaration  by  the  officer 
that  all  the  property  therein  was  attached;  the  locking  up  of  the 
building  in  which  the  goods  were;  and  the  placing  the  key  in 
the  hands  of  an  agent,  with  directions  assented  to  by  him  to 
keep  the  property  for  the  attaching  officer;  were,  taken  together, 
sufficient  acts  to  constitute  a  valid  attachment  of  the  property 
thus  found  in  the  building. 

The  attachment  as  to  these  articles  was  not  lost  by  any  aban- 
donment. The  facts  stated  in  the  case  are  sufficient  to  avoid 
such  a  result.  We  perceive  no  difficuliy  in  sustaining  the  ruling 
of  the  court  of  common  pleas  as  to  the  lien  of  the  attachment 
upon  all  the  articles  returned  as  attached,  except  the  soda- 
eakes,  as  to  which  the  facts  are  different  in  regard  to  the  custody 
of  the  attaching  officer.  The  inquiry  is,  then,  whether  the 
attachment  of  these  articles  was  not  lost  or  abandoned.  The 
court  below  instructed  the  jury,  that  if  these  facts  were  found 
to  exist,  namely:  1.  Actual  attachment  by  Butterfield;  2.  Thai 
the  plaintiff  had  notice  of  such  attachment  before  recording  his 
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mortgage;  3.  That  Batterfield  took  all  the  care  and  custody  of 
the  articles,  which,  from  their  bulky  nature  and  small  Talue, 
could  be  reasonably  required;  and,  4.  That  the  ofScer  ncTer 
intended  to  abandon  the  attachment;  then  there  had  been  no 
abandonment  of  the  attachment,  that  could  be  set  up  by  the 
plaintiff.  Ko  further  question  arises  as  to  the  carboys;  as  the 
court  confined  the  plaintiff  to  one  act  of  conversion,  which,  as 
it  is  now  conceded,  was  proper. 

The  facts  relating  to  the  soda-cakes,  as  we  understand  them, 
are  these:  Tbcy  were  in  an  open  shed,  about  thirty  feet  from 
the  manufactory,  in  which  the  muriatic  acid  was  kept,  and  which 
latter  building  was  closed  and  under  a  lock  and  key.  After  the 
surrender  of  the  key  of  the  building,  by  the  agent  who  had  the 
same,  to  the  officer,  the  officer  took  no  actual  charge  of  the  soda- 
cakes,  which  remained  deposited  in  the  open  shed,  and  while 
there  the  same  was  transferred  by  mortgage  to  the  plaintiff. 

If  these  facts  shall  be  in  evidence,  on  a  new  trial,  it  will  be 
the  duty  of  the  presiding  judge  to  instruct  the  jury,  that  the  at- 
tachment was  thereby  abandoned  and  lost.  To  preserve  an 
attachment  of  personal  property,  the  officer  must  continue  in 
possession  of  it,  either  by  himself  or  a  keeper;  and  mere  notice 
that  an  attachment  was  made  of  the  articles  is  not  enough  to 
prevent  a  second  attachment  of  the  same  articles:  Oower  v.  Ste^ 
vens,  19  Me.  93  [36  Am.  Dec.  737].  The  difficulty  in  such  cases 
is  this,  that  the  party,  though  notified  of  the  previous  attach- 
ment, might  also  know  that  the  attachment  had  been  lost  by  the 
default  or  neglect  of  the  attaching  officer:  Bagley  v.  TF/i£/e,  4 
Pick.  395  [16  Am.  Dec.  353].  The  result  is,  that  the  exceptions 
are  overruled,  except  as  to  the  soda-cakes,  in  reference  to  which, 
upon  the  facts  as  stated,  the  attachment,  if  ever  made,  was  lost; 
and  to  that  extent  the  verdict  must  be  set  aside. 


What  Seizure  Necessary  to  Coxstitcte  Valid  Attachment  or  Per- 
80NALTY:  See  NichoU  v.  Patten^  36  Am.  Dec.  713;  Heard  v.  Fairba^Ucs,  3S 
Id.  394,  and  cases  cited  in  the  notes  thereto. 

Continuance  of  Attachment,  What  Possession  and  Control  Necbs- 
6ART  TO:  See  Oower  v.  Stevens,  36  Am.  Dec.  737;  Mills  v.  Camp,  Id.  488;  Chad' 
bourne  v.  Sumner,  41  Id.  720;  Western  v.  Dorr,  43  Id.  259,  and  the  notes 
thereto.  See  generally,  as  to  the  nature  and  duration  of  attachment  liens,  the 
note  to  Franklin  Bank  v.  Bachelder,  39  Id.  606-611.  As  to  what  constitute* 
such  a  retention  of  possession  and  control  of  goods  as  to  continue  the  lien  of 
an  attachment,  the  principal  case  is  cited  and  followed  in  Cheshire  Nat,  Bank 
V.  Jewett,  119  Mass.  245.  It  is  cited  on  the  same  point  in  Wright  v.  Tetlow^ 
99  Mass.  403,  where  it  is  held,  that  to  constitute  a  sufficient  retention  of  pos* 
session  of  mortgaged  property  by  an  agent  of  the  mortgagee,  imder  the  Massa- 
chusetts statute,  it  is  enough  If  such  possession  is  kept  as  a  deputy  sheriff  It 
required  to  keep  to  maintain  an  attachment  lien. 
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Kdiball  v.  Thompson. 

[i  GvsHiiva,  441.1 

Fbksidino  Judge  has  Discretion  to  Obder  Sevxbal  AonoNS  Tbikd  To- 
OETHEB  by  the  same  jury  where  they  are  between  the  same  parties,  and 
depend  upon  the  same  x)nncipleB  and  evidence,  and  the  ezercifle  of  rach 
discretion  is  no  ground  of  exception. 

Rules  of  Evidence  where  Several  Actions  are  Tried  Tooxtheb  are 
the  same  as  if  they  were  tried  separately,  all  competent  evidence  in  each 
action  being  admissible,  though  not  competent  in  all  the  actions. 

Testimony  of  Competent  Witness  in  One  of  Several  Aotions  Tried 
Together  must  be  admitted,  though  such  witness  is  not  competent  in 
the  other  actions  by  reason  of  being  surety  in  a  replevin  bond  for  one  of 
the  parties,  and  the  court  can  not  require  the  party  to  procure  other 
sureties,  so  as  to  render  the  witness  competent  in  all  the  actions,  but 
the  jury  should  be  directed  to  confine  such  testimony  to  the  case  in  which 
the  witness  is  competent. 

Evidence  of  Conveyance  by  Vendee  in  Alleged  Fraudulent  Convey 
ANCE  of  chattels,  of  the  same  chattels  to  a  creditor  of  the  vendor  to 
secure  a  debt  for  which  such  vendee  is  surety,  made  after  an  attachment 
of  the  goods  by  another  creditor  of  the  vendor,  and  after  replevin  brought 
therefor  and  containing  stipulations  to  take  effect  if  the  vendee's  title  to 
the  goods  replevied  should  be  invalid,  is  inadmissible  to  show  good  faith 
in  the  original  conveyance. 

CONYEYANCE  BY  EMBARRASSED  DSBTOR  TO  SECURE  PROPERTY  FROM  AT- 
TACHMENT by  creditors,  the  vendee  having  knowledge  of  the  purpose,  is 
fraudulent  and  void  as  against  creditors,  although  the  debtor  believes 
such  conveyance  will  be  best  for  the  creditors,  and  intends  ultimately  to 
pay  them. 

Insolvent  Debtor  may  Make  Valid  Sale  of  property,  if  made  bonajide 
for  a  full  consideration,  and  may  prefer  one  creditor  to  another,  if  not 
restrained  by  the  insolvent  law& 

Tenant  in  Common  can  not  ^Liintain  Replevin  against  an  officer  attach- 
ing the  goods  for  a  debt  of  the  other  co-tenants.  Therefore,  where  two 
tenants  in  common  severally  convey  goods  to  another,  which  are  after- 
wards attached  for  their  debt,  and  either  conveyance  turns  out  to  be 
void,  the  purchaser  can  not  maintain  replevin  against  the  attaohmg 
officer. 

Attaching  Officer  is  Entitled  to  Return  of  Property,  notwithstand  • 
INO  Dissolution  of  the  attachment  by  insolvency  proceedings  by  the 
debtor  after  replevin  brought  by  one  to  whom  the  goods  were  oonveyod 
before  attachment,  if  such  conveyance  proves  to  be  fraudulent  and  void. 

Eeplevin.  There  were  three  actions  brought  by  the  plaintiff 
against  the  defendant,  who,  as  deputy  sheriff,  had  attached  the 
goods  on  several  writs  against  Ashcroft  and  Odiome,  who  for- 
merly owned  the  same  as  partners  and  tenants  in  common.  The 
plaintiff  claimed  the  property  under  two  several  bills  of  sale 
made  by  Ashcroft  and  Odiome,  respectively,  before  the  attach- 
ments.   The  court,  being  informed  that  the  three  actions  de- 
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pended  upon  the  same  eTidence,  and  that  the  counsel  could  not 
agree  that  the  trial  of  one  should  determine  the  controversy, 
directed  them  to  be  tried  together  by  a  single  jury.  The 
plaintiff  objected,  that  some  of  his  witnesses  in  each  of  the  suits 
were  incompetent  in  the  others,  because  they  were  sureties  on 
the  replevin  bonds  in  those  other  suits;  but  the  objection  was 
overruled  on  the  ground  that  other  sureties  might  be  substi- 
tuted under  the  statute.  On  the  trial,  evidence  was  offered 
tending  to  show  that  the  bills  of  sale  under  which  the  plaintiff 
claimed  were  made  with  intent  to  hinder,  delay,  and  defraud 
creditors,  of  which  the  plaintiff  had  knowledge.  The  plaintiff, 
in  rebuttal,  offered  the  testimony  of  certain  witnesses,  who, 
though  competent  in  some  of  the  actions,  were  sureties  in  the 
replevin  bonds  in  the  other  actions,  and  submitted  affidavits  as 
to  the  nature  and  materiality  of  their  testimony  and  as  to  his  in- 
ability to  get  other  sureties.  The  judge,  upon  being  informed 
that  the  testimony  was  not  offered  to  prove  any  particular  fact 
peculiar  to  the  cases  in  which  the  witnesses  were  not  sureties, 
but  to  disprove  the  alleged  fraud  in  the  conveyances  to  the 
plaintiff,  excluded  the  testimony  unless  other  sureties  were  ob- 
tained. The  plaintiff  also  offered  in  evidence  a  certain  written 
contract  between  himself  and  one  Mason,  made  after  the  attach- 
ments and  after  tbo  commencement  of  one  of  the  actions, 
whereby  the  plaintiff  conveyed  to  Mason  certain  chattels,  in- 
cluding some  of  those  attached,  which  Mason  was  to  sell  and 
to  apply  the  proceeds  to  a  certain  debt  owing  to  him  from  Ash- 
croft  and  Odiome,  for  which  Mason  held  as  security  a  note  of 
one  Loring  Pickering,  for  a  somewhat  smaller  sum,  upon  which 
the  plaintiff  was  indorser,  and  which  was  secured  by  a  mort- 
gage of  realty,  the  contract  stipulating  that  as  some  of  the 
property  had  been  attached  and  replevied,  if  the  plaintiff's  title 
to  that  part  should  fail,  the  residue  should  be  applied  to  Ma- 
son's claim  against  Ashcroft  and  Odiorne,  and  he  should  have 
recourse  to  the  note  and  mortgage  for  the  balance.  The  judge 
rejected  the  evidence.  Other  facts,  including  the  instructiona 
of  the  court  so  far  as  material,  appear  from  the  opinion.  Ver- 
dict for  the  defendant  in  each  case,  and  exceptions  hy  the 
plaintiff. 

«7.  A,  Andrew  and  I.  Story,  jun,,  for  the  plaintiff. 

G.  F,  Farley,  for  the  defendant. 

By  Court,  Wilde,  J.    At  the  trial  of  these  actions,  it  was  or- 
dered by  the  presiding  judge,  that  they  should  all  be  tried  at 
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the  same  time,  and  by  the  same  jury,  and  to  this  order  the 
plaintiffs  counsel  excepted.  Generally  it  is  within  the  discre- 
tionary power  of  the  presiding  judge,  in  the  trial  of  cases  by  the 
jury,  to  determine  when  aud  how  the  same  shall  be  tried;  and 
to  the  exercise  of  such  a  discretionary  power  no  exception  can 
be  sustained.  It  was  so  decided  in  the  case  of  Wilherlee  t.  Ocean 
Ins.  Co.,  24  Pick,  67,  in  conformity  with  a  well-known  and  rea- 
sonable rule  of  practice. 

It  is  contended  for  the  plaintiffs,  that  this  rule  is  limited  to 
cases  depending  on  the  same  principles  and  evidence,  and  that 
in  this  case  the  eyidence  would  not  have  been  the  same  if  sepa- 
rate trials  had  been  allowed;  as  the  surety  in  the  replevin  bond  in 
the  first-named  suit  would  have  been  a  competent  witness  in  the 
two  other  suits,  and  so  the  sureties  in  those  suits  would  have  been 
competent  witnesses  in  the  first  suit.  There  seems  to  be  weight 
in  this  objection,  but  it  was  overruled  on  the  ground  that  by 
the  revised  statutes,  chapter  94,  section  55,  the  plaintiff  had  a 
tight  to  substitute  new  sureties,  and  thereby  to  qualify  the  other 
sureties  as  competent  witnesses.  But  we  are  of  opinion  that  the 
plaintiff  could  not  reasonably  be  required  to  procure  new  sureties, 
which  it  might  not  be  in  his  power  to  do;  and  as  none  were  pro- 
cured, the  sureties  were  competent  witnesses,  and  should  have 
been  admitted  to  testify  in  the  cases  in  which  they  were  not  inter- 
ested, in  the  same  manner  as  they  might  have  done  if  the  trials 
had  been  separate.  The  jury  might  have  been  directed  to  con- 
fine the  testimony  of  the  witnesses  to  the  cases  in  which  they  were 
not  interested;  but  in  those  cases  their  testimony  should  not 
have  been  excluded,  although  it  might  possibly  and  wrongfully 
have  some  effect  on  the  decision  of  the  other  cases  in  which  they 
were  not  competent.  The  rules  of  evidence  were  the  same, 
whether  the  actions  had  been  tried  together  by  the  same  jury  or 
separately  by  different  juries;  each  action  was  to  be  tried  on  its 
merits,  and  consequently  all  competent  evidence  was  admissible. 
On  this  ground,  therefore,  the  plaintiff  is  entitled  to  new  trials; 
but  the  other  exceptions,  we  think,  can  not  be  sustained. 

It  has  been  objected  that  the  plaintiff's  contract  with  one 
Mason  had  a  tendency  to  prove  that  the  sales  of  property  from 
Ashcroft  and  Odiome,  alleged  to  be  fraudulent,  were  made  in 
good  faith;  or,  if  not,  that  the  fraud  was  thereby  purged.  But 
we  find  nothing  in  that  contract  which  can  legally  have  any  such 
tendency.  That  contract  was  made  after  the  commencement  of 
these  actions,  or  one  of  them,  and  it  contains  certain  stipulations 
which  were  to  take  effect,  if,  on  the  trial  of  the  case  or  cases,  it 
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should  be  adjudged  that  the  plaintifTs  title  to  the  property  re- 
plevied was  not  valid,  which  certainly  can  not  be  material  in  the 
decision  of  the  question  of  title. 

Exceptions  were  taken  to  the  instructions  to  the  jury;  in  the 
first  place,  because  they  were  instructed,  that  the  conveyance  of 
proi)erty  made  by  a  debtor  in  embarrassed  circumstances,  for 
the  purpose  of  securing  the  same  from  attachment,  the  purpose 
being  known  to  the  purchaser,  would  be  void  as  against  ci^- 
iters,  although  the  debtor  might,  at  the  time  of  the  conveyance, 
have  believed  that  it  would  be  better  for  his  creditors  to  make 
the  conveyance,  and  intended  in  the  end  that  his  creditors  should 
be  paid.  That  this  part  of  the  instructions  was  perfectly  cor- 
rect, we  can  not  doubt.  Such  a  conveyance,  although  it  does 
not  indicate  any  moral  turpitude,  is  made  void  by  13  Eliz., 
c.  5,  which  declares,  that  all  conveyances  made  for  ihe  purpose 
and  intent  to  delay,  hinder,  or  defraud  any  creditor  or  credit- 
ors, shall  be  utterly  void  as  against  such  creditor  or  creditors. 
The  language  of  the  statute  is  clear,  and  fully  supports  this 
part  of  the  instructions;  and  so  are  the  authorities. 

Such  a  conveyance  also  is  void  as  against  our  law  authorizing^ 
attachments.  Every  attempt,  by  a  debtor,  to  violate  or  evade 
the  law,  so  as  to  delay  his  creditors  in  the  collection  of  their 
debts,  to  the  hindrance  of  the  due  course  and  execution  of  the 
law,  is  unquestionably  fraudulent  and  void  as  against  such 
creditors.  But,  undoubtedly,  an  insolvent  debtor  may  make  a 
valid  sale  of  his  property,  if  made  bona  fide,  and  for  a  full  and 
valuable  consideration.  So  he  may  prefer  one  creditor  to  an- 
other, if  not  restrained  by  our  insolvent  laws;  although  other 
creditors  may  be  thereby  incidentally  delayed  or  hindered  in 
the  collection  of  their  debts.  And  there  is  nothing  in  the  in- 
structions to  the  jury  inconsistent  with  this  distinction.  Accord- 
ing to  the  instructions,  the  defendant  was  bound  to  satisfy  the 
jury,  that  the  sales  to  the  plaintiff,  or  one  of  them,  were  made 
for  the  purpose  and  with  the  intent  to  secure  the  property  from 
attachment,  so  that  it  could  not  be  reached  by  the  ordinary  pro- 
cess of  law;  and  that  the  plaintiff,  at  the  time  of  the  sales,  knew 
of  such  purpose  and  intent,  and  participated  therein:  Cadogan 
V.  KenneU,  2  Cowp.  432;  Esturick  v.  CaiUaud,  6  T.  B.  420;  Msuit 
V.  HoweU,  4  East,  1;  Harris  v.  Sumner^  2  Pick.  129;  Widgery  v. 
Edskell,  5  Mass.  144  [4  Am.  Dec.  41];  Hendricks  v.  Bobmsoni^  2 
Johns.  Ch.  283;  Trotter  v.  Watson,  6  Humph.  509;  Bridge  v. 
Egglestan,  14  Mass.  245  [7  Am.  Dec.  209]. 

But  it  is  further  objected,  that  the  instruction  was  erroneous 
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in  authoriziiig  the  juiy  to  find  for  the  defendant,  if  they  were 
satisfied  from  the  evidence  that  either  one  of  said  sales  was  void 
as  aforesaid.  The  answer  to  this  objection  is,  that  the  property 
replevied  was  held  in  common  by  the  vendors,  Ashcroft  and 
Odiome,  and  if  either  deed  was  void,  the  plaintiff  would  have 
a  title  to  only  an  undivided  share  of  the  property,  for  which 
replevin  could  not  be  sustained:  Hart  v.  Fitzgerald,  2  Mass.  509 
[3  Am.  Dec.  75].  If  either  Ashcroft  or  Odiorne  was  the  owner 
of  an  undivided  share  of  the  property  attached,  the  taking  by 
the  officer  was  lawful.  If  hereafter  he  should  sell  the  whole 
property  or  convert  it,  and  the  plaintiff  could  prove  he  waa 
entitled  to  a  share  thereof  in  common,  he  would  have  a  remedy 
in  another  form  of  action,  to  which  the  judgment  in  this  case 
would  be  no  bar. 

Another  question,  although  not  raised  by  the  exceptions,  ha» 
been  argued  by  counsel,  as  it  may  be  raised,  should  a  verdict 
on  the  new  trial  be  again  for  the  defendant. 

It  is  objected  by  the  plaintiff's  counsel  that  the  defendant 
would  not  in  that  case  be  entitled  to  a  return  of  the  property' 
replevied,  because  Ashcroft  and  Odiome,  since  the  commence- 
ment of  these  actions,  have  petitioned  for  the  benefit  of  the 
insolvent  laws,  and  all  their  property  has  been  duly  assigned 
under  the  petition  by  the  master  in  chanceiy,  whereby  the 
attachments  made  by  the  defendant  have  been  dissolved.  But 
we  are  of  opinion  that,  notwithstanding  the  dissolution  of  the 
attachments,  the  defendant  is  entitled  to  a  return;  whereupon 
he  will  be  bound  to  deliver  over  the  property  to  the  assignee 
for  the  benefitt>f  the  general  creditors;  and  if  he  should  fail  so 
to  do,  the  assignee  will  have  his  remedy  against  a  responsible 
person.  This  property,  having  been  unlawfully  taken  from  the 
possession  of  the  officer,  ought  to  be  restored  to  him  for  the 
benefit  and  security  of  whoev^  may  have  a  right  to  it,  and  ia 
not  to  be  left  in  the  possession  of  the  plaintiff,  who  has  no  title, 
and  has  been  adjudged  an  insolvent  debtor. 

Exceptions  sustained,  and  new  trials  granted. 

DiscBBTioN  OF  CouRT  AS  TO  CoNDtTCT  OF  Trial:  See  CommontoecUth  ▼. 
Eeutman,  48  Am.  Dec.  696,  and  cases  cited  in  the  note  thereto.  Aa  to  the 
power  of  a  court  of  equity  to  consolidate  several  suits  relating  to  the  same 
matter,  see  CampbeWa  Case,  20  Id.  360.  In  Springfield  v.  Sleeper,  115  Mass. 
587,  it  is  held,  following  Kimball  v.  Thompson,  that  it  ia  within  the  discretion 
ol  the  judge  presiding  at  a  trial  to  order  several  actions  founded  on  the  same 
■nhject-matter  brought  by  the  same  plaintiff  against  different  defendants,  to  bo 
tried  together,  although  the  evidence  is  different  and  different  counsel  an 
employed  by  the  several  defendants.     In  CommonwecdUi  v.  Jiobinson,  1  Gray, 
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MO,  it  is  dtcided,  citing  the  principal  case,  that  it  is  Tvithin  the  discretion  of 
the  judge  to  allow  or  refuse  separate  trials  where  several  persons  ore  jointly 
indicted.  So  in  an  action  of  trover  against  two  who  answer  separately,  ^vhera 
it  is  clnimed  that  the  issues  as  respects  the  two  defendants  are  different: 
JEdgerton  v.  Wolf,  6  Gray,  456. 

EXEBCISB  OF  DlSCBSTIOKART  POWEB  FUBXIBHES  K6  GROUND  OF  EXCEF- 

TIOK,  WHZK:  See  Wann  v.  McNnlty,  43  Am.  Dec  58;  Moody  v.  Fleming,  48 
Id.  210;  Commonwealth  v.  Ecutman,  Id.  506,  and  cases  cited  in  the  notes  thereto. 

€k)NVBTANCES  TO  HiNDEK,  DkLAY,  OB  DeFRAUD  CREDITORS:  SeeScmdsv. 

Codwiae,  4  Afti.  Dec.  305;  Andenon  v.  Boberts,  0  Id.  235;  Mason  v.  Baler,  10 
Id.  724;  MUUr  v.  Tollison,  14  Id.  712;  Garland  v.  liivei,  15  Id.  756;  Ilutchins 
v.  Spragiie,  17  Id.  439;  Tocum  v.  BullU,  Id.  184,  and  note;  Lover y  v.  Pinson, 
23  Id.  140;  Carlton  v.  King,  Id.  205;  Parka  v.  Jaekaon,  25  Id.  656;  MUcheU 
▼.  Beal,  29  Id.  108;  Oriental  Bank  v.  Ilaakini,  37  Id.  140;  Ilutchiaon  v.  Kelly, 
S9  Id.  250;  EUioU  v.  Horn,  44  Id.  488;  Stoiizer  v.  SkOas,  Id.  723;  Worland  v. 
Kimherlin,  Id.  785;  Brown  v.  ^oree,  46  Id.  519;  Moody  v.  BuHm,  Id.  012; 
Arthur  v.  CommerciaZ  f^c.  ^ani;,  48  Id.  719,  and  the  cases  cited  in  the  notes 
to  those  decisions.  As  to  the  validity  of  voluntary  conveyances,  as  against 
creditors,  see  Martin  v.  Olliver,  49  Id.  717,  and  note.  In  Oragg  v.  Martin, 
12  Allen,  499,  and  Lynda  v.  McGregor,  13  Id.  181,  the  principal  case  is  cited 
with  approval,  to  the  point  that  a  conveyance  actually  intended  to  defraud 
creditors  is  not  validated  by  the  existence  of  a  sufficient  consideration  for  it, 
or  by  subsequent  payments  or  advances.  To  the  point  that  a  purcli£tser  under 
the  vendee  in  a  fraudulent  conveyance  must  have  notice  of  the  fraud  or  he 
will  bo  protected,  the  principal  case  is  cited  in  Carroll  v.  JJaywanl,  124 
Mass.  121. 

IxsoLVE^T  Debtor's  Bight  to  Prefer  Creditors  .  See  the  note  to  Craw 
ford  V.  Taylor,  26  Am.  Dec.  584.  See  also  Mitchell  v.  Beal,  29  Id.  108;  Nio- 
ion  V.  Douglaaa,  30  Id.  368;  Woodbury  v.  Bowman,  31  Id.  40;  Shipwkh  v. 
Cunningham,  Id.  642;  Anderswi  v.  FuUer,  36  Id.  290;  Butler  Vv  Brack,  39  Id. 
768;  Stover  v.  Herrington,  41  Id.  86;  Jonaa  v.  HovaiUund^  Id.  525;  Smoot  v> 
Morehouse,  42  Id.  644;  Arthur  v.  Commercial  etc.  Bank,  48  Id.  719,  and  cases 
cited  in  the  notes  thereto. 

Tenant  in  Common  can  not  Maintain  Replevin  forl^is  undivided  share 
of  the  common  property:  Hart  v.  lUagerald,  3  Am.  Dec  75.  This  case  and 
Kimball  v.  Thompson  are  cited  and  followed  on  this  point  in  Hackett  v.  Potter^ 
131  Mass.  50. 

Officer  may  Lawfully  Siezb  Common  Chattel  on  Attachment  a^nst 
one  co-tenant:  Ileald  v.  Sargeant,  40  Am.  Dec  694.  And  he  is  not  liable  in 
trover  or  trespass  for  so  doing:  Welch  v.  Clark,  36  Id.  368.  As  to  the  lia- 
bility of  an  officer  selling  the  conmion  property  on  tkji,/a,  against  one  of  the 
tenants  in  common,  see  Waddell  v.  Cook,  37  Am.  Dec.  372;  Baina  v.  Mc' 
Jiairy,  40  Id.  651;  Beald  v.  Sargeant,  Id.  694;  Loihrop  v.  Arnold,  43  Id.  256, 
and  notes  thereto. 

Keturn  of  Replevied  Goods,  when  Awarded,  Generally:  SeeSimpaon 
V.  McFarland,  29  Am.  Dec.  602,  and  note;  Hoffman  v.  Noble,  39  Id.  711; 
<iumcy  V.  Hcdlt  11  Id.  198.  That  an  attaching  officer  is  entitled  to  a  return 
of  the  goods  upon  a  verdict  in  his  favor,  although  the  attachment  has  been 
dissolved  since  the  rendition  of  the  verdict,  is  held  in  Dawaon  v.  Wtthahee^ 
S  Allen,  461,  463,  citing  the  principal  case. 
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FisHEB  V.  Leland. 

[4  OUBHIKO,  456.] 
EnOENOK  THAT  In DOBSEE  OP  NOTE  BEFOBE  DUB  ToOK  IT  WITH  NOTIOB  Of 

Fbattd  in  procuring  it  of  the  maker,  and  that  payment  would  be  resisted 
on  that  ground,  is  admissible  in  an  action  by  the  indorsee  against  the 
maker,  and  the  payee's  declarations  before  indorsement  are  competent 
evidence  to  show  the  fraud. 

Assumpsit  by  the  plaintiff,  as  indorsee,  against  the  makers  of 
a  certain  note.  The  note  was  indorsed  to  the  plaintiff  before 
maturity.  Under  a  specification  of  defense  filed  with  a  plea  of 
the  general  issue,  the  defendants  offered  eyidence  to  show  that 
the  note  was  procured  by  false  and  fraudulent  representations 
by  the  payee,  and  that  the  plaintiff  had  notice  of  the  fraud,  and 
that  payment  would  be  refused  on  that  ground,  at  the  time  of 
the  indorsement,  and  certain  declarations  of  the  payee  and  in- 
dorser  before  indorsement  were  offered  to  prove  the  fraud.  The 
evidence  was  admitted.  Verdict  for  the  defendants,  and  except 
lions  by  the  plaintiff. 

B.  F.  Jacobs,  for  the  plaintiff. 
O.  M.  Brovm,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  The  single  question  is,  whether,  after 
the  defendant  had  proved  that  the  plaintiff  took  the  note  in 
question  by  indorsement  before  it  was  due,  but  with  notice  that 
the  promisors  intended  to  defend  on  the  ground,  that  the  note 
was  obtained  by  the  payee  of  the  maker  by  fraud,  they  could 
give  in  evidence  the  fraudulent  acts  of  the  payee;  and 
whether  they  could  give  in  evidence  the  admissions  and  con- 
fessions of  the  payee,  whilst  he  was  the  holder  of  the  note,  and 
before  the  indorsement,  to  prove  such  fraud.  The  distinction 
appears  to  be  this:  that  when  an  indorsee  takes  a  bill  or  note, 
by  indorsement,  before  it  is  due,  and  without  notice  of  fraud  or 
other  matter  of  defense,  he  takes  it  on  an  independent  title  by 
the  indorsement,  and  will  not  be  affegted  by  any  payment,  set- 
off, fraudulent  consideration,  or  other  matter  of  defense,  which 
the  acceptor  or  promisor  might  have  had  against  any  previous 
holder  or  prior  party.  He  is  not  in  privity  with  such  prior 
party,  does  not  claim  under  him,  and  is  not  bound  by  the  acts, 
frauds,  or  admissions  of  any  such  prior  x>ariy.  And  in  order  to 
give  the  highest  credit  and  the  freest  circulation  to  negotiable 
securities,  transferred  by  indorsement,  in  favor  of  commerce, 
this  principle  is  held  wiUi  great  firmness  and  strictness;  and  h) 
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A  series  of  zecent  decisions  the  rule  upon  the  subject,  instead  of 
being  rekxed^  is  held  with  greater  strictness  than  formerly: 
0*Keefe  v.  Dunn,  6  Taunt.  305;  Dunn  v.  (yKeeff^e,  5  Mau.  &  Sel. 
282;  OiU  y.  CubUi,  8  Bam.  &  Cress.  466;  Goodman  y.  Harvey, 
4  Id.  k  El.  870;  Foster  v.  Pearson,  1  Cromp.  M.  &  B.  849; 
Arbouin  v.  Anderson,  1  Ad.  k  EL,  N.  S.,  498. 

But  where  a  negotiable  note  is  found  in  circulation  after  it  is 
due,  it  carries  suspicion  on  the  face  of  it.  The  question  in- 
etantly  arises,  Why  is  it  in  circulation — ^why  is  it  not  paid? 
here  is  something  wrong.  Therefore,  although  it  does  not  give 
the  indorser  notice  of  any  specific  matter  of  defense,  such  as 
set-o£f,  payment,  or  fraudulent  acquisition,  yet  it  puts  him  on 
inquiry;  he  takes  only  such  title  as  the  indorser  himself  has, 
and  subject  to  any  defense  which  would  be  made,  if  the  suit 
were  brought  by  the  indorser.  The  note  does  not  cease  to  be 
negotiable;  the  indorsee  takes  a  title,  and  may  sue,  but  he  is  so 
far  in  privity  with  his  indorser  that  he  takes  only  his  title;  and 
if  the  defendant  could  make  any  defense  against  a  suit  brought 
by  such  indorser,  he  can  make  it  against  the  indorsee. 

This  rule  is  settled,  in  the  case  of  a  suit  by  an  indorsee  taking 
the  note  overdue,  by  a  series  of  authorities,  which  show  not  only 
that  such  defense  may  be  made,  but  that  it  may  be  proved  by 
/the  same  evidence  by  which  it  might  have  been  proved  if  the 
indorser  were  plaintiff,  to  wit,  the  admissions  of  such  indorser, 
made  whilst  he  was  the  holder:  Sylvester  v.  Crapo,  15  Pick.  92; 
Jarough  v.  White,  4  Bam.  &  Cress.  325;  PhiUips  v.  Cole,  10 
Ad.  &  EL  106;  Beauchamp  v.  Parry,  1  Barn.  &  Adol.  89.  These 
authorities  might  be  multiplied  almost  indefinitely. 

But  the  indorsement  of  a  note  overdue  is  only  one  mode  of 
;giving  the  indorser  notice  that  there  is  some  matter  of  defense 
relied  on;  if  he  has  express  notice,  he  may  take  it  and  may  sue 
the  note,  but  he  takes  subject  to  such  defense  as  the  defendant 
might  make  against  the  indorser. 

The  case  in  an  early  volume  of  the  reports  of  this  court,  WUson 
V.  Holmes,  5  Mass.  543  [4  Am.  Dec.  75],  was  one  where  the 
plaintiff  had  notice  in  the  form  of  the  indorsement,  which  was: 
"  Pay  T.  "W.,  or  order,  for  our  use,  value  received  in  account.'* 
See  Humphries  v.  Blight,  4  Dall.  370;  White  v.  Kibling,  11  Johns. 
128.  In  the  early  leading  case  on  this  subject,  Brown  v.  Davies, 
3  T.  B.  80,  83,  Lord  Eenyon,  who  was  not  disposed  to  go  quite 
the  length  of  the  doctrine  held  by  Mr.  Justice  Buller,  says:  "  I 
agree,  etc.,  if  it  appears  on  the  face  of  the  note  to  have  been 
dishonored,  or  if  knowledge  can  be  brought  home  to  the  indorsee 
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that  it  had  been  so."  In  a  note  to  the  same  case,  in  Ihylar  y. 
McUher,  where  the  defense  was  that  the  note  was  obtained  by 
frand^  and  where  it  was  negotiated  when  overdue^  Buller,  J., 
says:  ''  Such  a  note  is  negotiable^  but  if  there  are  any  circum« 
stances  of  fraud  in  the  transaction^  I  have  always  left  it  to  the 
jury,  on  the  slightest  evidence,  to  presume  that  the  indorsee  was 
acquainted  with  the  fraud." 

It  seems,  therefore,  that  it  is  not  that  the  indorsement  of  a 
note  after  it  is  due  is,  per  «e,  such  as  to  render  the  note  void,  or 
to  defeat  the  right  of  the  plaintiff;  but  if  there  are  anterior  cir« 
cumstances,  such  as  fraud,  in  obtaining  the  note,  the  fact  that 
the  indorsee  takes  it  when  overdue,  is  a  circumstance  of  suspicion, 
which  should  put  him  on  inquiry,  and  leads  to  a  presumption 
that  he  knew,  or  by  inquiiy  might  know,  of  such  fraud,  and  is 
deemed  constructiye  notice  of  it.  It  identifies  the  title  of  the 
indorsee  with  that  of  the  indorser.  This  being  so,  actual  notice 
of  such  fraud,  brought  home  to  the  knowledge  of  the  indorsee 
at  the  time  he  took  the  note  by  indorsement,  is  equally  availing 
to  prove  that  he  is  not  a  bona  fide  holder,  and  to  give  the  defend- 
ant the  same  ground  of  defense  as  he  would  have  had  against 
the  indorser. 

Exceptions  overruled. 

IiTDOBSKX  HA  VINO  NotTce  OF  Fraud  OB  Priob  Equtties  against  a  note 
at  the  time  of  indorsement,  takes  subject  thereto:  See  Iiu8seU  v.  ffadduck, 
44  Am.  Dec.  693;  MuJf<yrd  v.  Shepard,  33  Id.  432,  and  notes  thereto.  That 
an  indorsee  of  an  overdae  note  takes  subject  to  existing  equities  against  it, 
aee  Snyder  v.  Biley,  47  Id.  452,  and  note.  The  language  of  Shaw,  C.  J.,  in 
the  principal  case,  to  the  effect  that  a  negotiable  note  '*  found  in  circulation 
after  it  is  due  carries  suspicion  on  the  face  of  it,*'  is  quoted  with  approval  in 
Jenkins  v.  Bauer,  8  Brad.  (BL)  659. 

Djcclabations  of  Former  Owner  of  Chose  in  Action,  adnussibility  of, 
against  subsequent  holder,  generally:  See  WiUiama  v.  Judyt  44  Am.  Dec.  699; 
WorraU  v.  Parmelee,  49  Id.  350,  and  notes. 


Gbain  v.  Paine. 

[4  OusmHO,  483.] 
XqUITABLE    AaSIONMENT    OF    NOTB  AND    MORTQAOX  OF    CHATTELS    may  h% 

made  by  mere  deliveiy  thereof  as  security  for  a  debt  without  a  written 
anignment,  and  such  assignment  will  be  protected  in  a  court  of  law,  but 
the  assignee  can  not  maintain  trover  for  the  goods  in  his  own  name  with* 
out  a  written  assignment,  but  may  sue  in  the  assignor's  name. 

AflSIONMENT    FOR    BENEFIT    OF    CREDITORS    BT    MORTGAOXX    OF    CHATTELS 

AFTER  Eqttitablb  ASSIGNMENT  of  the  mortgage  for  value^  by  delivwy, 
passes  no  title  to  the  goods. 
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Ceattil  Mortoaox  18  HOT  DxTXATBD  BT  Babrino  OF  NoTK  aacored  thereby, 
by  the  etatnte  of  limitatioiis,  and  an  aadgnee  of  the  mortgago  may 
nerertheless  maintain  trover  for  the  goods. 

Tboteb  for  a  certain  building.  Verdict  for  the  plaintiff  l^ 
consent,  subject  to  the  opinion  of  the  court  as  to  his  right  to 
recover.    The  facts  are  stated  in  the  opinion. 

J.  H,  Clifford,  for  the  defendant. 

T.  2>.  Eliot^  for  the  plaintiff. 

By  Court,  Wilde,  J.  This  is  an  action  of  trover,  for  the  con- 
version of  a  small  building;  and  the  question  is,  whether,  upon 
the  facts  reported,  the  plaintiff  has  proved  a  valid  title  to  the 
property. 

The  building,  in  September,  1833,  was  the  property  of  one 
Alden  Sibley,  and  was  by  him  then  sold  to  the  defendant,  who 
thereupon  mortgaged  it  back  as  security  for  the  payment  of  a 
certain  note  of  hand  to  him,  for  two  hundred  dollars,  which  waa 
then  due.  In  December,  1846,  this  mortgage  was  assigned  in 
vmting,  by  Sibley,  to  the  plaintiff,  whereby  he  acquired  a  legal 
title  to  the  property  mortgaged,  provided  Sibley  had  a  right  to 
make  the  assignment.  The  counsel  for  the  defendant  contends 
that  he  had  not,  and  it  was  proved  that,  in  Januaiy,  1834,  Sib- 
ley made  a  general  assignment  of  all  his  property  to  certain 
assignees,  in  trust,  for  the  benefit  of  his  creditors.  But  it  was 
also  proved,  that  before  that  assignment,  Sibley  had  delivered 
the  note  and  mortgage  to  one  Eeckard,  as  security  for  a  debt  of 
two  hundred  dollars;  that  the  note  and  mortgage  were  after- 
wards by  him  delivered  over  to  the  plaintiff;  and  that  Sibley 
thereupon,  without  any  new  consideration,  made  a  written 
assignment  of  the  mortgage,  as  before  stated,  to  the  plaintiff. 

Upon  these  facts,  the  question  is,  whether  the  delivery  of  the 
note  and  mortgage  to  Beckard,  as  security  for  a  debt,  without 
an  assignment  in  writing,  is  to  be  considered  as  an  equitable 
assignment,  which  is  entitled  to  protection  in  a  court  of  law. 
It  has  been  long  well  settled,  that  if  a  note  of  hand  is  transferred 
by  delivery,  bona  fide,  and  for  a  valuable  consideration,  this  is  a 
valid  assignment  in  equity,  which  courts  of  law  will  regard  and 
protect,  although  the  assignee  can  not  maintain  an  action  at 
law  thereon  in  his  own  name.  And  the  same  principle  applies 
to  other  choses  in  action.  An  equitable  interest  in  a  judgment 
may  be  assigned  for  a  valuable  consideration,  by  the  delivery 
of  the  execution  thereon  to  the  assignee:  JorveB  v.  WUter,  18 
llass.  804;  Prescott  v.  EvXL,  17  Johns.  284;  Henry  v.  Broum^  19 
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Id.  49;  Ibrd  t.  Stuart,  Id.  842;  Dunn  y.  SneU,  15  Mass.  481. 
The  same  principle  applies  also  to  the  mortgage,  which  was  de- 
livered with  the  note  as  security.  Indeed,  if  the  mortgage  had 
not  been  delivered  with  the  note,  the  assignment  of  the  note 
would,  according  to  the  doctrine  held  by  courts  of  equity,  draw 
after  it  the  mortgaged  property  as  a  consequence.  It  was  so 
held  in  Martin  v.  Mowlin,  2  Burr.  969,  978,  by  Lord  Mansfield, 
who  also  held  the  same  principle  to  be  applicable  to  mortgages 
of  real  estate,  notwithstanding  the  statute  of  frauds.  And  so  it 
was  held  in  the  case  of  Oreen  v.  Eiart,  1  Johns.  580.  The  lead- 
ing case  on  this  point  is  that  of  BusselY,  Euesel,  1  Bro.  0.  0. 269. 
And  this  decision,  Powell,  in  his  treatise  on  the  law  of  mort- 
gages, says,  "  had  met  with  universal  disapprobation,  because 
(according  to  the  language  of  Lord  Eldon)  it  was  a  virtual 
repeal  of  the  statute;  nevertheless,  it  had  been  always  acted  on, 
and  each  succeeding  case  had  added  stability  to  a  decree  which  it 
had  previously  pronounced  to  be  settled  on  spurious  principles." 
And  it  has  been  frequently  decided  by  this  court,  that  such 
an  equitable  assignment  of  a  mortgage  of  real  estate  is  not  valid 
by  our  statutes  relating  to  the  conveyance  and  transfer  of  real 
estates.  But  these  decisions  are  confined  to  mortgages  of  real 
estates;  and  in  Parsons  v.  WeUes,  17  Mass.  419,  the  distinction 
is  alluded  to  be  between  mortgages  of  real  and  personal  projH 
erty,  and  the  English  doctrine  as  to  the  latter  is  impliedly,  if 
not  expressly,  admitted. 

But  in  this  case,  it  is  not  necessary  to  decide,  that  the  assign- 
ment of  the  mortgage  debt  would  draw  after  it  an  equitable 
assignment  of  the  mortgage;  for  the  mortgage  deed  and  the 
note  were  both  deposited  with  Beckard  for  the  same  purpose, 
namely,  to  secure  the  payment  of  the  debt;  and  this  deposit 
amoimts,  according  to  all  the  authorities,  to  an  equitable 
assignment  of  the  note  and  mortgage:  8  Pow.  Mort.  1059 
(Band's  ed.);  Jones  v.  Oibbons,  9  Yes.  407, 411;  JUdrtin  v.  Movflin, 
2  Burr.  969;  Green  v.  Hart,  1  Johns.  580;  Parsons  v.  Welles,  17 
Mass.  419. 

By  the  laws  of  Massacjiusetts,  such  a  deposit  or  delivery 
would  not  amount  to  an  assignment  of  a  mortgage  of  real  estate; 
but  the  objections  to  such  an  assignment  do  not  apply  to  mort- 
gages of  personal  property.  It  appears  by  the  cases  already 
cited,  that  the  delivery  of  a  note  of  hand,  or  other  chose  in 
action,  to  an  assignee,  for  a  valuable  consideration,  without  an 
assignment  in  writing,  is  a  valid  assignment  in  equity,  which 
courts  of  law  will  take  notice  of  and  protect.    And  the  aasign* 
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ment  of  a  mortgage  of  personal  properly  by  ddheiy  stands  on 
the  same  footing,  and  is  entitled  to  the  same  protection.  By 
such  an  assignment,  however,  the  legal  estate  did  not  pass  to 
the  plaintiff,  and  this  action  could  not  be  maintained  in  his  own 
same,  before  the  assignment  in  writing;  yet  he  might  maintain 
an  action  for  the  conversion  of  the  property  so  equitably  assigned 
in  the  name  of  Sibley,  which  action  Sibley  would  have  had  no 
light  to  discharge. 

Nor  did  the  title  to  the  mortgaged  properly  pass  by  the  general 
assignment  of  Sibley's  property  for  the  benefit  of  his  creditors; 
and  it  is  manifest,  that  it  was  never  intended  to  pass  thereby;  for 
the  assignees  have  settled  that  concern,  and  paid  over  the  pro- 
ceeds of  the  property  assigned,  without  claiming  the  mortgaged 
property,  nor  do  they  now  claim  it. 

We  are  therefore  of  opinion,  that  the  legal  title  to  the  mort- 
gaged property  remained  in  Sibley  untQ  he  conveyed  it  to  the 
plaintiff,  who  had  before  acquired  the  equitable  title  thereto 
from  Beckard. 

It  was  atgued  by  the  defendant's  counsel,  that  the  note  has 
been  barred  by  the  statute  of  limitations;  but  this  clearly  can 
not  defeat  the  plaintiff's  title  to  the  mortgaged  property,  so  as 
to  bar  the  present  action. 

Judgment  for  the  plaintiff  on  the  verdict. 


MoBTOAOX  BfAT  BX  AssiONBD  WITHOUT  Wbitiko  by  meio  delivery:  Buniftm 
▼.  Meraereau^  6  Am.  Dec.  393;  PraU  v.  Bank  qf  BemungUm,  33  Id.  201;  or  by 
a  transfer  of  the  note  or  other  obligation  secured  thereby,  the  mortgage  being 
a  mere  incident  of  the  debt:  Stewart  v.  Preston^  44  Id.  621;  Terry  v.  Wocda^ 
46  Id.  274;  Roberts  v.  HaJsUadj  49  Id.  641,  and  notes.  In  Maine,  an  assign* 
ment  of  a  mortgage  of  realty  can  be  made  only  by  an  instnxment  nnder  seal: 
Vo9e  V.  Hasniy,  11  Id.  101,  and  note;  SvMth  v.  KtUey^  46  Id.  696.  That  a 
transfer  of  a  note  not  negotiable  by  mere  delivery  is  a  good  equitable  assign* 
ment  as  against  a  subsequent  attachment  of  the  note,  is  held  in  NorUm  v. 
Pif^aJiajqua  Ins.  Co.,  Ill  Mass.  632,  and  the  opinion  of  'Wilde,  J.,  in  the 
principal  case,  is  referred  to  as  holding,  that  an  equitable  interest  in  a  judg* 
ment  may  be  assigned  by  delivery  of  the  execution  thereon  to  the  assignee. 

Mobtoagx  Libn  CoNTimTES  though  Mortgaob  Debt  is  Babbxd  by  statute 
of  limitations:  Heyer  v.  Pmyn,  34  Am.  Deo.  366,  and  note.  The  principal  case^ 
with  others,  is  cited  and  followed  on  this  point  in  Sparks  v,  Pico,  I  MoAlL 
601.  It  is  cited  to  the  same  point  also  in  Cfhapmany,  Xee,  64  Ala.  486,  whexe 
It  is  held  that  a  vendor's  lien  on  land  is  not  lost  or  destroyed  beoaoaa  an 
tkm  at  law  for  the  purchase  money  is  barred  by  the  statute  of  limitationa. 


Oct  1849.]  Seveb  u  Russell.  811 


Seveb  v.  Russell. 

[i  OUSBZHO,  013.] 
OOUBT  07  ChAKCERT  HAS  No  JURISDICTION  AfTEB  SeTTLEMEBT  07  EXSOU 

tob's  Accoukt  by  the  probate  court  to  charge  such  executor  aa  tnuteo  ot 
a  fund  accounted  for  in  rach  settlement  as  having  been  paid  over  to  a 
party  entitled  thereto  as  trustee  for  others,  on  the  ground  that  the  pay- 
ment was  not  made  in  money,  but  by  the  surrender  of  certain  claims  of 
the  executor  against  the  trustee;  that  the  trustee  was  insolvent  to  the 
knowledge  of  the  executor,  who  required  no  bond  to  be  given  by  him,  so 
that  part  of  the  fund  was  ultimately  lost;  and  that  no  notice  of  the  set* 
tlement  was  given  to  the  beneficiaries  of  the  fund. 
NoncB  07  Settlement  07  Ezeoutob's  Aooount  by  the  probate  court  will 
be  presumed  to  have  been  given  to  the  parties  interested*  though  the 
record  does  not  show  such  notice. 

Bill  to  charge  the  defendant  as  trustee  of  a  certain  fund 
claimed  by  the  plaintiff  and  others  under  the  will  of  Mercy 
Sever,  deceased,  the  bill  being  filed  by  the  plaintiff  for  himself 
and  all  the  other  parties  in  interest  who  should  come  in  and 
contribute  to  the  expenses  of  the  suit.  The  bill  and  answer 
showed,  among  other  matters  not  necessary  to  be  stated,  that 
by  the  will  in  question  the  defendant  was  made  executor;  that 
all  the  property  of  the  testatrix  was  to  be  put  in  the  hands  of 
her  son,  George  Bussell,  who  was  to  be  "  obligated"  to  pay  the 
interest  annually  to  one  of  the  testatrix's  daughters,  and,  after 
her  death  or  marriage,  to  divide  the  principal  among  certain 
parties  under  whom  the  plaintiff  claimed;  that  the  defendant's 
account  as  executor  was  settled  and  allowed  by  the  probate 
court  in  1811,  said  account  showing  that,  after  the  payment 
of  debts,  the  defendant  had  paid  over  the  residue  to  George 
Bussell,  taking  his  receipt  and  obligation  to  dispose  of  the  same 
as  directed  by  the  will.  The  record  did  not  show  that  notice  of 
the  settlement  was  given  to  the  parties  interested,  and  the  bill 
alleged  that  no  notice  was  given.  It  was  further  alleged,  that 
George  Bussell  was  insolvent,  to  the  knowledge  of  the  defend- 
ant, when  the  fund  was  turned  over  to  him;  that  he  was  not 
appointed  trustee  by  the  probate  court;  that  no  bond  was  re- 
quired of  him  under  statute  of  1811,  chapter  96;  that  the  fund 
was  not,  in  &ct,  paid  over  to  him  in  money,  but  that  the  defendant 
made  payment  by  taking  up  a  certain  note,  upon  which  he  was 
surety  for  Gteorge  Bussell,  and  by  surrendering  certain  demands 
which  he  held  against  the  said  Bussell;  that  Bussell  paid  the 
interest,  as  required  by  the  will,  until  his  death;  that  he  died 
insolvent,  and  that  the  defendant,  as  executor  of  Mercy  Sever« 
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piesented  the  receipt  and  obligation  above  mentioned  as  a  clain^ 
against  his  estate,  and  was  allowed  and  paid  a  certain  dividend 
thereon,  upon  which  he  had  since  paid  interest  to  the  daughter 
of  Mercy  Sever,  as  directed  by  the  will,  up  to  the  death  of  the 
said  daughter.  The  bill  sought  to  charge  him  with  the  full 
sum  originally  accounted  for  as  paid  to  Bussell,  with  interest 
thsrcon  deducting  the  interest  paid  by  Bussell  and  himself  to 
the  said  daughter.  The  defendant,  by  his  answer,  averred  hia 
willingness  and  readiness  to  pay  over  to  the  parties  entitled  the 
sum  received  by  him  from  Bussell's  estate,  with  the  unpaid  in- 
terest  thereon. 

E.  Ames,  for  the  plaintiff. 

W,  Davis,  for  the  respondent. 

By  Court,  Wilde,  J.  Several  points  have  been  stated  and 
argued  by  counsel  in  this  case,  which  we  have  not  found  it  neoes- 
saiy  to  consider,  the  court  being  of  opinion,  that  this  court  as  a 
court  of  chancery  has  no  jurisdiction.  The  case  of  Jennison  v. 
Eapgood,  7  Pick.  1,  7  [19  Am.  Dec.  258],  is  directly  in  point;  and 
the  law  in  that  case  is,  we  think,  laid  down  by  Chief  Justice  Par- 
ker with  entire  accuracy :  *  'As  to  all  the  accounts  and  proceedings 
in  the  probate  court,  where  upon  the  face  of  them  that  court 
has  jurisdiction,  this  court,  as  a  court  of  chancery,  has  no  juris- 
diction, but  will  hold  all  that  has  been  properly  done  there  as 
conclusive.  If  any  one  was  injured  by  any  order  or  decree  of* 
that  court,  the  remedy  was  by  appeal  to  the  supreme  court  of 
probate.  If,  as  the  plaintiffs  allege  in  the.  amended  bill,  the 
proceedings  were  void  for  fraud,  and  if  the  plaintiff  may  treat 
them  as  a  nullit}^  that  would  not  give  this  court,  as  a  court  of 
chanceiy,  original  jurisdiction.  If  the  proceedings  are  merely 
void,  the  defendant  must  be  cited  to  account  in  the  probate 
court.  If  errors  have  happened,  they  are  to  be  corrected  in  that 
forum,  if  corrected  at  all."  All  these  remarks  apply  directly  to 
the  present  case.  The  defendant  was  the  executor  of  the  last  will 
and  testament  of  Mercy  Sever,  and  he  settled  his  final  account 
of  administration  in  1811,  which  was  then  allowed  by  the  judge 
of  probate. 

It  has  been  argued,  that  no  notice  was  given  to  the  parties  in- 
terested of  the  settlement  of  the  account,  and  it  does  not  appear 
by  the  record  that  any  notice  thereof  was  so  given.  But,  if 
there  had  in  fact  been  no  notice,  the  defect  would  not  give  this 
court,  as  a  court  of  chanceiy,  jurisdiction  as  before  remarked. 
But  there  is  no  doubt,  that  notice  in  this  case  must  be  presumed. 
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It  is  remarked  by  Jackson,  J.,  in  the  case  of  Brown  v.  TFood,  17 
Mass.  68,  72,  that,  "upon  the  common  presumptions  in  favor 
of  eveiy  judicial  tribunal,  acting  within  its  jurisdiction,  we  must 
suppose  that  all  persons  concerned  had  due  notice.  The  pre* 
«umption  in  the  present  case  is  strengthened  by  the  knowledge 
we  have,  that  in  many  counties,  it  was  not  customary  to  mention 
in  the  decree,  that  such  notice  had  been  given."  So,  after  a 
long  acquiescence  of  heirs  and  creditors  in  the  sales  of  real 
estates,  by  executors  and  administrators,  notice  of  the  sales 
by  them  may  be  presumed :  LevereU  v.  Armstrong^  15  Mass.  26. 
JLnd  after  such  a  long  acquiescence  in  the  settlement  of  the 
defendant's  account,  it  may  be  well  doubted,  whether  it  ought 
to  be  opened  on  a  charge  of  fraud.  The  counsel  for  the  plaint- 
iff admits  that  the  defendant  is  not  chargeable  with  any  moral 
fraud;  and  we  apprehend  it  would  be  difficult  to  make  out  a 
fraud  in  law.  But  it  is  not  necessary  to  advert  to  the  &ct8  on 
this  point,  as  it  can  not  be  decided  so  as  to  bind  the  parties  in 
this  action. 
Bill  dismissed. 

CONOLUSTTKNSSS  07  Skctldcxnt  OF  EzsouTOBs'  AooouNT  by  the  probata 
court:  SeeWiggin  v.  SweO,  39  Am.  Deo.  716;  StMIUfield  v.  MeRaven,  43  Id. 
602/  and  notes.  Aa  to  the  oonclaBiTeness  of  decrees  of  probate  courts,  gen« 
erally,  see  Palmer  y.  OdkUy^  47  Id.  41;  BaUey  v.  DUwoHh,  48  Id.  760,  and 
notes.  In  Waters  v.  Stickney,  12  Allen,  4,  it  is  held,  citing  the  principal  case, 
with  others,  that  the  decrees  of  probate  courts,  in.  matters  within  their  juris- 
diction, are  conclusive  on  courts  of  law  and  equity,  and  can  not  be  reversed  on 
writ  of  error  or  certiararif  or  set  aside  in  equity,  even  for  fraud. 

JuBisnionoN  of  Ghancert  Bespxctino  Settlement  of  Exxoutobs' 
Accounts:  See  Salter  v.  WUUamaon,  35  Am.  Dec.  513,  and  note.  In  Jenni- 
mm  V.  Hapgood^  10  Id.  258,  it  is  held,  as  in  the  principal  case,  that  the 
supreme  court,  as  a  court  of  chancery,  has  no  jurisdiction  to  resettle  an  ezeo- 
iitor*s  account.  But  in  Brachenridge  v.  ffoUandf  20  Id.  123,  it  is  held  that 
courts  of  equity  will,  on  a  proper  case  made,  re-examine  accounts  settled  by 
the  probate  court,  such  settlement  being  only  prima  facte  correct,  and  not 
conclusive. 


GOMMOKWEALTH  V.    ShAW. 

[4  OUIBDIO,  6M.] 

Pbitilioe  of  Witness  to  Refuse  to  Akswxb  GBiMiNATiiro  QuxsnoK  is 
exclusively  personal,  and  where  he  is  called  as  a  witness  against  persons 
jointly  indicted  with  himself  for  a  crime,  and  does  not  object  to  testify- 
ing, the  court  is  not  required,  upon  objection  by  his  co-defendanti,  tt 
uform  him  that  he  is  not  bound  to  criminate  himself. 
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iKDiOTMEirr.  A  person  jointlj  indicted  vith  the  defendants 
was  called  as  a  witness  against  them,  and  did  not  object  to  tes- 
tifying; but  before  any  question  was  a&ked>  the  defendants' 
counsel  requested  the  court  to  inform  the  witness  that  he  was 
not  bound  to  criminate  himself,  which  the  court  refused  unless 
demanded  by  the  witness.  Verdict  of  guilty.  Exceptions  by 
the  defendants. 

O,  P.  Lordy  for  the  defendants. 

Clifford^  attorney  general^  for  the  commonwealth. 

By  Court,  Dewet,  J.  The  priyilege  of  a  witness,  in  not  being 
compellable  to  answer  to  any  questions  that  may  tend  to 
criminate  himself,  is  unquestioned,  and  was  so  held  by  the  pre- 
siding judge.  The  only  question  raised  upon  this  bill  of  excep- 
tions is,  whether  the  defendant  had  a  right  to  interpose  the 
objection,  and  require  the  judge  to  state  the  rule  of  law  on  the 
subject,  independent  of  any  objection  taken  by  the  witness  him- 
self. Upon  this  point  the  law  is  yery  well  settled,  that  the 
privilege  of  declining  to  answer  questions  propounded  to  a 
witness,  on  the  ground  that  the  answer  will  have  a  tendency  to 
expose  him  to  peraonal  liability,  or  to  pimishment  on  any  crim- 
inal charge,  is  the  privilege  of  the  witness,  and  not  of  the  party 
against  whom  he  is  called  to  testify:  1  Greenl.  Ev.,  sec.  451; 
Thomas  v.  Newton,  1  Moo.  &  M.  48,  note;  Bex  v.  Adey,  1  Moo. 
&  E.  94.  The  case  of  OommonweaUh  v.  Kimball,  24  Pick.  366, 
369  [35  Am.  Dec.  326],  is  not  in  conflict  with  the  principle  of 
law  above  stated.  The  couit,  in  giving  their  opinion  in  that 
case,  very  distinctly  assume  as  a  part  of  the  facts  in  the  case,  that 
the  objection  was  taken  originally  by  the  witness,  and  not  by  the 
party  on  trial.  A  further  opinion  held  in  that  case  was,  that  if 
the  witness  does  thus  claim  his  privilege,  but  the  court  improp- 
erly deny  the  same  and  require  the  witness  to  answer,  exceptions 
to  such  ruling  of  the  court  may  properly  be  taken  by  the  party 
on  trial.  The  principle  there  stated  went  no  further  than  this, 
that  where  the  privilege  was  seasonably  claimed  by  the  proper 
party,  and  not  allowed,  the  verdict  was  not  obtained  upon  legal 
evidence,  and  therefore  might  be  set  aside.  It  would  seem  also 
to  be  the  only  mode  practicable  for  revising  such  decision,  thus 
to  present  the  question  upon  a  bill  of  exceptions  taken  by  the 
defendants.  The  case  of  Commonwealth  v.  Kimball,  however, 
really  required  no  adjudication  upon  this  point,  as  the  court  held 
that  there  was  no  legal  gi'ound  for  any  objections  to  the  ruling 
of  the  court  of  common  pleas,  the  answer  of  the  witness  having 
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no  tendency  to  criminate  himself.  Upon  the  question  now 
presented,  ike  court  are  of  opinion  that  there  is  no  ground  for 
sustaining  the  exceptions. 

PBimjBOK  OF  WiTVEss  TO  Rsvusx  TO  Ahswxb  wheTO  answer  will  tend 
to  oriminate  him  or  will  disgrace  him:  See  Lohman  ▼.  PeopUf  49  Am.  Deo. 
$40,  and  oases  cited  in  the  note  thereto.  The  role  laid  down  in  the  principal 
on  this  subject  is  approved  in  CommomuaUk  v.  HowCf  13  Gray,  81. 
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AonoH  against  penon  for  aanBtiiig  to  defraud  eraditon»  722. 

dismiml  of,  can  not  be  entered  after  verdict  handDd  iO|  4M 
Abyibsb  Possrbbiok  against  the  commonwealth^  Hi. 
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Arornkt,  diligence  and  skill  required  of,  389. 

measure  of  damages  against,  on  failing  to  ooUeot  m  deM^ 


Bairxs,  usages  of,  and  their  effect,  97-99. 

usages  of,  as  to  demand  and  notice,  97. 

usages  of,  as  to  certified  checks,  99. 

usages  of,  in  receiving  depreciated  money,  98. 

usages  of,  that  president  may  sign  checks,  97. 

usages  of,  to  present  check  before  due,  98. 
BDiLS  of  PkAOS  against  defendants  claiming  in  difEBNOl  li^j^  4SL 

after  repeated  actions  of  ejectment,  453. 

after  title  once  established  at  law,  453. 

between  two  parties  only,  453. 

by  lord  of  manor  against  his  tenants,  450. 

by  owner  of  copyright  against  bookaalkni  460l 

by  tenant  against  lord  of  manor,  450. 

dassified,  449. 

defined,  449. 

grounds  of  jurisdiction,  449. 

modem  rule  with  respect  tOt  452. 

possession  essential  to,  454. 

to  determine  tolls  due,  450. 

to  establish  a  general  modus,  450. 

to  establish  a  general  right,  450l 
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OmCMOif  Cabrikbs,  delivery  to  charge,  99. 
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usages  of,  respecting  checking  baggage,  lOOl 

usages  of,  respecting  delivery  by,  100. 
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CozfTKUFT,  appeal  from  judgment  for,  218. 
Am.  Dsc.  Vol.  L-«a  SIT 
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Oomuov,  DotiM  to  fulfill,  wbat  deemed  reMonaMe,  679L 

ncgynry  of  money  paid  on,  879. 

tune,  when  deemed  of  eeaence  of,  59&-600,  675-070. 
OUrrXTANOi  by  woman  to  defraud  intended  hnaband,  87fi> 

datj  of  preparing,  whether  reeU  on  rendor  or  yendea^  ML 

dMoription  making  certain  by  election  of  grantee,  548L 

deeeription  making  certain  by  reference  to  other  deeda, 

•leotion  of  grantee  may  give  effect  to,  548. 

frandulent,  administrator  when  may  not  Impeaoh,  460L 

fnuidnlent,  BDrety  when  may  not  impeach,  400. 

married  women,  acknowledgmenti  of,  444. 

•orety  can  not  avoid,  before  he  incurs  loss,  400. 
OOIXOMB,  of  banks,  what  valid,  97-09. 

respecting  common  carriers,  99-101. 

respecting  landlord  and  tenant,  101. 

respecting  master  and  servant,  105. 
ipecting  principal  and  agent,  103. 


Duuois,  agreement  fixing,  480. 

oompensation  is  the  central  idea  of,  767. 

exemplary,  for  acts  punishable  by  penal  laws,  770-775L 

exemplary,  for  breach  of  promise  of  marriage,  788* 

exemplary,  for  criminal  torts,  770-775. 

exemplary,  for  malioious  obstruction  of  highway,  788. 

exemplary,  for  maUciously  suing  out  writ  of  seqiieatratiQa»  9BiL 

exemplary,  for  malicious  trespass  by  officer,  768. 

exemplary,  for  oppressive  dispossession  from  property,  788. 

exemplary,  for  refusing  to  permit  inspection  of  reoordsy  788» 

exemplary,  for  trespass  to  property,  768. 

exemplary,  for  wantonness  or  neglect  of  railroad  ooipoiiilioab  M^  ' 

exemplary,  for  willful  seizure  of  exempt  property,  788i 

exemplary,  for  wrongful  exaction  of  commissions,  788. 

exemplary,  general  rule,  768. 

exemplary,  protests  against  law  o^  768. 
Dud,  acknowledgment  of  married  woman,  444. 

oonstruction  of,  is  in  favqr  of  grantee,  548. 

description,  making  perfect  by  election  of  grantee,  548. 

election  of  grantee,  when  deed  may  inure  in  difiEbrent  wayi^  MH 

election,  right  of,  must  be  reasonably  exeimsed,  548. 
Ddinition,  of  bills  of  peace,  449. 

of  marriage  articles,  378. 

of  marriage  settlement,  871. 

of  writ  of  right,  172. 
Delzvxbt,  to  take  sale  out  of  statute  of  frauds,  750. 

BucnoN,  of  grantee,  may  give  meaning  to  desoriptioB,  648L 
of  grantee,  when  deed  may  inure  in  different  ways,  648. 
right  of,  must  be  reasonably  exercised,  548. 

XjsonuNT,  by  vendor  against  vendee,  232. 
legal  title  prevails,  434. 

Squitt,  onoe  obtaining  jurisdiction,  prooeeds  to  do  complete  Jntfoa  W 
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JBroppsl  It  Uw,  from  ■wortmg  lepl  title,  208. 

Btidxncb,  baiden  of  proof,  as  to  whether  a  traotaotioB  WM  a  inBHil%  191^ 

106. 
ExBCUTOB,  MMut  of,  to  legtoy,  when  e— ential,  48S. 

it  oft  to  teetator'e  f oiglviiig  a  debt,  485. 


VmAxmouasrr  TBAireriB,  action  againat  party  for  aiding*  7S9» 

Goods,  eonfasion  of,  low  of  title  by,  630. 

HlOHWAT,  liability  of  town  for  defecti  in,  784. 

HmniVD  AVD  Wm,  abandonment  by  husband,  when  empoMi  iHil  to  Ml 
as  feme  toUf  127. 

ImAinTT,  opinions  of  witness  aa  evidenoe  of,  360L 
LnuBAHCB,  change  in  nse  of  property,  280. 
Lribist,  oompntation  of,  how  made,  287-292. 

computation  of,  by  merchants'  role,  287. 

computation  of,  by  United  Statea  rule,  287» 

law  of  what  place  governs,  292. 

merchants'  rule  for  computing,  289. 

en  interest,  when  allowed,  292. 

en  Judgment,  288. 

partial  payments,  rule  for  cbmputing  in  cases  of,  287* 

mle  in  different  states  respeo^g  computation  of,  288. 

United  States  mle,  287. 

where  payments  are  made  before  any  interest  falls  due,  S80L 

JVBIBDICTIGX  of  chancery,  when  not  taken  away  by  grant  of  like  JiuMUoIImi 

to  another  court,  77. 
JVBOB,  waiver  of  objection  to,  need  not  be  written,  2Ji, 
JuBT,  instructions,  right  of  court  to  modify,  419. 
opinion  of  court  on  foots,  when  proper,  860ti 

Lahdlobd  and  Tenant,  eriction  of  tenant  excuses  payment  of  vnib  M* 

eviction  of  tenant,  what  equivalent,  791. 

lessee  takes  risk  arising  from  condition  of  premises,  777* 

lessor  does  not  warrant  that  premises  are  fit  for  ocenpatioa,  7701 

lessor  not  bound  to  make  repairs,  776. 

lessor,  when  liable  for  injury  to  tenant,  778. 

liability  of  landlord  to  tenant,  arising  from  the  oooditka  of  tlw 
ises,  776-779. 

liability  of  landlord  to  third  pereons,  from  premlsea  befag  in  btd 
tion,  779. 

usage  of,  as  to  crop  of  outgoing  tenant,  102. 

usage  of,  as  to  how  lands  should  be  farmed,  101, 102. 

usage  of,  as  to  what  is  waste,  102L 
Lmugt,  action  for,  486. 

assent  of  executor,  when  essential,  486. 

assent  to,  can  not  defeat  creditor's  rights,  4891. 

assent  to,  compelling,  489. 

assent  to,  effect  of,  488. 

assent  to,  from  what  inferred,  487. 
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Lmuct,  asMofc  tOk  implied  from  long  poMenion  of  legiKtoey  488L 
it  toi  retrmoting,  489. 
it  to,  what  sufficient,  486. 
mt  to,  who  may  give,  486. 
retraoting  ezecntor'a  aaaent  to^  489. 
title  to,  when  perfect,  486. 

MlBBiAOX  AsncLXs,  defined,  373. 

enforcing  in  chancery,  373,  374^ 

what  will  he  regarded  as,  374. 

who  may  compel  performance,  374. 
Mabbiaox  Ssttlxmemtb,  claasified,  871. 

ohanoery  will  enforce,  871. 

oonsideration  for,  372. 

defined,  371. 

Iraad  as  a  gronnd  for  avoiding,  872. 

ii  valid  against  hnshand's  creditors,  372. 

made  after  marriage  in  porsnance  of  prior  agreementi  878. 

not  avoided  heoause  marriage  la  fictitioaa,  872. 

not  avoided  hecauae  parties  cohabited  and  had  children  before  iiiaixiag% 
872. 

not  avoided  beoanae  woman'a  fortune  fell  abort,  872. 
1IA8XI&  A2ra>  Seryamt,  liability  of  master  for  tortioos  act  of  servant^  419. 

usages  respecting,  and  their  effect,  105. 
MoNXT  Had  and  Reoeivxd,  action  for,  when  money  baa  been  paid  usdira 

mistake  of  law  or  fact,  272. 
MoBTOAOE,  assignment  of,  how  may  be  made,  810. 

doubts  resolved  in  favor  of,  and  against  conditional  sale,  196,  196. 
MuKidPAL  CoBPOBATiON,  Uability  of,  for  defective  high^-ay,  784. 

recovery  over,  from  peraon  who  has  left  street  unsafe,  776. 

Kmkjtiablb  Insteumbnt,  party  writing  name  on,  when  deemed  an  origiaal 
promisor,  632. 

seller  of,  warrants  genuineness  of  signature,  606. 
KnUANOX,  liability  of  landlord  for,  under  agreement  to  repair,  789L 

liability  of  landlord  for,  when  he  retains  control  of  premiseiy  Ttti 

liability  of  landlord  for,  when  it  exists  at  date  of  lease,  780l 

liability  of  landlord  to  tenant  for,  776-779. 

liability  of  landlord  to  third  persons,  776. 

tenant's  liability  for,  780,  782. 

Pbincipal  and  Agent,  usages  respecting  and  their  effect,  103. 

Fbopertt,  seizure  of  by  state  to  prevent  crime,  76. 

PuBUO  Lands,  decisions  of  land  officers  and  their  effect,  434b 

once  conveyed,  government  has  no  further  control  over,  481^ 

patent  for,  impeaching,  434. 

purchaser  of,  has  equitable  title,  434. 

relation  of  patent,  434. 

sold  once,  can  not  be  sold  again,  434. 

Railboad  Corporation,  bridges,  duty  of  keeping  in  repair,  719l 
JtiaorssTON  or  Contracts  by  infant  or  insane  person,  674. 
by  party  not  competent  to  bind  himself,  674. 
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BawnnoH  or  Cozttbact  by  vendor  when  vendee  has  been  guilty  of  lMliai» 
674. 

can  only  be  by  party  not  in  defaalt»  670. 

mnst  be  within  a  reasonable  time,  675. 

on  ground  of  fraud  must  be  made  promptly,  675. 

party  reedndini<  mnst  be  able  and  willing  to  perform  all  Qowaato  €B  Ui 
part,  672. 

party  rescinding  mast  offer  to  perform  all  covenants  on  hia  part^  07Sb 

party  rescinding  must  place  other  in  tUUu  quo,  674. 

recovery  of  money  paid  on, '679. 

retaining  money  notwithstanding,  679. 

vendor  rescinding  most  retnm  purchase  money,  67i> 
BnuLnKO  Trust,  evidence  to  establish,  624. 

presumption  of,  624. 

where  several  persons  famish  purchase  money,  62C 
BiTiB,  deemed  navigable  when,  649. 
"Bm^s  for  computing  interest,  287-292. 

Sali  of  forged  note  makes  seller  liable,  606. 

BsAXvrm  or  Limitations,  acknowledgment  to  take  debt  out  ol^SlT* 

aflRscts  the  remedy  only,  and  may  be  changed,  891. 

amendatory  statute  enlarging  time  to  foreclose  meohanlo^a  liaOy 

amendatory  statute  enlarging  time  to  sue  in  ejectment^  892. 

amendatory  statute  enlarging  time  to  sue  on  sesled  writiiig» 

amendatory  statute  limiting  time  to  sue  on  judgment^  898. 

amendatory  statute  shortening  time  to  bring  snit>  892. 

oonstruction  of,  391. 

ooQstitntionality  of,  391. 

depriving  persons  of  all  remedy,  394. 

In  cases  of  fraud,  261. 

new  promise,  evidence  of,  is  for  jury,  817. 

new  promise,  how  pleaded,  317. 

reasonableness  of,  who  to  judge,  393. 

suspending,  by  legislative  action,  393. 

theory  of,  391. 

Ttafx,  at  law,  is  of  the  essence  of  the  contract,  697. 

contracts  in  which  time  is  essential,  instances  of,  600L 

form  of  agreement  to  make  essential,  599. 

In  equity,  may  be  made  of  essence  of  contract,  598. 

In  equity,  ordinarily  is  not  of  essence  of  contract,  696. 

notice  by  either  party  may  make  time  essential,  600. 

stipulation  making,  of  essence  of  contract,  598. 

when  deemed  of  essence  of  contract,  597-600,  675-670* 
Trust  Deed,  may  be  good  in  part  and  void  in  part^  108. 

VxNDOB,  ejectment  of  vendee  by,  232. 

foreclosure  of  vendee  by,  232. 

lien  of,  on  chattels,  760. 

whether  must  prepare  deed,  673. 
VoLUifTABT  CoNVETAKCs,  registry  of,  not  notice  to  nnhsognont  yimlMHwi, 
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WiJauarr  toMag  from  nle  of  note,  tbat  aignttnre  !•  gfiinliMi,  601. 
Wn&y  oonpetenoy  to  make,  961. 

of  Ui&d  penon,  418. 

opinkm  of  (mbtoribixig  witnemM  reapootiogMiii^  of  tmUlor,  ML 

vadoo  Infliienoe,  what  ii,  860. 
Wnr  ov  Bbbob  in  behalf  of  atoekholder  of  cotpomtloa  <IiiI«kImi^ 
Wnr  Of  Bioar,  after  poaaeMoiyaolloB,  I7SL 

aOflgatkm  of  aeiain,  178. 

•mendmenti,  when  not  aUowedB  ITU 

defined,  172. 

effNt  of  judgment  in,  172. 

deniiiutioii  in  pluedliiffli,  17IL 

bM  fallen  into  dlaoae,  174. 

ii  not  faYored,  178. 

pleadingiin,  178. 

pioof  reqniaite,  178. 

■lipe  in  prooeedingi  are  fatal,  178L 

time  within  which  may  be  praeosladb  NIL 

«w  of,  in  United  SUtea,  174. 

when  a  proper  remedy,  ITS. 

who  may  maintain,  174. 
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ABANDONMENT. 

Sm  ARAODonra^  9  11|  Laxdlobd  and  Txnaht,  1;  MiinainWoimr,  S|4| 

Statutb  ov  Ldotatiovs,  G. 

AOCEPTANCB. 
8m  Aoooubt,  1;  Nbootiablb  iNSXBinciHn,  19L 

ACCESSION. 

L  Boonm  ov  Cohvubiok  of  Goods  is  Afpuoabud  to  Mill-logs  and  oUmt 
Inmbflr.    HeatMne  ▼.  Stockwdl,  627. 

&  OoHVUBiOH  or  Goods  has  Taexn  Place  when  there  has  been  saoh  an  in* 
taradxtare  of  goods  owned  by  different  persona  that  the  property  ol  eabh 
oaa  no  longer  be  distingmshed.    Id. 

IL  Iv  Cass  or  Contusion  of  €k>0D8,  Common  Law  Assigns  thx  Wboli 
Flu>PKBirr  to  the  innocent  party.  But  there  is  no  forfeiture  where  tha 
admiztore  has  been  made  without  fraud,  nor  even  in  case  of  frandnlent 
intarmixtan^  where  the  goods  mixed  are  of  equal  value;  in  the  latter 
aaae^  eafoh  owner  takes  his  proportion  of  the  whole.    ItU 

ACCIDENT, 
See  Equitt,  9. 

ACCOBOfODATION  INDOBSEBS. 
See  NsooTiABLS  Instruments,  17* 

ACCOUNT. 

L  fitaaNATUBB  Of  TBS  Pabtixs  is  not  Necessabt  to  Make  an  Aooouvt  m 
stated  aooonnt.  It  is  sufiSdent  if  it  be  examined  and  aooepted  by  botli» 
and  that  aooeptanoe  may  be  implied  from  circumstanoes.    I\reamm  t. 

%  AooouNT  Benderbd  will  be  Deemed  an  Aooount  Stated,  unless  an  ob- 
jection is  made  thereto  within  a  reasonable  time.  What  is  a  reaaonabla 
time,  is  determined  by  reference  to  the  relatione  of  the  parties,  or  tha 
nsual  course  of  business  of  the  particular  class  of  persons  concerned. 
Id. 

Bm  Bailmsnts^  1;  Costs,  2;  Equitt,  3-5,  23;  Ezsoutobs  and  Adminuiea* 

TOBs,  7, 16;  Shipping,  8. 
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ACKNOWLEDGMENTS. 

L  OumKun  ov  AaKvowuEDomir t  to  Dkxd  Mashe  wiihout  the  Scask 
lor  landi  within  th«  itete'can  not  be  taken  by  a  notary  under  the  itatnte 
of  Tin«/>M,  aiHl  mugt  ihow  that  the  deed  wae  "  proTed'*  by  the  oaths  of 
the  mbeoribing  witneeaee,  and  not  merely  that  they  "acknowledged* 
that  the  grantor  execnted  it  in  their  preieuoe.    Chateau  y.  Jone$,  460. 

%  CMtaaioAxm  or  Mabbixd  Womav^s  AcxHowLSDoiaurr  Substantxallv 
OoKPLTiira  with  the  requirements  of  the  statute  is  safficient,  and  tho 
tern  is  immaterial,  bat  if  there  is  a  departure  in  any  essential  particolar 
from  the  legid  requisites  the  estate  is  not  divested.    Hughes  y.  Jkuie,  436^ 

t^  OMnnON  TO  StATB  DT  CutTZnCATB  Of  MaRRTID  WOMAir*^  AOXNOWLBDO- 

MXirr  that  "the  contents "  of  the  deed  "were  made  known  and  explained 
to  her,"  as  prescribed  in  the  niinois  statute,  is  immaterial  where  the  cer- 
tifloate  states  that  she  ' '  was  made  acquainted  with  the  contents. "  Omis- 
sion to  state  in  such  certificate  that  the /sum  "does  not  wish  to  retraet' 
is  also  immaterial,  those  words  in  the  statute  forming  no  part  of  the  ao> 
knowledgment    Id, 

4  SiamaurT  ur  Cbbtuigatb  of  Markibp  Woman'b  AaKHOwiXDOimT 
THAT  Shb  Rbumquisbbs  "hxb  Dowxb  in  the  lands  and  tenements'*^ 
eony^ed  does  not  vitiate  it,  though  she  is  absolute  owner  of  one  of  the- 
panels  conyeyed,  if  she  has  only  a  dower  right  in  another  of  the  parcels^ 
the  statement  being  applied  only  to  the  latter  paroeL    Id, 

f.  PowsB  or  Attobnbt  for  CoNyETAvcB  or  Lands  falls  within  both  tha 
letter  and  spirit  of  the  seventh  section  of  the  revised  code,  c.  99,  p.  963^ 
authorising  deeds  to  be  acknowledged  before  any  two  justices  of  the 
peace  for  any  county  or  corporation  within  the  United  States.  Shamir 
y.  LaneoBter,  108.  * 

H  SacnoN  7  or  Bjcyi8BD  Ck)DB,  c.  99,  p.  363,  should  bx  Cokstruxd 
AoooRDiNQ  to  its  Spibtt  and  with  a  view  to  the  purposes  it  wis 
intended  to  accomplish;  hence,  although  the  form  of  the  certificate  of 
adEuowledgment  given  in  the  act  states  that  the  party  desired  the  justices 
"  to  certify  the  acknowledgment  to  the  clerk  of  the  county  or  corporation 

oourt  of ,  in  order  that  the  same  may  be  recorded,"  yet,  if  this 

desire  of  the  grantor  is  not  expressed  in  the  certificate,  the  recordation 
of  the  deed  is  nevertheless  sufficient,  if  it  has  been  made  in  the  proper 
oounty;  the  only  object  in  expressing  such  desire  is  to  show  the  coon^ 
or  corporation  in  which  the  law  requires  the  deed  to  be  recorded.    Id. 

7*  FiiTBBxns  Sectiok  or  Act  Rsoulatino  CoNyxTAVOis,  1  Bev.  Oode^  e. 
99,  which  confers  upon  any  two  jastices  of  the  peace  the  power  to  take^ 
upon  privy  examination,  and  certify  the  acknowledgment  by  a /ems 
covert  of  a  deed  executed  by  her  and  her  husband,  embraces  only  by  its 
letter  and  its  spirit  deeds  of  convejranoes,  and  not  powers.    Id. 

See  HnsBAVD  and  Wxtb,  5;  Marrtaqb  SxiTLKinnrrs,  7;  Statuxb  or  Loov* 

atioms. 

ACTIONS. 
See  AflsnicPsiT;  Bonds,  2-6;  Consfiract;  Cont&aots,  1,  2;  Ck>-«NAHor«. 

9-^  DXBT;  EjBOTMXNT;  EsTOFPXL,  9;  ExBOUTORB  and  ADMINISTBATOBa^ 

11,  12;  FiXTUBBS;  Highways,  3;  Injunctions,  1;  Inbubancb— Fibb,  4( 
JuiMUiBNTs,  12,  13;  Negotiablb  Instruments,  19;  Parent  and  Gnn  D^ 


Index.  826 

8-4;  PABTincBSHZF;  Flsadzng  and  Praotige,  4;  Railroads;  BiPLKvnr) 
Statutb  or  Ldotatioks,  10;  Tkzspas?;  Tbovxb;  Tbusis  aitd  TbubtiMi 
0.  12,  ISw 

ADEMPnOK. 

See  Wills,  8-11. 

ADMINISTRATOBa 
See  ExBCUTOBS  and  Administratobs. 

ADMINISTRATOBS  D£  BONIS  NON. 

See  EZXCUTORS  and  ADMINISTRATOBSy  2-7. 

ADMISSIONS. 
See  Estoppel,  8;  Partnsb8UIP9  S. 

ADVANCEMENTS. 
See  Parent  and  Child,  1. 

ADVERSE  POSSESSION. 

1.  Whether  an  Adybrsart  Possession  under  a  Claim  or  Titli  be  imdtf 

a  good  or  a  bad,  a  legal  or  an  equitable,  title,  ia  immateriaL  8htmk8  t. 
Lancaster,  108. 

2.  Possession  under  Junior  Patentee  op  Island  Tolls  Rioht  op  Bntrt 

under  elder  patentee  when  the  land  was  vacant  at  the  time  the  defendant^ 
olaiming  under  the  junior  patentee,  entered,  with  an  intention  of  taking 
posseflsion,  and  drove  his  stock  upon  it  for  that  purpose,  and  continued 
to  use  it  iu  the  mode  and  at  such  times  as  was  proper,  considering  its 
nature  and  locality,  as  his  own,  and  such  possession  was  at  no  time  aban- 
doned by  him,  or  those  claiming  under  him,  but  was  continued  uninter- 
ruptedly for  twenty  years.  Webb  v.  Hynes,  515. 
8b  TwENTT  Years'  Uninterrupted  Notorious  Adverse  Possession  will 
raise  a  presumption  of  regular  re-entry  at  common  law  for  non-payment 
of  rent,  but  a  less  period  will  not.    Alexander  v.  Waiter,  688. 

4.  Limitation  op  Seven  Years  can  not  Appord  Ant  Protection  to  defend- 

ants if  there  had  been  no  settlement  on  the  land  in  controversy,  as  the 
act  applies  only  to  cases  in  which  the  possession  has  been  acquired  and 
continued  by  actual  settlement  and  residence;  and  they  can  not  derive 
any  benefit  from  the  fact  that  those  under  whom  they  claim  resided  on 
contiguous  land  when  it  did  not  adjoin  the  land  in  dispute.  Webb  v. 
Hynea^  515. 

5.  Fourteen  Years'  Possession  will  not  Raise  a  Presumption  op  Re- 

entry in  Maryland,  and  the  rule  of  New  York  that  sooh  length  of  timit 
will,  is  entirely  arbitrary,  and  not  sustained  by  authority  or  analogy. 
Alexander  v.  Walter,  688. 

Bee  Executions,  27,  35;  Injunctions,  1;  Public  Lands,  10;  BxATun  ov 

Limitations,  6;  Vendor  and  Vxndbb»  13l 

AFFIDAVIT  OF  MERITS. 
See  Judgments,  4. 
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AGENCY. 

L  Aanrr  EimoTiD  ToMAJuPABnouLAsPuEOBABivoBBiBFBiHaiPALii 
not  at  liberty  to  make  a  profit  to  himaelf  in  the  traaflustioD.  And  wlwro 
the  prinotpal  ga^a  to  the  agent  a  Urger  tam  than  the  latter  paid  for  the 
pafopei'ty  porchased,  he  may  recover  back  the  difierenoe,  dednoting  tfaa 
anMmnting  of  the  agent's  oompensation,  in  an  action  of  attmrnptil  lor 
money  had  and  received.    Bunber  v.  MUet,  632. 

%  Aamert  GxzmuLLT  Autbobizxd  bt  his  P&ingzpal  to  Pubcbasb  Gxast 
oaa  not  contract,  in  the  name  of  hia  principal,  to  receive  all  the  gain 
that  the  seller  can  deliver,  especially  where  each  contract  does  not  bind 
the  seller  to  deliver  any.    HartweU  t.  Walker^  577. 

iL  PowxB  TO  Sell  Imtuxs  thx  Bight  to  ComrxT;  and  a  deed  made  fay 
ona  with  power  to  sell  is  evidenoe  of  a  sale.    Akxcmdet  t.  FToftsr,  088. 

4  BxBounoK  Of  a  Dbbd  bt  ak  Attobnxt  nr  Fact  ioh  ma  Pbimgzpal  n 
SnmoiKHT,  if  he  sign  the  name  of  the  principal  with  a  seal  annnied, 
stating  it  to  be  done  by  him  as  attorney  for  the  principal;  or  if  he  sign 
his  own  name  with  a  seal  annexed,  stating  it  to  be  done  for  the  prindpaL 
ShankB  v.  Laneaster^  106. 

f.  Dbbd  Madb  bt  as  Attobnbt  iir  Faot  vob  his  PBiircacPALh  avd  Pbop 
BBLT  Bxboutbd  as  the  deed  of  the  principal,  is  his  deed,  although  in  the 
body  of  the  deed  the  attorney  bargains  and  sells  and  warrants  tfaa  laod( 
bat  does  so  for,  on  the  part  of,  and  by  the  anthority  of  his  prinoipa],  aa 
conferred  by  hia  power  of  attorney.    Id, 

t.  Pbincipal  is  Liable  vob  Aobht's  Fbaud,  Tobt,  ob  Nbougbiiob»  though 
oommitted  withont  the  principal's  participation  or  o(Hisent,  if  it  is  dona 
in  the  coarse  of  the  employment,  and  is  not  a  wiUf ol  departare  from  it. 
JohMon  V.  Barber,  416. 

7.  Pbinoifal  is  Liablb  vob  Aobnt's  Act  in  Sbttino  Pbaibib  oh  Fibb  in 
the  coarse  of  his  employment,  if  done  carelessly  or  negligently,  or  even 
porpoaely,  if  it  be  with  a  view  to  benefiting  or  protecting  the  principal's 
interests,  but  not  if  done  from  motives  of  malice  or  wantonness,    /d. 

8b  Agbmt  is  Pbbsokallt  Liablb  fob  Unlawtul  Act  done  under  the  princi- 
pal's  direction,  equally  with  the  principaL    IcU 

9l  Aobnt  is  not  Pbbsonallt  Liablb  ok  Notb  Exboutbd  without  Authob- 
ITT  and  signed  by  him  as  ''agent,"  where  the  promise  is  in  the  principal^ 
name.    J^  v.  York,  701. 

10.  PowBB  OT  Attorkbt  TO  CoNT£8S  JuBQMBNT  in  favor  of  a  third  person 
is  revocable  at  the  pleasure  of  the  principal,  unless  it  is  supported  by  a 
consideration,  or  is  held  as  security,  or  is  necessary  to  efibotaate  n 
security.    Ihfaru  v.  Feame,  197. 

Baa  AcKNOWLBDOMENTS,  5,  7;  Bbokbbs;  Ck>MMON  Gabbiebs,  7»  8;  Huebaxd 
AND  Wite,  5;  Insubanoe— Fibe,  4;  Patment,  5;  Pleadino  and  Pbao* 

TIOE,29. 

AMENDMENTS. 
Baa  BQViTTy  16;  Ezeoutions,  2;  Pleading  and  Pbaoticb,  7»  8;  Usaaib  ^ 

ANIMALS. 
See  CkiBPOBATiONS,  6;  Railroads,  1,  3;  Tbespasb. 

APPEALS. 
Sae  Bquitt,  10;  JuDavENTS;  Pleading  and  Pbaoidoe. 
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APPLICATION  OF  PAYMENTS. 

■   See  VnvDOB  and  Yxwdbx,  15. 

APPBAISEBa 
See  ExBOunom,  12. 

ABREST. 

L  To  JjnmwY  «hx  Ab&ist  and  Imfbibonmxnt  of  ft  penca  under  a  w»nmiii| 
the  officer  making  the  arrest  mnst  show  that  he  has  complied  with  the 
oommand  of  the  warrant,  or  show  some  legal  reason  for  not  doing  so. 
nbbe  ▼.  Tuiey,  744. 

%  Omissiok  nr  a  Wabsant  or  Abbbbt  or  a  Comicand  to  make  a  retom  of 
the  same  and  of  his  doings,  does  not  exoose  the  officer  TT**^if*g  the  arrest 
firom  making  a  return,  and  he  is  a  trespasser  if  he  does  not  show  that  he 
retuned  the  process.    Id. 

See  JuDOMuraSy  1. 

ASSAULT  AND  BATTBBT. 
See  Criminal  Law,  5. 

ASSIGNMENTS  FOB  BENEFIT  OF  CBEDITOBS. 

L  AmoNmNT  roB  BxNxrrr  or  Cbkditobs  bt  Mobtqaqbb  or  Cbattbij 
aitkb  Bquitablb  Assignment  of  the  mortgage  for  valne^  by  deliTetyi 
passes  no  title  to  the  goods.    Grain  v.  Pame^  807. 

See  Mabbiaob  Sbttlements,  8. 

ASSIGNMENTS  OF  CONTBACIS. 
See  Bquitt,  22;  Bzboutionb,  20;  Mortoaobb,  5-8;  PATBMn»  6-7. 

ASSUMPSIT. 

1.  AonoH  JOB  Monxt  Had  and  Bsguted  is  Bquitablb  in  its  nature,  and 
lies  generally  wherever  a  bill  in  eqoity  would  lie.  Oulbreath  v.  CulbrtcUht 
875. 

iL  AonoN  roB  Monxt  Had  aitd  Bbckivbd  Ldes  in  all  cases  for  the  plaintiffs 
money  in  the  hands  of  the  defendant,  which  in  equity  and  good  con- 
science he  has  no  right  to  retain.  Tn  such  case,  it  is  generally  necessary 
for  the  plaintiff  to  prove  only  his  right  to  the  money  and  the  defendant's 
possession,  without  showing  that  it  has  not  been  accounted  for.  Mer* 
chaHU*  Bank  ▼.  RawU^  394. 

Bee  AoBNcnr»  1;  Banks  and  Banking,  4;  Cobpobations,  4, 5;  Innkeepsbs,  2; 
Lakdlobd  andTbnant,  9;  Payment;  Set-off,  5;  Vbndob  and  Vendee,  4. 

ATTACHMENTS. 

L  '^iNDXBnD*'  18  to  BE  CoNSTBUED  IN  ITS  Obdinabt  Sense,  and  not  in  a 

technical  or  strict  legal  sense,  as  it  stands  in  the  act  of  1796,  chapter  56, 

relating  to  attachments.     Wilson  v,  WiUon,  685. 
%  Attaohment  mat  Issua  on  a  Demand  Ex  Contbactu,  where  the  prioe  is 

fixed  or  the  standard  so  clearly  ascertained  by  the  contract  itself  as  to 

enable  the  plaintiff  to  aver  it  in  his  affidavit.    Id. 
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8b  Wheu  Kotx,  09  Which  Pbopbrtt  Attaghsd,  was  Ottks  SunsQiTm 
TO  Salb  of  the  property  by  the  debtor,  the  attachment  is  neverthelew 
valid  where  it  satisfactorily  appears  that  the  same  indebtedness  existed 
in  another  form  previous  to  such  sale.    Sanborn  ▼.  KiUredge,  68. 

i.  VAUDrrr  of  Attachment  and  Salb  can  Only  be  Questioned  by  the  at- 
tachment debtor,  or  by  those  representing  him,  and  can  not  be  attadced 
by  a  defendant  who  claims  that  the  attachment  debtor  has  no  title.    Id, 

0.  Attachment  of  Pbopertt  after  Debtor  has  Parted  with  All  Ibtbb* 

IRT  in  it  creates  no  lien,  and  the  property  is  subject  to  the  disposal  of  the 
purchaser,  and  to  the  rights  of  his  creditors.     Id, 

6.  Attachment  of  Real  Ebtats  Establishes  No  Claim  to  it  if  not  followed 
by  a  levy  so  as  to  connect  the  levy  with  the  attachment.  To  create  any 
title  to  the  land,  it  is  necessary  that  there  should  be  a  valid  levy;  and  if 
It  is  desired  to  have  that  relate  back  to  the  attachment,  it  must  be  made 
within  the  prescribed  time.    Bke  v.  Barnard^  64. 

7*  Attachino  Officer  is  Entitled  to  Return  of  Pbopertt,  kotwish* 
8TANDINO  Dissolution  of  the  attachment  by  insolvency  proceedings  fay 
the  debtor  after  replevin  brought  by  one  to  whom  the  goods  were  con- 
veyed before  attachment,  if  such  conveyance  proves  to  be  fraudulent  and 
void.    KvmbaU  v.  Thompson,  799. 

8.  OooDS  IN  Building  abb  Sufficiently  Attached  where  the  officer  enten 

the  building,  publicly  proclaims  that  he  attaches  all  the  property  thersiii, 
locks  up  the  building,  and  delivers  the  key  to  an  employee  of  the  debtor, 
with  directions,  assented  to  by  such  employee,  to  keep  the  property  for 
him.    Shephard  v.  BuUerJUld,  796. 

9.  Attachment  is  not  Deemed  Abandoned  as  against  Sobsbquent  Mort- 

gagee, having  notice  of  the  attachment  before  recording  his  mor1^im;e, 
where  the  officer,  having  attached  all  the  goods  in  a  building,  intrusts 
the  key  to  an  employee  of  the  debtor,  directing  him,  with  his  assent^  to 
keep  the  property  for  him,  and  the  employee  places  the  key  in  a  desk  in 
the  debtor's  house,  notifying  the  debtor's  wife  of  the  attachment,  and 
the  debtor,  obtaining  the  key,  enters  the  building  and  mortgages  part  of 
the  property  with  notice  of  the  attachment.    Id, 

10.  Attachment  Lien  is  Preserved  if  Officer  Takes  All  thb  Care  and 
custody  of  the  attached  articles  which  their  bulky  nature  and  small  value 
reasonably  require,  and  does  not  intend  to  abandon  the  attachment,  al- 
though the  debtor  obtains  access  to  the  property  and  mortgages  part  of  it. 
Id. 

11.  Attachment  of  Soda-cakes  in  Open  Shed  is  Abandoned  where  the 
officer  gives  notice  of  the  attachment,  but  takes  no  actual  chaige  of  th« 
goods,  either  personally  or  by  a  keeper.    Id, 

8m  Bailments,  2;  Co-tekanct,  7;  Equity,  7;  FRAUDnuoiT  OoNYXTAiraa^ 

7,  8;  Judgments,  13. 

ATTESTATION. 
See  Wills,  13. 

ATTORNEY  AND  CLIENT. 

1.  AsTOBNET  Acts  in  the  Stbad  of  his  Client,  and  his  acta  In  managing 

the  business  in  court  are  the  acts  of  the  client.    Ds  Lcmi$  y.  Meek^  40L 
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%  KVOWIADOX  OV  ASTOIOnT  IB  CON8IDBBBD  A8  KOTIOB  TO  CLIENT,  M  a  gen- 

enl  rola^  when  tiM  rights  of  parties  are  involTed  in  legal  aotion.    Id. 

IL  BQUXIT  18  DiBINGLUrSD  TO  DlBTUBB  ▲  CONBKNT  OB  COMFBOMISB  MaDE  BT 

Attobnxt  who  ia  aathorized  to  appear  for  a  party  to  a  aait^  nnleaa  it 
will  operate  unreaaonably  to  the  prejudice  of  the  inteiestB  of  that  party; 
■till,  where  it  works  great  injostioe,  equity  will  relieve  from*  it;  and  it 
will  relieve  where  an  attorney  in  a  petition  for  partition  inyolving  rights 
and  interests  to  a  vast  amount,  admits  a  large  number  of  unjust,  illegal, 
and  spurious  claims,  to  the  prejudice  and  manifest  injury  of  his  oUent^ 
without  his  knowledge,  consent,  or  authority. ,  Id, 

4  Attobnxts  can  kot  Make  Oontraotb  ob  Comfbomisis,  without  tho 
oonsent  and  authority  of  their  clients,  which  will  operate  injuriously 
upon  their  interests.  Such  acts  do  not  pertain  to  their  professional  duty 
and  responsibility,  and  equity  will,  when  a  case  is  properly  presented, 
entertain  jurisdiction  and  glye  relief  for  wrongs  of  this  desoription  on 
the  ground  of  fraud.    Id, 

f.  If  Attobnbt'b  Ck)NDUCT  is  Fbaudulbnt  in  procuring  a  oompromiso  and 
entry  of  a  deoree,  or  judgment  thereon,  the  party  or  client  is  not  bound 
by  it,  for  it  is  void  in  law,  particularly  if  the  acts  so  performed  were  done 
in  fraudulent  confederation  and  collusion  with  others  who  stood  in  reU* 
tion  to  the  proceeding  to  be  benefited  thereby.    Id, 

6b  Attoehxt  Who  Takks  ak  Inoobbsd  Note  vob  Ck)LLBOTioN,  in  the  abssnoe 
of  any  stipulation  to  the  contrary,  must  use  the  same  dUigenoe  and  skill 
to  collect  it  out  of  the  indorser,  or  any  other  person  liable  on  it,  that  is 
necessary  to  collect  out  of  the  makers,  and  in  an'  action  against  such 
attorney  for  negligence  in  failing  to  collect  it,  parol  evidence  ib  admissi* 
Ue  to  show  such  indorsement.    Cox  v.  Sullivan^  386. 

7.  MoMXT  Baised  mr  an  Attobnet  upon  a  Judgment  in  his  own  favor,  by 
extraordinary  diligence,  need  not  be  applied  by  him  to  the  dalm  of  his 
client  in  his  hands  for  collection.    Id, 

8b  AiTOBNET  IS  Bound  to  the  Hiohest  Honob  and  Inteobrt,  and  most 
ezerdse  the  utmost  good  faith.  He  will  not  be  permitted,  in  general, 
to  pursue  his  own  interests  when  they  conflict  with  those  of  his  dients. 
Id. 

••  Attobket  IS  not  Bound  to  Eztbaobdinabt  Diuoence,  but  only  to  rea- 
sonable skill  and  diligence,  ref  erenoe  being  had  to  the  character  of  tiia 
business  he  undertakes  to  do.    Id, 

10.  Attobnet  Faiuno  to  Collbot  a  Debt  thbough  Nbgugsnge  ib  not 
necessarily  liable  to  the  amount  of  the  debt,  but  only  to  the  loss  aotoally 
sustained.    Id, 

IL  Want  or  Diuoence  on  the  Pabt  or  a  Cubnt  does  not  a£Eeot  the  atloiw 
B^s  liability  for  n^ligence.    Id, 

See  Equity,  1;  Judgments,  21;  Pabiriov,  i. 

ATTOENEYS  IN  FACT. 
See  AoENor,  4,  5;  Husband  and  Won,  & 

ATTOBNMENT. 
See  La.kdlobd  and  Tenant,  8. 

BAGGAGE. 
8m  Innkxepebs;  Pabbnt  and  Child,  %  4. 
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BAILMENTS. 

L  FlboiRB  or  Labok  or  Slats  Plbdoed  iob  Patmsbt  or  Dbbt  mul  \m 
aoooanted  for  by  the  pawnee,  in  the  abeenoe  of  an  agieemmt  to  the  ooa* 
tnury;  and  if  rach  proflti  haTe  discharged  the  debt^  the  pawnor  is  en* 
titled  to  the  poesenion  of  the  slave.     Cftron  ▼.  Cfercn^  143. 

8.  Wabehousbkax,  Who  has  Given  a  Receipt  whioh  entitles  the  holder  to 
the  goods  stored  upon  presentation  thereof,  is  liable  to  an  attaching 
creditor  of  the  bailor,  if  be  surrenders  the  goods  to  a  holder  of  sooh 
receipt,  who  purchased  the  same  after  the  date  of  attachment.  8mUkT» 
PiekH,  386. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  Bankrupt  Act  of  1841  Merely  Arms  Bankrupt  with  Pertiot  DsrEiraB 

against  all  debts  discharged  by  the  certificate  obtained  in  poraoanoe  of 
the  act,  but  it  does  not  restrain  the  creditor  of  such  bankrupt  from  soing 
him.     Coghum  ▼.  Spence,  140. 

2.  Where  Creditor  or  Bankrupt  has  Reduced  ma  Debt  to  JuDansHi; 

before  the  latter  receives  his  certificate  of  final  discharge,  he  is  not  com- 
pelled to  bring  suit  on  his  judgment  iu  order  to  determine  whether  such 
certificate  is  a  bar  to  his  demand,  or  not,  but  he  may  have  exeontion 
Issued  thereon,  subject,  however,  to  have  it  set  aside  or  quashed  on  tha 
motion  of  the  bankrupt.  Id. 
iL  Execution  Issued  on  Judgment  against  Bankrupt,  rendered  before  ho 
received  his  final  discharge,  is  not  void,  but  only  voidable  at  the  instance 
of  the  bankrupt.    Id, 

4.  Purchaser  at  Assignee's  Sale  of  Right  or  Bankrupt  in  a  tract  of  land 

takes  only  the  rights  in  law  and  equity  which  the  bankrupt  had  at  tha 

time  of  his  bankruptcy.     Baker  v.  Vtning,  617. 
ft.  Insolvent  Debtor  mat  Make  Valid  Sale  of  property,  if  made  hmiaJuU 

for  a  full  consideration,  and  may  prefer  one  creditor  to  another,  if  not 

restrained  by  the  insolvent  laws.     Kimball  v.  Thompson^  799. 
See  Attachments,  7;  Conspiracy;  Contracts,  4;  Covenants,  4;  EQurrr* 

23;  Executors  and  Administrators,  2,  6;  Injunctions,  2;  Liens,  4; 

Sales,  7,  8;  Suretyship,  4. 

BANKS  AND  BANKING. 

1.  Bank  of  Alabama  may  Purchase  Lands  Sold  under  Executions  in  iti 

own  favor,  under  the  joint  resolution  of  the  general  assembly  of  Decern* 
ber  31,  1842.    MaHin  v.  Branch  Bank,  147. 

2.  Cashier,  and  not  the  President,  of  a  Bank  is  the  Officer  whose 

duty  it  is  to  receive  directly,  or  through  subordinate  ofiicers,  the  funds 
of  the  bank,  and  conduct  its  moneyed  operatioua  MercKanU^  Bank  v. 
Bawls,  394. 

5.  President  of  a  Bank,  Who  Rec£Ive»  the  Money  of  the  Corporatioii 

without  express  authorization,  is  bound  to  pay  it  over  without  demand. 
In  such  case,  the  law  creates  against  him  an  immediate  liability.    Id, 
4.  Bank  whose  President  is  Guilty  of  Wrongful  Conversion,  in  selling 
its  property  aud  receiving  the  money  therefor,  may  waive  the  tort  and 
proceed  in  aagumpsit  for  the  money.    Id. 

See  Evidence,  6,  7;  Jury  and  Jurors,  1;  Negotiable  Instrumemtb,  7^ 

Witnesses,  4. 
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BILL  OF  EXCEPTIONS. 
8m  Criminal  Law,  9;  Nkw  TbzaLi  S. 
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BILLS  AND  NOTES. 
See  Nbootiable  iKsrauMEVTS. 

!  BILLS  OF  EXGHAKOB. 

866  Kbgotiabls  Instruments;  8Hipniio»  9l 

BILLS  OF  LADING. 
See  Common  Oarrurs^  6»  8»  9^  10. 

BILLS  OF  PEACE. 
See  Equitt,  11. 

BIU^   OF  REVIEW. 
See  Equitt,  12-16. 

BLANKS. 
See  WiTNB8SBS»  4b 

BONA  FIDE  PURCHASERS. 

1.  Al>MINI8TBAT0B*b  SaLB  07  LaNB  VoLVNTARILT  CoNTSTKD  BT  iHTBBTAnfi 

Unbboobdbd  Dbbd,  or  by  a  deed  recorded  but  not  acknowledged  ao  aa 
to  entitle  it  to  record,  to  the  Kma  of  the  intestate,  passes  a  good  title,  la 
equity,  to  a  hcmafidt  purchaser  without  notice,  aa  against  the  voluntary 
grantee.  Such  purchaser  succeeds  to  all  the  rights  of  the  creditors  de- 
frauded by  such  a  voluntary  conveyance.     CKoleau  v.  JofM*,  460. 

%  Administrator's  Deed  not  Recorded  in  the  County  where  the  land 
lies,  the  application  and  order  of  sale  having  been  made  in  another  county, 
must  yield  to  the  title  of  a  bona  fide  purchaser  from  a  voluntary  grantee 
of  the  intestate,  whose  deed  is  first  on  record.    Id, 

SL  Bona  Fide  Pitrchaser  from  Frattdulent  Grantor  or  Grantee,  with- 
out notice  of  the  fraud,  paying  value  for  the  land,  takes  it  discharged  of 
the  fraud.    Id, 

i.  Bona  Fide  Purchaser  vrom  Grantee  in  Voluntary  Convxtance,  mak- 
ing his  purchase  thirteen  years  after  the  conveyance,  and  putting  Us 
deed  on  record  without  any  notice,  actual  or  constructive,  of  any  Im* 
peachment  of  such  voluntary  conveyance,  will  be  protected.    Id, 

h.  Bona  Fide  Purchaser  without  Notice  trom  a  Fraudulent  Gbantbb 
will  be  protected  in  his  purchase.    Hemdon  v.  Kimball^  406. 

011  Upon  Common-law  Principles,  a  Voluntary  Conyetancx  is  Void 
against  subsequent  bona  fide  purchasers  for  a  valuable  consideratum 
without  notice.    Fleming  v.  Townsend,  318. 

y.  Where  the  Considebation  is  Valuable  and  Adequate,  the  title  of 
the  grantee  may  be  valid,  notwithstanding  the  fraudulent  intention  of 
the  grantor,  if  the  grantee  did  not  participate  therein.  Jhe  esD 
Hutehinaon  v.  //or^i,  470. 

See  Common  Carriebs,  9;  Judgments,  li. 
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BONDS. 

!•  BoHD  SioiTKD  BT  Two  OB  Mo&B  Sfbxths  kat  bi  Placid  zv  Ebobow  is 
the  handt  of  the  principal  obligor  for  the  pnrpoae  of  raoaiving  the  afgiie* 
tares  of  other  persons  as  sureties,  and  that  fact  may  be  shown  by  pacoL 
OroMtford  y.  FotUr^  327. 

ii  In  AonoN  on  Bo5D,  Plea  that  Dkfxkdavt  had  not  BBoirpf  hib  Coti- 
NANT  in  manner  and  form  as  plaintiff  had  complained,  etc*  is  a  sabstan- 
tial  denial  of  the  breach,  and  good  on  general  demnner.  JiUlar  t.  SUioUf 
476. 

S»  In  AonoN  on  Bond,  Plba  Which  Statbs  that  thb  Bond  was  Exb* 
CUTXD  nnder  a  mistaken  impression  of  its  legal  effect,  made  on  the  de- 
fendant's mind  by  the  plaintiff,  is  bad.    Id, 

4b  In  Action  on  Bond,  Plba  that  Sbib  Up  Oontbact  Duibbbht  nwM 
and  contradictory  to  the  statements  in  the  bond  is  bad,  and  may  be 
taken  advantage  of  on  demurrer.    Id, 

&  In  AcnoN  on  Bond,  Plba  or  Lbayb  and  Licbnsb,  not  alleging  the  leave 
and  license  to  have  been  given  by  deed,  is  bad.    Id, 

C  In  Action  on  Bond,  whebb  thb  Defendant  Aorebd  iob  a  Valuabu 
Considebation,  that  if  he  should,  after  a  specified  time,  praotioe  medi- 
cine,  etc.,  within  certain  limits,  the  plaintiff  should  recover  of  him  one 
thousand  dollars,  as  liquidated  damages,  an  instruction  that  if  the  Juy 
should  find  the  issues  for  the  plaintiff,  they  must  assess  the  ilamsgns  al 
one  thousand  dollars,  is  unobjectionable.    Id, 

Bee  EzBOUTiONS,  6,  28,  84;  Exboctobs  and  ADMiNiSTBATOBfly  8|  17|  Puub- 
INO  AND  PBAcncB,  8;  Vendob  and  VbitdbBi  2^  14. 

BOOKS  OF  AOCOUNT. 
See  Evidence,  6,  7. 

BOUKDABIES. 

L  Whkbb  Lahdb  Ltdto  between  Known  Boundabibb  abb  Convbtxd  al 
the  same  time  by  distances  to  different  grantees  in  severalty,  and  in  dif- 
ferent proportions,  but  covering  the  whole  extent^  without  intennediata 
monuments  or  other  means  of  ascertaining  the  location,  and  the  distanosa 
do  not  correspond  with  those  named  in  the  deeds,  the  grantees  will  hold 
In  proportion  to  their  respective  grants,  whether  there  be  an  exoeas  or  a 
deficiency  in  the  distance.    Moeher  v.  Berryy  614. 

ti  It  IS  Competent  to  Prove  that  Laboe  or  Shall  Meabubb  was  Madi^ 
in  making  a  location  of  lands  in  conformity  with  an  established  nsi^ 
existing  at  the  time,  where  boundaries  were  neither  naoied  nor  ilxBd  9k 
the  time  when  the  conveyance  was  made.    Id, 

See  Deeds;  Evidence,  11;  WiTNESSESy  8. 

BRIDGES. 
^  See  Estoppel,  9;  Railboads,  7«  8. 

BROKERS. 

Onb  Dealing  with  Pebson  Whom  Hb  Knows  to  bb  Bbokbb»  may  ba 
presumed  to  know  from  the  nature  of  his  businefls  that  ha  is  aetiiig  as 
agent  for  some  third  person.     Baxter  v.  Dtiren,  €02. 
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BURDEN  OF  PROOF. 

Bm  MoaMiMH^  8|  Kmotiabui  Inbtbumbhts,  19;  Puuum  akd  Pfti4i» 

xicn,  23;  Shipfino,  6. 

GABBIEBS. 
8eeOoMHOK  Oakhtim, 

CASE. 
See  OoNBPnuLOT;  Inkkxbpib8»  2, 

CASHIER. 
8m  Bahu  and  Bavsino,  2;  WimBHOib  i. 

CAVEAT  EMPTOR. 
See  EzEounoNS,  29. 

GBBUFICATES  OF  ACKNOWLEDGMENT. 

See  ACOQIOWLKDOMKMTS. 

CHALLENGE. 

See  JUBY  AND  JUBOBSy   1. 

CHATTEL  MORTGAGES. 

8m  MHMMIBW  fOB  BbNEFTT  07  CbXDITOBS;  MOBXOAOlflb  7f  t. 

CIRCUIT  COURTS. 
8m  JuiWUlMgi  It  8;  Jobisdiction,  2,  3;  Statutb  of  Ldoxatioi^  4b 

CLIENTS. 
See  Attobnet  and  Client. 

COLLATERAL  SECURITY. 
See  Nbgotiable  Instbitmkntb,  0. 

COMMISSIONERS. 
See  Public  Lands,  8. 

COMMON  CARRIERS. 

L  Oabmbb  or  Goods  Undbbtakbs  to  Tbanspobt  Them  hot  Orlt  Savblt, 
bat  wifhin  a  reasooAble  time,  and  is  bouDd  to  aoooont  for  their  Taloe  al 
the  ezpiration  of  that  time.    RaMone  v.  Ntal,  679. 

&  Shxffbbs  of  Goods  do  not  Waiyb  tiibib  Rights  to  Rboovbb  Daxaom 
of  the  carrier  for  delay  in  the  delivery,  in  conseqaenoe  of  reoeiving  them, 
and  disposing  of  a  portion  at  private  sale.  Sach  facts,  however,  may  be 
considered  in  mitigation  of  damages.    Id, 

3  CoimoN  Cabbieb  mat  by  Exfbbss  Aobeement  Ldot  bis  Comiion-baw 

LiABnJTT,  bnt  can  not  exonerate  himself  from  liability  for  damage  oooa- 

sioned  by  his  n^Ugence  or  misoondact    Soger  v.  PcfUmmUk  etc  iS»  A 

Cq.^  659. 
Am.  Daa  ToL.  L-«l 
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4.  OOMMOIf  CaIOITIB  18  LZIBLB  I0&  IhSOBIDIXNOB  OF  DiBBOnOHB  g|TMI  «llA 

Minatad  to  respeeting  the  mode  of  oooTeyanoe.  Id» 
ii  AoKBKiffiwT  BT  Shiffbr  TO  Assuxs  Risx  "07  Aix  Damaobs  that  mqr 
happen**  to  the  goods  in  the  ooone  of  transportation  doee  not  exonerate 
the  oairier  from  liability  for  damage  resulting  from  his  n^ligenoe  cr 
miaoondaot;  hat  it  will  cast  upon  the  shipper  the  burden  of  proving  that 
the  damage  was  so  occasioned.    ItL 

C  OWHBB  07  ▲  VXSSXL  WHO  HAS  BSOSIYED  GOODB  TO  Bl  CATtRTBT)  for  the 

latter  part  of  a  voyage,  from  a  prior  carrier  who  had  a  possession  appar- 
ently fair,  under  a  bill  of  lading  authorizing  a  reshipment,  is  entitled 
to  his  freight,  although  the  prior  carrier  obtained  possession  of  the 
goods,  and  secured  the  contract  for  the  entire  voyage,  by  reasons  of  falia 
representations  made  to  the  shipper.     Walker  ▼.  Caaaawaif,  661. 

7.  O^i^^Tmit  Who  in  Good  Faith  Bhtbbs  xzito  a  Contract  for  the  trans- 
portation of  goods  in  the  hands  of  an  agent,  can  not  be  made  to  soAr 
because  in  entering  into  such  contract  the  agent  diaobqrcd  his  secret  In* 
structions.    Id, 

t,  Sbookd  Gabbier  Who  RiCBmEa  Goods  for  TRABSPORTATioir  from  a  prior 
carrier,  under  a  bill  of  lading  which  provides  for  a  reshipment,  has  » 
lien  on  the  goods  for  his  freight.  Such  second  carrier  is  not  the  mera 
agent  of  the  first.    Id, 

9l  BnxB  OF  LABnra  arb  Travsfbrablb  bt  iKDOBsncBirr,  and  when  sottaoa- 
fened  to  a  bonajide  purchaser  for  a  good  consideration,  without  notice  of 
adverse  claims,  they  pass  the  legal  title  of  the  property.  Window  ▼• 
NoHan,  eOl. 

lOli  Ko  Laghbs  can  bb  Imputed  to  Indobseb  of  Bill  of  Ladiho,  who  en- 
deavors to  obtain  possession  of  the  property,  as  soon  as  it  arrivea  at  il» 
port  of  destination.    Id. 

Sea  IvnoEFKBa,  2;  Parbht  and  Child,  2,  4;  Eaxlboadb;  Smrpnra. 

COMPENSATIOK. 
See  Corporations,  8-6. 

COMPETENCY. 

See  WiTNESSBS. 

COMPROMISK 
8io  AnoiBinT  and  Client,  3-6;  PABsnioirs  ^ 

CONDinOKAL  SALE& 
See  Mortgages,  1-& 

CONDITIONS. 
See  Vendor  and  Vendee,  S. 

CONFESSION  OF  JUDGMENXa 

See  JUDGMBNTB,  10. 
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OONFUCT  OP  LAWS. 

Oovnuor  Madi  with  Exfbbbs  View  to  Law  ov  Stati  or  DcxmaajB  of 
tlM  ^ftrtles  is  goTerned  thereby,  though  made  in  another  slate.    Strom' 
Mdgt  T.  Rcbbiwn^  420. 
See  Mabbiaoi  Sxttlxmemts,  6;  Nbootiablx  IhbkbumbbtBi  MX 

CONFUSION  OF  GOODS. 
See  AcK!S88iON. 

CONSIDERATION. 
8a»  Bona  Fzdi  Pubohasibs;  Bonds,  6;  Contraoib,  8-6;  Mabbiaoi  8b- 

TLBMBNTB,  1-3,  6,  7;  NiOOTIABLB  InsTBITMENTS,  14-16;  FliBADXNO  ABB 

PBAonoB,  18;  SsDironoN;  Trusts  and  Tbu8txb8»  1,  2. 

CONSIGNEES. 
See  Shitfino,  9. 

CONSPIBACY. 

Aofiov  on  THi  Cabb  in  thb  Natubb  07  A  CoNSPiBAor  oan  not  be  maisi- 
tained  hj  ^  creditor  against  a  person  for  f randnlently  removing  and  oon- 
ittralhig  goods  of  an  insolvent  debtor,  and  canceling  a  vaUd  and  enf orceabla 
debt  dae  to  each  debtor,  with  intent  to  delay  and  defeat  oreditoia. 
WOkigUm  ▼.  SftudU  719. 

CONSTITUTIONAL  LAW. 

!•  LaonLATUBB  has  Powkb  to  Fix  a  Rsasonablb  Timb  within  which  ai» 
existing  judgment  may  be  enforced,  as  well  as  to  pass  any  other  act  of 
limitations,  without  violating  the  provisions  of  the  United  States  const!- 
tation  gnarding  the  obligations  of  contracts.    Qriffin  v,  McKenue^  889. 

&  OoNBTrrunoN,  Inhibiting  the  Passage  or  Ant  Law,  Containino  ant' 
ICatteb  DmEBENT  from  what  is  expressed  in  its  title,  does  not  reqnirw 
that  the  title  should  contain  a  synopsis  of  the  law,  but  that  the  act 
should  contain  no  matter  variant  from  the  title.    Martin  v.  Broody  806. 

IL  Beatutbb,  whose  Titles,  afteb  Enfmebating  Cxbtain  Objects  vob 
Wmca  Thxt  webb  Passed,  add,  "And  for  other  purposes  therein 
mentioned,"  are  not  in  conflict  with  that  section  of  the  constitution 
inhibiting  the  passage  of  any  law  containing  any  matter  different  from 
what  ii  expressed  in  the  title,  but  the  objects  not  specified  will  be  good 
mider  this  general  dause,  if  they  do  not  contain  matter  variant  from  tho 
titlA    Id. 

See  CONTBMFT»  7. 

CONSTRUCTION. 

OnmRrBuonoN  or  Wbitino  to  Make  It  Opsbatxtb  n  Fbobbbbd  to  m 
oonstmotion  which  would  make  it  meaningless  nader  the  drcnmstanosa. 
Hnghu  v.  Lcme,  436. 

See  AoKNOWLEDGMBNTB,  6,  7;  ATTAGHMBNT89 1;  Stazutbe. 

CONTEMPT. 

1.  Contempt  will  not  be  PBxaaMED  to  Bxisb  to  Judicial  Conduct  t« 
official  character  of  a  ]udg6i  either  as  a  judge  or  as  ft  ooorty  wbsra  Mm 


886  Index. 

raoof  d  of  the  proceedlnga  does  not  state  the  time  of  its  oommittsl,  or  Its 
oocasion,  or  its  reference  to  the  judge's  official  oharaeter  or  oondiiot, 
either  as  a  oonrt  or  as  a  jadge;  bat  on  the  contrary,  the  transcript,  in  the 
uncontradicted  answer  of  the  defendant  below,  shows  "that  he  did  not 
design  anything  he  cUd  as  an  insult  or  contempt  of  the  courts  as  it  was 
an  out-door  affair."    Ned  v.  StaU,  208. 

8.  Common-law  Dootbinbs  GoyratNiNO  Oovtemst  havs  vux  Moddisd 
and  restricted  by  the  proYisions  of  our  constitution  and  the  acts  of  our 
legislature  defining  these  offenses.    Id. 

S.  RxoHT  TO  PcTNiBH  F0&  CoNTEKFT  IN  A  SuxMABT  Manksb  Is  inherent  in 
all  courts  of  justice,  and  is  founded  upon  the  power  of  self-protactum. 
Id. 

4,  PowuL  TO  Punish  for  Contskft  Eictends,  at  the  common  law,  not  only 

to  acts  which  directly  and  openly  insult  or  resist  the  power  of  the  court 
or  the  persons  of  the  judges,  but  to  consequential,  indirect,  and  con- 
structive contempts,  which  obstruct  the  process,  degrade  the  authority, 
or  contaminate  the  purity  of  the  court.    Id. 

&  PKB80NS  OF  Judges  are  Privileoed,  whether  they  are  in  or  out  of 
court,  when  acting  in  their  judicial  capacity,  and  tlus  priv£leg9  may  be 
protected  by  proceedings  for  contempt.    Id. 

8.  Pabtt  is  not  Guiltt  of  Contempt  when  he  sticks  a  paper  on  the  office 
door  of  the  judge  with  the  writing  that  the  judge  "  is  a  dam*d  base  and 
corrupt  man,"  where  the  record  in  the  proceedings  fails  to  state  the  time 
of  its  committal,  its  occasion,  and  whether  it  had  reference  to  the  judge's 
official  character  or  conduct,  but  where  the  transcript  shows  from  the  de- 
fendant's uncontradicted  answer  that  ''he  did  not  design  anything  he 
did  as  an  insult  or  contempt  of  the  court,  as  it  was  an  out-door  affair.** 
Id. 

7.  Power  of  Courts  to  Punish  Contempt  in  Summary  Mode  is  not  taken 
away  by  the  guaranty  in  our  constitution  and  laws  of  the  right  of  trisl 
by  jury;  tlus  guaranty  relates  only  to  cases  which  by  our  former  lawa 
and  customs  have  been  tried  by  a  jury.    Id. 

CONTRACTS. 

1.  AcfnoNS  Bbspeotino  Contracts  or  Propertt  whose  Purpose  is  Viola- 
tion OF  Law  will  not  be  sustained  in  a  court  of  justice.  Spalding  t. 
Preston,  68. 

2i  Where  Plaintiff  Requires  Ant  Aid  from  Illegal  Transaotion  to  ea* 
tabUsh  Mb  demand,  he  must  fail;  but  if  -the  cause  of  action  be  nncoo* 
nected  with  the  illegal  act,  and  is  founded  upon  a  distinct  and  collateral 
consideration,  it  will  not  be  affected  by  his  former  unlawful  conduetb 
Phalen  v.  Clark,  253. 

5.  Agreement  bt  Creditor  to  Accept  from  his  Debtor  Less  Sum  in  money 

than  is  due  him  on  a  note  which  is  not  delivered  up  is  a  mere  nudum  pac» 
tum,  and  no  bar  to  a  recovery  of  the  balance.  Pearson  t.  Thomaaon^ 
169. 

4^  Fact  that  Debtor  is  Insolvent  at  Tims  when  his  Creditor  PROMisai 
to  accept  from  him  a  less  sum  than  ia  due,  in  full  satisfaction  of  the  debt» 
does  not  affect  the  question  of  the  consideration  for  such  promise.    IdL 

ft.  Satisftino  Execution  Which  has  been  Ferpetuallt  Enjoined  does 
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not  oonfer  a  benefit  on  the  judgment  debtor,  and  is  no  conflldenktion  for 
ft  promlae.    Kenan  ▼.  HcXUway^  162. 

8ie  AoiNOT;  CoNiiJcr  ow  Laws;  Ck>N8TBUcnoK;  Ejectment;  Equitt,  6| 
BvzDXNC»»  10;  EzscunoNS,  37,  38;  Fraud,  6;  Statdtb  ov  Fbaubb; 
Ssatdtb  gw  LnuTAtioNS;  TiMx,  1;  Vendob  and  Vendee. 

CONTRIBUTION. 
See  Mobtgaoes,  6;  Subettship. 

CONTRIBUTORY  NEGLIGENCE. 
See  Neguqence,  3;  Railboadb,  L 

CONVERSION. 
See  Banks  and  Banking,  4;  Tboteb. 

CORPORATIONS. 

1.  Whsbb  Judgment  against  Cokpobation  has  been  SATiarxxD  oat  of  th« 
estate  of  one  of  its  stockholders,  he  is  a  privy  in  law  to  the  jadgnMnl^ 
and  may  bring  a  writ  of  error  in  his  own  name  to  reverse  it,  witlioat 
joining  the  other  stockholders.    Merrill  v.  Suffolk  Bank^  649. 

%m  Dissolution  of  Cobpobation  by  Act  of  Legislatubb  deprives  it  of  its 
coxporate  existence,  and  no  legal  judgment  can  thereafter  be  rendered 
against  it.    Id, 

S.  Municipal  Cobpobation  may  Take,  Use,  ob  Destboy  the  Pbivate 
Pbopebty  of  an  individual,  for  the  public  safety,  in  a  case  of  actual 
necessity,  to  prevent  the  spreading  of  a  fire  or  any  other  great  public 
calamity.  In  such  case,  the  individual  sufferers  are  entitled  to  just  com- 
pensation from  the  public  for  their  loss,  although  the  public  officials  ara 
exempt  from  liability.    Bishop  v.  Mayor  etc,  ofMa/ioUf  400. 

C  Municipal  Cobpobation  is  Liable  in  an  Implied  Assumpsit  for  destroy- 
ing the  private  property  of  an  individual,  in  order  to  avert  the  spreading 
of  a  public  calamity,  if  the  whole  or  a  part  of  the  same  might  otherwise 
have  been  saved  to  the  owners.    Id, 

&  Whebe  the  Same  Extent  of  Loss  would  have  been  Sustained  by  the 
individual,  as  the  necessary  consequence  of  the  fire  or  other  publio 
calamity,  if  his  property  had  not  been  destroyed  by  municipal  authority, 
no  recovery  can  be  had,  as  he  has  in  fact  sustained  no  damage.    Id» 

C  Pebmission  by  Town  to  Allow  Cattle  to  Run  at  Large  will  not  be 
presumed,  but  must  be  proved.    Perkiiis  v.  Eastern  etc,  B,  B.  Co.,  688. 

7.  Town  is  not  Liable  to  Pebson  Injubed  by  Falling  into  Cattlb- 
OUABD  lawfully  constructed,  near  the  highway  crossed  by  a  railroadt 
where  it  has  maintained  projier  barriers  up  to  the  railroad,  and  as  far  as 
it  could  do  so  without  impeding  passing  trains.  Jones  v.  Inhabitants  qf 
WaUham,  783. 

8»  Pebson  Injubed  by  Accident  fbom  Authobized  Pubuo  Wobk  has  no 
legal  remedy.    Id. 

i.  Municipal  Cobpobation  can  Recoveb  fbom  Pabty  Bound  to  Rbpaib 
Sidewalk  damages  recovered  against  it  by  a  person  injured  by  a  defect 
in  the  sidewalk,  but  can  recover  single  damages  only.  City  qf  Lowed  ▼. 
Spauiding,  775.. 

See  Banks  AND  Banking;  Estoppel,  0;  Highways,  1,  2;  Railboadb. 
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COSTS. 

1.  Iir  BssnoT  to  Cosn,  Tms  Ooubt  dois  hot  InmanoM  tunuJly  with  ih« 

decision  of  the  chanoellor.    Sanborn  ▼.  KiUredgCf  68. 
Si  Fku  ov  av  Expebt  vob  Exajonino  and  Eepobtiho  on  an  Aooovnt  are 

not  proper  items  of  m  ooet  bilL    Rathhone  ▼.  Neal,  670. 

CO-TENANCY. 

1.  Tenant  in  Common  mat  Maintain  Trespass  against  his  Co-tenant  for 
■trip  and  wmste  committed  by  him  during  the  pendency  of  a  petition  for 
partition,  even  though  the  defendant  ia  himself  the  petitioner.  And  in 
such  action  the  declaration  need  not  name  the  other  co-tenants.  Max^ 
well  Y.  Maxwell,  667. 

%  One  Co-tenant  mat  Redeem  the  Whole  Estate  vbom  Pubchasxb 
thereof  at  a  sale  for  taxes.  Such  purchaser's  title  ia  legally  extinguished 
by  the  redemption  so  made,  and  a  subsequent  tender  to  him,  by  the 
other  co-tenant,  of  the  amonnt  due  on  his  portion  of  the  estate,  ia  of  no 
effect     WaMM  ▼.  Eaion,  637. 

S.  Where  Co-tenant  is  Obugkd  to  Eedeem  the  Whole  Estate  in  order  to 
relieve  his  own  share  from  incumbrance,  he  has  a  right  to  retain  the  share 
of  his  co-tenant  as  security  for  the  repayment  of  the  amount  equitably 
ohazgeable  to  it.  And  until  such  reimbursement  has  been  made  to  the 
oo-toiant  who  redeemed,  the  delinquent  co-tenant  can  not  maintain  an 
action  against  him  for  the  recovery  of  the  land.    Id, 

4b  Pbesumftion  07  Tenancy  in  Common  Arises  from  a  reservation  of  a 
separate  rent  to  each.    Lahy  v.  HoUand,  705. 

&  Tenants  in  Common  mat  Sever  their  Actions  where  they  lease  prop- 
erty and  peserve  separate  portions  to  each.    Id. 

••  Agreement  that  Parties  mat  Claim  the  Bent  **  Jointly  or  Sep* 
ARATSLT  as  to  either  may  seem  convenient,"  g^ves  them  each  a 
separate  action.    It  creates  no  joint  legal  interest.     Id, 

7.  Tenant  in  ComcoN  can  not  Maintain  Eeplevin  against  an  officer  at- 
taching the  goods  for  a  debt  of  the  other  co-tenants.  Therefore,  where 
two  tenants  in  common  severally  convey  goods  to  another,  which  are  af  ter^ 
wards  attached  for  their  debt,  and  either  conveyance  turns  out  to  be 
void,  the  purchaser  can  not  maintain  replevin  against  the  attachii^ 
officer.    KmbaU  v.  Thompwn,  799. 

See  MoRTGAOBS,  4;  Partition;  Shippino,  1. 

COUNTEEPEITINO. 
See  Criminal  Law,  1,  2;  Trover,  1. 

COUETS. 

See  Contempt. 

COVENANTS. 

1;  Chancert  Assumed  Jurisdiction  TO  Grant  EEUBPAOAiNSTFoRnaTUBfli 
for  breach  of  covenants,  at  an  early  day  in  England;  but  it  is  now  the 
established  doctrine  that  relief  will  only  be  granted  where  the  breach  of 
the  condition  ia  for  the  non-payment  of  money.    Dunklee  v.  Adama,  44. 
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ti  T^On  lOK  PiBTOBMAHOB  07  SXBTICBS  IS  07  ESSINGS  07  OOKTBACT  wheTO 

one  ptrty  oovenants  to  perfonn  certain  services  and  attentions  for  the 
personal  comfort  and  convenience  of  the  other  party,  and  equity  will  not 
relieve  against  a  forfeiture  for  the  breach  of  snch  a  covenant^  and  compel 
the  covenantee  to  accept  pecnniaiy  compensation  in  lien  thereof.    Id. 

H  Chancubbt  Nzveb  Relieves  a  Pabtt  tbom  FoBFErruBS  for  breach  of  a 
covenant,  but  under  a  strong  expectation  that  his  covenants  would  be 
faithfully  performed  thereafter;  this  relief  would  not  be  granted  where, 
for  this  future  performance,  the  court  not  only  have  no  assurance,  but 
the  evidence  shows  that  the  covenantor  has  been  guilty  of  other  breaches^ 
for  which  a  forfeiture  might  be  enforced  at  law.    Id, 

4b  iDb — ^Insolyenoy  of  Pabtt,  by  whom  the  forfeiture  of  an  estate  for  the 
1»each  of  a  covenant  to  perform  services  has  been  incurred,  is  a  proper 
ground  for  refusing  relief  in  chancery  against  the  forfeiture  when  the 
solvency  of  the  covenantor  is  necessary  to  the  due  performance  of  hii 
covenants.    Id, 

Ai  WaITEB  07  F0B7EITUBB  70B  BbBACH  07  COVENANT  IS  GoOD  DbTBNSB  at 

law;  and  a  judgment  at  law  against  a  covenantor  for  a  forfeiture  is  con- 
clusive evidence  that  there  has  been  none,  at  the  time  it  was  rendered, 
and  equity  will  not  consider  this  defense  in  a  suit  to  obtain  relief  fijtftinTt 
the  forf^ture.    Id. 

C  Ck>VENANT  TO  PaT  CeBTAIN   SuK,    *'  PaTABLE  IN  QoOD  MeBOHANTABUI 

Pia  Ibon,"  at  a  certain  price  per  ton,  can  not  be  discharged  by  tender- 
ing the  money  in  place  of  the  iron.    Cole  v.  Ri>9»f  617. 

7*  Id.— Mbasxtbs  of  Damages  wiierb  Defendant  Fails  to  Dbuveb  Pbot- 
EBTT,  under  a  covenant  to  pay  a  certain  sum  of  money,  **  payable  in  pig 
iron,"  at  a  certain  price  a  ton,  is  not  the  price  stipulated  in  the  contraol^ 
but  the  value  of  the  property  at  the  time  of  the  breach.    Id, 

C  Covenant  to  Sevebal  Persons  should  be  molded  according  to  the  intsr- 
ests  of  the  parties,  and  each  shall  recover  for  a  breach  so  far  as  his  OWB 
interests  extend.    Lahy  v.  Holland^  705. 

9l  Only  Pebsons  Named  in  a  Deed  Poll  can  Reoover  on  its  Covb- 

NANT8.     Id, 

IOl  Covenant  o7  Seisin  is  Bboken  I7  Lot  has  No  Existence  which  th« 
deed  purports  to  convey.    Bacon  v.  Lincoln,  765. 

IL  Bbeaoh  07  Covenant  mat  be  Assigned  Geneballt  bt  Neoativino  tha 
words  of  the  covenant;  and  this  rule  applies  to  the  covenant  of  seiaia 
where  the  breach  is  that  there  is  no  such  land  as  that  described.    Id, 
See  Bonds,  2;  EQimr,  6;  Marbiage  Settlements,  7. 

CRIMINAL   LAW. 

L  8BBBI77  MAT  Seizb  Countebteit  Coin,  finished  or  unfinished,  in  the  pos- 
session of  a  person  arrested  by  him  for  counterfeiting,  without  the  aid 
of  any  statute,  as  a  measure  of  preventive  justice.   SpcUding  v.  Preaton,  68. 

%  nN7iNiSHED  Countebteit  Coin  may  be  Detained  as  Evidence  to  be  used 
upon  the  trial  of  the  person  in  whose  possession  it  ia  found,  though  an* 
other  person  may  claim  to  be  owner  thereof.    Id. 

iL  Bulb  07  Law  in  Civil  Suits  requiring  an  officer  attempting  to  jus- 
tify under  mesne  process,  which  is  returnable,  to  show  that  he  has  doiio 
all  that  it  was  his  duty  to  do,  is  equally  applicable  to  criminal 
TMb  v.  Tuhejf,  744. 
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i.  BuxEMEKT  or  ▲  WouKPED  AND  Blbxdino  PIB8OV  as  totheoMue  and 
BMBiaer  of  her  injury  terminating  in  her  death,  is  arfmi—iMe  In  evidence 
as  a  part  of  tin  tea  getta,  when  made  immediatelj  after  the  ooeorrenoe, 
although  with  snob  an  interval  of  time  aa  to  allow  her  to  mn  from  the 
room  in  which  she  was  stabbed  to  another  room  np  stairs  in  the  sams 
bfdkUng.    Commanweakh  v.  McPtke,  727. 

$,  IV  AonON  JOB  MAinSLAUOHTSR,  THE  RlOOBD  GW  A  FOBMSB  CONVICTIOiry 

and  judgment  thereon,  for  aasanlt  and  battery  on  the  person  of  the 
deceased  before  her  death,  is  admissible  in  evidence  to  prove  the  fact  of 
■ooh  conviction,  bnt  inadmissible  to  prove  a  former  conviction  of  the  as> 
sanlt  alleged  in  the  indictment  for  manslanghter.    Id, 

••  Pabtt  Ihdictxd  akd  Tbixd  roB  Maitslauohteb  is  not  Ehtitlkd  to- 
DxM AND  AN  Acquittal  because  the  killing  was  done  with  malice  afcK»> 
thonght,  and  was  therefore  murder.    Id. 

¥•  Onb  Who  iNmcrs  a  Mobtal  Wound  is  Ruponbiblb  fob  thb  Conbb> 
guBNOBB,  although  a  surgical  operation,  believed  to  be  necessary  hy  coai- 
petent  surgeons,  and  properly  performed,  was  ineffectoal  in  giving  xeliel^ 
and  the  iumiediate  cause  of  death.    Id, 

t,  VTbit  of  Ebbob  doks  not  Lib  in  a  Cbiminal  Casi^  in  behalf  of  tba 
oonunonwealih,  to  reverse  a  judgment  by  which  the  defendant  has  besn 
acquitted.    Commonwealth  v.  Cummings,  732. 

•i  CoimONWBALTH  CAN  NOT  FiLB  A    BiLL  OF  EZCBPTIONB  IN   A    fiittimrAi. 

Casi;  the  right  is  confined  to  the  defendant.    Id, 

See  TbOVBB,  1;  WlTNB88I8»  7. 

CBOSS-EXAMINATION. 
See  Plbadino  and  Pbactiob,  19. 

CURTESY. 

TnrABT  BT  CUBilBBY  OAN  NOT  MAINTAIN  A  WbIT  OF  RllZHT.     LOOOU  T.  MiT^ 

tkoMIni.  Ok,  160. 

CUSTOMa 

See  UsAOBB. 

DAMAGEa 

L  It  WILL  NOT  BB  Fbbsuxed,  in  the  absence  of  any  instruction,  that  th» 
jury  gave  damages  for  grounds  not  the  proper  subject  of  damage,  whers 
a  general  verdict  is  returned;  nor  will  the  verdict  be  set  aside  becansa 
one  of  the  grounds  was  wrong.    Parker  v.  B.  A  M,  R,  R,  Co,,  700. 

%  Amount  of  Damaobs  is  Disobetionabt  with  thb  Juby  where  there  is  no 
certain  criterion  to  regulate  the  verdict.  But  where  the  measure  of 
damages  is  reasonably  certain,  the  court  will  look  into  the  ciroumstaiioei^ 
and  grant  or  refuse  a  new  trial  for  inadequacy  of  the  verdict,  aocoiding 
to  the  justice  of  the  case.    Bishop  v.  Mayor  etc,  qf  Macon,  400. 

S.  Whbthbb  ViNDicrrvB  ob  Exemplabt  Damages  Allowable  in  Ant  Gabi» 
qumre,    Auitm  v.  WUaon,  *JQ6. 

Bee  Attorney  and  Cubnt,  10;  Bonds,  6;  Common  Cabbiebs,  2,  6;  Coft- 
POBATioNS,  d-5,  0;  Ck)VBNANTS,  7;  EsTOFPEL,  0;  Juby  and  Jubobs,  2; 
Libel;  Neootiablb  Instbumbnts,  10;  Railboads;  Sales,  6;  Tbubib 
AND  Tbustees,  10;  Vendor  and  Vendee,  8-10;  Watbbooubbes,  10. 
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DAMS. 
See  WATBscx>nBSi8,  Ik 

DAYS  OF  GRACE. 
See  Nbgotiabi^  Instbuhshts^  Ik 

DEBT. 

L  Aonoir  or  Debt  kay  bb  Sustained  fob  Wosx  akb  Labob  Done.    Mc^ 

Vkbtr  V.  Beedyj  666. 
%  Demand  or  Interest  in  Commenoebcent  or  Deglabatioh  in  an  action  of 

debt  U  nnneceaaary,  but  it  forms  no  valid  objection  to  the  declaratioo. 

Dudley  v.  LmtUey,  622. 

See  Jctdgmsnts,  12;  Pleadino  and  PBAonai»  16;  Sbt-oef,  fi. 

DECEIT. 
See  Sales,  4. 

DECLARATION& 

Bee  Debt,  2;  Estoppel,  8;  Evidence,  6;  Negotiablb  Inbtbumbni!B»  18| 

Pleading  and  PBAonoB. 

DECREES. 
See  Judgments. 

DEEDS. 

L  Description  in  Deed  mat  be  Made  Certain  bt  Refxrenoes  by  which 
the  lands  can  be  ascertained  and  distiagoished,  as  whete  the  land  is  de- 
scribed as  "two  entire  sections  of  land  lying  and  situate  in  the  Marine 
settlement  and  state  of  Illinois,  and  patented"  to  the  grantor,  it  not  ap- 
pearing that  there  are  more  than  two  sections  aDsweriiig  the  description. 
Choteau  V.  Jones,  460. 

Si  Qrantee  has  Election  in  Case  or  Unoertaintt  in  description  of  m 
boundary,  to  make  the  same  certain.    Amutrong  ▼.  Mudd,  545. 

S»  Description  in  Land  Which  can  be  Made  Certain  is  sufficient,  and  the 
land  will  pass  to  the  grantee.    Id. 

C  Grantee's  Right  or  Election  in  Cass  or  UNCERTAiNTf,  to  make  the 
same  certain,  passes  as  an  incident  to  the  title;  and  where  there  have  been 
several  mesne  conveyances,  and  none  of  the  grantees  have  exercised  this 
right,  it  may  be  exercised  by  an  ulterior  grantee.    Id. 

&  Grantee's  EuEcnoN  in  Case  or  Uncertainty  in  description  of  boundary 
to  make  the  same  certain  is  sufficientiy  exercised  when  a  grantee  has  the 
land  surveyed  and  sells  to  a  certain  boundary  that  is  consistent  with  the 
description  in  the  deeds  under  which  he  claims,  and  this  act  of  election 
renders  the  form  and  boundaries  of  the  land  conveyed  certain,  althoo^ 
previously  uncertain.    Id, 

t>  Where  Grantee  in  Case  or  Uncertainty  elects  to  make  the  deed  cer- 
tain by  conveying  according  to  certain  boundaries  consistent  with  the 
deed  under  which  he  claims,  neither  his  rights  nor  those  of  his  vendee 
are  aflfected  by  the  claim  of  a  third  person  to  a  portion  of  the  land  if  the 
extent  of  the  claim  is  not  shown;  in  such  a  case  the  court  properly  dia- 
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regards  testtinooy  that  tome  part  of  the  tract  had  been  indoeed  and  held 
in  poMeadoD  for  many  years  under  the  claimant.    Id, 

7.  Tbaot  07  Land  ha  vino  Two  Naxxs  mat  bb  Dxsobibsd  bt  Buhsb, 
though  one  be  the  true  name  by  which  it  was  patented,  and  the  other  be  a 
name  only  acqmred  by  reputation.    HuddUmm  ▼.  ReynMif  Lttmt,  702, 

8»  Whxbs  ComrsTANGB  ov  Halv  a  Fa&m,  Which  is  Widxb  at  Ova  En> 
than  at  the  other,  describes  the  half  conveyed  as  separated  from  the 
other  by  a  line  beginning  at  the  wider  end  and  running  to  the  narrowar 
end,  "  holding  its  width  equally  alike  "  from  one  end  to  the  other,  liie 
part  conveyed  most  be  of  equal  width  throughout,  and  must  be  so  muck 
less  than  one  half  the  width  of  the  farm,  at  the  wider  end,  as  to  give  aa 
equal  number  of  acres  to  each  party.    PaUermm  ▼.  Tratkt  OlOl 

••  Uhbioosdid  Dbkd  m  Void  as  aoaikst  Gbkditobs  who  bring  auit  mon 
than  eight  months  after  its  execution,  even  though  it  is  proved  that  the 
deed  was  accidentally  lost  in  an  attempt  to  trsnsmit  it  to  the  oleik^ 
office.    WUhen  ▼.  Cwrter^  78. 

IOl  Unbbodsdxd  Dxxd  u  Ooox>  against  everybody  but  oreditot%  and  par* 
chasers  without  notice.    Fose  v.  Morton^  750. 

8m  AoKNOWLXDOiiBVTS;  AooroT,  d-fi;  Bona  Fids  PuBaHAflB8»  !#  8| 
BouKDABixs;  CovBfAMTa,  9;  BQoirr,  20;  Evnnirox,  4,  8^  9;  Sooir- 
XI0N8,  28;  ExxcDTOBB  AND  Adicikistiutoss,  9;  Frauduudt  Cowsr- 
AVGis,  8;  Gbowino  Chops;  Hubsand  akd  Wm;  JuDGiaDRa»  %  17» 
18;  Mabbiaoi  Sxitlimbnts,  8;  Markup  Womar,  1»  8;  MmaKii 
KofnoB;  Trust  Duds;  Tbubtb  and  Trustib,  1,  2, 11. 

DEEDS  OF  TRX7ST. 
See  TRiraT  Dbxm. 

DEEDS,  POLL. 
See  Covenants,  9. 

DEFAULT. 
8m  Jxnmaasn^  8-5;  Nxgotiablb  iMSiBumm^  2Ql 

DELIVEEY. 

8m  AmoNiOHVi  lOB  Bdwit  or  Orbditobs;  Nuotiibu  iMamuMtm^ 

8;  Sales. 

DELIVEBY  BONDS. 
See  EzEoonoNS,  84. 

DEMAND. 

8m  Banks  and  Banking,  2;  Estates  or  DEOEDEmeB;  Bnoononb  15|  !■• 

TBBBST,  2;  Negotiable  Instruments,  8i  9. 

DEMUEBER. 
8m  Bonds^  2,  4;  Equitt,  12,  13,  15,  16;  Pleadino  and  VWkkOnok  U-llL 

DEPOSITIONS. 
See  Evidence,  13, 14. 


Index.  848 

DESCRIPTIONS. 
SatDoDii  SuoonoiiBi  2%  24, 90;  Iksu&anob— Fib%  1|  Uoummi  Taka^ 

TION,  8. 

DEVISEa 
See  Wills. 

DIBEOTOBS. 
See  Just  and  JubobSi  1. 

:  DISCO VEEY. 

' «  See  Equitt,  6. 

DISHONOR. 
See  Kbootiablb  iNSTBUiamn^  11. 

DISSEISIN. 

See  RxpLEVur. 

f 

'  DISSOLUTION. 

See  Attauhmknto,  7;  CoBPORAsnun^  L 

DOWER. 

See  ACKN0WLBDGiaDR9i  4. 

EASEMENTS. 
See  LiOENBBS,  8. 

EJECTMENT. 

L  Sfionanrr  n  ▲  Fobbbsobt  Aotiok,  and  when  broaght  by  »  Tender  in  an 
eieentoty  eonteaet  for  the  sale  of  Umd  under  which  tiie  sendee  goee 
into  poiieeriqn^  against  the  vendee  therein,  the  plaintiff  mittt  at  the 
eommenoement  of  hie  eoit  have  both  the  legal  and  poeae— ory  right  in 
himaelt    Fean  r.  MerriU,  22». 

Si  Iir  All  AonoNS  ov  Ejiotmbnt,  whether  to  regain  poeseasion  after  the 
term  of  leaae  baa  expired,  or  where  poeeenion  ia  given  under  an  ezeoutory 
contract  for  the  purchase,  and  in  all  other  cases  where  the  entry  is  peaoe- 
aUe,  the  action  can  not  be  maintained  until  the  tenant  in  possession  is 
placed,  either  by  his  own  wrongful  act»  or  l^  notice  to  quit  and  refusal, 
in  the  attitode  of  a  trespasser.    Id. 

8at  Btidihcd^  8,  8»  12;  Injunohons,  1;  Judoiobnis^  6;  Pubuo  La>j)%  ^ 

11;  Vbndor  akd  Vendbs,  2;  10-14 

ELECTION. 
See  Dm>s;  EgxTirr,  9. 

EMANCIPATION. 
See  Pabxnt  A2n>  Child,  2;  4 
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EMINENT  DOMAIN. 
See  CoBPORATiOKS,  8-& 

EQUITY. 

1.  Wbseb  Attorkxt  Prooubbs  Assbkcs  07  Opponxht  bt  Fbaudvubv 
REPRESBKTATioir  that  the  canae  will  not  be  tried  till  a  following  term, 
and  thus  procures  his  opponent's  defeat,  eqnity  will  xelieTe  the  injured 
party  from  the  judgment  or  decree.    Dt  Loui$  v.  Metk,  491. 

ti  CovBTs  OF  Equity  will  not  Intekfose  in  Favor  of  Msbs  VoLUNTSXBfl^ 
whether  it  be  upon  a  voluntary  contract,  or  a  covenant,  or  a  settlement^ 
however  meritorious  may  be  the  consideration,  and  although  they  staod 
even  in  the  relation  of  a  wife  or  child.     AferriU  v.  ScoU^  965. 

S.  In  Bill  for  Aocountino  for  Proceeds  of  Loos,  the  price  paid  by  the 
defendant  for  the  sawing,  as  well  as  all  necessary  expenses  in  getting 
the  logs  into  the  mill,  measuring,  piling  them,  and  marketing  the  lum- 
ber, were  properly  allowed  and  made  a  general  charge  upon  the  gross 
proceeds;  but  the  defendant's  claim  for  repairs  made  on  the  saw-mm 
where  the  logs  were  sawed  was  properly  disallowed.  Sanborn  v.  KU^ 
tredge,  58. 

4,  Complainant  Referring  his  Claim  to  PABnciTLAR  Sottrcs  of  Title  in 
a  bill  for  an  accounting,  which  fails,  can  not  claim  title  from  another 
source  where  he  has  not  alleged  these  circumstances  in  his  bill  as  a  ground 
of  title.    Id. 

&  Equitt  WILL  Retain  Jurisdiction  of  a  Bill  for  an  Aooountino,  al- 
though the  subject-matter  of  the  bill  does  not  comprise  any  mutual  deal- 
ings or  matters  of  contract  between  the  parties,  and  an  action  at  law 
might  have  been  sustained  where  the  bill  seeks  a  discovery  and  the  dis- 
covery is  made  by  the  answers.    Id, 

8.  Equity  will  not  Annul  Contract  and  Set  up  Another  at  the  instance 
of  the  party  in  fault  and  without  the  assent  of  the  other;  consequently, 
where  one  leases  land  to  lessees  for  their  lives,  and  the  lessor  is  to  occupy 
the  land  as  long  as  he  performs  certain  services  which  he  covenants  to 
render  for  the  support  and  comfort  of  the  lessees,  and  his  occupancy 
was  afterwards  forfeited  for  breach  of  covenant,  equity  will  not  restore 
the  lessor  to  the  whole  possession  of  the  land  upon  the  annual  or  other 
periodical  payment  to  the  lessees  of  a  specified  sum.  DunkUt  v.  JdaimSf 
44. 

T«  Equitt  does  not  Commonly  Interfere  in  Behalf  of  a  Creditor  until 
he  has  perfected  his  right,  so  far  as  it  can  be  done,  at  law;  it  is  nether  cus- 
tomary, in  that  court,  to  interfere  in  behalf  of  a  creditor,  until  he  has 
established  his  claim  by  a  judgment  at  law,  or  before  any  attachment 
of  the  property  in  dispute,  where  that  can  be  made.    Hiee  v.  Barnard,  54. 

8.  Equity  will  not  Relieve  against  Judgment  to  Give  Benefit  of  Set- 
off to  complainant,  unless  he  was  precluded  from  making  that  defense 
in  the  action  at  law.     Oarvin  v.  Squires,  224. 

9..  Where  Complainant  Elects  to  Defend  Himself  at  Law  upon  the 
merits  of  his  case,  the  law  holds  him  to  that  election,  and  forever  pre* 
eludes  him  from  a  hearing  of  that  case  in  equity,  unless  he  can  show 
that  he  was  prevented  froir.  bringing  his  defense  fairly  before  that  court 
by  fraud  or  accident,  or  the  act  of  the  opposite  party,  unmixed  with 
negligence  on  his  part.    Id, 
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IOl  Whibb  thx  Law  Aviobds  Full,  Adequatk,  akx>  Couflbts  Beuzdt, 
eqnity  will  not  interfere  againet  a  judgment;  therefore,  the  refasal  of  a 
justice  to  grant  complainant  a  new  trial,  or  an  appeal,  ia  no  gronnd  for 
equitable  relief.    Id, 

II.  Bill  of  Pbace  to  Prevent  MunnPLicirr  of  Actions,  it  here  the  parties 
are  not  numerous  and  before  the  rights  of  such  parties  have  been  estab- 
lished at  law,  is  not  maintainable.     Woodward  y.  /See/y,  445. 

IZ  Bill  of  Review  will  be  Dismlssed  as  to  All  Defendants  on  Sustain- 
ing demurrer  by  a  part  of  them  only,  where  the  demurrer  strikes  at  the 
bill  as  an  entirety,  putting  in  issue  its^  whole  substance.  J)t  Louis  y. 
Meek,  491. 

18.  Objection  of  Misjoinder  in  Bill  of  Bbvzew  should  be  raised  by  de- 
murrer.   Id, 

14.  Parties  Seeking  Redress  in  Chancbbt  mat  Join  in  the  same  complaint 
and  maintain  their  action  together,  where  there  is  unity  in  interest  as  to 
the  object  to  be  attained  by  the  bilL  In  such  a  case,  it  is  within  the 
province  of  a  court  of  ohanoeiy  to  mete  out  to  each  and  all  of  the  com- 
plainants their  rights,  on  the  principle  of  sound  equity.    Id, 

Ifi.  Want  of  Equitt  in  Bill  of  BjnrxEW  mat  be  Takbn  Advantaoi  of  by 
demurrer.    Id, 

18.  JUDOITRNT  MAT  BE  ENTERED  UPON  SUSTAINING  A  DEMURRER  tO  a  bill  of 

review  for  want  of  equity,  where  no  motion  was  made  for  leave  to  amend 
before  judgment.    Id, 

17*  In  Equitt,  Time  is  not  Ck>NSiDERED  to  be  of  Essence  of  Contract  for  the 
conveyance  of  real  estate,  unless  the  parties  expressly  agree  that  it  shall 
be  so  regarded,  or  unless  it  follows  from  the  nature  and  purposes  of  the 
contract.    Jones  v,  Hobhins,  693. 

18.  Time  of  Patment  is,  in  EquftTi  Regarded  as  Formal,  in  ordinary  cases 
of  sales  of  real  estate,  and  as  meaning  only  that  the  purchase  shall  be 
completed  within  a  reasonable  time  and  substantially  according  to  the 
contract,  regard  being  had  to  all  the  circumstances.    Id. 

18.  Where  Partt  is  too  Sick  to  Attend  to  Business  at  the  time  when  a  x>ay  • 
ment  under  a  contract  for  the  sale  of  real  estate  becomes  due,  that  fact 
will  prevent  a  forfeiture  of  his  right  under  the  contract,  on  account  of 
his  failure  to  make  the  payment  at  that  time,  especially  if,  after  his  recov- 
ery, he  seeks  permission  of  the  other  party  to  make  the  payment,  and 
the  latter  shows  by  his  conduct  that  he  intended,  from  the  time  of  the 
default,  to  insist  upon  the  forfeiture,  and  that  he  would  not  have  ac- 
cepted any  subsequent  tender.    Id. 

88.  Fbb-existing  Equitable  Estate  of  a  Grantee  is  not  afifected  by  failure 
to  record  his  legal  title.  It  is  good  in  equity  against  creditors  of  his 
grantor  obtaining  judgments  after  the  purchase  by  the  grantee.  WUhen 
T.  Carter,  78. 

SL  Equitabli  Interests  of  a  Debtor,  as  unpaid  purchase  money,  may  be 
subjected  in  equity  to  his  debts.    Id, 

88.  Creditor  Subjxoting  Unpaid  Purchase  Monet  to  Patment  of  Debts 
due  him  will  be  preferred  to  an  assignee  of  it  taking  after  the  judgment 
was  rendered.    Id, 

88.  Court  of  Chancert  has  No  Jurisdichon  after  Settlement  of  Execu- 
tor's Account  by  the  probate  court  to  charge  such  executor  as  trustee  of 
a  fund  accounted  for  in  such  settlement  as  having  been  paid  over  to  a 
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puty  catiUed  thereto  as  tnutee  for  otheii»  on  the  ground  that  the  pn^ 
ment  was  not  made  in  money,  bnt  by  the  aaimder  of  certain  okima  «l 
the  ezeoQtor  against  the  trustee;  that  the  trostee  was  insolyent  to  tha 
knowledge  of  the  ezecntor,  who  required  no  bond  to  be  given  by  him,  so 
that  part  of  the  fond  was  nltiniately  lost;  and  that  no  notice  of  the  set- 
tlement was  given  to  the  beneficiaries  of  the  fond.  Sever  t.  Btuaeil,  81 L 
8sa  Atiobvit  and  Cluivt,  S-^;  Costs,  1;  CowrAiris;  Fkaud,  1,  2;  Hus- 
band AND  Wife,  1;  InjiTircnoNs;  LnNs,  1;  Mabbiaob  SBTTuacBnis^ 
4,  8;  MoRTaAOBs,  2»  6;  Nbootiablb  Imbtbitmbbts,  17;  Pabititiok;  Shif- 
rzNO,  8;  Statutb  ov  Ldcitatioks,  2;  Subbttbhip;  Watbbcoubsbs,  10; 

WlLLB»  14. 

EBBOR. 
BeeCoBvoBATiOHB,  1;  Bvidbncb,  12;  Judgmbcts;  Plbadiho  abd  PlfcAona%  L 

ESCROW. 
See  BoNM,  1. 

ESTATES  OF  DECEDENTS. 

L  Dbkahd  A0AZR8T  Dbcbdbnt's  Ebtatb  musrt  bb  EzBrnxBD  IB  Two  Ybabb 
from  the  grant  of  administration,  under  the  DUnols  statnte,  to  be  en- 
forceable against  the  estate  ahready  inventoried  and  aooonnted  for,  and 
m  plea  that  it  was  not  so  exhibited  in  an  action  thereon  is  good.  If  the 
oreditor  claims  that  he  exhibited  his  demand  in  proper  time^  or  that» 
being  under  a  legal  disability,  he  exhibited  snch  demand  within  tw* 
years  sf  ter  removal  of  the  disability,  those  facts  most  be  specially  replied. 
Judy  V.  KeUey,  455. 

Si  Gbbditob  not  Exhibitino  Claim  in  Statutobt  Tdib  is  Entitlbd  to 
JuDOMBNT  to  be  satisfied  oat  of  future  assets,  under  the  Dlmob  statuts^ 
upon,  due  proof  of  such  daim.    Id. 

ESTOPPEL. 

1.  Bbioffbls  must  bb  Mutual  and  RioiPBoaAL  and  bind  both  partissL 
Alexander  v.  Walter,  888. 

Bi  Ebtoppbl?  Operate  Only  on  Pabties  and  Pbiyibs,  and  not  on  strangers. 
Id. 

8.  Estoppels  in  Pais  abb  Intebpobed  to  Pbevbnt  iNJUsncs  and  to  guard 
against  fraud.  They  stand  upon  the  broad  grounds  of  publio  policy  and 
good  faith.    Id. 

4.  Estoppel  at  Law  can  Oitly  be  Created  by  as  high  eridence  as  is  required 
to  pass  the  title  to  the  subject-matter.  Hence  no  parol  estoppel  can  di- 
vest one  of  title  to  land.    Doe  ex  dem.  McPheraon  v.  WaUen,  200. 

A.  Onb  Seised  of  Land  Fbaudulentlt  Induginq  Anotheb  to  PuBOHAfli  ax 
SHBBnT*s  Sale,  underexecution  against  one  having  no  title,  bnot  estopped 
at  law  fr«m  asserting  his  title.  He  must  resort  to  equity  for  protection. 
Id. 

C  Mbbb  Pbbsenob  ov  a  Third  Person  at  a  sheriff's  sale,  who  has  title  to 
the  property  sold  upon  a  void  judgment  against  another,  does  not  estop 
him  from  asserting  his  title  at  law  to  the  property  thus  sold.  Dwdeif  v. 
Sector,  242. 

7.  Vbbsbnob  op  Owner  at  Sale  op  ms  Propebtt  bt  Thibd  Pbeson,  and 
his  sUent  acquieeoence  in  the  sale,  knowing  the  facts  of  the  oase^  will 
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amiably  estop  him  from  Betting  up  his  own  title  against  nich  innooent 
purchaser;  bnt  it  is  very  questionable  whether  this  rale  of  estoppel  ap- 
plies to  oommon-law  proceedings.    Id, 

!•  Admissions  or  Dbclabations  Which  havb  kot  been  Acted  on  bt 
Othebs,  nor  been  productive  of  injury  to  them,  do  not  preclude  the  party 
making  them  from  showing  the  truth  to  be  to  the  contrary.  Carter  v. 
Darby,  156. 

i.  Bailroad  Corporation  is  Estopped  prom  Dentino  that  a  bridge  and 
embankment  made  by  its  officers,  engineers,  and  contractors  at  the  time 
the  railroad  was  built  was  authorised  by  its  act  of  incorporation;  the 
mode  of  proceeding  indicates  that  it  professed  to  act  under  authority  of 
its  charter,  and  a  person  injured  by  such  constructions  has  a  right  to  as- 
sume that  it  so  acted,  and  have  his  remedy  for  damagos,  onder  the  statute, 
instead  of  treating  its  officers,  engineers,  and  contraotors  as  trespassers. 
Parher  v.  B.  A  Jf.  R.  /?.,  709. 

See  Executions,  35;  Ezecutobs  and  ADMXNisxRAXOBSy  1, 18;  Laiidlobd  akb 

Tenant,  7. 

EVICTION. 
See  Landlord  and  Tenant,  8;  Vendor  and  VrndDi  fi^  7. 

EVIDENCE. 

1.  It  is  A  General  Rule  that  Appirmative  Tsbximont  should  Outweiqb 
That  Which  is  Negative;  but  held  not  to  apply  where  the  matter  in 
dispute  was  whether  or  not  a  testator  oould  measure  wheat,  compute 
interest,  and  attend  to  the  ordinary  affidrs  of  life,  and  some  of  the  wit- 
nesses swore  he  could,  and  others  that  he  could  not.  There  was  no  dif- 
ference in  the  character  of  those  statements.    PotU  v.  House,  329. 

S.  Admissibility  op  Record  in  Evidence.— Record  admissible  for  some  but 
not  for  all  purposes  may  be  rejected  in  toto,  unless  the  party  offering  it 
avow  the  facta  proposed  to  be  proved  by  it.    Kenan  v.  HoUowcvy,  162. 

1.  Where  Plaintipp  in  Ejectment  Claims  through  the  Heir  op  a  De- 
ceased Person,  the  record  of  a  partition  suit  between  the  heirs  of  such 
person,  which  showed  that  there  hsd  been  a  decree,  appointing  commis- 
sioners to  divide  his  lands  and  assign  to  the  heirs  respectively  their  shares, 
and  that  they  bad  performed  the  duty,  and  made  their  report,  accom- 
panied by  a  plat  of  the  divinon,  which  report  and  plat  were  ordered 
to  be  recorded,  is  admissible  in  evidence  as  proof  that  partition  had  been 
made  by  final  decree  of  the  court.    Shanks  v.  Lanccuter,  108. 

4.  Where  a  Decree  op  Court  is  a  Negessart  Link  in  a  Chain  op  Titlb, 
in  order  to  show  the  authority  of  a  marshal  to  make  a  deed  of  the  land, 
the  decree  and  deed  are  admissible  in  evidence  without  the  whole  reoordy 
if  the  decree  itself  satisfactorily  establishes  the  fact;  otherwise,  not. 
Masters  v.  Vamei's  ExWb,  114. 

ftt  Declarations  op  a  Deceased  Grantee  through  Whom  Title  js  Db- 
RIVED  by  demandants,  pointing  out  the  land  owned  by  him,  althongh  such 
declarations  were  made  before  the  title  of  the  other  cUuinants  of  th« 
land  commenced,  are  not  admissible  to  show  demandant^  ownership  of 
the  land.    Id, 
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C  BOOKB  OW  A  BaVK,  when  ThET  ABM  PBOVSD  TO  HATS  OOHB  hom  Ot 

pioper  wpodtofy,  are  reomTed  m  endeaoe  withoat  fnrtlMr  ptool.  Mtt* 
thanUf  Bamk  ▼.  SawU,  894. 

7.  Fabit  Who  Ihtboduois  nr  BrxDnras  thb  Books  ov  a  Bahk  omi  nol 
fttUok  or  diaoredit  thorn  tm  a  whole,  bat  may  ihow  omn  hi  portJonhr 
itemiL    Id. 

lb  Ih  AH  AcnoN  Of  BjEonoDrr,  It  is  Ebjio&to  AoMnADsED  nr  Evij>juiui» 
if  there  is  no  legal  proof  of  its  execution,  and  no  snfBciant  evidence  of 
poweiilon  under  it;  and  evidenoe  of  poncMion  fifteen  yeaiaafter  the  date 
of  aatd  deed  by  a  pnrohaaer  from  the  grantee  therein,  under  hia  deed,  ii 
not  anffieient  toentitle  the  former  deed  to  be  admitted.  8kank$  t.  Zoa- 
ecHter,  108. 

%  Idi^Whkbs  Pahol  BriDuros  ov  Possbssion  bt  a  Gsuurm,  under  hia 
deed  from  a  grantee  whoae  deed  was  not  proved  to  be  legally  ezeoated, 
has  been  admitted  to  prove  poaaeealon  nnder  the  former  deed,  soffioient 
to  admit  it  in  evidence,  it  ia  error  to  exdnde  defendant'a  evidenoe  to 
rebat  and  diMptove  said  parol  evidence.    Id. 

IOl  Pa^ol  BviDurcn  a  Aokissibu  Whigk  dois  hot  Tend  to  CoHTBAiuDr 
a  written  instroment,  bat  to  supply  an  omission,  whioh,  npon  the  faos 
of  the  contract,  waa  clearly  an  ovenight.   Union  Bamk  v.  Meeker^  660. 

11.  Heabsat  Evidence,  in  the  Absence  of  Hioheb  Evidence  of  the  iden- 
tity of  land,  is  admissible  to  prove  ancient  boundaries.  JToitifi  v.  Ai' 
Uiuon,  403. 

18.  Bejection  07  Evidence  Pboyino  or  Tendqto  to  Pbote  NECBasABT 
Facts  in  a  case,  which  is  offered  in  its  proper  order,  though  there  is  no 
offer  of  proof  of  other  facta  neoeBsary  to  make  out  the  case,  ia  erroneoua, 
the  presumption  being  that  the  other  proof  required  will  follow;  aa 
where  a  defendant  in  ejectment  offers  in  evidence,  in  their  order,  a  judg* 
ment,  execution,  levy,  sale,  and  sheriff's  deed,  overreaching  the  plaintiff'a 
title,  all  of  which  are  rejected,  and  there  is  no  offer  of  evidence  connect- 
ing the  defendant  with  the  purchaser  under  the  sheriff's  deed.  Rogen 
▼.  Brent,  422. 

IB,  Iv  Pabtt  Fiuno  Exception  to  Exposition  Intends  to  Belt  upon  It, 
he  must  bring  it  before  the  court  below,  and  have  some  action  upon  it 
there,  or  it  can  not  be  noticed  in  this  court,  but  it  will  be  presumed  to 
have  been  waived  by  the  party  that  filed  it.    Armstrong  v.  Mudd,  645. 

lii  Motion  to  Ab&bst  the  Beadino  of  the  Deposition  ob  Exahinatioh 
OE  A  Witness,  to  show  that  his  testimony  ought  not  to  be  admitted  by 
reading  other  testimony  or  examining  other  witnesses,  is  iiregular;  the 
better  practice  is  for  the  reading  or  examination  to  proceed,  and  if,  by 
other  testimony  regularly  admitted,  it  is  made  to  appear  that  it  is  illegal, 
to  move  to  withdraw  it.    Crenshaw  v.  Jodbon,  861. 

8se  Aqenct,  3;  Attobnet  and  Client,  6;  Bonds,  1;  Boundabies,  2;  Got- 
enantb,  7;  Cbdonal  Law,  2,  4,  6;  Executions,  31,  34;  Fbaudulemt 
CoNVETANCSs,  7;  Gbowino  Chops,  2;  Judgments,  2;  Nbqotiable  Ih- 
stbuments,  18;  Pabtnebship,  3;  Pleading  and  Pbactice,  2, 8, 9, 11M2% 
80|  Pubuo  Lands,  11;  Tbusts  and  Tbttstbes,  1,  3;  Usageb^  8;  4. 

EXAMINATION  OF  WITNESSES. 
Seo  Evidence,  14;  Pleading  and  PBAcncE,  10;  WixMESSEfc 
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EXCEPTIONS. 
8m  C>MMnfAt.  i^w,  9;  BvzDENGB,  13;  Pibabino  and  PnAoncB,  1. 

EXECUTIONS. 

L  WhIBB  JXTDOIODIT  IB  BlNDKBED  AGAINST  TWO  DbVEKDAOTS,  AND  OnN 

Bdbb  before  exeoation  ianies,  an  execution  may  be  issned  and  levied  on 
the  lands  of  the  BnrviTor  without  a  «etre/acid«.  Martin  v.  Branch  B^k,  147. 

Sl  BzaounoN  against  Surktibs  ov  Administbatob,  Somb  of  Whom  Dib 
before  the  judgment  against  them  is  rendered,  should  not  be  quashed, 
but  should  be  amended  by  striking  out  the  names  of  the  deceased 
sureties.     TTiompson  v.  Bondurant,  136. 

!•  BxBODTiON  Issued  aiteb  Dkath  of  Pebson  in  whosb  Favob  the  judg- 
ment  was  rendered  is  Toid,  and  the  purchaser  of  land  at  a  sale  under 
such  execution  takes  no  title.    Stewart  t.  NuehoU^  127. 

ii  Whbbb  Judgment  is  Bendebbd  against  Several  Defendants,- Some  of 
Whom  Dib  before  issuance  of  execution,  the  execution  may  issue  againal 
them  all,  but  can  be  levied  on  the  goods  of  the  survivors  only.  Thomp* 
mm  ▼.  Bandurantf  136. 

i.  Execution  must  Cobbbsfond  with  Judgment  as  to  the  PABms^  $ad 
an  execution  issued  against  two,  when  the  judgment  is  against  one  only* 
will  be  quashed.    Id. 

ib  BxBounoN  Issued  on  Decree  of  Orphans'  Court  against  Administba- 
TOR,  which  is  not  made  returnable  to  a  regular  term  of  the  county  court, 
is  void,  and  a  return  thereon  of  *'no  property*'  will  not  authorize  the  issu- 
ance of  an  execution  on  the  bond  of  the  administrator,  sgainst  him  $ad 
his  sureties.    Little  v.  Knox,  145. 

7*  Officer  is  Fullt  Protected  in  Levying  an  Execution  which  is  Yoid* 
able  only,  but  not  void.    Cogbum  v.  Spenee,  140. 

lb  Voidable  Execution  Affords  PROTEonoN  to  Partt  Causino  It  to 
Issue  until  it  has  been  avoided.    Id, 

il  DuTT  OF  Shsbiff  IN  LEVYING  EXECUTION  Ib  io  seizc  without  delay  property 
sufficient  to  satisfy  the  debt  and  costs.  In  determining  what  is  a  suffioieiit 
levy  for  that  purpose,  he  is  left  to  exerdse  his  own  judgment,  free  from 
the  restraint  or  control  of  either  the  plaintiff  or  defendant;  and  he  Is 
liable  to  the  plaintiff^  on  the  one  hand,  if  he  fails  to  seize  what  a  reason* 
able,  prudent  man  would  regard  as  sufficient,  and  to  the  defendant,  oa 
the  other  hand,  for  an  unreasonable,  unnecessary  seizure.  Lawton  v. 
State,  238. 

tOi  Sheriff  is  not  Answerable  because  Property  Seized  does  not  Re- 
main SuFFiciBNT  UNTIL  Sale  to  satisfy  the  debt,  where  he  made  a  levy 
on  property  sufficient  to  satisfy  it  and  the  costs,  if  after  a  lapse  of  time 
and  delay,  over  which  he  had  no  control,  the  property  decreased  in  value 
and  failed  to  sell  for  a  sum  sufficient  to  satisfy  the  plaintiff's  demand.  7(2. 

11.  Sheriff  in  Levying  is  not  Bound  by  Directions  of  Plaintiff  to  levy 
on  any  particular  property  pointed  out,  and  is  only  required  to  levy  on 
property  of  sufficient  value  to  satisfy  the  plaintiff's  demand.    Id, 

12.  Valuation  of  Appraisers  of  Property  Seized  on  Execution,  under  the 
statute,  has  nothing  whatever  to  do  with  the  levy;  it  in  no  respeel 
lessens  or  increases  the  responsibility  of  the  sheriff.    Id. 

18b  Sheriff  is  not  Excused  for  Failing  to  Levy  on  land  on  which  the 
am.  Deo.  Vol.  L— «4 
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pUfafilf  directed  him  io  levy,  by  the  fact  that  the  land  wm  ineamberad 
by  a  mortgage  raffident  to  cover  its  whole  value.   Id, 

lii  PuuDnrosARBTAKXiiMoBTSTRONOLTAOAnrsTPASTTPLKADDro;  oooae- 
^iMotly  in  an  action  against  a  sheriff  for  not  levying  on  property  pointed 
out  by  the  plaintiff,  if  the  defendant  pleads  in  defense  that  the  plaintiff 
mbaequent  to  the  levy  of  the  first,  sued  out  an  aliat  execation  which 
levied  on  other  property,  bat  the  plea  fails  to  show  what  disposittOEn 
made  of  the  property,  the  ooart  will  infer  that  the  property  was  sold 
or  the  levy  set  aside.    IcL 

Uk  OtnciB  MAT  Lawfully  Break  Doob  to  Ezsoutb  Wbit  of  habere  fadiu 
poimmontm  for  a  hoose,  withont  a  previous  demand  for  entrance,  where 
ha  has  no  reason  to  suppose  there  is  any  one  in  the  house,  though  there 
are  persons  there,  but  it  appears  that  th^yare  there  to  oppose  the  ezeca- 
tion  of  the  process.     Howe  v.  BvJU/erfidd^  785. 

It.  OrncBR  ExsouTiNO  Writ  or  Hab.  Fa.  Foes,  mat  Forciblt  Bxmovs  All 
Fbbsoks  in  possession,  especially  those  claiming  under  the  party  against 
whom  the  judgment  was  recovered,  no  unnecessary  violence  being  used. 
Id. 

17.  OmcxR  WITH  Writ  or  Fossusiok  for  Undivibbd  Fart  of  a  houae^ 
where  the  Judgment  plainti£b  are  owners  of  the  residue,  may  fordbly 
remove,  by  their  direction,  one  who  enters  without  right,  after  the  officer 
has  entered  to  execute  the  writ.    Id, 

18.  KoncB  TO  Quit  uevorx  Bzmoval  ukdbr  Writ  or  Hab.  Fa.  Fobs,  is  un 
necessary  where  the  person  in  possession  is  not  shown  to  be  tenant  to  the 
judgment  plaintiff  or  any  one  under  whom  he  claims.    Id, 

Vk  SxROUTioN  Plaintiff  doxs  not  so  Control  Exxoittion  as  to  Ezxmpt 
Sbxriff,  When. — ^Eacts  considered,  and  held  not  to  exempt  aheriff  from 
responsibility  for  omitting  to  proceed  under  the  execution.  Cha»t  ▼• 
Pfymotc^,  62. 

IOl  AflsioNKX  OF  Note  mat  Bring  Action  in  ms  own  Name  against  a  sheriiT 
for  his  omissious  to  levy  or  return  an  execution  ianied  on  a  judgment  on 
the  note;  but  be  could  equally  enforce  his  just  claims  in  the  name  of  the 
nominal  creditor  in  whose  name  alone  he  could  bring  the  original  action^ 
and  in  whose  name  only  he  could  enforce  any  direct  or  collateral  reme- 
dies, OS  against  the  judgment  debtor,  his  bail  and  recogniaors.    Ji. 

fl.  Where  Officer  Levies  on  Certain  Nuxber  of  Brioxs  in  Kiln,  among 
a  larger  number,  It  is  not  necessary  that  he  should  take  from  the  kiln  the 
designated  number  of  bricks  at  the  time  of  the  levy.  He  is  not  bound 
to  take  the  bricks  away,  but  has  a  right,  at  his  poril,  to  leave  them  in 
possession  of  the  defendant  or  in  the  place  where  he  found  them.  JTift 
V.  HarrUf  642. 

S2.  In  Lbvtino  on  Certain  Number  or  Bricks  in  Kiln,  among  a  laiger 
number,  it  is  not  necessary  to  seize  or  to  touch  every  individual  bricks 
it  is  sufficient  that  at  the  time  of  the  levy  they  were  in  his  power  and 
ndght,  if  necessary,  have  been  touched  or  taken  away,  and  that  he  indi* 
oated  the  levy  by  word  or  deed,  or  by  entering  it  on  the  execution.    /dL 

SS.  Description,  in  General  Terms,  or  Bricks  Levied  on  in  a  kiln^ 
among  a  larger  number,  is  sufficient  to  authorize  a  sale  under  the  levy^ 
as  where  the  description  was,  "three  thousand  bricks  on  the  lot  of  tha 
defendant"    Id. 

%L  Levy  upon  Certain  Number  or  Bricks  in  a  kiln  oontaining  a  nuob 
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kiger  number,  withoat  either  eeparating  the  briolu  levied  on  or  other> 
wiee  deflignatiBg  them  than  as  "three  thousand  bricks  on  the  lot  of  the 
defendant,"  is  sufficient  to  authorize  a  sale,  and  a  sale  made  in  the  same 
general  teims  is  sufficient  to  authorize  a  subsequent  selection  and  deliv« 
ery  of  the  bricks  by  the  officer  to  the  purchaser.    Id» 

86.  Ihtbbxst  in  Land  of  Holdkb  of  Patent  Cebtificatb  is  Sitbjict  io 
EZBCunoN  under  the  laws  of  Illinois.    Rogers  v.  BrttUt  422. 

IOl  Sbiuff's  Dssd  Rklatzs  Back  to  the  Judouxnt,  which  is  notioe  to 
all  the  world  of  everything  legally  done  under  it,  and  therefore  psssca 
whatever  interest  the  debtor  then  had  in  the  premises.    /<f. 

f7«  Land  in  Advxbss  Pof»sssioN  of  Another  mat  se  Sold  under  Exs- 
OUnON,  and  by  such  sale  all  the  title  of  the  defendant  in  ezeoution  paiM» 
to  the  purchaser.    Dot  ex  dem,  Niekles  v.  HcuHnSf  154. 

IB.  BlTENDANT  IN  EXIODTION,  WhO  HAS  GiVSN  BOND  FOR  TiTLB,  still  holdv 

the  legal  title,  which  may  be  sold  and  conveyed  by  the  sheriff,  and  if  so 
■old  and  conveyed,  a  subsequent  deed,  though  intended  to  fulfill  th» 
oondition  of  the  bond,  is  wholly  ineffectual  as  against  the  purobaser  at 
.  the  sheriff's  sale.    Id. 

M»  PUNdPLB  OF  Caveat  Emptor  Applies  to  Sherifib'  Sales.  lHmki§ 
▼.  Rtetor^  242. 

IOl  Tract  Named  '* Western  Boute**  may  be  Spelled  "West  Boun,'^ 
and  neither  the^./o.  nor  the  sheriff's  deed  in  which  the  words  appear^ 
will  be  thereby  vitiated.     Iluddluon  v.  Hejfnold^  Lessee,  702. 

Sl«  Sheriff's  Deed  is  Evidence  of  Sale,  but  not  of  regularity  of  prooeed* 
ings  preceding  the  sale.    Alexander  v.  WcdUr,  688. 

Ml  Title  of  Execution  Purchaser  rehitee  back  to  the  date  of  the  jodg* 
ment  under  which  the  sale  was  made.  Doe  ex  dem.  Huiehinmm  v.  i7oni» 
470. 

tl.  PuBuo  Sale  of  One  Man's  Property  on  Execution  against  Anothbb 
oan  not  have  the  effect  of  divesting  the  real  owner  of  his  rights.  A 
porohaser  at  such  sale,  whether  with  or  without  knowledge  of  the  m* 
oamstances,  can  acquire  no  further  or  greater  interest  than  that  possessed 
by  the  debtor.    Scaibom  v.  KUtredge,  58. 

84.  Judgment  Bendered  upon  a  Deltvxry  Bond  upon  Motion  and  with- 
out Notice  is  void;  consequently  the  purchaser  at  execution  sale  under 
it  acquires  no  title  to  the  property,  and  the  judgment  and  ezeoutioB 
thereon  Ib  not  admiasible  in  evidence.    DeuUey  v.  Hector,  242. 

tl.  Possession  of  Defendant  in  Execution  after  Sheriff's  Saij^  in  tha 
absenoe  of  all  testimony,  is  consistent  with  the  title  of  the  purohaser» 
but  there  is  no  estoppel  upon  the  defendant  which  precludes  him  froni 
oonverting  the  amicable  possession  into  one  that  is  adverse  and  hoatilew 
The  law  does  not  ndse  the  presumption  that  the  possession  is  advene* 
but  devolves  upon  the  defendant  the  burden  of  evincing,  if  he  rely  upon 
it,  that  such  has  been  its  true  nature  and  character.  Chai(/in  v.  McUome^ 
525. 

M.  Sheriff's  Deed  has  Effect  by  Belation  to  the  time  of  the  levy  of  tha 
execution.  It  invests  the  purchaser  with  the  right  of  entry  from  tha 
time  of  the  sale.    Id, 

tl»  Bight  to  Bedeem  Property  Sold  under  Execution  is  a  right  created 
by  law,  and  the  time  for  its  exercise  may  be  prolonged  by  the  verbal 
agreement  of  the  parties.    Griffin  v.  Coffey,  610. 
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88w  Pabol  AoBBmiNT  to  Bkdbxm  lAin>  Sold  undir  Execution,  and  te 
hold  the  Mune  for  the  debtor,  U  not  withhi  the  Btatate  of  f rands,  althoo^ 
the  redemptioner  for  hU  indemnity  u  to  take  the  oonTeyance  in  hia  own 
name  until  the  renta  shall  reimburse  him,  and  the  debtor  can  enforce  the 
oontract  if  the  rents  have  repaid  the  redempUoHer  the  amount  expended 
by  him*    Id» 

See  Attaobmxnts,  6;  Bakkbuptct  and  Insolyznct,  2,  3;  Baiocs  axo 
Bankzno,  1;  CoxTBACTB,  5;  Estoppkl,  5,  6;  Exscdtors  Ain>  Admih- 
nnuTOBS,  15;  JuDOMBHTS,  11,  14,  17,  24;  Landlord  and  TzNAirr,  8; 
PvBUO  Laitds,  5-7;  Statdtb  ov  Lhotations,  5;  Vxndor  Afro  Vbbt* 
DSB,  5. 

EXECUTOBS  AND  ADMINISTRATORS. 

L  Bhibzfv  Afpointbd  Administrator,  and  Assuming  to  Act  as  such  by 
reoeiving  assets,  is  estopped  from  denying  that  he  is  administrator, 
although  no  letters  ever  issued  to  him.     Thompton  v.  Bondurant,  136. 

Si  Administrator  Db  Bonis  Non,  Induloino  Debtor  until  by  his  insolvency 
the  debt  is  lost,  is  personally  liable  for  the  amount.  Scarborough  v.  Wat' 
Hna,  528. 

••  LiABiUTT  OF  Administrator  Db  Bonis  Non  for  Failure  to  Collect 
NoTB  is  not  discharged  by  an  alleged  set-off  of  the  debtor  against  the 
debt,  when  the  evidence  of  the  set-off  is  uncertain  and  indefinite,  and  it 
originated  before  and  not  after  the  execution  of  the  note.    Id, 

4.  Administrator  Db  Bonis  Non  should  be  Allowed  Reasonable  Com- 
pensation for  services  performed  for  the  prior  administratrix,  who  had 
employed  him  to  assist  her  in  the  management  of  the  estate,  under  a  con- 
tract that  he  was  to  be  compensated.    Id, 

A  Administrator  Db  Bonis  Non  should  not  be  Charged  with  Debt  not 
collected,  but  which  is  in  the  process  of  collection,  when  there  is  no  im- 
putation of  negligence  on  the  part  of  the  administrator  in  attending  to 
its  collection.    Id, 

IL  Administrator  Db  Bonis  Non  is  not  Rbsponseble  for  Hire  of  slave 
which  was  leased  by  the  former  administrator  without  sufficient  security, 
in  consequence  of  which  the  rent  is  lost  by  the  insolvency  of  the  lessee; 
the  fact  that  the  administrator  de  bonis  non  was  appointed  during  the 
continuance  of  the  lease,  in  such  a  case,  does  not  make  him  responsible, 
as  he  has  no  control  over  the  slave  during  the  lease,  and  can  not  force  the 
lessee  to  surrender  him.    Id, 

!•  Sale  of  Slavs  by  Executor,  not  Necessart  for  the  Payment  of  Debts 
due  from  the  estate,  and  subsequent  purchase  by  the  executor  of  the 
slave,  passes  no  title  to  the  executor,  and  he  is  bound  to  surrender  him 
for  distribution,  and  to  account  for  his  hires  and  for  interest  thereupon, 
in  like  manner  as  if  he  had  hired  him  out  and  collected  the  hires. 
Hosser  v.  Depriest,  94. 

&  Where  Executor  Sells  Personal  Property  and  Takes  Bonds  in  Pay- 
ment, and  it  does  not  appear  when  they  were  collected,  he  will  be 
charged  with  the  principal  of  the  bonds  in  the  year  they  fell  due,  but 
without  interest,  except  such  as  is  allowed  on  the  annual  balances.    Id. 

9.  Aministrator's  Deed  is  within  the  Recordino  Acts.    Cltoteau  v.  Jonu, 

460. 

10.  Where  Letters  Testamentary  have  been  Revoked  on  Account  of 
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VRB  Bekth  or  A  PosTHTTMous  CHILD  and  the  win  set  aside,  the  admin* 
istratriz  then  appointed  is  not  each  a  sncoeasor  to  the  executor  under 
the  will,  whose  letters  were  reToked,  that  she  can  be  made  a  party  to  a 
suit  pending  against  such  executor,  either  by  the  common  law  or  under 
the  statutes  of  17  Car.  11.  or  1  Jac.  11.,  or  by  the  acts  of  1810  or  1821 
of  Georgia.    Martin  v.  Broachy  306. 

IL  JuDOMSNT  IN  Onb  Statb  aqaikst  Administratob  Apfointbd  nr  Av« 
OTHXB  can  not  be  enforced  against  the  estate  by  action  in  the  latter  state, 
although  the  administrator  appeared  and  pleaded  to  the  action  in  which 
audi  judgment  was  recoYored,  and  the  creditor  must  sue  on  his  original 
oaoae  of  action.    Judy  v.  KeUey,  455. 

12i  ADMnnsTRATOR  CAN  NOT  SuB  OB  BB  SuBD  IN  Anothbb  Statb  than  that 
of  lu3  appointment,  in  his  representative  capacity,  without  taking  onl 
letters  of  administration  in  such  other  state.    Id, 

* 

!!•  Administbator  Failxno  to  Plbad  Plenb  ADMiNiBTRAyiT,  or ' '  noasiets,'* 
is  estopped  at  common  law  from  afterwards  asserting  that  he  had  no  asseta 
or  had  fully  administered.    Id, 

lii  Plba  or  Plbnb  Adhinistbavit  is  BxsnNSBD  With  under  the  Illinois 
statute^  and  such  plea  is  no  defense  to  an  action  against  an  adminiatrator. 
Id. 

1&  JusGMXRT  A0AIN8T  Admivistratob  Mbbblt  Estabushsi  Dbbt  agafaul 
the  estate  payable  in  due  course  of  administration,  in  Tllinols,  and  ne 
execution  can  issue  thereon.    Id. 

10.  KoncB  OF  Settlembnt  or  Ezxoutob's  Aooount  by  the  probate  court  will 
be  presumed  to  have  been  given  to  the  parties  interested,  though  the 
record  does  not  show  such  notice.    Sever  v.  HuaaeU,  811. 

17.  Betobe  Bond  or  Administbatob  can  have  Fobcb  and  Emor  or  Judo- 
mbnt  against  the  sureties  thereon,  the  bond,  the  rendition  of  the  decree- 
against  the  administrator,  the  execution,  and  the  return  thereon  by  the* 
sheriff  of  "no  property,"  must  all  appear  of  record;  and  if  one  of  th» 
smeties  dies  before  all  these  facts  appear  of  record,  the  bond  can  not 
have  the  force  and  effect  of  a  judgment  against  him.  Thompeon  ▼.  Bon^ 
dmratU^  196. 

Bee  Bona  Fide  Pubohasebs,  1, 2;  Egtrrrr,  23;  Estates  or  Dboedentb;  Exb> 
OUTIONS,  2, 7;  Fraudulent  Conyeyanobs,  6;  Injunotionb,  1;  Patmbhi^ 
%%  Pbobatb  Coubtb;  Tbustb  and  Tbubtebs,  13;  Wills,  14-10. 

EXEMPLARY  DAMAGES. 
See  Damages,  8. 

EXPEBIS, 
See  Co8n»  2. 

EXPL0SION& 
See  Insubancb— FiBi,  8. 

FALSE  BEPBESENTAHONS. 
See  Fbaud,  6. 

FEDERAL  COURTS. 

flea  JUDOMBKTB,  1,  2;  JUBISDICTION,  2,  3;  StATUTB  OF  LuUXAXKUn. 
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FENCES. 

Ibouof  fo  MAiBTADr  HX8  Paxt  ov  PABimov  Fbtoi  am  not  be  iBpoM 
to  *  ponoo,  nniil »  diTirion  thereof  takes  place  belweeu  him  and  tiie  ad- 
joining owner.    Lord  t.  Wormwood,  588. 

See  R^TUtOADS,  2;  TBnPASs. 

FIXTUBES. 

CtauM  SsvmiD  iBOM  Fbexhold  18  fXBSOHALTT,  and  the  ownar^  In  «n 
notion  for  ita  deotniotion,  need  not  ahow  title  to  the  byid  on  niiioh  it  vnn 
oat  and  waa  atandlng.    Johfuon  t.  Barker,  416. 

FORCIBLE  ENTRY  AND  UNLAWFUL  DETAINER. 

See  iNJVKonojn,  2. 

FORFEITURE. 
Seo  AooiBsioK,  3;  CovxNAirTS;'  EQUirr,  6^  lOi 

FORGERY. 
See  NiaoTXABLi  Ikbtbukxnis.  8»  IS. 

FORTHCOMma  BONDS. 
See  ExsoonoNS,  84. 

FRAUD. 

1.  00UB38  ov  Law  and  Equity  hays  Cokgubreiit  JumsDZonoH  ow  IkAUs^ 
though  their  meana  of  proof  and  modes  of  relief  are  widely  diffSorent. 
RogerB  ▼.  Brtnt^  4S2, 

.Si  CoiTBT  OF  Law  has  Concubrbkt  Jctrisdiotion  with  a  Coubt  ov  Chav- 
OIBT  in  oaeea  of  f  raad,  and  where  the  f  rand  is  admitted  in  an  action  at 
law  the  party  should  avail  himself  of  it  there  as  a  defense.  FerraJB  ▼• 
Bra4ford,  293. 

1.  LffTEBXST  Gained  bt  One  Person  bt  the  Fbaud  of  Anothsb  can  not  be 
held  by  them;  otherwise  fraud  would  always  place  itself  beyond  the  readh 
of  the  court.    Id, 

4i  Fbaud  Vitiates  the  Most  Impobtant  Judicial  Acts  when  found  to 
exist  in  them,  and  renders  them  void,  upon  discovery,  before  the  proper 
tribunal.    De  Louis  v.  Meek,  491. 

t*  Fbaud  Vitiates  All  Transactions  into  Which  It  Entbbs.  Ftemmgr, 
Toumaend,  318. 

6w  False  Repbesentation. — He  who  alQBrma  either  what  he  does  not  know 
to  be  true,  or  knows  to  be  false,  to  another's  prejudice  and  hia  own  gain, 
ia  guilty  of  falsehood,  and  must  answer  in  damages.  Munroe  ▼.  PrUchett, 
203. 

7.  Facts  Themselves  fbom  Which  Pbesumptions  Aribb  must  be  clearly 
and  satisfactorily  proven;  consequently,  in  order  for  the  presumption  ol 
fraud  to  arise  from  the  presence  of  the  owner  at  a  sale  of  his  property 
by  a  third  person  to  an  innocent  purchaser,  and  his  silence  at  the  time, 
it  must  be  clearly  proven  that  he  was  present  at  the  very  time  of  tho 
sale,  and  if  there  is  no  positive  proof  of  this  fact  the  preaomption  will 
not  arise.    DanUy  v.  Rector,  242. 


INDX2.  855 

€l  Obsseal  Plia.  or  Fbaud  to  an  action  on  a  promiflaory  note  is  good.  BU* 
drM  T.  Tomlhuan^  510. 

See  AooBBiov,  3;  Aoxnot,  6;  Atiosnkt  and  Olixnt,  3-^;  Bona  Fn>B  PuBr* 
ORAfliBs;  Equitt,  1,  0;  Estoppel,  3,  5;  Fbaudulknt  OoNVXTAHOiii 
LnsuKANOB— Fnu;  Judokknts,  8;  NsGonABLBlNSTBUioBRTB,  18;  Pabxi- 
noK,  1»  3-6;  PoBUO  Lands,  4,  5;  Sales,  3;  Statute  op  LnoTATioifii 

SCATDTBfli  1;  YeNDOB  AND  VSNDKS,  9;  WiLLS,  4. 

FRAUDULENT  CONVEYANCES. 

L  BanNTioN  op  PoesESsioN  bt  a  Vendor  ob  Donob  op  Pebsonal  Pbopebut, 
after  an  absoluto  sale  or  gift,  is  prima/ade  evidenoe  of  tend,  and  if  nn- 
coq^Ialned  becomes  oondnsiTe.    Fleming  t.  Toumsend,  318. 

%  AlKHOUGH  PUBOSASEBS  ABE  NOT  EmBBAGED  IN  THE  TuOfS  OP  THE  AOT  OP 

13  Euz.,  nor  penonal  property  in  the  terms  of  27  Elis.,  yet  both  are  em- 
braced in  the  spirit  of  those*  acts  respectively.     Id. 

t>  In  Case  op  a  Voluntabt  Conyetance  to  his  Childben,  the  Qbantob 
BBMAnnNO  in  Possession,  a  sabseqaent  pnrohaser  will  be  proteoted, 
nnlsss  he  had  notice  of  snch  conTcysnoe,  bat  the  reoord  of  tha  deed  is 
not  notice  to  the  parohaser.    Id. 

4  Voluntabt  Contetance,  though  Yaud  between  the  Pabsibs,  is  void  aa 
against  existing  creditors  of  the  grantor.    ChoUau  ▼.  t/biiet,  460. 

i.  Bubbtt  18  ' '  Cbbditob"  of  Principal  Who  hat  Imfeaoh  Voluntabt  Gov* 
VETANCE  by  the  latter,  where  he  is  bound  as  snrety  at  the  date  of  tha 
conveyance,  though  he  did  not  pay  until  afterwards.    Id 

it.  Adminibtbatob  csan  not  Impeach  Voluntabt  Conyetance  by  his  grsntor, 
for  the  benefit  of  creditors,  as  he  has  no  jurisdiction  over  lands  of  whioh 
the  intestate  did  not ' '  die  seised  "    Id» 

?•  Eyidenoe  of  Conyetance  bt  Vendee  in  Alleged  Fraudulent  Conybt« 
ANCI  of  chattels,  of  the  same  chattels  to  a  creditor  of  the  vendor  to 
secure  a  debt  for  which  such  vendee  is  surety,  made  after  an  attachment 
of  the  goods  by  another^sreditor  of  the  vendor,  and  after  replevin  brought 
tharefor  and  containing  stipulations  to  take  e£fect  if  the  Yendee's  title  to 
the  goods  replevied  should  be  invalid,  is  inadmissible  to  show  good  faith 
in  the  original  conveyance.    Kimball  y.  Thompeorif  790. 

!•  Conyetance  by  Embabbassed  Debtor  to  Secure-  Property  prom  At 
TAGRMent  by  creditors,  the  vendee  having  knowledge  of  the  purpose,  is 
tendulent  and  Yoid  as  against  creditors,  although  the  debtor  belieYoa 
snch  conYeyance  will  be  best  for  the  creditors,  and  intends  ultimately  to 
pay  them.    Id. 

Sea  Attaghxents,  7;  Bona  Fide  Purchasers;  Conbpibaot;  IIabbiaoi 

Settlements,  8. 

FREIGHT. . 
See  Common  Carriers,  6, 8;  SHXpniio»  X 

QABNISHMENT. 
See  Judgments,  13w 

GENERAL  LEGACIES. 
See  WiLU,  16, 
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oms. 

L  Wmm  PAMiqi  Makm  GgT  to  IwTAifT  8oK  of  ail«v»,  the  poweMJon  wfll 
be  pnniMd  to  be  in  the  iii&Dt»  the  rightful  owner,  if  be  zesidei  iHtii 
hie  father  at  the  time  the  gift  ia  mede^  and  continnee  a  member  of  fai» 
lunily,  although  the  father  exerdae  eontrol  over  the  daTe  and  appro* 
piiate  hie  labor.    Danleif  t.  JKecfor,  242. 

i^  Xrui  Ovgb  Aoquxkid,  xiibxx  bt  Sale  oh  Out,  is  vot  Dxtbxid  hy  tiit 
mere  fact  that  the  pnxobaaer  or  donee  did  not  thereafter  take  the  pnq^ 
et^  into  hia  ezdonTe  ponemion  and  appropriate  it  to  hie  exofauiTe  naew 
Id. 
Bee  FkauDULBHT  OommrAirois,  1:  Ev8BAjn>  ahd  Wira^  1-9; 

GRAKXa. 
See  P0BUO  Lands. 

OBOWINO  CROPSL 

L^OmanoB's  lanRiaT  xir  Qbowzko  Crop  Pasbb  bt  AmLon  DnDln  to 
of  the  eoil  without  any  ezpreee  reeervation  of  the^growing  -erop.  Qt^ 
5oM  y.  J)%Uingham,  233. 

Sr  BlSBBTATIOir  OV  LfTXRBST  IN  GbOWINO  CeOP   OAN   NOT   BB   SBOWB  BB 

Pabol  eyidenoe  where  the  deed  for  the  land  makea  no  ceeervatioii  of  IL 

Id. 

See  Landlobd  and  Tenant,  8. 

GUARANTY. 
Bee  Nbootiablb  Instbumbntb,  5;  Sn^n,Jk. 

GUARDIAN  AND  WARD. 
See  Husband  and  Wnrx,  8. 

HABERE  FACIAS  POSSBSSIONEIL 
See  EzBonnoNB,  15-18. 

HEARSAY. 
See  Btidbngb,  11. 

HIGHWAYS. 

L  -Rbmbdt  iob  Injubibs  Caused  bt  Altebino  thb  Gbadb  ov  a  Hdobwat 
by  a  railroad  corporation  is  not  against  the  town,  under  reriaed  statnte^ 
chapter  26,  section  6,  but  against  the  railroad,  nnder  revised  statatei^ 
chapter  89,  section  66.    Parker  v.  B.  A  M.  R,  i?.,  709. 

ti  It  is  Unkboessabt,  ukdeb  Revised  Statutes,  Chaptbb  89,  SBonoBS  07» 
68,  in  order  that  a  raibroad  corporation  may  alter  the  grade  of  a  hig^waj* 
that  there  should  be  an  express  agreement  of  the  oorporatioQ  and  seleol- 
men,  or  an  order  of  the  county  oommiasionerB.  The  oorporatioo  has  aB 
absolute  right  to  alter  the  grade,  but  it  is  first  to  give  notice  to  the  seleol- 
men,  who  within  thirty  days  are  to  notify  it  of  any  alterations  th^y  may 
require  to  have  made;  if  the  parties  do  not  agree  upon  the  alterat&oiiB 
neoeaaary,  either  may  apply  to  the  county  commissioners  to  determine 
the  same;  if,  after  notice  to  the  selectmen,  the  latter  give  no  notice  as  to 
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the  alterationB  they  require,  the  presamptiQii  is  that  they  require  none^ 

hat  leave  the  whole  matter  to  the  corporation.    Id, 
t.  Fei  in  Street  Marked  on  Plan  Remains  in  the  Grantor,  and  until  it 

ia  opened,  no  action  for  ohstructing  it  can  he  maintained  against  him  or 

those  claiming  under  him.    Southerland  v.  Jackson,  633. 
ii  Person  has  No  Right  to  Permit  his  Truck  to  Stand  in  a  Publio 

Street,  for  the  purpose  of  remaining  there  during  the  night.    Potoeff  t« 

Deveneyy  73a 

Bee  Corporations,  6,  7,  9;  Landlord  and  Tenant,  6;  Master  A2n>  Sibt* 
ANT,  2,  3;  Railroads;  Trespass,  2;  Watbroourbes,  6. 

HUSBAND  AND  WIFB. 

1.  Bight  op  Wife  to  Give  her  Separate  Estate  to  her  Husband  is  finnlj 
estahlished  in  equity.  Courts  of  equity,  it  is  true,  examine  every  snob 
transaction  with  great  caution  and  with  some  apprehension  of  undue  in* 
fluence,  hut  unless  such  influence  is  evinced,  the  gift  wiU  be  considered 
valid.    Scarborough  v.  WcMnB^  528. 

S.  Conyetance  bt  0  JSBAND  AND  WiPE  OP  Wipe's  Realtt,  to  a  third  penon, 
executed  according  to  law,  under  an  agreement  that  the  estate  is  to  be 
reconveyed  to  the  husband,  is,  if  the  estate  he  so  reconveyed,  e£feotaal 
for  the  purpo&e  of  vesting  title  in  the  husband,  and  if  the  transaction  bo 
fair  and  untinctared  with  fraud,  is  not  prohibited  by  any  rule  of  law  or 
public  policy.    Id, 

!•  Husband  is  not  Precluded  prom  Availing  Htmbelp  op  Wine's  Gm  to 
him  of  her  land  by  the  fact  that  he  is  the  guardian  of  her  infant  brother 
and  sisters,  her  next  of  kin.    Id, 

4  Monet  Received  by  Wipe  in  Presence  op  her  Husband,  with  his  ooosenl 
and  subsequent  approval,  and  which  becomes  subject  to  his  disposal,  i^ 
in  legal  effect,  received  by  him.    Northrop  v.  QraivUi  264. 

f.  Deed  Purporting  to  be  Made  bt  an  Attorney  in  Fact  op  a  Husbabb 
AND  Wipe  for  them,  but  whose  power  of  attorney  is  defectively  aoknowl* 
edged  as  to  the  wife,  Ib  nevertheless  a  good  deed  from  the  husband. 
Shanks  V.  Xoneoster,  108. 

See  Curtesy;  Libel,  2;  Marriage  Settlemxntsj  Marrtto  Womeh. 

HYPOTHECATION. 
See  Shipping,  5,  8. 

ILLEGAL  CONTRAOTa 
See  Contracts,  1,  2. 

IMPEACHMENT  OF  WTENSSSES. 

See  WiTNESSEfl^  6. 

IMPBOVEMENTS. 
See  Licenses,  3;  Vendor  A2n>  Vsnni^  8k 

INCUMBRANCES. 
See  Vendor  and  Vendrb,  6^  IflL 
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INDIANS. 
BeePuBUO  Lavim,2|  8. 

INDOBSEMENTS. 
Bee  OcMinni  CimMiiw,  9, 10;  Nmotubli  InwjtumjM;  Wmiii—y  7. 


IKJUNCIIONS. 

L  Sqoitt  will  Obast  ax  iNJuironoN  AOAiner  as  Aonoir  or  JUwauun 
broDi^t  by  an  adminfatnttor  against  a  party  claiming  title  to  the  landi 
of  the  inteetate»  by  reaeon  of  advene  poeMnion,  where  the  inteieeti  of 
the  hetrt  at  law  have  been  oonveyed  or  are  barred  by  lapee  of  time*  aad 
there  are  no  orediton  of  the  eetate.    JoneMn  ▼•  ffottamdf  414. 

&  Ooum  Of  CHAVGUtT  OAH  KOT  AWABD  iKJUKOnOV  AQADraT  WBIT  OP  Bl^ 

nrunov  ivaed  on  a  judgment  in  f ordble  entry  and  detainer,  altiin^^ 

the  party  in  whoee  favor  it  was  rendered  Ib  inaolvent.    SamUiom  t. 

Adam$,lBO. 

See  Ckunnuon,  5;  Watxeooubsb^  10. 

INLAND  BILLS. 
See  Nmotiablb  hn&raxmEsrSt  10*  12. 

INNKEEPERS. 

1.  iHinaspxB  D  Ll&blb  iob  Loss  of  Tbttkk  bt  HAdk-DBnrKB^  wbere  be 
has  given  public  notice  that  he  will  fomiah  free  carriage  to  and  from  his 
hoDse*  and  has  engaged  the  owner  of  the  hack  to  cany  hui  gnests,  and  a 
railway  passenger  having  notice  of  the  arrangement  and  intending  to 
lodge  at  such  house,  enters  the  hack  and  intrusts  his  trunk  to  the  driver 
at  the  station,  and  the  trunk  is  loet  by  the  latter's  n^gligenoe.  JHekm- 
mm  v.  Winchuter^  760. 

%  BnBXB  Cask  ob  Assumpsit  will  Lib  aoainst  Ibhkbbpxb  or  oanierte 
loos  of  baggage  by  n^ligence.    IcL 

See  Pabbrt  akb  Child,  2-4. 

INSANITY. 

L  F&TBiaiAiis  ABB  Allowbd  to  Givb  thbib  Opinion  as  to  thb  SAHirr  oi 
A  Tistatob,  from  the  symptoms  and  circumstances  which  came  within 
their  own  observation,  or  as  testified  to  by  others.    PoUs  v.  ffcuse^  829L 

fli  Subsgbibino  Witnesses  to  a  Will  mat  Tbstify  to  the  opinion  they 
formed  of  the  testator's  mind  at  the  time  of  executing  the  will,  the  lav 
placing  them  around  the  testator  to  try,  judge,  and  determine  whether  ha 
is  compos  to  execute  it.    Id, 

1.  Opinioks  of  Witnbssxs,  Otheb  thax  Phtskhaks  anb  thb  Subsobibiho 
WiTNBSSBS  to  a  will,  considered  merely  as  opinions,  are  not  evidence, 
but  such  witnesses,  having  stated  the  appeanmce,  conduct,  convenation, 
and  other  particular  facts  from  which  the  state  of  the  testatorls  mind 
may  be  inferred,  are  always  at  liberty  to  state  their  inferenoee,  ooneln* 
alon,  or  opinion,  as  the  result  of  these  facts.    Id. 

See  EnDKNGB,  1;  Wills,  8. 

INSOLVENCY. 
See  Bankbuptot  and  Insolvbhot. 
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msTBUcnoNS. 

8i8  BOHM^  6;  KmOTXABU  iNSTRUVKfTS,  11;  KoXSANGly  2;  FUUMVO  IXD 

PBACnOB. 

INSURANGE-FIBE. 

!•  Glausb  in  Fibs  Insubancb  Pouct  that  **  all  the  §hove  barzia  are  need  lor 
hay,  sttaw,  grain  unthreshed,  etabling,  and  shelter,"  does  not  oooatitatd 
a  warranty  that  the  buildings  should  be  used  in  that  manner,  and  In  no 
other.  These  words  are  a  description,  or,  at  most,  a  warranty  that  tha 
buildings,  at  the  time  they  were  insured,  were  snch^w  they  were  de- 
scribed to  be  in  the  policy.    BiUingt  v.  T,  Co.  M.  F,  L  Co.,  277. 

%  Acrrs  Doks  in  Imbubxd  Bi7ildiko,  Which  do  hot  Changs  its  Natubb 
and  character,  although  out  of  the  ordinary  and  appropriate  use  thereof^ 
do  not  vacate  the  policy,  unless  such  acts  are  fraudulent,  or  grossly  care- 
less, and,  if  grossly  careleas,  are  also  the  cause  of  the  loss.    Id, 

t.  Damaoi  Cau8Sd  Entibslt  by  thb  EzPLonoN  of  a  steam-boiler  is  not 
cohered  by  an  insurance  against  loss  by  fire.  MUkuidon  t.  N",  0.  Ina,  Co., 
560. 

4  Wbses  LiflBXB  or  Psopxbtt  Insubss  It  vob  Bsnsiit  or  Thibd  Psbsoh 
who  holds  a  mortgage  thereon,  the  latter  may  maintain  an  action  on  tho 
policy  in  his  own  name,  and  may  recover  the  full  amount  of  the  insur* 
aace  if  that  amount  does  not  exceed  the  sum  due  and  secured  by  the 
mortgage.  The  mortgagee,  by  bringing  the  action,  ratifies  the  contract 
made  for  his  benefit.    MoUey  v.  Mam^aauren^  Ins,  Co.,  691. 

INTEREST. 

L  ficLS  ro&  Casting  Inteiuest,  when  Partial  Paticsnts  have  been 
Made,  is  to  apply  the  payments  in  the  first  place  to  the  discharge  of  the 
interest  then  due.  If  the  payment  exceeds  the  interest,  tho  surplus  goes 
towards  discharging  the  principal;  and  the  subsequent  interest  is  to  be 
oomputed  on  the  balance  of  the  principal  remaining  due.  If  the  pay- 
ments be  less  than  the  interest,  the  surplus  of  interest  must  not  be  taken 
to  augment  the  principal;  but  interest  continues  on  the  former  principal 
until  the  period  when  the  payments,  taken  together,  exceed  tho  interest 
due;  and  then  the  surplus  is  to  be  applied  towards  discharging  the  prin- 
dpal,  and  interest  is  to  be  computed  on  the  balance  of  principal  as  before. 
Hart  V.  Dorman^  285. 

%  Interest  does  not  Aocbue  until  Dehand  for  repayment  Ib  made,  whera 
EBoney  has  been  paid  under  a  mistake  of  law.  Northrop  v.  OraveSt  284. 
See  Debt,  2;  Bzeoutobs  and  Administbatobs,  8. 

JOINDER  AND  SEVERANCE  OF  ACTIONS. 
Bee  Co-«ENANOT,  5,  6;  Eqititt,  14;  Pleading  and  Pbaoticb,  1-3. 

JUDGMENTS. 

L  JuDOMniT  or  Cibouit  Coubt  or  United  States  is  entitled  to  as  much 
credit  aa  the  judgment  of  a  state  court.  It  has  the  same  credit,  validity, 
and  effBct  in  every  other  court  within  the  United  States  as  it  has  in  the 
court  where  rendered.    Dudley  v.  Lindaey,  622. 

f,  Jitdgment  or  United  States  Cibouit  Coubt  on  Note  not  Actuallt 
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Tbasswebxed  to  the  nominal  plaintiiF  before  soiti  where  the  original 
partiee  to  the  note  are  citizens  of  the  state,  thoagh  the  nominal  plaintitf 
is  a  citixen  of  another  state,  is  void  for  want  of  jurisdiction,  and  evidence 
is  admissible  to  show  that  the  note  was  not  so  transferred,  in  an  aetion 
by  a  parchaser  of  land  under  the  judgment  against  a  prior  grantee  under 
an  unrecorded  deed  who  was  no  party  or  privy  to  the  judgment.  Vom 
T.  Morton,  750. 

I.  PowiR  OF  Skitino  AfliDB  Dbfauit  18  A  SouND  Leqal  DiscREnoK,  in- 

herent in  all  courts,  and  allowed  for  the  express  purpose  of  promoting  tha 
ends  of  justice;  and  should  the  drcnit  courts,  in  the  exercise  of  this  discre- 
tion, capriciously  or  arbitrarily  disregard  any  important  right  belonging  to 
either  party,  their  judgments  will  be  examined  in  this  court,  and  cor- 
rected on  appeal  or  writ  of  error.    Browning  v.  Boane,  218. 

4.  Atfibayit  on  Motion  to  Sbt  Asidi  Default  must  Skow  Mkbtzb  aa  a 
general  rule;  but  this  rule  has  exoeptionsi  and  does  not  apply  where  it 
was  grossly  irregular  for  the  default  to  have  been  entered.    Id. 

!k  JuixiMSNT  BT  Dbfaitlt  IN  EjicsMSNT  Is  not  ft  bar  to  a  lease  nor  oonda* 
sive  upon  the  rights  of  the  tenant*  unlets  it  clearly  appear  that  the  oomt 
rendering  the  judgment  acted  purposely  under  the  statote  4  Geo.  IL» 
0.  28.    Alexander  v.  Waiter,  688. 

6.  JusGMXNT  Don  NOT  BiND  Oni  NOT  A  Pabty,  and  who  is  neither  tenant  nor 
lessee,  but  who  claims  an  interest  from  an  entirely  different  source.    Id, 

?•  JuDOWSST  WITHOUT  SATISFACTION  A0AIN8T  Onx  of  two  or  more  joint  debtom 
Ib  a  bar  to  an  action  against  the  others.    Ferratt  v.  Bradford,  293. 

t.  JuDOMBNT  Unsatisfied  against  One  of  Thbee  Joint  Obuoobs  is  not  a 
Bab  to  an  action  against  the  other  two*  where  in  the  prior  case  the  judg- 
ment was  obtained  only  against  the  one  obligor  and  the  action  dismissed 
as  to  the  others  by  the  fraudulent  representations  of  one  of  the  other  ob» 
ligors.    Id, 

i.  <•  Agreed  "  Entered  upon  the  Docket  in  a  Surr  is  not  a  bar  to  parttea 
who  claim  under  the  defendants,  if  no  judgment  has  been  rendered. 
The  parties  are  loft  as  they  stood  before  the  suit.  Akxander  t.  Walter^ 
688. 

IQi  Judgments  have  Relation  Back  to  the  Fibst  Dat  of  the  term  only 
in  those  cases  in  which  the  judgment  might  have  been  rendered  then. 
Withers  V.  Carter,  78. 

II.  Lien  of  a  Judgment  on  Lands  does  not  Constitute,  in  law,  per  ee,  m 
property  or  right  in  the  land  itself.  It  confers  only  a  right  to  levy  on 
such  land,  to  the  exclusion  of  other  adverse  interests  subsequent  to  the 
judgment,  and  can  only  be  made  effectual  by  such  means.  Totmg  v. 
Templeton,  663. 

12.  Under  Plea  of  Nul  Tiel  Record  to  Action  of  Debt  on  Judokiht^ 
the  validity  of  the  declaration  is  not  involved;  the  only  inquiry  ia» 
whether  or  not  the  judgment  sued  on  was  correctly  set  forth  and  da* 
scribed  by  the  plaintiff.    DvdUy  v.  Lindeey,  522. 

13.  Action  can  not  be  Maintained  in  This  State  on  Judgment  rendered  in 
another  state  against  a  defendant  over  whose  person  the  courte  of  that 
stete  had  no  jurisdiction  at  the  time  of  its  rendition,  although  a  gamishea 
was  sunmioned  in  the  suit  in  which  such  judgment  was  recovered,  and 
paid  into  court  the  sum  by  him  disclosed.    McVieker  v.  Beedy,  666. 

14k  Judgment  against  the  Owner  of  Land  can  not  be  Enforced  againat  • 
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■alMMqii«iit  pniobaaer  for  a  Yalaable  consideration  and  withoat  aotoal 
notice  of  eooh  jiidginent»  if  each  parchaeer,  or  those  claiming  nnder  him, 
have  been  in  peaceful  possoiion  of  snch  real  estate  for  seven  years,  before 
a  lory  under  snch  judgment  shall  haTC  been  made.  Oriffin  ▼•  MeKemsiep 
889. 
lAL  JvnoMSST  IS  CoNCLUSzini  OMLT  AGAINST  Pabths  and  privies.     Vom  v. 

16^  Pabtt  whose  Bioht  is  Gollatkeallt  AnrBonED  bt  Juoohxnt  Which  si 
Brbonious  and  void  for  any  canse,  bat  which  he  can  not  bring  error  to 
reverse,  may,  withoat  reversing  it,  prove  it  so  erroneoos  and  void,  in  any 
suit  in  which  its  validity  is  drawn  in  qaestion.    IdU 

17.  Ghaittex  in  Pbio&  Unbeoobdsd  Dxsd  fbom  Dibtok  is  not  Fuvt  to 
JuDOHXNT  against  snch  debtor  under  which  the  premises  are  levied  upon, 
where  the  suit  in  which  the  judgment  was  recovered  did  not  oonoem  the 
land,  although  the  land  was  attached  in  the  suit.    Id, 

IS.  Q&ANTBX  IN  Pbiob  Unbxoobdxd  Bked  fbom  Dxbtob  mat  Imtbach  Judo- 
MXNT  against  such  debtor  under  which  the  land  was  levied  upon,  in  a  real 
action  brought  by  the  judgment  creditor,  by  evidence  showing  such  judg- 
ment erroneous  and  void,  where  he  is  not  a  party  or  privy  thereto.    Id* 

10.  That  Pabty  may  Rbsobt  to  a  Coubt  ov  Ebbob  to  Obtain  a  Bevxbsal  of 
his  own  judgment,  if  it  has  been  so  rendered  that  he  may  sustain  injury 
by  it,  is  a  principle  now  well  settled.    Hale  v.  CroweU,  301. 

SOl  Bulb  that  a  Pabtt  shall  not  Takx  Advantaob  or  an  Ebbob  iob  his 
Bbnxtit  does  not  apply  to  errors  of  the  courts  as  where  it  pronoonoes  • 
wrong  judgment.    Id. 

81.  Whxbb  an  Ebbonxous  Judgmxnt,  Impboyidbntlt  Taxbn  by  the  unskill- 
fulness  of  the  parties'  attorney,  stands  in  the  way  of  a  recovery,  or  is  cal* 
oulated  to  embarrass  the  plaintiflb  very  much,  in  a  suit  upon  the  original 
contract,  they  will  be  allowed  to  reverse  it.    Id, 

S2.  JxTDOMiNT  OB  Bbcbxx  whxn  Re  vxfiSED  18  A  MxBE  NuLUTT,  and  the  party 
aggrieved  has  a  right  to  be  restored  to  what  he  has  lost  by  reason  of  sudi 
erroneous  decision.    Fleming  v.  Riddiekt  119. 

SS.  Ck>UBT  WHXBB  Judgment  ob  Dxobxx  is  Rxvxbskd  and  Annulled,  having 
by  its  own  act  occasioned  the  wrong,  possesses  an  inherent  and  summary 
jurisdiction  to  afford  the  redress,  without  reference  to  the  peculiar 
nature  of  the  controversy  which  it  had  erroneously  determined  This 
power  is  not  derived  from  a  mandate  of  the  appellate  forum,  made  upon 
rendering  the  judgment  or  decree  of  reversal,  but  is  the  same  which  it 
exercises  when  its  own  process  has  been  abused,  or  used  without  aa« 
thority.    Id. 

94k  Wbxeb  Dxcbxx  Dntxcrrs  Paymxnt  ov  Money  to  Plaintdt  by  Defend- 
ants, but  which  is  reversed  on  appeal,  and  plaintiff's  suit  ordered  dis- 
missed, if  execution  issued  and  the  money  was  paid  upon  it  pending  the 
appeal,  the  defendants  may,  upon  motion  in  the  court  below,  have  the 
money  so  paid  restored  to  them,  although  the  decree  of  reversal  does  not 
direct  restitution.    Id. 

See  Agency,  10;  Attobney  and  Cueitt,  5,  7;  Baa&buptoy  and  Insoi.v- 
ENOY,  2,  3;  Constitutional  Law,  1;  Ck)BPOBATioNS,  1,  2;  CovenantSi 
6;  Criminal  Law,  8;  Equity,  1,  7-10,  16,  20,  22;  Estates  of  Dbob* 
DENTS,  2;  Estoppel,  6;  Evidence,  3,  4;  Executions;  Executobs  and 
ADMcnsTBATOBS,  11,  13,  17;  I^NJUNcnoNS,  2;  Liens,  1;  Kbootiabui 
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ImnnnoDnn,  20;  Kiw  Tbial;  Plsadiho  ixd  'PuAonoE^  16,  11,  afll^ 
S7i  FlOBATB  Oousra;  Stari  Diomn;  Statdti  of  LekAaxxoxbi  8»  4i 
VEinM>&  AND  VurDEB,  7;  Wills,  11. 

JUBISDICnON* 

I.  JUBBDIOnON  OF  COUBTS  OF  StaTS  OTXB  PEOPIBTT  WXCHIH  1X8  LDOB^ 

•athoriziiig  ito  aeizure  and  sale  aooording  to  ita  lawi,  does  not  dimw  is 
them  joriedtction  over  the  penon  of  the  owner  residing  In  another  stsAib 
MeVkhtf  V.  Beedff,  6d6. 

tt  UnriD  Statis  Cibcuit  Goobt  is  Goubt  of  Ldiitkd  JuBnoicnoKy  sad 
hss  no  jurisdiction  nnless  one  or  more  of  the  real  parties  to  the  soft  is  a 
eitisen  or  subject  of  another  state  or  oountiy.    Foae  ▼.  MofUm,  750l 

H  Ukitkd  Statks  Cibcuit  Ck>uBT  has  No  JuiusDionoN  of  Sun  nr  Namb  of 
CmzKN  OF  Akotrbb  Statx  who  has  no  interest  in  the  cause  of  aotioa^ 
or,  having  such  interest,  has  given  no  authority  to  sne,  and  interest  ao- 
qnired  or  anthority  or  oonsent  given  after  the  action  is  oommenoed,  will 
not  aid  it.    fd, 

flat  CoTBKAifTS,  1;  Equitt,  5, 23;  Fraud,  1, 2;  JuDOiOEim,  2, 13, 28;  Lunt 
1;  Plbadino  akd  Pbacticb,  33,  34;  Pbobatb  Oousn, 

JURY  AND  JURORS. 

1,  Whxrb  Baitk  is  Plaintiff,  Fact  that  Jubob  is  Father  of  a  Dnaanm 
thzbbof  is  a  legal  ground  of  principal  challenge,  but  ol^ection  to  hia 
may  be  waived  by  the  opposing  party,  and  is  waived  by  his  not  making, 
at  the  proper  time,  even  the  ordinary  iuquiries  respecting  the  qualifioa- 
tioos  of  the  juror.    Qidnebaug  Bank  v.  Leavens,  272. 

tt  OouBTB  will  Qrant  Reliep  in  Actions  fob  Pbbsokal  Tobxs,  where  the 
▼erdict  of  the  jury  is  grossly  inadequate,  and  the  compensation  given  en- 
tirely disproportioned  to  the  injury  proved.  Bishop  v.  Mctifor  etc  q^ 
Maeon,  400. 

0st  CkiHTXMPT,  7;  Damagbs,  1,  2;  Nbouobncb,  2,  3;  Nbootiablb  Isinw^ 
XEKTS,  11;  Statutb  of  Limitations,  U,  12;  WnxSi  0, 

JUSTICES  OF  THE  PEACE. 
See  Acknowledgments,  5-7. 

JUSTIFICATION. 
See  Criminal  Law,  3;  Pbocess. 

LANDLORD  AND  TENANT. 

1.  Laxdlobd's  Rights  to  Rent  where  Tenant  Abandons  Prbmibm. — ^If 

the  tenant  abandons  the  premises,  the  landlord  may  let  them  lie  idle  aud 
recover  rent  for  the  whole  term,  or  he  may  put  an  end  to  the  lease  by 
entry;  if  he  does  so,  he  can  only  recover  the  rent  actually  due  at  tho 
time  he  takes  possession.    Schuisler  v.  Ames,  168. 

%  Sale  of  Land  by  Lessor  can  not  affect  the  rights  of  the  tenant;  it  sim* 
ply  places  the  grantee  in  the  place  of  the  grantor  in  respect  to  the  rentb 
Gibbons  v.  Dillingham,  233. 

lb  Landlord  can  not,  during  Subsisting  Lease,  Support  Trespass  sgainst 
one  entering  and  carrying  away  the  crop,  nor  can  his  grantee  sui^[MMrt 
any  such  action;  in  such  a  case  the  right  of  action  is  in  the  tenant.    Idm, 
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4  LumixxBD  HAS  NEZTHKB  ACTUAL  KOR  CoNSTBiTcnmrs  PoflSBBHOK  during 
ooptinnanoe  of  the  lease  bo  at  to  enable  him  to  mahitam  treapaas,  bat 
the  exdnsiTe  poaaesBion  is  in  the  tenant.    Id, 

A.  No  Pbomise  to  Pat  for  Uss  and  Occupation  or  Land  can  bi  TMpf.iiB 
fiom  mere  ooonpation  by  the  defendant,  where  no  permission  by  the 
plaintiff,  nor  recognition  of  bis  title,  is  shown.   Eastman  v.  Howardf  Oil 

g.  Landlord  is  not  Liablk  for  Injury  from  Defsctivb  Sidbwalk  in  fronl 
of  leased  premises,  unless  it  be  distinctly  proved  that  he  has  ezpready 
agreed  with  the  tenant  or  occupier  to  keep  the  sidewalk  in  repair,  bat 
the  tenant  or  oocapier  is  liable.    CfUy  qfLoweU  y.  SpaMUng^  775. 

7.  Tdtant  can  not  Dint  Lessor's  Titlb  in  Action  fob  Bbnt,  so  long  as 
his  possession  is  ondlstarbed.    Otorge  t.  PiUnejf,  788. 

B*  Tenant  is  NOT  Liablb  FOR  Rent  if  Eyictbd  by  title  paramonnt  daring  tfaa 
term  for  which  rent  is  demanded,  and  an  entry  by  an  execation  creditor 
of  the  lessor  after  levy  on  the  premises,  with  a  threat  to  eject  the  tenant 
onleas  he  attorns  to  Mm,  and  an  agreement  by  the  tenant  to  hold  nnder 
aaoh  creditor,  constitnte  an  eviction  nnder  this  rale,  though  not  a  teohni* 
oal  eviction.    Id, 

9l  Bight  to  Try  Ttflb  in  Assumpsit  for  use  and  occapation»  disooased  jmt 
WiLDB,  J.     Id, 

flat  Adtkbsb  Possession,  8;  Ck>-TSNANCT,  6;  Equitt,  6;  Bzeodtobs  An 
Administbatobs,  6;  Insurance— Ens,  4;  Judgicbnts,  6, 

LAND  OFFICES. 
Sse  Public  Lands,  8, 

LEASES. 
Sea  BQOixr,  6s  Executors  and  ADiOHiBXBAXOBii  8. 

LEGACIES. 
See  Wills,  14-18. 

LEGISLATUBB. 
See  Constitutional  Law; 

LEVY, 
flat  ATrACHMEBiTB»  6;  Executions,  4,  ^14,  20-24;  JuDOKBraSy  11, 14, 17* 

LEX  DOMICnJL 
See  Confuct  of  Laws. 

UBEL. 

L  ViNDionvE  Damages  are  not  Recoverable  for  Ldbl  or  other  Injuy 
which  is  punishable  by  indictment.     Austin  v.  WUmm,  768. 

Si  Measure  of  Damages  against  Husband  and  Wife,  fob  Wife's  Ldh* 
is  the  same  aa  it  would  be  against  her  alone,  if  she  were  sole.    Id, 

LICENSES. 

1.  Liobrse  is  Always  Revocable,  unless  Coufled  with  an  iNTiBBn  aoi 
cizeonted,  when  it  becomes  irrevocable.     Woodward  v.  Sediff  446. 
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t.  PiBOL  UamnM  to  Ovsbilow  LicnraoB^  Lahd  d  Bsvooulbu;  aKbw^ 
it  hat  ben  Mtod  on  liy  the  licensee,  end  elthoogh  TnlnaUe  improre* 
minii  have  ben  erected  in  pnzsaance  thereoi    Id, 

&  Pabol  UoMnm  PkBPRUAixT  to  Ovxbvlow  Lahd  wouu>  bb  Yoid  hf 
the  etetote  of  fmnde.  becenae  it  would  create  eg  eeiemwit  In  the  land. 

Id. 

See  Bonds,  5. 

USNS. 

1*  BoDirr  HAB  JuBODionov  «o  BmroBCB  Vbhdob'b  IjBir  lor  the  pagriMBi 

of  the  porahaae mooey*  and  it  ia not  neoeaiary  that*  judgment  ahoiild 

be  obtained  before  appUoatioa  by  the  Tendor  to  the  **>iMiftAiin«i  for  Hie 

enforoement  of  hie  lien.    Amutrong  ▼.  Mudd,  646. 
tt  Ybhdob  Has  Lixv  on  Goods  vob  Pbiob  ir  No  Gbidit  is  OnrBN»  and  the 

goods  are  not  aotnally  deliyered.    Amoid  v.  J)danaf  754. 
$.  yBVDOB\i  Ijbn  on  Goods  a  Waitbd  bt  Givinq  Cbxdit  iob  «bb  PBOi 

Id. 
4  Vbndob  mat  Bxsumb  Libn  in  Casb  of  Insolvbnct  of  the  Twdee  bsfon 

payment*  though  credit  is  given,  and  may  retain  the  good%  if  in  Us 

aotoal  poseossion,  or  stop  them  m  ireumhu    Id, 

flee  Attachmbntb,  5>  10;  ComioN  Oabbixbs,  8;  JxrD0iiBNT8»  11;  IffABBJiflg 
Sbrudibnts,  8;  Pabxnbbsbip,  4;  Salbb,  6;  SmpPDroK  9;  Vbhdob  abb 
Vbnvii»  7»  1& 

LUNACY. 

See  Inbanitt. 

KANSLAUGHTER. 
See  Gbiminal  Law,  6»  6* 

MABBIAGE  AND  DIYOBGBL 
flee  HviBABB  ABD  Wdb;  Mabbiaob  Sbttlbminib;  Mabmbd  WOUBBl  Ml 

DUCnON. 

MABBIAGB  8BTTLEMSNTS. 

1.  ICabbiaob  Abticxbs  will  bi  Exbcutbd  upon  teb  ApmoATioB  of  aaj 
person  within  the  scope  of  the  ooDsideration  of  the  manisges  or  olaimfnf 
nnder  such  person.    MerriU  v.  ScoU,  385. 

8.  Wm  AND  Ottsfbino,  and  Those  Claiming  thbougb  Thbx,  alone  oone 
within  the  scope  of  the  consideration  of  a  marriage  settlement.    Id, 

H  Whkbe  Mabbiaob  Abticlks  Makb  No  Pbovision  fob  thb  OrtsPBDro  cr 
THB  Mabbiaob,  and  there  are  none,  the  next  of  kin  do  not  ooonpy  the 
place  the  iasae  generally  do,  and  hence  come  within  the  scope  of  the  mar- 
riage consideration;  chiidren  are  within  the  oonsidemtion,  not  beoanss 
they  stand  nearest  to  the  settler,  bat  because  he  is  under  natoral  and 
moral  obligations  to  provide  for  them.    Id, 

<b  Whebb  the  Mabrlaoe  Settlement  Contains  Limitations  boih  to 
Those  to  whom  equity  will  lend  its  aid,  and  to  those  to  whom  it  will  noC^ 
on  a  bill  by  the  fonner  equity  will  enforce  the  agreements  in  favor  of  the 
latter  also;  the  doctrine  is,  that  where  courts  execute  artiolea  at  all,  thegf 
always  execute  them  in  toto,  and  not  partially.    Id, 
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ii  Wbxbi  Goubt  har,  though  Wbonofullt,  Ezxoutkd  Mabsiaob  Settlb- 
MBRT  Pabtiallt,  t.  c,  in  favor  of  thoee  coming  within  the  scope  of  the 
consideiation,  this  will  not  inure  to  the  benefit  of  mere  volnnteerB,  so  aa 
to  allow  them  snbeeqaently  to  moTO  in  their  own  behalf  for  an  execution 
of  the  proyisions  in  their  favor.    Id. 

6b  Marktaqb  Sbttlembnt,  Valid  utmsA  thb  Laws  of  the  State  where  the 
same  is  executed,  and  where  the  property  afiTected  thereby  is  situatedy 
and  the  parties  resided,  is  not  afifected  by  the  removal  of  the  parties 
thereto  to  another  state.     Toung  v.  TempletOTi,  563. 

7*  OoYEKAirrB  ob  Agbebkents  in  Considbratiok  or  Mabriaob,  under  the 
laws  of  Mississippi,  are  invalid,  not  only  against  creditors  having  liens 
on  the  property  affected  thereby,  but  klso  against  all  creditors  of  the 
covenantor,  without  limitation,  unless  the  same  are  acknowledged^ 
proved,  and  recorded  in  the  manner  provided  by  the  statute.    Id, 

IL  CONYETABCE  BT  A  DeBTOB  TO  A  TbUSTBB  VOB  THB  BENEFIT  OF  CbBDIT0BI» 

whether  fraudulent  as  to  them  or  not,  passes  the  legal  title  to  the  trustee, 
and  a  subsequent  marriage  settlement  of  the  same  property  by  the  debtor 
on  his  intended  wife  gives  to  her  merely  the  right  to  have  a  conveyaaoe 
of  the  property  when  the  prior  deed  should  be  satisfied  by  the  payment 
of  the  debts,  or  otherwise  discharged.  Such  settlement  creates  in  her 
(byot  a  lien  in  equity  only,  which  is  of  no  avail  against  a  judgment  cred- 
it(»r  who  first  asserts  his  equitable  lien,  imless  such  creditor  ha^l  actual 
notice  of  the  wife's  equity,  or  constructive  notice  arising  from  her  filing 
a  bill  to  assert  her  lien.  The  priority  of  such  creditw^s  lien  over  tho 
wife's  equity  can  not  be  defeated  by  the  removal  to  another  state,  pea 
denie  Zite,  of  the  property  affected  by  the  lien.    Id. 

MARRIED  WOMEN. 

L  Maebibd  Woman,  in  Ck>NJUNGnoN  with  beb  Husband,  icat  Make  Dbid 
of  any  description;  not  merely  a  deed  of  bargain  and  sale,  founded  upon 
a  valuable  consideration,  but  a  deed  of  gift^  or  of  mortgage,  or  release,  or 
a  deed  of  conveyance  for  any  purpose  whatever.  Scarborough  ▼.  WeUkkUf 
52& 

S.  Deeds  of  MATtitnen  Woicen  mxtst  be  Rbcx)bded  within  the  time  prescribed 
by  law  in  order  to  pass  the  title  out  of  the  grantor;  this  rule  of  law  is  not 
affected  by  the  tenth  section  of  the  act  of  1831,  providing  that  deeds,  if 
not  recorded  within  the  time  prescribed  by  law,  but  recorded  snbee> 
quently,  shall  be  effectual  to  all  purposes  from  the  time  of  recording,  at 
this  statute  does  not  apply  to  the  deeds  of  feme  covert.    Id. 

Si  Law  Ck)NFER8  on  Wife  Poweb  to  Ck)NTBACT  and  Sue,  as  Feme  Solb, 
where  her  husband  leaves  the  state,  with  intent  to  abandon  her  and  not 
to  return,  and  remains  absent  therefrom  more  than  ^ye  years.  Mead  v. 
Hughes,  123. 

4b  Tebm  "  Abjube,"  as  Used  in  Arthur  y.  Broadnax^  37  Am.  Deo.  707,  im* 
plies  a  total  abandonment  of  the  state,  and  not  a  renunciation  of  one's 
country,  upon  an  oath  of  perpetual  banishment,  at  the  term  originally 
implied.    Id, 

See  AcKNOwLEDOMBNTS;  Husband  and  Wife;   Mabbiagb  SsrxLEMiHn. 

MASTER  AND  SERVANT. 

%.  Payment  to  Joubnetman  Dischaboes  ant  Obugatioh  to  Pattbb  Mab- 
Am.  Daa  Yol.  L— 66 
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for  work  done  by  him,  where  the  cootract  was  madto  wfth  ■och  jinr- 
neynMn  rappoeing  him  to  be  the  principal,  and  payment  waa  made  without 
notloe  of  any  olaim  of  a  master.    Copeland  t.  Touehatone,  18i. 

tt  MijnB  18  LiABLi  VOB  THE  AcT  ov  HIS  SxRVAUT  in  leaving  a  tmek  in 
a  pnblio  street,  although  the  aot  be  done  in  violation  of  the  masterV 
orders.    Powell  v.  Deveiuyy  738. 

%  Wbxbi  Skbvaivt,  in  Violation  or  bis  Master's  Obbebs,  left  a  track 
standing  in  a  public  street,  with  the  intention  of  leaving  it  there  daring 
the  night,  and  such  track  was  driven  against  by  another  in  the  exercise  of 
ordinary  care,  prudence,  and  discretion,  and  the  plaintiff,  who  was  pass- 
ing on  the  sidewalk,  was  injured  by  the  collision,  the  act  of  the  servant 
was  the  sole  cause  of  the  injury,  and  the  master  is  liable.    Id. 

MISJOINDER. 
See  EQcnrr,  13. 

MISTAKE. 

linTAXS  nr  Sfilliko  the  Nasis  or  a  Tract  or  Land  will  not  Wtiate  aa 
instrument  in  writing  if  the  word  misspelt  resembles  in  sound  or  asnsa 
the  right  name.    HtidcUeaon  v.  Heyfiolda*  Lessee^  702. 

See  Bonds,  3;  Interest,  2;  Payment. 

MONEY  HAD  AND  RECEIVED. 
See  AoENOT,  1;  Assumpsit;  Payment,  2,  3. 

MORTGAGES. 

L  Whether  SEOURrnr  is  Created  or  Conditional  Sals  MADE.^Where  th* 
following  facts  exist  they  go  far  to  show  that  a  mortgage  and  not  a  con- 
ditional sale  was  intended:  1.  Vendor  oontinaes  boand  for  the  debt^ 
2.  The  security  is  much  greater  than  the  debt;  3.  The  transaction  com* 
menoes  by  borrowing  money.  And  the  conclusion  Ib  strengthened  whera 
aU  concur.    WWiofmKm  v.  CWpspper,  176. 

8.  Transaction  will  re  Declared  a  Mortqaob  rather  than  a  Condi- 
tional Sale  by  a  court  of  equity  where  it  is  doubtful  which  was  intendecL 
TumipBeed  v.  Cunningham^  190. 

t,  BcBDSN  or  pBOor,  where  it  is  doubtful  whether  a  transaction  was  condi» 
tional  sale  or  a  mortgage,  is  on  him  who  insists  the  sale  was  absolute.    Id». 

4.  When  Several  Pebsons  a&e  Interested  in  Lands  Incumbered  bt  a 
MoRTOAOE,  whether  that  interest  be  as  owners  of  distinct  parcels  of  tha 
land  or  as  tenants  in  common  of  the  whole,  the  mortgagee  is  not,  in  gen- 
eral, obliged  to  take  notice  of  their  separate  and  distinct  interests,  but 
on  the  non-payment  of  the  mortgage  money  is  entitled  to  a  decree  of  fore- 
closure against  all  of  them  jointly.  HvJthard  v.  Awutniey  MUl  Dam  Oo,^ 
41. 

A.  When  One  or  Several  Owners  Redeems  the  mortgaged  premises  ha 
becomes,  substituted,  in  equity,  in  the  place  of  the  mortgagee,  and  ia 
entitled  to  hold  the  land  as  if  the  mortgage  existed,  until  the  other  own- 
ers pay  him  their  shares  of  the  incumbrance;  he  is,  in  effect,  the  assignee- 
of  the  mortgagee,  for  the  purpose  of  enabling  him  to  obtain  the  whola 
title  to  the  land,  if  the  ether  owners  decline  to  contribute  their  reipectiv* 
,  ahares  towards  the  removal  of  the  incumbrance.     Id* 
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8,  Wbibb  Mobtoaoxxb  in  Subsequent  Mobtoaoe  Aobib  to  Pat  Ofv 
Prior  Mobtoaoe,  and  one  of  then,  on  the  neglect  of  his  co-mortgagees 
to  contribute,  pays  his  share,  parchasea  the  residue  of  the  claim;  and 
takes  an  assignment  of  the  mortgage,  the  mortgagee  so  paying  may  be 
sabetitated  in  the  place  of  the  prior  mortgagee  for  the  purpose  of  enforcing 
contribution  from  the  others,  and,  in  default  of  their  payment,  of  enforcing 
a  forfeiture  of  their  interests.    Id, 

7*  Ceattbl  Mortgage  is  not  Detbated,  bt  Barring  of  Note  secured 
thereby,  by  the  statute  of  limitations,  knd  an  assignee  of  the  mortgage 
may  ncTertheless  maintain  trover  for  the  goods.     Grain  y,  Paine^  807. 

8*  Kquitablb  Assignment  or  Note  and  Mortgage  of  Chattels  may  be 
made  by  mere  delivery  thereof  as  security  for  a  debt  without  a  written 
assignment,  and  such  assignment  will  be  protected  in  a  court  of  law,  bat 
the  assignee  can  not  maintain  trover  for  the  goods  in  his  own  name  with* 
oat  a  written  assignment,  but  may  sue  in  the  assignor's  name.    Id. 

8se  Abbionment  for  Benefit  op  Creditors;  Attachments,  0, 10;  Bxbou- 
raoHS,  13;  Insurance— Fire,  4;  Shipping,  5,8;  Trust  Debdb;  ViNDom 
An>  Vendee,  3,  7. 

MOTIONS. 

See  Evidence,  14;  Pleading  and  Pbaotigi,  14. 

MULTIPLICITY  OF  ACTIONS. 
See  Equity,  11. 

MUNICIPAL  CORPORATIONS. 
See  Corporations. 

MURDER. 
See  Criminal  Law,  d. 

NAVIQABLE  STREAMS. 
See  Watercourses. 

NEGLIGENCE. 

L  Whbrb  Plaintivf,  bt  his  Own  Misconduct  or  Want  of  OsDiirAmT 
Cabb,  essentially  contributes  to  produce  an  injury  to  himself,  he  can  not 
recover,  although  the  defendant  has  been  guilty  of  culpable  fault  or 
negligence,  unless  his  act  was  wanton  and  intentionaL  BirQe  v.  Qard* 
ner,  261. 

8.  Question  whether  Child  without  Judobient  or  Discretion  can  bb 
Guilty  of  such  contributory  negligence  as  will  defeat  his  recovery,  may 
be  properly  left  to  the  jury,  with  the  circumstances  attending  the  case^ 
Id. 

%t  Person  Protecting  his  Own  Propertt  from  Imminent  Danger  from  firs 
or  flood  must  use  ordinary  care  to  prevent  unnecessary  injury  to  the 
property  of  others.  What  is  to  be  considered  as  ordinary  care  under 
such  circumstances  must  be  determined  by  a  jury.  But,  however  im- 
minent the  danger  may  be,  a  person  is  responsible  for  an  injury  to  tho 
property  of  another  caused  by  negligence  on  his  part,  vf  a  less  culpable 
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ohAiacter  than  snoh  groM  eireleflSDeu  m  would  reuGnably  inthoriae  an 
mfetenoe  that  it  waa  dona  with  an  evil  intent.    Ncyes  v.  Shepherd^  825. 

Baa  AoBioT,  6,  7;  Attoknet  and  Glisnt,  6-11;  Commo^t  Cabriess,  3,  5, 
10;  Equity,  9;  Exbcittobs  and  ABMnrisTRATOBS,  2,  6;  Fences;  Inn- 
xnpBBS;  Insubakcb — Fnut,  2;  Master  and  Sebtant,  3;  Mortqages, 
0;  NuiBANas,  3;  PABTmoR,  4;  Bailboadb,  1-3,  10;  Vekimb  ajtb 
Veedbb,  13. 

NEGOTIABLE  INSTRUMENTS. 

I.  Where  One,  not  Payee  or  Proiossory  Note,  Indorses  It  in  blank, 

at  the  time  of  its  inception,  he  ia  regarded  aa  an  original  promisor.  Ctl' 
Imm  T.  AveriU,  630. 

&  Where  Indobsemskt  is  Made  Subsequent  to  Date  of  Note,  and  with- 
out a  prior  indorsement  by  the  payee,  it  ia  presumed  to  have  been  made 
for  a  different  consideration,  and  the  indorser  will  be  regarded  aa  a 
goarantor;  bat  if  made  after  a  prior  indorsement  by  the  payee,  the  party 
will  be  treated  as  a  snbeeqnent  indorser.    Id, 

H  Indorsement  Made  without  Date  is  Presumed  to  have  been  made  at 
the  inception  of  the  note.     Id, 

4.  Where  Promissory  Note  is  Payable  to  Bearer,  and  is  Transferred 
by  mere  delivery,  without  any  indorsement,  the  person  making  the  trana- 
fer  oeasea  to  be  a  party,  and  is  not  responsible  thereon  to  the  tranaferee, 
or  any  subsequent  holder.    Crenshaw  v.  Jaekaon^  361. 

0.  Where  Transferrer  of  Note  Payable  to  Beaber,  upon  the  transfer 
of  it,  represents  the  maker  aa  good,  and  adds,  "if  he  is  not  good,  I  am 
good,**  such  facts  are  admissible  aa  tending  to  prove  an  undertaking  to 
guarantee  the  payment  of  the  note.    Id, 

t»  Transfer  of  Note  of  a  Third  Person  as  Collateral  Security  for 
money  borrowed  remains  security  only,  though  there  is  a  condition  that 
In  case  of  the  promi8or*a  default,  the  promisee  '*  ia  to  hold  the  note  aa  his 
own  property.**     WiOiarMon  y,  Crdpepper^  VJ6, 

7*  Where  Note  is  Payable  at  Any  Bane  in  a  City  ob  Town,  a  demand 
at  either  is  sufficient  to  charge  the  indorser.  The  election  at  which  bank 
to  call  for  payment  is  with  the  holder.    Langley  v.  Palmer^  634. 

$^  Sale  by  Deuveby  Merely,  without  Indobsement,  of  Pbomissobt 
Note  on  which  indorsements  have  been  forged,  does  not  render  the  seller 
liable  to  refund  the  money  received  therefor,  where  he  sells  it  as  property, 
and  not  in  payment  of  a  debt,  and  without  knowing  of  the  forgery. 
Baxter  v.  Duren,  602. 

Sl  Bill  of  Exchano^  Payable  at  Sight  is  Entitled  to  Days  of  Gbacb, 
and  consequently  a  demand  of  payment  made  of  the  drawee  upon  the 
first  presentation  of  the  bill  to  him  is  insufficient  to  charge  the  drawer. 
Hart  V.  SfniOi,  161. 

10.  Bill  is  Deemed  Inland  Bill  Whioh  is  Dated  within  the  State,  all 
the  parties  being  citizens  thereof,  though  shown  by  parol  to  have  been 
drawn  in  another  state,  and  is  governed  by  the  law  of  the  place  of  ita 
date.     Strawbridge  v.  Robinaonf  420. 

II.  Reasonableness  of  Notice  of  Dishonor  of  Inland  Bill  is  Question 
OF  Law  where  the  facts  are  ascertained  by  a  special  verdict  or  agreed 
case,  and  an  instruction  submitting  it  to  the  jury,  as  m  mixed  question  ol 
law  and  fact,  is  proper.     Id, 
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12l  PBomr  on  Inland  Bill  is  Unnxcessabt.    Id. 

18.  In  Action  against  Indobseb  of  Note,  It  is  not  Kegbbsabt  to  Prots 
the  execution  of  the  note;  for  even  if  the  note  is  &  forgery,  the  indorMr 
would  be  liable  upon  his  indorsement.     Hamilton  v.  Pearaon^  480. 

14.  In  an  Action  upon  a  Pbomissort  Note  Given  fob  the  Pttbohasb  of 
Land,  an  equitable  right  to  the  land  existing  in  a  third  person  does  noi 
sustain  a  defense  of  want  of  consideration.    Long  v.  AUen,  281. 

lA.  Bond  ob  Covenant  Ck)NSTiTUTEs  a  Ctood  and  Valuable  Considkbatios 
FOB  A  Note  given  on  the  sale  of  land,  and  a  want  or  failure  of  title  is 
no  defense  to  an  action  on  the  note.    IcL 

liw  In  AN  Action  on  a  Pbomissobt  Note  Given  fob  the  Pubohase  of  Land, 
where  the  vendor  shows  a  patent  for  the  land,  and  the  defendant  sets  up 
want  of  consideration,  and  in  support  thereof  offers  in  evidence  a  receipt 
by  the  receiver  of  the  land  office,  dated  previous  to  the  patent,  in  pay- 
ment for  the  same  land,  it  is  not  an  available  defense  at  law,  especially 
where  the  fact  of  this  outstanding  claim  was  known  to  the  vendee  at  th* 
time  of  purchase.    Id, 

17.  Pbomissobt  Notes  Received  fbom  xbb  Makeb  in  Payment  of  a  Pbb> 
CEDENT  Debt,  are  not  subject,  in  an  action  against  an  accommodation  is* 
dorser,  to  equities  between  him  and  the  maker.  Blanchard  v.  Stevam^ 
723. 

18.  Evidence  that  Indobsee  of  Note  befobb  Due  Took  It  with  Noticb  of 
Fbaud  in  procuring  it  of  the  maker,  and  that  payment  would  be  resisted 
on  that  ground,  is  admissible  in  an  action  by  the  indorsee  against  the- 
maker,  and  the  payee's  declarations  before  indorsement  are  competent, 
evidence  to  show  the  fraud.    Fisher  v.  LeUund,  805. 

19*  Acceptance  of  an  Obdeb  to  Pay  a  Sum  of  Monet  ''out  of  the 
amount  to  be  advanced  to  me,  when  the  houses  I  am  now  erecting  on 
your  land  are  so  far  completed  as  to  have  the  plastering  done,  according 
to  our  contract,"  is  conditional,  the  acceptor's  liability  depending  upon, 
the  contingency  of  the  work  being  completed  to  a  certain  stage,  agree- 
ably to  the  contract;  nor  is  such  liability  made  absolute  by  a  cancella- 
tion of  the  contract  by  the  acceptor  and  the  assignees  of  the  diuwer.  It 
seems,  that  if  the  acceptor  should  prohibit  the  drawer  from  proceeding 
with  the  contract,  or  should  collude  with  him  to  put  an  end  to  it,  the 
holder  of  the  order  would  have  a  special  action  for  damages  against  the 
acceptor,  and  in  such  action  the  burden  of  proof  would  be  on  the  plaint* 
iff  to  show  the  prevention  of  the  completion  of  the  contract  to  avoid  tht 
order.    NewhaU  v.  Clarke  741. 

SO.  Monet  Paid  on  a  Note  Given  fob  a  Much  Labgeb  Sum,  and  not  indorsed 
thereon,  can  not  be  recovered  back,  where  the  promisor  was  sued  on  the 
note,  and  filed  a  specification  of  defense  stating  the  payment  of  such  8um» 
but  subsequently  withdrew  his  appearance,  suffered  a  defanlt,  and  the 
plaintiff  took  judgment  for  the  whole  amount  of  the  note  without  deduct* 
ing  the  payment.    Jordan  v.  Phdpst  747. 

See  AoENOT,  9;  Attachments,  3;  Attobnet  and  Client,  6;  Contbaoxb»  8; 
Executions,  20;  Fbaud,  8;  Mobtgages,  7,  8;  Patmbht,  6;  Set-off,  4| 
Shipping,  0;  Witnesses,  4. 

NEW  PROMISES. 
See  Statute  of  Ldoxationi. 
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new  trial. 

!•  Monom  zh  Auubbrt  of  Judomekt,  fob  Cadsbs  vot  AppABsifT  of  reooidt 
MB,  in  troth,  only  Applications  for  new  triak.  QuinebaMg  Bamk  ▼. 
X«ao0u,  272. 

S.  PsrmoN  FOB  New  Tbial  fob  Extbinsio  Causbs  will  kot  bb  SasTAnraD 
if  the  groond  of  it  existed  at  the  time  of  the  trial,  and  waa  then  known 
by  the  petitioner,  or  might  have  heen  known  by  him,  by  naing  due  dJIi- 
genoe.    id, 

1i  Pbbhaps  No  MzssTATEMBNT  OF  THB  CouBT  OR  A  Maitbb  OF  Fact,  nnleai 
the  comment  of  the  judge  involved  an  opinion  or  direction  in  matter  of 
law,  would  of  itself  oonstitate  a  sufficient  ground  for  a  new  trial;  how- 
•rer,  when  connected  with  other  irregularities,  it  may  be  relied  on  in 
the  bill  of  exceptions.    PUU  v.  Hauae,  329. 

See  Daxaobs,  2;  Equitt,  10. 

NON-NEGOnABLE  NOTES. 
See  Nbootiablb  Ikstbxtmbhis,  lOl 

NONSUIT. 
Bee  Pleading  and  Pbaotiob^  18»  ISL 

NOTABIES. 

See  AOKNOWLEDOXXirTB,  1. 

NOTICE. 

1.  Rboistbt  of  a  Deed,  mot  Pboved  ob  Acknowledged  according  to  kw» 
is  not  constructive  notice  to  a  Bubeequent  purchaser,  although  recorded 
in  the  proper  county.    Hemdon  v.  Kimball,  406. 

.J.  BaoDBDiNO  OF  Deed  not  Acknowledged  as  required  by  law,  to  entitle  it 
to  record,  is  no  notice  of  the  existence  of  such  deed.  Choteau  ▼.  Jcnet^ 
460. 

Bee  Attachments,  9, 10;  Attobnet  and  Client,  2;  Bona  Fide  Pubosabibs} 
Deeds,  10;  Executions,  26;  Exegutobs  and  Administbatobs,  16} 
Fraudulent  Conveyances,  3;  Highways,  2;  Innkeepebs,  1;  Mab- 
BiAOE  Settlements,  8;  Mortgages,  4;  Negotiable  Instbumbnis,  11* 
18;  Nuisance,  1;  Sales,  2;  Tbusts  and  Tbustebs,  5. 

NOTICE  TO  QUIT. 
See  Ejectment,  2;  Executions,  18;  Vendob  and  YwnnMM^  11-14. 

NUDUM  PACTUM. 
See  Contracts,  3. 

NUISANCE. 

1.  OwNEB  OF  Land  ib  Pbohibited  from  Setting  Pbaibib  oh  Fibb  cq  snoli 
land  in  the  inhabited  parts  of  the  state,  by  the  Illinois  statute,  unleH 
it  be  done  at  certain  periods  of  the  year  for  the  necessary  preservation  of 
his  farm,  and  after  two  days'  notice  to  his  neighbors.  JcJmton  v.  Aiftov 
416. 
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%  DnoiDANT  GLAmnro  to  bb  within  Excxftiok  or  ScATDiii  AOAnrav 
FnuKO  Praibib  in  an  action  against  him  for  an  injury  therefrom,  and 
asking  an  instniction  that  he  is  not  liable  for  setting  sadi  firs  on  his  own 
Umd,  must  base  the  instruction  upon  the  hypothesis  that  facts  showing 
him  within  the  exception  appeared  in  evidence.     Id, 

JL  Owkxb  of  Lani>  FmiNO  Prairib  thebbon  must  Usb  Rbasonablb  Pbi- 
OAUnoNS  to  prevent  injury  to  others,  though  he  he  authorized  by  statuta 
to  set  such  fire,  and  is  liable  for  a  failure  to  do  so,  although  he  may  be 
guilty  of  no  subsequent  negligence.    Id. 

<  DnoiDANT  in  AcmoN  fob  Injttbt  fbom  FiRnro  Praibib  muct  Sbow 
BzouSB  or  justification,  if  any  exists,  and  the  plaintiff  need  only  prof« 
the  setting  of  the  fire  that  caused  the  injury.    Id, 

See  Watbrooubsbs,  10, 11. 

KUL  TIEL  RECORD. 
See  Judgments,  12. 

OFFICES  AND  OFFICERS. 

8te  Abbbt;  Azxaohmbnts,  7;  Banks  and  Bakkino,  2-4;  Bxaoawxam^  7-U| 

Pboobss;  Pubuo  Lands,  8. 

ORDINARy. 
See  Plbadino  and  Practice,  23;  Probatb  Coubtb. 

ORPHANS'  COURT. 
See  BzBCunoNS,  6;  Probate  Courts. 

PARENT  AND  CHILD. 

!•  MoHBT  Paid  to  Third  Partt  for  Son's  Benefit  mat  be  ah  Adtahob* 
IIBMT.  Where  money  was  paid  by  a  father  on  the  purchase  of  land  for 
the  benefit  of  his  son,  the  purchase  to  be  subject  to  the  son's  assent* 
which  was  not  given,  held,  that  the  jury  might  determine  from  the  proof 
whether  the  son  should  be  entitled  to  the  money.    Johnson  ▼.  Evatu^  069. 

8.  Clothino  Purchased  bt  Father  for  Minor  Son  Belongs  to  Father* 
and  he  may  recover  for  its  loss  by  an  innkeeper  or  carrier,  unless  it  ap- 
pears to  have  been  absolutely  given  to  the  son,  or  unless  the  son  has  been 
emancipated.    Diekin&on  v.  Winchester,  760. 

Z,  Clothing  Pubghased  bt  Infant  with  Monet  Furnished  bt  Father 
for  general  purposes  on  sending  him  to  a  distant  place  to  reside  as  a  clerk, 
belongs  to  the  infant,  and  he  must  sue  for  its  loss  or  destruction.    Id, 

4  Father  mat  Recoter  for  Loss  of  Minor  Son's  Baooaqb  by  an  inn- 
keeper  or  common  carrier,  where  the  son  is  not  emancipated  and  la  sent 
oa  a  Journey  by  his  father,  and  the  baggage  belongs  to  the  father.    Id. 

See  Fraudulent  Contetances,  3;  Oins,  1. 

PAROL  EVIDENCE. 

flee  Arobmbt  and  Cubnt,  6;  Bonds^  1;  Boundaries,  2;  BviDBiai,  f^  10| 
Growing  Cbops,  2;  Trusts  and  Trusters.  1,  S. 
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PATENTS. 

0M  Aomn  FoflBBmoH,  2;  Ezioutioks,  25;  NaoonABLB  iHanunmra^ 

16;  PuBUO  Lahds;  WnvzasBS,  3. 

PAETIEa 

0M  EarOFniiy  i,  2;  Bziootobb  akd  Ai>mini8TBAT0B8,  10;  JuBiSDionoH*  2^ 
JuDOMurn,  2»  5,  0,  1^-18;  PuuDnro  ajtd  PEAonoi,  6;  Tbxjbh  An»^ 
TBOsnis,  12. 

PARTITION. 

!•  Statutb  09  Iowa  xk  BxnaBirci  to  Pabtition  ov  Lands,  aeo.  86^  pnrnd* 
ing  that  all  penons  notified  to  appear  are  bound  by  the  jadgment»  appliot 
with  ita  legitimate  foroe  and  efiect  only  where  the  prooeedinga  are  (ona 
JSde,  and  it  waa  never  intended  to  ooTer  np  prooeedinga  maiajide,  Dr 
Louis  r.  Meek,  491. 

t.  PSBSONB  IlTTIBaSTlD  IN  LaND  AB  TsNANTS  IN  CoMXON  MAT  MaU  DlVlS- 

XON  thereof  by  conaent  and  agreement  among  themaelvea,  hcmafde^  ao  aa 
to  aever  their  intereata,  and  thereupon,  waiving  the  ordeal  fA  trial  by 
proof  in  ooort  aa  to  title,  procure  a  decree  of  partition;  but  if  there  are 
ownera  who  are  not  peraonally  preaent  and  do  not  participate  In  aoch 
conaent,  or  who  are  not  legally  repreaented  in  the  tranaaction,  and  whoaa 
intereata  or  Juat  righta  may  be  injnrionaly  affected  or  lost  thereby,  aiiol^ 
peraona  may  aeek  and  find  redreas  in  equity.    /<i. 

H  Fbaud  in  Pbooubino  a  Deobeb  of  PAKnnoN  will  be  relieved  againat  hi 
equity.    Id» 

4.  Nbougskci  is  No  Gbound  fob  Esfubino  Equtcablb  Bujef  aoainbt 
Fraud  of  attomeya  and  petitionera  in  a  petition  for  partition,  in  making 
a  oompromiae  and  procuring  a  decree  of  partition  to  be  entered  and  con- 
firmed by  practicing  deception  on  the  court  A  party  ia  not  required  to> 
be  on  hia  guard  againat  auch  fraudulent  acta,  ao  aa  to  be  liable  for  ne|^ 
genoe  in  failing  to  prevent  them.    Id, 

lb  Bill  for  Relief  against  Decree  of  Partition  on  Ground  of  Praud^ 
Need  Onlt  State  every  material  fact  upon  which  the  oompUunanta 
intend  to  offer  evidence  diatinctiy  and  clearly.  A  general  and  aubstantial 
charge  of  such  a  fact  Lb  aufficient.  It  ia  not  neceaaary  to  charge  minutely 
all  the  circnmatancea  which  may  conduce  to  prove  the  general  dhaigab 
Theae  circumatances  are  for  the  matter  of  evidence  which  need  not  ba 
charged  to  let  them  in  aa  proofa.     Id. 

0.  Judgment  or  Decree  in  Partition  Obtained  bt  Fraud  may  be  inK 

peached  by  an  original  bill  filed  without  the  leave  of  the  court,    /d. 

See  Attorney  and  Client,  8;  Co-tenanot,  1;  Bvn>iNOB»  3;  FtoOB. 

PARTITION   FENCE. 
See  Fences. 

PARTNERSHIP. 

!•  Partners  Suing  must  All  be  Entitled  to  Bboovrr,  to  "H"t*tn  aa 

action  at  law.    Cochran  v.  Cunningham^  186. 
tt  Acrr  Barring  Onb  Partner  Bars  All  from  bringing  aa  aotlon  Id  tha 

partnerahip  name.    Id, 


Index.  873 

lb  Abmzssion  of  a  Pabtnzr  Oompetekt  Evidence. —Admiasioii  of  one  part- 
ner that  he  has  no  right  of  action  is  competent  evidence  to  show  the  fact 
admitted  by  him.     Id, 

C  Pabtnebs  have  No  Lien  upon  Paktnebship  Funds  for  the  pajrment  of 
the  partnership  liabilities  before  individiud  debts,  where  the  scope  of 
the  partnership  is  so  extensive  and  covers  so  much  of  the  property  of  tha 
Individual  partners,  and  the  relations  of  the  partners  towards  each  other, 
with  respect  to  the  firm  property,  are  such  that  the  parties,  by  their  very 
articles  of  compact,  must  have  contemplated  a  community  of  goods  and 
of  all  other  interests,  rather  than  a  partnership.    Bic€  v.  Barnard,  5ii 

ft.  Joint  Creditobs  have  No  Pbiobitt  ovek  Sspabate  Cbbdhobs  in  such  a 
case.    Id, 

PAYMENT. 

1.  Monet  Paid  bt  One  undeb  Mistake  or  his  Bights  and  his  dnty,  which 
he  was  under  no  legal  or  moral  obligation  to  pay,  and  which  the  recipient 
has  no  right  in  good  conscience  to  retain,  may  be  recovered  back  in  an 
action  of  mdehiUUua  (usumpaUf  whether  snch  mistake  be  one  of  £act  or  of 
law.    Northrop  v.  Cfraves,  264. 

S.  Monet  Paid  with  a  Full  Knowledge  or  All  thb  Facts,  but  under  » 
clear  mistake  of  the  law,  may  be  recovered  back  in  an  action  for  mon^ 
had  and  received.     Culbreath  v.  ChdbrealH,  376. 

S*  Adhinistbator  Who,  under  a  Mistaken  View  or  the  Law,  but  with  a 
full  knowledge  of  all  the  facts,  pays  to  a  portion  of  the  distributees  of  an 
intestate  a  greater  portion  of  the  estate  than  they  are  entitled  to,  may 
recover  back  the  same  in  an  action  for  money  had  and  received.    Id, 

4.  Monet  Voluntarilt  Paid  roR  the  Usb  or  Another  does  not  impose  a 
liability  on  such  other  to  repay  unless  the  payment  was  made  at  his 
request.     Kenan  v.  Holhway,  162. 

0.  Monet  Paid  roB  Another's  Use  Creates  a  Liabixjtt  on  that  party  if  it 

is  beneficial  to  him  or  if  he  takes  advantage  of  it.    He  becomes  the 
agent  by  virtue  of  the  adoption  of  the  act.    Id, 
%,  Giving  Negotiable  Note  roB  Goods  is  not  Patkikt,  so  as  to  prevent 
the  vendor  from  retaining  the  goods  until  payment  in  case  of  the  bnyer^s 
insolvency,  while  the  note  is  yet  uimegotiated.    Arnold  v.  Delano,  754. 

See  Equitt,  18,  19;  Intebest;  Judgubntb,  24;  Master  and  Skbvant,  1| 
Negotiable  Instbuments,  17,  20;  Statute  or  Frauds:  Trusts  avb 
Trustees,  14;  Vendor  and  Vendee,  4. 

PENALTIES. 
See  Bonds,  6;  Pleading  and  pRAonoi,  4. 

PLEADING  AND  PRACTICB. 

1.  Presiding  Judge  has  Dlsobetion  to  Obdkr  Sbyxral  AoixohsTbixd  To> 

GETHER  by  the  same  jury  where  they  are  between  the  same  parties,  and 
depend  upon  the  same  principles  and  evidence,  and  the  exercise  of  sooli 
discretion  is  no  ground  of  exception.    Kimball  v.  Thompmm,  799. 

Si  KuLES  or  Evidence  where  Several  Actions  are  Tried  Tooxthxb  are 
the  same  as  if  they  were  tried  separately,  all  competent  evidence  in  each 
action  being  admissible,  though  not  competent  in  all  the  actions.    Id, 

&  TssTnioNT  or  Competent  Witness  in  One  or  Ssvkbal  AcmoNS  Tbixd 
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ToORHXB  DuiBt  be  admitted,  thoTigh  rach  witneai  ii  not  oompetent  in 
the  other  aotiooB  by  reason  of  being  sarety  in  a  replevin  bond  for  one  of 
the  parties,  and  the  conrt  can  not  require  the  party  to  procnre  other 
aareties,  so  aa  to  reader  the  witness  oompetent  in  sJl  the  actions,  but 
the  jniy  should  be  directed  to  confine  such  testimony  to  the  case  in  which 
the  witness  is  competent.    Id, 

4  FbBM  OF  Action  to  Rcooyeb  Statutory  Psnaltt.  --Qui  tarn  form  of  aetioB 
is  not  necessary,  bat  debt  is  the  proper  remedy  to  recover  a  penalty, 
where  one  is  prescribed  by  statute — one  half  to  go  to  the  informer,  and 
the  other  half  to  the  use  of  the  party  aggrieved,  and  where  the  plaintiff 
is  both  the  informer  and  the  aggrieved.    Lewis  v.  Stan^  ITI* 

A.  Action  at  Law  must  be  Bbouoht  in  Name  or  Hm  to  Whom  Pkomn 
IS  Made,  or  in  whom  the  legal  right  of  action  exists.  Carter  v.  Dorfty, 
156. 

6.  Ir  Paktibs  Bntbb  into  a  Joint  Obligation,  it  is  oertainly  to  be  under- 
stood they  are  to  be  sued  jointly,  and  not  severally.  IlarraU  v.  Brad- 
ford, 293. 

?•  Declaration  ^cat  be  Amended  bt  Inbbbtino  Propkb  C!oubt8,  provided 
the  original  oause  of  action  remains  the  same.    MeVkhar  v.  Beedy,  6O61. 

8.  General  and  Comfrkhensive  Statement  or  Title  mat  be  Sumcnarr 
where  the  complainant  has  no  knowledge  that  such  title  would  be  con- 
troverted by  the  defendant;  but  when  the  title  is  impeached  by  the 
answer,  it  is  more  in  accordance  with  ordinary  practice  to  bring  forwaid 
by  amendment  a  distinct  statement  of  the  title,  instead  of  simply  tray* 
ersing  the  defendant's  answer.    Sambom  v.  Kktrtdgej  68. 

9l  Allegations  in  Answer  RsspscTiNa  Questions  or  Fact  are  to  be  soa- 
tained  by  proper  evidence,  and  are  entitled  to  no  more  oonsideratioii 
than  those  of  the  orator,  except  as  far  aa  directly  called  for  by  the  latter. 
Id. 

10.  Plea  Which  is  Bad  in  Part  is  Bad  in  Toto;  hence,  if  two  defendants  j<nn 
in  a  plea  which  is  sufficient  for  one  but  not  for  the  other,  the  plea  is  bad 
as  to  both.    FerraU  v.  Bra4fi>rd,  293. 

11.  Plea  Presenting  Two  Distinct  Defenses  is  obnoxious  to  a  special 
demurrer,  but  the  objection  is  not  available  under  a  general  demurrer. 
Judy  v.  KeOey,  455. 

12.  Failure  of  Defendants  to  Make  Special  Causes  of  Demutrrer  Good 
will  not  deprive  them  of  the  benefit  of  other  causes  assigned  for  demur- 
rer going  to  the  entire  ffravcunen  of  the  complaint,  so  as  to  defeat  it  on 
matter  of  subBtance.    De  Louis  v.  Meek,  491. 

18.  Plea  Which  Merely  Sets  Out  Consideration  of  Contract  sued  on, 
I  without  showing  in  what  respect  it  was  insufficient  to  support  the  oon- 

I  tract,  is  no  answer  to  the  declaration,  and  a  demurrer  thereto  is  properly 

i  sustained.    Mead  v.  Hughes,  123. 

14.  Plea  Which  Sets  Up  in  Bar  of  the  Action  an  Agreement  between 
the  parties,  without  stating  what  the  terms  of .  that  agreement  were,  is 
defective,  and  may  be  properly  stricken  out  on  motion.    Id, 

15.  It  IS  NOT  Necessary  to  Prove  Averment  in  Degiaration  where  the 
whole  of  it  may  be  stricken  out  without  destroying  the  plaintiff's  right 
of  action.    MaxweU  v.  Maxwell,  657. 

10.  Variance  in  Action  of  Debt  on  Judgment  is  Immaterial  where  the 
declaration  alleges  it  to  have  been  obtained  in  a  suit  brought  before  thai 
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time  In  the  circuit  court,  when  from  the  description  in  the  dedaration  of 
the  record  it  appears  that  it  was  originally  hroaght  in  the  district  court 
and  transferred  hy  an  act  of  congress  to  the  circuit  court.  iHicfley  ▼• 
lAndMy,  622. 

17.  It  is  £tooB  to  Dismiss  a  Suit  as  to  Somb  of  ths  Joist  Obijoobs  before 
judgment  against  the  others;  it  is  a  much  more  fatal  error  where  the 
judgment  is  first  rendered  against  one  obligor  and  the  suit  is  afterwards 
dismissed  as  to  the  others.    Hid^  v.  Craioellf  301. 

18L  Pabtt  can  not  Dismiss  his  Cask  ob  bb  Nonsuited  after  the  publication 
of  the  verdict.  A  verdict  is  considered  as  published  at  the  instant  in 
which  it  is  handed  to  the  plaintifiTs  counsel  or  other  person  directed  by 
the  court  to  receive  it.    Merchants*  Banky,  BawU,  394. 

10.  Testimony  or  Plaintiff's  Witness  Drawn  Out  on  Cboss-ezaminatioii 
may  be  considered  by  the  court  in  ordering  a  nonsuit,  as  well  as  that 
given  on  examination  in  chief.    Ecutman  v.  Hcward,  611. 

SO.  It  IS  Ebbob  fob  the  Coubt  in  its  Chabob  to  the  Jubt  to  Intimate 
Doubts  as  to  the  competency  of  legal  testimony  which  has  been  submitted 
to  them,  it  being  calculated  to  paralyze  its  influence  in  their  estimation. 
Potts  V.  House,  329. 

21.  If  Judge  Feels  It  to  be  his  Duty  to  Intimate  his  Opinion  to  the 
Jubt,  that  a  certain  fact  is  or  is  not  sufficiently  proved,  he  should  always 
instruct  them,  at  the  same  time,  to  consider  the  evidence  and  to  decide 
as  they  shall  find  the  truth  to  be.    Id, 

SB.  Vebdiot  Manifestlt  in  Aocobdangb  with  the  Weight  of  the  Evi* 
DENCB  and  the  justice  of  the  case  will  not  usually  be  disturbed  on 
account  of  the  misdirection  of  the  judge;  but  will  where  material  testi- 
mony has  been  excluded,  erroneous  instructions  given,  and  the  proofi 
misstated.    Id, 

S8b  On  an  Appeal  fbom  an  Obdeb  of  the  Ck>UBT  of  Ordinabt  Establish* 
ING  A  Will,  the  burden  of  proof  rests  upon  the  executor,  who  is  there- 
fore entitled  to  go  forward  on  the  trial  and  open  and  cloee  the  argument. 
Id. 

94.  Chaboes  Tending  to  Mislead  should  be  corrected  by  asking  additional 
and  explanatory  instructions.     Kenan  v.  HoUoway,  162. 

iS.  Chabges  Neoessabilt  Misleading  present  a  fatal  error.    Id, 

90.  InSTBUOTIONS  ABE  NOT  FaTALLT  OBJECTIONABLE  IF  ThET  WoBK  No  In< 

JUBT,  and  judgment  will  not  be  reversed  on  account  of  their  being  given, 
Johnson  V.  JSvans,  669, 

91m  Judgment  will  not  be  Revebsed  because  of  Ebroneods  Instbuctions, 
bat  will  be  permitted  to  stand  if  it  b  right  upon  the  facts  and  the  law 
of  the  whole  case.     Oibbons  v.  DUlingham,  233. 

S8b  CouBT  Declines  to  Set  Aside  Vebdict  Rightly  Found,  though  under 
erroneous  instructions,  in  those  cases  only  in  which  it  can  see  that,  under 
correct  instructions,  a  different  verdict  could  not  have  been  properly 
found.    Hopes  v.  Shepherd,  625. 

ttl  Court  may  Modify  Instbuctions  Asked,  and  Confine  Them  to  Staib 
OF  Case  assumed  therein.  Thus,  in  an  action  against  two  for  a  tort, 
where  instructions  are  asked,  assuming  the  relation  of  principal  and 
agent  between  the  defendants,  to  the  effect  that  the  agency  must  ba 
proved,  and  that  the  assumed  principal  is  not  liable  unless  the  agent  was 
acting  within  the  scope  of  his  authority  when  he  committed  the  tori 


876  Index. 

oompliiiMd  of,  and  did  not  transoend  hla  authority,  nor  vaa^am 
•gant  aeted  with  the  principal's  aaaent  or  under  hia  direettona,  wludi 
mnat  be  proved,  and  cannot  be  preanined  from  the  agency,  the  oomi 
may  give  anch  inatructiona  with  the  modification  that  they  are  coneot 
ao  far  aa  the  alleged  principal  ia  aonght  to  be  made  liable  for  the  agents 
acta.    Johnton  v.  Barber,  416* 

BOl  Whsbb  Etidbnob  is  Objxctxd  to,  teb  Cavseb  of  tem  OanonoN  abodd 
be  atated  in  the  record  and  that  it  waa  atated  to  the  ooort  below,  other- 
wiae  thia  conrt  can  not  aay  that  the  overmling  of  the  objection  waa 
cmmeooa.    HamilUm  v.  Ptoantm,  480. 

SL  Whxbs  Coukt  Fivds  a  Fact,  it  will  not  be  diatorbed  any  more  than 
would  the  verdict  of  a  joiy  on  the  facta  of  a  caae,  nnleaa  in  a  dear,  atroQg 
oaae.    OreMhanD  v.  Jackmm^  361. 

I2i  On  A  Change  or  Venub,  thb  Statutb,  not  in  ezpreaa  terma,  bat  by 
neoeaaary  implication,  reqnirea  the  clerk  to  transmit  the  tranaeript  otv 
hia  official  certificate  and  aeaL    Stringer  v.  Jaecbe,  221. 

9L  Obdeb  VGA  Changs  of  Vbntb  Divbsts  Coubt  in  whioh  the  asit  ia  inali- 
tnted  of  ita  joriadiction  over  the  oaoae,  and,  in  contemplation  of  law» 
operates  to  transfer  the  same  to  the  conrt  to  which  the  change  ia  takni 
the  latter  conrt,  though  vested  with  the  jnriadiction,  can  not  exeroiae  it^ 
ao  aa  to  adjudicate  upon  the  rights  of  the  partiea  litigant,  nntil  aoch  a 
transcript  of  the  record  and  proceedings  ia  filed  as  ia  required  by  tfaa 
atatute.    Id. 

ML  On  Change  of  Venue,  Statutb  Bbquibbs  Full  Tranbobift  of  the  reooni 
and  proceedinga  in  the  cause,  with  all  the  oiiginal  papers  filed  tfaerelB 
and  oompoaing  a  part  of  the  record;  it  is  not  absolutely  eaaential  that  a 
copy  of  the  entire  record  and  proceedings,  or  that  every  original  paper 
filed  in  the  cause,  should  be  transmitted,  but  if  enough  ia  transmitted  to 
enable  the  court  to  determine  what  is  in  oontroversy,  and  to  bring  ita 
dormant  power  into  active  exercise,  numerous  irregularities  may  ba 
waived  without  impairing  the  validity  of  the  judgment.    /dL 

BS.  Tbansckipt  on  Change  of  Venue  is  Insufficient  when  the  derk  trana- 
mitted  on}y  a  copy  of  the  petition,  notice,  and  order  for  the  change  of 
venue,  and  totally  failed  to  send  up  any  part  of  the  record  and  proceedinga 
in  the  cause.    Id. 

See  AasuMPsrr,  2;  Bonds;  CoNirsMFT;  Costs;  Co-tbnakot,  1,  4,  5;  Ootb- 
NANTS,  8,  0,  11;  Criminal  Law,  8,  0;  Equitt;  Bvidbngb;  Ezbouiiohb» 
Fixtubbs;  Fraud,  8;  Insurance— Fms,  4;  Judgmbnts;  Nbgliobiiob» 
2,  3;  Negotiable  Instruments,  11,  13;  New  Trial;  Pabbbt  abi> 
^  Child,  2-4;  Partition;  Partnership,  1^;  Statute  of  LnnTATHMnv 
13;  Trover,  2,  3;  Trusts  and  Trustees,  12;  UaAOB,  3,  4. 

PLEAS. 
See  Bonds;  Plbadino  and  Practigb;  Tbovbb,  2;  Usaai^  X  4 

PLEDGES. 
See  Bailmbnts,  1;  Vendor  and  Vbhdbb^  8. 

POSSESSION. 

8aa  Adverse  Possession;  Ejectment;  Evidenoe,  8,  0;  EzBOunONSi  15-i8^ 
86;  Fraudulent  Conybtances;  Gifts;  Judgments,  14;  Landlord  ab» 
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TiKAiiTy  4;  PuBUO  LandBi  11;  Replevin;  Salb»  1;  Szatutb  ov  Ldo 
SAxnuniy  6;  Tbovxb;  Tsusts  and  Tbubteis,  9;  VasDOB  and  Vxiiiai, 
%  «p  0^  1Q»  11-14;  Wills,  16. 

POWEES  OF  ATTOKNET. 
Am  AOKNOWUDOHXNTS,  5,7;  Aoxnot,4,  5, 10;  Hubbahd  and  Woi^  (k 

PRECATORY  TRUSTS. 
See  Wills,  12. 

PREFERENCE  TO  CREDITORa 
See  Bankkuftot  and  Inbolvxnot,  5. 

PRESCRIPTION. 
Am  AmriBSi  PoesEssioN;  Usaox,  1;  Watibooubsh^  Si 

PRESENTMENT  OF  CLAIMS. 
See  EsiATBs  ov  DwaxDwamk 

PRESIDENT. 
See  Banks  and  Banxino,  2-4. 

PRESUMPTIONS. 

Am  AoTEBtm  PoesunoN,  3, 5;  Bsoksks;  Cobposatiov8»  6;  Go4ivANor»  4| 
DAiCAon^  1;  Evidence,  12, 13;  EzsovnoNs,  35;  Bxbodiobs  and  A»> 
1IINI8X&ATOB8,  16;  Frattd,  7;  Gars,  1;  Hiohwatb,  2;  Kmotiabui 
Insteumxntb,  2,  8;  'Cbusts  and  Trustees,  3;  Waxxbooubsb^  8. 

PROBATE  COURTS. 

Obdib  or  THE  CouBv  ov  Obdinabt,  Dibeciino  the  Adminibxbaiohto  Sell 
the  nal  estate  of  hiB  intestate,  is  a  judgment  of  a  ooort  of  oompelsnt 
jmisdiotlon,  and  imports,  leaglly,  a  necessity  for  soch  sale;  nor  can  soeli 
Judgment  be  attscked  and  set  udde  in  a  collateral  proceeding,  npon  ptoof 
that  the  ordinary  improperly  exercised  his  powers.  McDadt  t.  Bmtikt 
407. 

flaa  BoDmr^  23;  Ebkates  ov  Dboedbnts;  EzBOunoNS,  6;  BzBomroBa  ass 
AnifiNmsATOBS,  16;  Pleading  and  Pbaoxici^  28L 

PRINCIPAL  AND  AGENT. 
See  AoENOT. 

PRINCIPAL  AND  SURB1X 
See  SmuerrsHiP. 

\  PRIVIES. 

flaa  OoBTCiBAnoNS,  1;  Deeds,  2;  15-18; 

(  PRIVILEGE  OF  WTTNESSESb 

See  WiTNBSSESb  7. 
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PROCESS. 

Ifxu  Formal  Dbfbcts  in  Pbocess,  not  rendering  it  void,  eyen  if 

er»ble  enoagh  to  cause  it  to  be  abated,  quashed,  or  set  aside  as  iiregnlar, 
on  proper  motion,  or  plea,  by  the  party  directly  affected  by  it,  bat  which* 
if  not  so  moved,  do  not  affect  the  legal  validity  of  the  process,  can  never 
be  interposed  by  the  officer,  in  whose  hands  it  is  placed  for  senrioe,  as  a 
shield  to  protect  him  from  the  consequences  of  plain  derelictiona  of  dntj 
In  respect  to  it.    Chaae  ▼.  Plymouth^  52. 

See  Arrest;  Cribonal  Law,  3. 

PROMISSORY  NOTES. 
See  Fraud,  8;  Neootiablb  Ikstrumknts;  Patiriit,  6. 

PROTEST. 
See  Neootiablb  InsTRUUBirts,  12. 

PUBLIC  LANDS. 

1.  DUOOTERT  OF  LaXDS  IN  THE  AM ERIGAIT  CONTIKEITT,  followed  by  actoal 

possession,  gave  title  to  the  government  by  whose  subjects  or  l^  idioso 
anthority  such  discovery  was  made,  not  only  against  other  European 
gOTemments,  but  against  the  native  Indian  tribes.  While  the  different 
nations  of  Europe  respected  the  rights  of  the  natives  as  occupants,  they 
all  asserted  the  ultimate  dominion  and  title  to  be  in  themselves.  Brecam 
V.  Johns,  555. 

%  In1>IA>*S  COULD  NOT  DISPOSE  OF  THE  LaNDS  ALLOTTED  TO  ThEM  by  the 

Spanish  government.  If  they  all  died,  or  removed  permanently  from  the 
villages  in  which  they  were  placed,  their  lands  reverted  to  the  crown» 
not  by  forfeiture,  but  by  the  implied  right  of  reversion.  When  the  pop> 
nlations  of  the  villages  had  diminished,  or  several  villages  were  concen- 
trated into  one,  they  continued  to  hold  only  so  much  of  the  land  originally 
set  apart  for  them  as  they  needed.     Id, 

8.  Ultimatb  Right  to  the  Soil  Occupied  bt  the  Indians  in  Louisiana  is 
in  the  United  States,  which  has  the  power  to  grant  the  same  while  yet 
in  the  possession  of  the  natives.  These  grants  convey  a  title  to  the 
grantees  subject  only  to  the  Indian  right  of  occupancy.    Id, 

4i  CoujAT  OF  Law  mat  DisREOiiRD  Fraudulent  Patent  or  deed  as  void,  in 
an  action  of  ejectment,  at  the  instance  of  the  party  deftauded,  or  those 
claiming  under  him;  as  where  a  patent  is  obtained  by  an  assignee  of  the 
patent  certificate  under  an  assignment  made  after  a  sale  of  the  land  on 
execution  against  the  assignor,  and  ejectment  is  brought  against  the 
exenufcion  purchaser.     Rogers  v.  Brtnt,  422. 

A.  Fraudulent  Patent  is  not  the  **  Paramount  Title"  as  against  a  pur- 
cha^r  on  execution  under  the  patent  certificate,  notwithstanding  the 
prorisions  of  III.  Rev.  Stat.,  c.  40,  sec.  5.     Id, 

0,  Assi<\nment  of  Patent  Certificate  bt  Judouent  Debtor  after  Exb- 
CUIION  Sale  of  the  land  under  the  judgment,  passes  no  interest  except 
a  right  of  redemption.     Id, 

7.  Patent  Issued  to  Assignee  of  Certificate  before  Sheriff's  Deed  to 
an  execution  purchaser  of  the  land  under  a  judgment  against  the  assignc«r» 
where  the  assignment  is  made  after  the  execution  sale,  is  void  if  the 
assignee  hiis  not  exercised  his  right  of  redemption.     Id, 
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IL  Detebminations  of  Commissioner  of  General  Land  Office  abe  not 
CoNGLUSiTB  upon  any  one,  such  commisaioner  not  being  a  judicial  officer. 
Id. 

9.  Title  Derived  from  Government  is  no  Better  than  Title  from 
Individual  owning  the  fee,  and  is  governed  by  the  same  rules.    Id, 

l(k  Although  there  can  be  No  Adversary  Possession  against  the  Ck>M- 
MONWEALTH,  and  therefore  a  junior  patentee  can  not  go  behind  the  elder 
patent  for  the  purpose  of  giving  color  to  his  possession  prior  thereto,  yet 
there  may  be  an  adversary  possession  against  one  who  has  derived  title 
from  the  commonwealth,  and  therefore  a  junior  patentee  may  go  behind 
his  own  patent,  and  also  behind  the  patent  of  the  elder  patentee,  for  the 
purpose  of  giving  color  to  his  possession  from  or  subsequently  to  the 
granting  of  the  elder  patent.     Shanha  v.  Lanctuter^  108. 

11.  Defendants  in  Ejectment  Claiming  under  a  Junior  Patent,  founded 
on  an  inclusive  survey,  may  introduce  in  evidence  the  entries  for  the 
different  tracts  embraced  in  the  inclusive  survey,  the  order  of  oourt 
authorizing  the  survey,  and  the  survey  itself,  in  order  to  show  poesession 
under  oolor  of  title  prior  to  his  patent.    Id. 

See  Adverse  Possession,  2;  Executions,  25;  NEGonABLiIirantUMBm,  16| 

Witnesses,  3. 

QUESTIONS  OF  LAW  AND  PACT. 

See  Damages,  2;  Negligence,  2, 3;  Negotla^blb  Instruments,  11;  Statuti 

OF  Limitations,  11,  12;  Wills,  5. 

QXn  TAM  ACTIONS. 
See  Pleading  and  Practice,  4, 

QUITCLAIM  DEEDS. 
See  Trusts  and  Trustees,  11. 

RAILROADS. 

L  To  Sustain  AcnoN  against  Railroad  Company  fob  Khuno  Cattlb 
the  plaintiff  must  prove  negligence  on  the  part  of  the  company,  and  the 
absence  of  contributory  negligence  on  his  part.  Perhina  v.  U,  S,  R.  Co* 
ondB.itM,  R,  R.  Co.,  589.  , 

SL  Railroad  Company  is  not  Negligent  in  not  Fencing  its  line  where 
it  runs  through  common,  vacant,  or  unlnclosed  lands.    Id, 

8.  Railroad  Company  is  not  Responsible  for  Injuries  to  Cattle  unlaw- 
fully upon  unlnclosed  lands  adjoining  its  line.    Id, 

4.  It  IS  No  Objection  to  a  Claim  for  Damages  occasioned  by  the  erection 
of  an  embankment  by  a  railroad  corporation  in  altering  the  grade  of  a 
highway  under  revised  statutes,  chapter  39,  sections  67,  68,  that  the  se- 
lectmen neither  authorized  nor  directed  the  making  of  the  embankments 
Parker  v.  B,  ds  M,  R.  i?.,  709. 

0w  Compensation  for  Incidental  Damage  Caused  to  Land  with  buildings 
thereon  by  the  construction  of  a  railroad  near  to,  but  not  crossing,  tlvs 
land,  may  be  recovered  under  revised  statutes,  chapter  39,  section  66^ 
where  the  damage  is  actual  and  real,  and  capable  of  being  pointed  out, 
described,  and  appreciated;  a  railroad  corporation  is  therefore  liable  for 
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Impairing  and  ontting  off  Moen  to  laoh  land  by  the  ooosfaniekion  of  an 
embaakment  in  front  of  the  wme,  and  for  draining  a  well  on  the  land 
hj  an  excavation  near  thereto.  Id, 
6L  Damaois  pob  In jubiho  a  Pbiyaix  Wat  by  the  oonatmetion  of  a  laiboad 
aoroM  the  lamey  may  be  reoorered  under  revised  atatatea,  chapter  89, 
aectiona  66,  71.    Id, 

7«  BUDOSB  AHD  LaTBBAL   EmBAMKXBKTB  CONSCEnCTBD  BT  A  RAHillOAn  fOT 

the  pnxpoee  of  raising  a  common  road  over  its  track,  croasing  aach  road, 
are  aa  mnch  a  part  of  Ita  stmctore  aathoriaed  by  ita  charter,  aa  the  rail- 
road itaelf ;  and  a  person  damnified  thereby  may  reoorer  damagea  under 
revised  statatea,  chapter  89,  section  56.    Id, 

iL  Raiiaoad  GoRPOBATioii  CAN  KOT  OvBOT  that  bridgca  and  embankmeoti 
erected  by  it  for  the  purpose  of  canying  a  highway  over  ita  road  were 
made  without  anthority,  because  preliminary  steps  had  not  been  had,  and 
thus  defeat  a  claim  for  damages  caused  thereby,    /d. 

9l  Railroad  Ck>iiPANT  Cabbtino  PAasBNosss  is  Bonin>  to  Mor  Bzaov 
Cabb  and  diligence  in  all  arrangements  necessary  for  their  aaf s4y,  in- 
eluding  not  only  the  management  of  the  trains  and  cars,  but  also  ikm 
Btmctore  and  care  of  the  track.  McEHroy  v.  NoAua  eU.B,R,  Oorp,,  794. 

10.  RiniBaAD  Company  is  Liablb  iob  Injubt  to  Passbngxb  bt  MaFLAoi- 
UEST  09  Switch  constituting  part  of  its  road,  by  the  negUgenoe  of  tlia 
servant  of  another  company  connecting  with  such  road,  by  whom  aooh 
switch  is  provided.    Id, 

8ee  Ck>BPOBATioN8,  7;  Bbzoffbl,  9;  Hiohwatb,  1, 2, 

RATDICATIOK. 

See  iNSUBAlf  OB— FiBB,  4. 

RECORDS. 

flaa  BoHA  FtDM  PuBOBASBBa,  1,  2,  4;  Cbiminal  Law,  6;  Dbbdb,  6^  9^  10| 
Bquitt,  20;  EviDBvcB,  2-4;  Ezbcctobs  and  AraamBniATOBa^  9;  IkAVD- 

UIBBT  COKTBTAKOBS,  3;  MaBBIAOB  SbTTLBMBBT,  7}  MaBBTBD  WOHBIf 

2;  NoncB;  Plbadiho  avd  PRAoncB,  30,  82-3S. 

REDEMPTION. 

flaa  Co-TBNAHOT,  2;  8;  ExBOunoNs,  37,  38;  Mobtoaobs,  6;  PuBftio  Labbi^ 

6,  7. 

RELATION. 
See  iiTTACiiMBiiTfi,  6;  BzicunoNs,  26>  32;  86;  JtJiMlilBBS^  lOl 

RENT. 

flaa  AoTBBSB  Possbsbiob,  8;  Co-tbnanct,  6;  Labdlobd  abb  IteABl^  l^% 

7,  8;  VxNDOB  Aia>  Vbndbb,  8. 

.  REPAIRS. 
See  Labdlobd  and  Tkbant,  6;  Shipping,  4-6,  8,  9;  Watbbooubsbi^  9i 

REPLEVIN. 

DiBSBisoB  OAK  KOT  MAINTAIN  REPLEVIN  foF  whcttt  whlch  hc  has  planted  on 
the  land,  against  the  true  owner,  who  re-enters  on  the  land  while  tiia 
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wlieafc  1b  growing  and  takes  actual  and  lawf  nl  possession  of  the  land  an4 
of  the  wheat.    Hooter  t.  Hay9^  540. 

fiee  ATgAOUMgHTB,  7;   CO-TBNANCT,  7;    FrAUDULBNT  C0fiTBTAV0B8»  7; 

Plibading  and  Practice,  8. 

BE3ERVATI0NS. 
See  Growing  Cbofb. 

RES  GEST^. 
See  Criminal  Law,  4. 

BBSdSSIOK  OF  CONTBACia 

'  ^  See  STAT0TB  ov  Fraum. 

RESTITUTION. 
See  JunovsKTS,  24. 

RESULTING  TRUSTS. 
See  Trusts  and  Trusths,  1-^  ' 


RETURN. 
See  Arrbst,  2;  BzBcunoNS,  6*  20i 

REVERSAL  OF  JUDGMENTS. 
See  OoRPORATioirs,  1;  JunoMiBTk 

RIPARIAN  PROPRIEIOBS. 
See  WATiRoouRnB. 

SALES. 

L  BuBT  TO  PossssnoN  Passes  WITH  A  Salb,  and  the  title  is  pscfeotwiflMnl 
idnnal  ddivery.    Deadey  ▼.  RecUr,  242. 

%  No  Actual  Rxmoyal  is  Nbcbssart  to  Rxndxr  Salb  Vaub  against  the 
oreditors  of  the  vendor  of  logs  which  were  on  the  ioe  of  a  riTer  and  on 
the  land  of  strangers,  especially  where  personal  notice  was  carried  home 
to  such  crediton.    Sanborn  ▼.  KUtredge^  5& 

B  Vkndor  ov  Pkrsonal  Propxrtt  is  not  Llabue  vor  BsiaoiB  of  any  hind 
in  the  thing  sold,  unless  there  is  an  express  warranty  or  frand  in  the 
seller.    Khigtimry  v.  Taylor,  607. 

4i  Whbrb  Vbndor  Sbli;3  Winter  Rtb  tor  Sbbd  Summbr  Rtb,  he  is  not 
liaUe  to  an  action  of  deceit  nnless  he  knew  it  to  be  winter  rye.    Id, 

0b  Mbasurb  ov  Damagbs  vor  Breach  ov  Contract  to  Dbuvxr  Goods  par- 
chased  is  the  difference  between  the  price  agreed  to  be  paid  and  the 
market  price  of  the  like  goods  at  the  time  and  place  of  delivery.  If  goods 
of  that  kind  can  not  be  obtained  at  snch  time  and  place,  the  market  price 
at  the  nearest  and  most  snitable  place  where  the  goods  coold  have  been 
porchased  may  be  ascertained,  and  the  difference  between  such  market 
price  and  the  price  agreed  to  be  paid,  adding  the  necessary  cost  of  their 
transportation  to  the  place  of  delivery,  is  the  measore  of  damages.  #Wr* 
long  V.  PoUeys,  635. 
Am.  Dso.  Vox..  L— BS 


* 
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6L  IffAifcgin  Dunincnoy  Bzms  B£Tw*im  Dxiitebt  to  Pasb  FsonBrr  fai 
goods  to  a  purohaaer  and  the  actual  deliTety,  whidh  will  deatroy  tin 
▼endor's  lien.    AmM  ▼.  DdafM^  754. 

y.  MxASUBiKO  AKD  Marxino  Wood  IS  GooD  DzLmERT  to  paas  the  property 
to  a  piirchaaer»  where  the  wood  is  left  on  the  vendor's  land  in  a  conunan 
pile  with  other  wood,  with  license  to  the  purchaser  to  remove  it  within 
a  year;  bnt  if  the  buyer  becomes  insolvent  before  payment  and  before 
the  wood  is  actnally  removed,  the  vendor  may  hold  it  against  the  assignee 
in  insolvency  until  the  price  is  paid,  though  credit  which  is  unexpired 
has  been  given,    /d. 

K  PuBOEASEB  or  GooDS  Bboomino  Insoltbkt  qas  not  Vagatk  Coktbact 
of  purchase  by  agreement  with  the  vendor,  after  proceedings  in  insolv- 
ency have  been  commenced,  so  as  to  cut  off  the  assignee's  right  to  pay 
the  price,  and  take  the  goods.    Id, 

8aa  Araosmentb,  8»  4;  Bankbuftct  Ain>  InaoLTBror,  4»  0;  BuumoM 
ASD  ADMonsTRATOiut;  FRAUDULENT  Ck>NTXTANOBB;  Giin»  2;  Lavdldbd 
AND  Tenant,  2;  Lmrs,  2-4. 

SCIRE  FACIAS. 
See  EzBOunoNB,  1. 

SEAWOBTHINESa 
See  SuiPPiNO,  4-6. 

SEDUCTION. 

SiDUonoN  ov  AN  Innocent  Woman,  thbouoh  a  Pbstended  Marriage, 
by  a  person  having  a  wife  living,  entitles  the  injursd  party  to  a  oompen- 
stttion  in  money,  and  will  be  deemed  in  law  a  valuable  oonsideration  for 
ft  grantb    Doe  ex  dan,  Hutehkuon  v.  Horn,  470. 

SEISIN. 
See  Covenants,  10, 11. 

SET-OFF. 

1.  Joint  Debt  oan  not  be  Set  orr  aqainbt  a  Separate  One,  nor  a  separata 
debt  agsinst  a  joint  one,  either  at  law  or  equity.    MUlnim  v.  Ouytker,  681. 

i.  *«  He  "  DOBS  NOT  Mean  **  He  and  Othebjs,**  in  statute  pennitting  defend- 
ant to  *'  plead  discount  of  any  claim  he  may  have  against  the  plaintift" 
Id, 

8.  Legal  Claims  Only  can  Form  Subjeots  or  Set-oiv  or  be  filed  in  bar  t» 
any  action  at  law;  they  must  be  such  as  the  party  could  sue  for  and 
recover  at  law.    Id, 

4  Ir  THE  Tranbterber  or  a  Promissory  Note  Payable  to  Bearer  Un- 
dertakes to  guarantee  the  payment  of  it,  upon  delivery  to  the  transferee^ 
he  may  be  liable  on  such  special  contract  to  him,  and  such  liability  is  tha 
subject  of  set-off.    Orenahaw  v.  Jach&on^  361. 

A.  Bight  or  Action  roR  Breach  or  Warranty  is  not  the  Subject  on 
SET-orr;  the  debt  must  be  for  a  money  demand,  and  of  a  liquidated 
nature,  and  for  which  debt,  or  indebitatus  assumptUf  or  some  other 
tion  ex  contractu  will  lie.     Id. 

See  Equity,  8;  Ezboutors  and  Administrators,  8;  Suretybhip^  2,  S. 
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sheriffs. 
Am  Euuutiojib;  Ehoutobs  and  Adminx8TBAX0B8|  If  jBavBtt  1. 

SHERIFF'S  DEED. 

BTl]airaB»J2;  Bxsounoics,  26, 30, 31, 36;  Pctbuo  Lahi)8»  7;  SiATun  ov 

Limitations,  5. 

SHERIFFS*  SALEa 
See  EBXOFttLB,  6, 6;  Exboutionb;  Vendob  and  Vindsi,  5. 

SHIPPING. 

L  PUBOHABIBS  ov  A  Vbsssl  ABB  Tbnants  IS  COMMON  where  they  ftre  not 
pBrtnen  in  trade.    Milbum  v.  Ouyiher,  681. 

&  Past  Ownebb  of  a  Ship  can  not  Sub  Sbfabatblt  for  their  impeetlf 
ehares  of  the  proceeds  of  the  sale  of  the  whole  yeesel,  or  for  freight  fm 
the  hands  of  a  third  party.    Id. 

t.  Pabt  Ownbb's  Remedt  fob  Abjubticbnt  of  Aooountb  JWrWBBH  Thbbi* 
8XLVZ8  Ib  by  >nit  in  equity.    Id, 

4i  OwNXBs  of  a  Vbssbl  arb  Liablb  to  a  SmpPEB  fob  Dslat  in  the  delhr* 
ecy  of  his  goods,  if  snch  delay  was  caused  by  the  putting  into  an  inter* 
mediate  port  for  the  purpose  of  repairing  defects  which  existed  at  the 
oommencevent  of  the  voyage,  so  as  to  render  the  vessel  unseaworthy,  or 
if  the  vessel  is  detained  at  such  port  a  longer  time  than  was  required  to 
make  the  repairs  necessary  for  the  completion  of  her  voyage.  RaMoma 
r.  Netd,  579. 

ib  Rbfatbs  to  a  Vessel  in  a  Fobeion  Pobt  must  bb  Made  without  any 
nnneoeesary  delay,  and  if  the  master  of  ship  lacks  means  to  meet  the^ 
expenses  of  such  repairs,  or  can  not  raise  funds  on  the  credit  of  the- 
owners,  he  should  hypothecate  the  vessel  for  that  purpose.  He  can  not 
delay  making  the  necessary  repairs  until  he  has  received  instmotiona 
from  the  owners  to  do  so,  without  subjecting  the  latter  to  liability  te 
the  shippers  for  such  deUy.    Id, 

ib  BOBDEN  OF  Pboof  IS  ON  THE  OwNEBs  OF  A  VESSEL  which  has  been  com- 
pelled to  put  into  a  foreign  port  .for  repairs,  to  show  that  the  ship  WM 
seaworthy  at  the  time  of  the  commencement  of  the  voyage.    Id, 

T.  Valuation  of  Goons,  in  Actions  Abisino  undeb  Contbaoib  of  Ai^ 
FBEIOHTMENT,  is  determined  by  the  value  of  the  same  at  the  port  of 
destination.    Id, 

ib  Captain  of  a  Vessel  hab  Authobitt  to  Htpothegatb  his  Ship  as  sa- 
eurity  for  advances,  only  when  made  for  repairs  or  supplies  necessary  for 
the  voyage  or  for  the  safety  of  the  ship,  and  when  such  repairs  or  sap> 
plies  could  not  be  procured  on  reasonable  terms,  or  with  funds  within  the 
master's  control,  or  upon  the  credit  of  the  owner,  independent  of  the 
hypothecation.    Hamed  v.  Churchmant  673. 

H  CSONSIONEE  OF  A  VeSSBL,  WhO  ADVANCES  MONET  FOB  NeGESSABT  ReFATBS^ 

pilot  charges,  supplies,  and  towage,  for  which  he  accepts  a  bill  of  ex- 
change drawn  by  the  master  on  the  owner,  waives  his  lien  on  the 

by  80  doing.    Id, 

See  Ck)MM0N  Carbiebs,  6-S. 
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SLAVES. 

Am  BAOManB,   1|  Ejnuummi  avd  ADMnaanuxaM,  %^  7;  Gun*  Ij 

Wills,  8,  10, 11. 

SOVEREIGNTY. 
See  PuBUo  Lakdb. 

.  SPECIFIC  DEVISES. 

See  WxLLB,a 

SPECIFIC  LBQACESS. 
See  WiLiii,  15. 

STABS  DECISIS. 

fb  Jimnwt  Tbsb  Coubt  or  Ovxbbuuho  Diubebatb  Jusomert  of  tkw 
nprane  ooarfei  wbether  made  before  or  ainoe  <m  slftto  otgMif»ti«wi,  the 
denirion  mutt  appear  to  be  palpably  erroneoiu.    HUdrelh  r,  TVwIiaioa, 

5ia 

STATUTE  OF  FRAUDS. 

MovR'  Paid  cbskb  a  Comtbact  Void  bt  Siatuti  or  Fracsb  may  be 
neofwed  if  the  contnot  is  reecinded.    Johuon  t.  Xvam,  669. 

See  ExBOunoNBy  38;  Lxonram,  3. 

STATUTE  OF  LDOTATIONa 

L  Wbsri  Law  pRWCRfitTWO  Pbbiod  ov  PRBSCBimov  n  OBAwq«i>  befoce 
the  pfeaeriptkm  is  completed,  the  peat  beoomee  effaoed,  and  theadbati- 
tated  Uw  detonninea  the  time  that  bara  a  reooveiy.  Doe  exdem^  Jfieklei 
▼.  BmtkkiB.  154. 

ii  OouBfB  ov  EQumr  Con8IDEK  Sxatutbs  ov  LnorATioirB  Obuoavoxt  upon 
them,  when  they  are  called  upon  to  enforce  rights  merely  legal;  but 
where  a  party  haa,  by  hia  own  fraudulent  acta  and  lepteaentationB. 
aUayed  all  reaaonable  anapicion  of  hia  original  frand,and  thna  attempted 
to  obtain  an  nnoonacientiooa  adTantage  by  the  lapee  of  time,  he  will  not 
be  allowed  to  avail  himaelf  of  the  defenae  of  the  atatate,  in  a  court  of 
equity.    Phalm  ▼.  dark,  253. 

tb  Debt  Dub  bt  Judombnt  is  hot  Cobtbact  within  the  atatiita  of  llaut»- 
tiona  of  Kentooky.    JDudiejf  v.  Lindaey,  522. 

4  SlATUTB  ov  LdUTATIONB  D0K8  KOT    RUK  AGAINST  JODOMBHT  of    drcilit 

ooart  of  the  United  Statea,  in  Kentucky;  Judgmenta  not  being  within 
the  atatate  in  that  atate.    Id. 

A.  Statutb  ov  Ldotatiobs  Bboihs  to  Ruk  AOAnrsT  Pubgbassb  at  Exbcit- 
TiOB  Salb  of  land  from  the  time  of  the  purchaae,  and  not  torn  the  date 
of  the  aheriff'a  deed.    Ohaffin  ▼.  MdUme,  525. 

0,  Abandonment  ov  Posssssion,  so  as  to  Stop  Rvnnino  ov  Statutb  ov 
LnoTATiONS,  is  a  queation  of  intention,  entirely  to  be  collected  from  the 
dofendant'a  acta,  when  the  latter,  who  ia  in  the  adverae  poeaeaaion  of  an 
island  in  the  Ohio  river,  aubjeot  to  overflow,  withdiawa  hia  atock  at  cer- 
tain aeaaona  of  the  year.     Weibha  v.  ffynes,  515. 

7.  AcKNOWLBDOMENT  OV  Dbbt  WITHIN  Thbeb  Yeabs,  without  refuaal  to  pay 


^ 
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or  «tciii6  for  not  paying  it,  will  take  it  oni  of  tbe  opentiea  of  the  ata^ 

ate  of  limitations.    Johruon  ▼.  Evans^  609. 
tb  Pbokisb  to  Pat  can  xot  bb  Infebbeo  from  a  simple  acvjaofwledgment  tt 

a  stranger  of  an  indebtedness.    Ktmx>\  v.  HoUoway,  102. 
9l  Nxw  Pbom isb  Made  in  Iqnokancb  of  the  fact  thai;  the  promisor  is  legally 

difloharged  from  all  liability  is  void.    I<L 

10.  Air  AOKNOWLEDOMXNT  TO  TaKS  A  DSBT  OUT  OV  THB  StATUTB  OY  ISXnJk 

Tioxs  is  not  sufficient  which  does  not  specify  or  plainly  refer  to  tl/' 
particalar  demand  or  canse  of  action  sued  upon,  where  an  aocoimt  ezifW 
between  the  parties  consisting  of  a  great  variety  of  items,  and  wholly  ■ 
disconnected  in  their  character.    Meuim  v.  Broach^  308. 

11.  Whsbx  thb  Factts  abb  Disputbd  that  GrO  TO  Pboyb  a  Kbw  PBOMm 
SunnoiBNT  TO  Takb  a  Debt  out  of  the  statute  of  limitationsy  whether 
a  sufficient  acknowledgment  or  promise  has  been  made^  is  a  miaed 
question  of  law  and  fact  to  be  passed  upon  by  the  jury.    /d. 

IS.  Whebb  thb  Faois  abb  Unsispitted  that  Go  to  Pboyb  a  Fbomibb  &V9» 
wianan  to  Take  a  Debt  out  of  tb  >  statute  of  limitsiiona,  whether  it 
amounts  to  a  sufficient  acknowledgment  or  not.  is  a  question  of  law  lor 
the  court  to  determine.    Id, 

18.  Whebb  thebb  has  been  an  Agknowlbdohbnt  or  a  Dbbt  Baijbbp  by 
the  statute  of  limitations,  the  recovery  must  be  on  the  new  promiaa  aart 
Dot  on  the  old  debt    ItL 

8m  Aotxbsb  Posbbssion;  GoNBXiTunoNAL  Law;  MobtoaobBi  7|  PAsrarift* 

smPt  2. 

STATUTES. 

L  SE4TI7XB  IS  not  TO  BB  CoNSTBUED  TO  Pbotbot  Fbaui>»  whero  any  othet 
construction  is  possible.    Bogera  v.  BreiUt  422. 

&  STATOTBS  in  PaBI  MatEBIA  ABE  TO  BE.  Ck)N8TBTnU>  TOOKEHBB.     iSSoOfta^ 

ongh  ▼.  WaikinBt  528. 

fiee  Adknowledomebtr,  5-7;  Constitutional  Law;  Kuibakoe^  2;  8;  Pa^- 
sixiaH»  1}  Pleading  and  Pbactiub,  4;  8bt-oiv»  2;  Taatf  1. 

STOCKHOLDERS. 

\  See  Cobfobations,  1. 

f  STOPPAGE  IN  TRANSITU. 

See  Liens,  4. 

STREETS. 
See  HiQHWATS. 

SUBSCRIBING  WITNESSSa 
See  Insanity,  2,  8. 

SURETYSHIP. 

iL  BnuKrr's  Right  to  Contbibution  ybom  Co^objot  Ib  aa  oqnity  ariefBg 
with  the  relation  created,  and  is  fuUy  consummatod  whan  tlM  BBveliy 
pays  the  debt     WayUmd  v.  2\iciber,  78. 
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1.  Susnr^  Bqvitt  as  a  8n-orr.— Whereona  saietyholdi  a  note  agidiist  hk 
oo-rarety,  and  the  latter  has  paid  a  debt  for  which  both  were  soietiea 
the  promisor  may  set  up  his  equity  of  contribation  from  his  oo-soiety 
as  an  offset  against  the  note.     I<L 

%  Fajlusb  TO  SsT  UP  Equity  of  Oontbibutiok  as  an  Ofibkt  will  not  pre- 
olade  a  recovery  of  the  claim  in  a  distinct  action,  nor  will  it  prednde 
him  from  applying  to  chancery  for  relief.    Id, 

4.  DnoBAROB  IX  Bankruftct  is  kot  a  Bab  to  an  Aonoir  brongfat  by  one 

ao-snrety  against  another  for  contribution,  when  the  entire  debt  of  the 
principal  for  which  the  parties  litigant  were  bound  as  snieties  was  paid 
by  the  plaintiff  after  sach  discharge  of  the  defendant.    Dimii  ▼.  8parbe§f 

47a 

Jss  Bonds,  1;  Ezscdtxons,  2,  6;  Exioutobs  and  Adminibtbatobs,  19| 
Fbaudulbnt  OoNYXTANCSSp  5;  MoBTQAOBs,  5,  6;  Plkadino  and  Pbao* 

TION,  3. 

TAVERNS. 
See  Innkxbpebs. 

TAXATION. 

!•  PUBOHASN  AT  TaX  SaLB  BT  FaBT  OwNXB  WHO  IB  LlABLB  lOB  TBI  TaZ 

does  not  strengthen  his  title.    ChoUau  ▼.  Janea,  400. 

5.  Pobohabbb  undbr  Ck>LLBCTOB*s  Salb  must  Show  AmBMATirxLT  and 

positiTely  the  regnlarity  of  the  proceedings  out  of  which  the  sale  grows, 
jand  the  existence  of  all  the  prerequiutes  upon  which  it  depends.  Ale» 
under  ▼.  Walter,  688. 
f,  DBSOBiFnoN  in  Noticb  of  Collector's  Salb  is  iNsuvncncNT  if  it  merely 
states  the  owner's  name,  the  assessed  value,  and  that  it  is  situated  on  the 
east  side  of  Soath  street,  without  designating  the  dimensions '«f  the  lot  or 
the  particular  part  of  the  street  on  which  it  is  located.    Id. 

See  Ck>-TENANOT,  2,  8. 

TENANCY  IN  COMMON. 

See  CO-TBNANOT. 

TENANTS, 
See  Landlord  and  Tenant. 

TENDER. 
See  Co  tenanot,  2;  Coyenants,  6^ 

TIME. 

L  In  CoMPunNO  Tihb,  thb  Day  of  the  Act,  from  WmcH  Fcttubb  Tm 
is  to  be  ascertained,  is  to  be  excluded.  This  role  applies  to  every  instni« 
ment  or  contract,  and  also  to  the  construction  of  statutes  and  all  prooeed* 
ings  under  them.     Weeks  v.  HuU,  249. 

I.  In  thb  Computation  of  ItME  the  law  does  not  know  the  fraotions  of  a 

day.     Fears  t.  Merrill,  22& 
See  Account,  2;  Constitutional  Law,  1;  Coybnants,  2;  Equitt«  17*191 
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TORTS, 
Sm  Aoivor»  6^  8;  Bavks  ahd  Bankiko,  4;  Jubt  ajkd  Jubob8»  2}  Flia]>- 

INO  AND  PBAOnCBy  29. 

TOWNS. 
See  C0RPOBATION8. 

TRANSCRIPT. 
See  Plkadino  ai^d  Pbacticb,  82-34. 

TRESPASS. 

1.  Wbsri  Gattub  hot  Lawfuixt  on  Land  of  One  Pkbson  Pass  Tebnoi 
on  to  the  nnfeooed  land  of  another,  the  latter  may  maintain  an  action  ol 
trespass  against  their  owner.    Lord  v.  Wormwood^  580. 

ii  Cattls  ov  Onk  Man  abx  not  Lawfully  on  Land  of  Anotheb  nnless 
by  the  consent  of  the  latter,  even  though  it  be  nnfenoed  and  they  have 
passed  on  to  it  directly  from  the  highway  upon  which  they  were  pennit- 
ted  by  law  to  go  at  luge.    Id, 

flsa  Abbbbt,  2;  Go-TXNANOT,  1;  Ejxctmsnt,  2;  Ebioppkl,  9;  Landlobd  and 
Tknant,  8,  4;  Vendor  and  Vbndeb,  12-14;  Wills,  10. 

TRIAL  BY  JURY. 

See  Contempt,  7. 

TROVER. 

L  Tbovxb  will  not  Lib  aqainst  Shsbiff  fob  Unfinished  Countkbixiy 
Coin  found  in  the  possession  of  a  person  arrested  by  him  at  the  suit  of  a 
third  person  claiming  to  be  the  owner,  where  he  does  not  show  that  it 
was  put  in  its  questionable  shape  without  his  knowledge  or  consent. 
Spalding  y.  PreaUmt  68. 
S.  Flea  in  Bab  Am ountinq  to  General  Issue  in  trover  is  bad.  Id, 
t.  Plaintiff  to  Rbooveb  in  Action  of  Troveb  must  Pboys  property  in 
himself  and  a  right  of  possession  at  the  time  of  the  conversion  by  the  de* 
fendant,  a  conversion  by  the  defendant,  and  the  value  of  the  property. 
DanUy  v.  Rector,  242. 

See  Mobtoaoes,  7,  8;  Wilui,  16. 

TRUST  DEEDS. 

!•  Dxed  of  Tbust  is  not  Void  in  Toto,  which  is  executed  in  part  to  secora 
fraudulent  debts  and  in  part  to  secure  bonajide  debts,  if  the  latter 
creditors  had  no  notice  of  any  diahonest  purpose  on  the  part  of  tha 
grantor.    BiUwpe  v.  Seara,  105. 

i.  Whebx  Pbopertt  Conveyed  bt  Deed  of  Trust  is  Seized  in  Execution 
by  judgment  creditors  of  the  grantor  and  sold,  an  indemnity  bond  being 
given,  and  in  an  action  by  the  trustee  on  the  bond  the  judgment  credit- 
ors set  up  that  the  deed  was  fraudulent,  but  failed  to  prove  it,  and  judg* 
ment  is  rendered  against  them,  and  subsequently  they  filed  a  bill  in 
equity  on  the  ground  of  after-discovered  evidence,  establishing  the  fraud 
as  to  some  of  the  debts  secured,  and  asking  for  an  injunction  against  the 
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Judgment,  that  m  nsw  tri«l  be  grtnted,  for  an  Moonntiqg  hf  Hia 
and  for  general  relief^  it  mm  held:  1.  Tbat  to  grant  a  new  trial  weald 
not  be  to  extend  the  proper  relief,  as  the  defenae  of  f raad  in  the  deed 
might  be  met  by  the  objection  that  it  was  not  void  in  Ujto.  2.  That 
nnder  the-  oircamatancee  of  the  case  the  court  will  retaiij  the  cause  and 
allow  oomphunant  to  impeach  the  deed,  notwithstanding  his  unsucceesf  ol 
effort  to  do  BO  at  law.  3.  That  complaiuaDt  had  a  right  to  call  for  an 
aocoont  of  the  trust  subject,  and  to  have  it  dispoeed  of  among  all  the 
parties  according  to  their  reqMotive  rights.  4.  That  he  had  a  right  to 
have  an  issue  made  up  and  tried,  whether  the  deed  was  made  by  the 
grantor  with  intent  to  hinder,  delay,  and  defraud  his  creditors,  and 
whether  the  orsditors  secured  by  the  trust  deed  participated  in  or  had 
notice  of  such  intent.  5.  That  as  the  deed  of  trust  recited  that  one  of 
the  creditors  secured  by  it,  whoee  debt  was  claimed  to  be  frandulent^ 
was  surety  for  the  grantor  on  certain  debte  due  other  creditors^  thesa 
latter  oreditorB,  and  thcee  creditors  secured  by  the  trust  deed  whom 
debts  were  not  claimed  to  be  fraudulent,  were  neoessary  partins.    /dL 


TRUSTS  AND  TRUSTEES. 

L  Whkbx  Onb  PuBGHAass  AN  EsTATB  WITH  HIS  OwK  MoHnTy  aod  the  deed 

is  taken  in  the  name  of  another,  a  trust  results  to  the  one  who  pays  tin 
money.  The  payment,  in  such  cases,  may  be  proved  by  parol,  but  such 
proof  must  be  full  and  convincing.    Baker  v.  Vimng^  617. 

2.  Whsbb  Monbt  or  Onb  Fobms  Onlt  Pabt  of  Ck)NHTnKRATiojr  ov  Lavi^ 
purchased  in  the  name  of  another,  the  land  is  charged  with  a  resulting 
trust  pro  tarUo,  if  the  proportion  of  the  money  paid  by  each  can  be  dearly 
ascertained;  but  no  resulting  trust  arises  when  the  amount  belooging  tik 
one  and  the  other  is  unknown  or  uncertain.    Id, 

%  Pbbsumption  ov  Rbsultivo  Trust  mat  bb  Rkbdttbd  by  pared  evidenca* 
Id. 

L  TRtrsT  MAY  Attach  to  Pbopbbtt,  though  the  purchase  of  it  by  the  trustee 
was  irregular,    ffeth  v.  R.  F.  di  P.  R.  R,  Co.,  88. 

0u  Pubohasbb  or  Trust  Propbrtt  Takes  it  Subjbct  to  thb  T&ust  at- 
tached to  it,  if  he  has  notice  of  the  trust,  eren  though  he  pays  full  valna 
for  it.    Id. 

8.  Trusteb  can  not  Chanob  thb  Trust  Subjbct  by  substitutnig  other  prop- 
erty  in  its  place  to  be  held  subject  to  the  same  trusts.    Qwart.    Id. 

7.  Trustee  can  not  Sell  Trust  Subjbct  without  a  substitution  of  property 
of  equal  value.     Id, 

8l  Monet  Ck)MPEN8ATi0N  for  a  Trust  upon  Land  may  be  decreed  when 
from  the  circumstances  it  is  more  equitable,  and  the  amount  will  be  tha- 
original  purchase  money  and  interest.     Id, 

9l  Power  of  Trustee. — ^Trustee  may  reduce  the  trust  estate  to  posseswion, 
and  may  sue  or  defend  a  suit  at  law  in  regptfd  to  it,  if  the  instrument  l^ 
which  the  trust  was  created  does  not  inhibit.    Huckdbee  v.  BilUngMliff  183L 

10.  Upon  Breach  of  Trust  by  Trusteb,  cestui  que  trust  may  follow  the  es- 
tate into  the  hands  of  a  stranger,  or  he  may  have  his  remedy  against  tha 
trustee  personally,  to  recover  for  damages  caused  by  his  unanthoiiaed 
act.    Id. 

11.  Quitolaim  Deed  from  Trustee  to  Trustor  reinvests  the  tnistor  witil 
the  legal  eetate  and  divests  the  trustee  of  it.    Id» 
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1%  QooKOAM  Tmownm  may  Bom  Aim  Bmcnimui  lordBUi^;ni6dtoba 
piid  to  him,  or  *'ndi  oHior  tnuteo  as  may  bo  lawfdDy  appointedy'*  and 
tho  dobtor  oan  not  object  that  he  la  not  the  proper  party.    XoAy  t.  ffoU 

IS.  Admikistbatob  ot  Tbusteb  hat  Sua  ros  Debt  Acceluxd  is  Tbusrb'b 
LziE-TDiXy  and  before  the  appointment  of  another  tmatee.    Id* 

14.  Patmsnt  to  TBirarm  ArrsB  his  Bbsionahon  will  abeolye  the  debtor 
from  liability  under  a  oontraot  to  pay  to  aach  trustee,  or  such  aa  may  ba 
appointed.    Idm 

Bee  Eqititt,  28;  Makuagb  Ssttlbontb,  8;  TBinn*  Dbds}  Wilu»  12. 

UNDUB  ENVLUBSrOS. 
See  WiLXfl,4. 

UNITED  STATES  OOUBXa 
flea  JuDauEm,  1,  2;  Jubisdictiok,  2,  8;  SxAxm  of  Ij]iii!AXH»%  4. 

USAGE. 

1.  Custom  iob  Istbbbst  ob  Pbovit  to  bb  Had  oa  Tazev  in  anolhflrfi  land 

ia  bad;  soeh  a  right  mnst  be  alleged  by  presoriptiaa  in  a  fm  €tMB»  M- 
U^fidd  ▼.  MaacweO^  868. 

2.  Bight  to  Pilb  ahd  Kbep  Woob  oh  AHOTBBB'k  Laud  is  a  profit  thsnln» 

and  a  oostom  to  so  nae  the  land  can  not  be  ansfeained.    Id. 
8to  Custom  Ekown  ahd  Acquibsobd  in  bt  thb  Pabxbs  will  Bxoobb  thm 
KoN-FSRFOBMANCB  of  a  duty  prescribed  by  law;  but  it  most  be  spssially 
pleaded,  and  eTidence  of  sach  a  costom  ia  not  admfwible  under  the  gen- 
eral imne.    Oovemor  ▼.  WUhen,  06. 

4.  WbBBB    DBfBNDABT  R1LIZ8  UPON  A  CUSTOM  KhOWH  AND  AOQUmOBD  io 

by  the  plaintiff,  it  should  be  specially  pleaded;  but  if  plaintiff  did  not 
object  to  the  admiasionof  endenoe  to  prove  iton  the  first  trial  und«  the 
gsaeral  issue,  on  the  return  of  the  case  from  the  appellate  court  the 
defendant  may  amend  his  pleadings  and  plead  the  matter  specially.    kL 

See  BouNDABiBB,  2. 

USB  AND  OCCUPATION. 
See  Labdlobd  and  Tbnant,  69  0. 

VABIANGB. 
See  BzieunoNS,  6;  Plbadino  and  FHAonoi^  18. 

VENDOR  AND  VENDEE. 

1.  Whxbb  Vbndob  Brains  Lboal  Trlb,  the  land  is  liaUa  in  the  hands  of 
sub-purchasers  for  the  balance  of  the  purchase  money  unpaid.  Avmilmi§ 
T.  Jdudd,  646. 

ii  BasTD  lOB  Titlb  to  Land  Intbsib  thb  Obuobb  with  Mbbi  Equrabui 
Titlb,  which  he  can  not  set  up  as  a  bar  to  a  reoovery  in  ejectment^ 
although  he  is  in  the  actual  possession  under  the  bond.  Doe  €X  dem» 
ITtekUt  Y.  HoMm,  164. 

Ik  Whhbb  Land  is  Contxtbd  on  Condition  that  unubm  QmANTiB  Pat 
oertain  notee,  the  deed  shall  be  *'Toid  so  far  as  to  make  good  any  noB« 
fulfiUment  of  said  oonditiona,"  a  breach  of  the  oonditioii  will  entitU  the 
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gnnior  to  obtoin  poMBwIon  and  hold  the  pwpwijia  pMg»  a 

gage,  until  the  condition  ia  perfonned.    Mk  ▼.  Cfhtmdler,  612. 
4  Vbhbbb  Patdto  Monxt  with  pRiTiLBon  ov  Rinmoro  to  Cqhfutb  tbi 

TwBxmAME  may  zeoover  the  money  back  in  an  action  of  ruiMiii^tif  upon 

each  nfonL    Jokfuon  v.  ShfanB,  669. 
6ii  Salb  bt  thb  SHXBiff ,  ov  Land  or  thx  PoaansioH  ov  a  Vkmdxb  nnder  a 

contract  for  the  aale  thereof,  amonnta  to  an  eviction,  and  Tacataa  each 

contract   MtarUn  ▼.  AtUnrnm,  403. 
6L  YMmwm  xh  a  Gomtbaot  vor  ths  Salb  ot  Lahd,  who  takea  u^  an  ont- 

■tanding  incombrance  in  order  to  protect  hia  title,  ia  enttUed  to  be  xe-' 

fnnded  only  the  amount  paid.    Id. 
7.  Pbxob  Paid  bt  a  VxirnxB  ni  a  Coittbaot  vob  thb  Salb  ob  Labs^  who 

xepnrohaaea  the  aame  after  it  haa  been  aold  under  a  mortgage  or  jndg- 

ment  lien,  existing  at  the  time  of  the  contract^  ia  no  crltnion  off  the 

damagea  he  haa  mutained  in  an  action  againat  hia  vendor  for  the  eviotlon. 

Id. 

6.  VbBDBB  n  BhTXTLBD  to  Ck>lErBBaATIOB  bob  thb  VaUTB  OViMBBOTBIIBBTi 

which  he  haa  pnt  upon  land  contracted  to  be  aold  him,  after  dedncti^g 
the  valne  of  the  rente  and  profito  while  he  occapied  it.  Id. 
9l  Falu  Bjepbbsbbtatxob  bt  thb  Vbmdob,  by  which  the  vendee  ia  induced 
to  purohaae  land,  need  not  be  proved  to  have  been  made  by  the  vender 
knowing  them  to  be  falae,  to  entitle  the  vendee  to  recover  damages. 
Jfimroe  v.  PrUeheU,  203. 

10.  Mbasubb  ov  Damaobs  dt  Ejbctmbbt  bt  Vbmdob  against  a  vendee  in 
poeeeoiion  under  an  executory  contract  for  the-oale  of  land  ia  the  valne  off 
the  land  from  the  date  of  the  demand  and  refusal,  as  the  canae  of  action 
doea  not  arise  till  that  time.    Fean  v.  MerriU^  226. 

11.  KoTiOB  to  Quit  Given  ob  thb  Samb  Dat  that  Ejboxmbnt  is  Bbought 
by  a  vendor  to  a  vendee  in  possession  under  an  executory  contract  of  salsy 
or  to  one  holding  under  the  vendee,  is  insufficient;  in  such  a  caae,  reason* 
able  notice,  to  be  determined  by  the  dreomstanoes  of  each  oaae^  must  be 
given.    Id, 

IS.  Obb  Entbbino  into  Possbssion  ov  Land  with  Owner's  Ck>N8BNT  is  aa 
much  entitled  to  notice  as  a  tenant  under  a  lease,  or  one  who  entera 
under  an  executory  contract;  if  his  entry  is  peaceable  and  lawful,  he 
is  never  to  be  regarded  as  a  trespaaser,  unless  he  holds  over  after  notice, 
or  does  some  tortious  act.    Id, 

18.  KoncB  MUST  BE  OrvEN  BT  Venix>r  to  Vendbb  in  possession  under  an  ex- 
ecutory contract  for  the  sale  of  land,  to  enable  the  vendor  to  avoid  the 
contract  and  reclaim  his  possession,  unless  the  vendee,  by  his  own  wrong- 
ful act,  has  placed  himself  in  the  attitude  of  a  wrong-doer,  as  by  deny- 
ing the  title  of  him  who  holds  the  fee,  or  claiming  under  adverse  title; 
but  a  mere  neglect  to  pay  the  purchase  money  when  due  is  not  sufficient 
for  that  purpose.    Id, 

14  Vbndor  Executing  a  Bond  fob  Title  to  his  Vbndeb  upen  the  payment 
of  the  purchase  money  at  a  future  day,  and  putting  him  into  poesession, 
may,  if  the  money  is  not  paid  when  due,  by  first  giving  to  the  vendee 
reasoiiable  notice  to  quit,  avoid  his  contract  and  maintain  an  action  of 
ejectment  for  the  land;  or  if  the  vendee  has  by  his  own  act  placed  him- 
self, in  legal  contemplation,  in  the  attitude  of  a  trespaaser,  the  vendor 
may  treat  him  aa  such,  and  sue  without  giving  notice.    Id. 
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liSw  Afpihuxioh  ov  Pubghasb  Monet.— Purchaaer  has  ft  right  to  hwt  tha 
unpaid  money  first  applied  to  relieve  his  land  of  lien  or  inoambranoob 
WUhen  T.  Carter,  78. 

See  BouNDABiss;  Ejectment;  Equitt,  17-22^  Executions,  28;  Fbaubudiv 

OONYETANCES;  LlENS;  NEGOTIABLE  InSTBUMSNTB,  14-10. 

VENDOR'S  LIENS. 
See  Liens;  Sales,  6. 

VENUE. 
See  Pleadino  and  PBAonoB,  82-8Sb 

VERDICT. 
Am  Dakaob,  1,  2;  JuBT  and  Jubobs,  2;  PLBADnro  abb  FBAonniy  18^ 

22,28. 

VESSELS. 
See  Shiffino. 

VINDICTIVE  DAMAQB8. 
See  Damages,  3. 

VOLUNTARY  CONVEYANCES. 
flaa  Bona  Fide  Pubchasebs;  Fbaudulent  Contixabohl 

VOLUNTEERS. 
See  Equity,  2;  Mabkiage  Seitlexentb,  ff. 

WAIVER. 
See  Jubt  and  Jubobs,  1;  Lien8»  8b 

WAREHOUSEMEN. 
See  Baiucents,  2. 

WARRANTS. 
See  Abbest. 

WARRANTY. 
flee  bnuBANOB— FiBE,  l;  Sales,  8;  Bxr-oit^  ft. 

WASTK 
See  Co-tenanct,  1. 

WATERCOURSES. 

!•  BzPAUAV  Fbopbixxob  has  No  Right  to  Injube  ob  Cobbuft  Watbb  te 
the  injnxy  of  others,  though  he  own  the  land  in  fee  over  which  the  water 
flows,  and  hold  by  title  derived  from  the  United  States.  Lewis  ▼.  Stefn^ 
177. 

&  BwBT  TO  Impaib  Quality  ov  Wateb  can  not  be  aoqnired  bj  a  riparian 
proprietor  by  prescription.    Id, 
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%  AUTHOBITT  TO  IStJUBM  WaTBB  WILL  VOT  SM  PUSmiD  IB  Il|f0«tiai  t» 

dMur  eridence  of  the  legUlatiye  will  thst  no  one  ihoold  do  Mk    Id, 
i.  Sawdust  Injures  Wateb.    Id, 
ft.  In  Maine,  Riparian  Propbiktors  Own  to  Thbbad  ov  FBBSH-WAXiai. 

KiYERS.    Brown  v.  Chadboume,  641. 
^  Stream  in  its  Nature  Capable  op  being  Used  fob  Floatdto  Vessel^ 

boats,  rafts,  or  logs,  is,  though  priv»te  pioporty  and  not  strictly  iuTigable» 

subject  to  the  poblic  use  as  a  highway.    Bat  the  owner  of  the  bed  retani» 

all  otlier' modes  of  nse,  not  inconsistent  with  the  easement  of  the  pnbllo. 

Id. 
7.  Stbeam  Adapted  to  Wants  op  Those  Who  Bequibx  to  Use  It,  althoo^ 

its  perfect  adaptation  to  such  use  may  not  exist  at  all  times,  may  be  used 

by  the  public  whenever  an  opportunity  oocurs.    Id, 
B,  PuBUO  MAT  Use  Stbeam  fob  Floating  Loos,  although  it  may  at  times  b» 

necessary  to  go  upon  its  banks  to  effect  such  floating.    Id, 
••  Whebe  Pbopbietob  op  Stream,  Which  Pubuo  hate  Right  to  Use  for 

numing  logs,  improperly  obstructs  it  by  a  dam  and  logs,  a  person  vdK»» 

logs  are  thereby  prevented  from  passing  down  the  stream  may  repair 

slnioes  running  through  such  proprietor's  lands,  for  the  pnipose  of  getting 

his  logs  by  the  dam,  and  may  reoorer  from  the  propiietor  the  amount 

necessarily  expended  by  him  in  so  doing.    Id, 
lOl  One  Who  Suppebs  Special  ob  Peculiar  Damage  pbom  Pubuo  Nuibanci 

in  navigable  waters  can  sustain  a  bill  in  equity  for  an  injunction  against 

such  nuisance,  especially  where  the  object  is  to  prevent  some  ineparabW 

injury  for  which,  under  the  circumstances  of  the  case,  the  law  can  not 

afford  &n  adequate  remedy.    Frink  v.  Lawrenee,  274, 
II.  Whabyes  Built  bt  Individuals  in  Fbont  op  thsib  Lands,  iniiavigabl» 

waters,  must  not  improperly  impede  public  navigation,  and  if  they  do 

this,  tliey  become  public  nuisances.    Id, 
ISL  Objxot  op  Law  Pebmitting  Individuals  to  Build  Whabtbs  in  front  of 

their  lands,  in  navigable  waters,  is  to  facilitate  oommeroet  not  to  alhnr 

neighboring  docks  and  wharves  to  be  destroyed.    Id, 

WAYS. 
See  Bailboads,  6. 

WHARVES. 
See  Watebooubses,  II,  12. 

WILLS. 

1*  Eocbntbioitt,  howeyeb  Gbeat,  is  not  Suppicient,  of  Itself,  to  Intai^ 
IDATE  A  Will;  neither  is  the  greatest  singularity,  nor  extreme  old  age^ 
nor  being  deaf  and  dumb,  whether  so  from  infancy,  or  by  nusfortuna 
superinduced  by  subsequent  cause.    PoUs  v.  Houaet  329. 

S.  Pebson  mat  be  Capable  op  Disposing  bt  Will,  and  yet  incapable  t» 
make  a  contract  or  to  manage  his  estate.    Id, 

t.  If  there  be  Pabtial  Insantit  Onlt,  and  the  Will  is  thx  Dnaor  Off- 
spbxng  op  It,  it  will  be  invalid,  although  the  general  oapadty  be  nsiiii- 
peached.    Id, 
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4k  lb  IvTAUDAiis  A  Will  ox  tbk  Oboukd  ov  Ukbthi  IswLUwasoE,  Uie  infla- 
CBoe  most  be  an  nnlawfal  importonity,  on  aooonnt  of  tlie  manner  or 
motiye  of  its  exertion,  and  by  reason  of  which  the  testator's  mind  was 
so  embanraased  and  restrained  in  its  operation  that  he  was  not  master  of 
his  own  opinians  in  respect  to  the  disposition  of  his  estate.    IcU 

A.  Will  ov  a  BLDn>  Fxbson,  oh  ov  One  bo  Ilutxbatb  as  to  be  unable  to 
read  or  write,  need  not  be  read  over  to  him  at  the  time  of  its  execation, 
in  the  presence  of  the  subscribing  witnesses,  in  order  to  render  it  valid. 
The  validity  of  such  an  instrument  is  for  the  jury  to  determine^  and 
depends  upon  the  fact  whether  the  testator  intended  it  as  his  last  will 
and  testament.    Clifton  y.  Murray ,  411. 

6b  If  A  Nioso  Ihtxbpbetkb,  Incapable  bt  Law  ov  beino  Swokn,  is  the 
only  channel  of  communication  between  the  testator  and  writer  of  the 
will,  and  there  be  no  other  evidence  of  the  testator's  knowledge  of  its 
contents,  or  his  assent  thereto^  than  that  which  is  derived  through  this 
medium,  the  will  can  not  be  executed.    PoU$  v.  ffouaet  329. 

7.  Id.— But  iv  the  Will  is  Wbhtbn  in  the  Fbebenob  ov  the  Tesxatob, 
or  A  Lavouaoe  He  UNDEBarANiM,  is  read  over  to  him,  and  his  diotatioa 
and  approval  of  the  instrument  are  interpreted  by  the  n^gro  in  his  hear- 
ing, and  in  the  hearing  of  others,  and  he  signifies  no  dissent  thereto^  bat 
is  understood  to  express  himself  satisfied,  the  will  may  be  estabUshed.  Id* 

S.  Devise  ov  Pabtioulab  Slave  bt  Name  is  SpEomo  in  its  nature,  and  the 
death  of  the  slave  in  the  life-time  of  the  testatrix  operates  as  an  ademp- 
tion of  it.    i?os0'  Est^r  V.  OarpaUar^  5ia 

8l  Tbb  Question  oe  Ademption  is  not  One  op  Intention,  but  an  ademp- 
tion is  effected  upon  the  principle  that  the  subject  is  annihilated,  or  its 
condition  so  altered  that  nothing  remains  to  which  the  terms  of  the  be- 
quest can  apply.    Id. 

lOl  Whebb  Devise  is  Adeemed  bt  Death  op  Slave  during  the  testatrix's 
life,  and  the  latter  did  not  afterwards  make  any  bequest  out  of  the  resi- 
due of  her  estate  to  compensate  the  devisee  for  the  loss,  the  devisee  is 
not  entitled  to  anything  on  account  of  the  slave's  death,  nor  to  condensa- 
tion out  of  the  residue  of  the  estate.    Id, 

11.  Whebe  Slave  Speoipicallt  Devised  Diss  in  Consequence  op  Injubibs 
Inflicted  by  a  third  person,  during  the  life  of  the  testatrix,  and  the  latter 
recovers  a  judgment  against  the  penMu  committing  the  injury,  the  devise 
is  adeemed,  and  the  devisee  is  not  entitled  to  the  amount  so  recovered, 
from  the  residue  of  the  estate.    Id. 

12.  Devise  op  Testatob's  Entibe  Estate  to  bis  Wipe,  '*  Reoommbndino  to 
Hbb,  at  the  same  time,  to  make  some  small  allowance,  at  her  convenience, 
to  each  of  my  brothers  and  sisters;  say  to  each,  one  thousand  dollars," 
does  not  create  a  trust  in  favor  of  the  brothers  and  sisters.  Eliia  v.  ElUi^ 
132. 

IdL  Real  Estate  doss  not  Pass  bt  Will  whose  execution  has  not  been  at- 
tested by  witnesses.    Id, 

14,  Ip  Ezbcutob  Expuse  his  Assent  to  Lioaot  without  cause,  the  legatee 
is  entitled  to  relief  in  equity.     Cfrist  v.  Crw^  481. 

15.  Evert  Legatee,  whether  General  or  Special,  and  whetheb  oi 
Chattels,  Real  ob  Personal,  must  obtain  the  executor's  assent  to 
the  legacy  before  his  title  as  legatee  can  be  complete  and  perfect.    Id. 
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16.  If  LeOAID  1  'aXMB  P08SI88I03f  OT  ThINO  BbQVXATBXD  Hm,  WIHIIWT 

AsBBKT  of  the  ezecntor,  the  latter  may  maintain  an  aetlon  of 
or  trover  against  him.    Id, 

See  Evidence,  1 ;  Insaxitt;  PLKADnro  and  P&AoncB,  23. 

WITNESSES. 

1.  W1TKBS8  Iktkrested  IK  THE  RsiiuLT  OF  A  SuiT  ii  incompetent,  even 

though  it  ii  bis  opinion  that  it  can  not  affect  him.     Cochran  ▼.  Cvtmmg' 
ham,  186. 

2.  To  Bekdeb  a  Witxess  Incompetent  on  Account  of  Intkrbst,  it  mnat 

be  an  interest,  not  in  the  qaestion,  bnt  in  the  result,  of  the  suit.    JTiw- 
tens  ▼.  Vamer*9  JEr'r*,  114. 

Si  \^TNEss  IS  Competent  to  Prove  Boundary  of  Land  in  CoNTBoysBsr, 
although  he  holds  land  under  a  patent  which  calls  for  land  adjoining  tfa# 
land  embraced  in  the  patent  under  which  demandant  claims,  and  al- 
though, if  the  land  is  located  according  to  demandant's  preteneiaoa,  it 
will  not  include  any  of  the  land  of  the  witness,  but  would  oover  a  par> 
tion  of  his  land  if  located  according  to  the  pretensions  of  the  other  paity 
to  the  suit.    /(i. 

L  GAsmEB  IS  A  Competent  Witness  fob  a  Bank,  to  show  thst  a  pramis^ 

•ory  note  payable  ** months  after  date"  was  intended  to  be  payable 

at  twelve  months.     Union  B*k  v.  Meeker,  S69. 

A.  Fact  that  Witness  is  Related  bt  CoNSANOuiNrrY,  ob  Ant  Othxb  Do* 
Mxano  OB  Social  Relation,  to  either  of  the  parties  to  the  action,  doea 
not  necesdarily  affix  a  legal  discredit  to  his  testimony.  It  may  (not 
must)  go  to  its  credibility.    PotU  v.  House,  329. 

6b  Imfxachino  Witness  mat  bb  Asked  on  Cross-examination  from  whom 
he  heard,  or  how  he  received  the  information,  of  the  general  character  of 
the  witness  impeached.  In  such  cases  it  is  essential  that  the  impeach- 
ment be  traced  to  its  source,  and  its  true  nature  understood.  Weeks  v. 
HvU,  249. 

7.  Pbivileoe  of  Witness  to  Refuse  to  Answkb  Cbtminatino  Questiok  is 
exclusively  personal,  and  where  he  is  called  as  a  witness  against  pereoiia 
jointly  indicted  with  himself  for  a  crime,  and  does  not  object  to  testify- 
ing, the  court  is  not  required,  upon  objection  by  his  co-defendants,  to 
inform  him  that  he  is  not  bound  to  criminate  himself.  CommonweaUk  t. 
Shaw^  813. 
See  Evidencx,  14;  Insanitt,  2,  3;  Plsadino  and  Pbaotiob,  3,  19.  ^  > 

WRIT  OF  RESTITUTION.- 
See  Injunctions,  2. 

WRIT  OF  RIGHT. 
See  Curtest. 

WRITS  OF  ERROR. 
See  CoBPOBATioNh,  1;  Criminal  Law,  8;  Judomsntb»  & 
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